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Mortis,  13®  die  Fehruarii,  1849- 


Ordered,  That  a Select  Committee  be  appointed  to  Inquire  into  the  present  state 
of  the  Inland  Fisheries  and  Navigation  of  Ireland,  3.nd  the  Obstructions  which 
hinder  the  enjoyment  of  the  same,  and  the  best  Means  of  removing  such  Obstructions, 
and  to  Report  their  Opinion  thereupon  to  The  House. 


Lunee,  19*  die  Februarii,  1849. 


Committee  nominated: 

Mr.  Anstey. 

Sir  William  Somerville. 

The  O’Gorman  Mahon. 

Sir  Henry  Winston  Barron. 

Mr.  Stafford. 

Mr.  Fagan. 

Mr.  O’Flaherty. 

Sir  Percy  Nugent. 

Ordered,  That  the  Committee  have  power  to  send  for  Papers  and  Kecords. 
Ordered,  That  Five  be  the  Quorum  of  the  said  Committee. 


Mr.  Monsell. 

Mr.  Alderman  Humphery. 
Mr.  Bourke. 

Mr.  Scully. 

Mr.  Richard  Fox. 

Mr.  Grogan. 

Mr.  Ormsby  Gore. 


Mortis,  20^  die  Fehruarii,  1849. 


Ordered,  That  the  said  Committee  do  consist  of  Twenty-one  Members  ; and  that 
Mr.  Bellew,  i ]\ir.  Osborne, 

Captain  Jones,  I Captain  Archdall, 

Mr.  Morgan  John  O’Connell,  I Mr.  Secretary  at  War, 

be  added  to  the  Committee. 


Mercurii,  21°  die  Februarii,  1849. 


Ordered,  That  Petition  from  the  Counties  of  Waterford  and  Cork,  for  Repeal,  be 
referred  to  the  Committee. 


Veneris,  23®  die  Februarii,  1849. 


Ordered,  That  all  Reports,  Surveys,  and  other  documents  now  before  The  House  which 
relate  to  the  Inland  Fisheries  or  Navigation  of  Ireland,  be  referred  to  the  Committee. 


Luna,  26®  die  Februarii,  1849. 

Ordered,  That  all  Papers  on  the  subject  of  Irish  Inland  Fisheries  or  Navigation,  now 
before  The  House,  be  referred  to  the  Committee. 


Mortis,  3®  die  Aprilis,  1849. 


Ordered,  That  it  be  an  Instruction  to  the  Committee  to  inquire  into  the  State  of  the 
Oyster  Fisheries  of  Ireland,  and  the  Obstructions  to  the  due  enjoyment  of  the  same,  and 
the  best  Means  of  removing  such  Obstructions ; and  to  Report  their  Opinion  thereupon 
to  The  House. 


Veneris,  20"  die  Julii,  1849. 


Ordered,  That  the  Committee  have  power  to  Report  the  Minutes  of  the  Evidence 
taken  before  them  to  The  House. 


REPORT  

PROCEEDINGS  OF  THE  COMMITTEE 
MINUTES  OF  EVIDENCE 

APPENDIX  (FOlilOWIHG  THE  MiNDTES  OF  EvIDENCE)- 


p.  iii 

p.  X 
p.  1 
p.  1 
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REPORT. 


THE  SELECT  COMMITTEE  appointed  to  Inquire  into  the  present  State 
of  the  Inland  Eisheries  and  Navigation  of  Ireland,  and  the  Obstruc- 
tions which  hinder  the  enjoyment  of  the  same,  and  the  best  Means  of 
removing  such  Obstructions,  and  who  were  instructed  to  Inquire  into  the 
State  of  the  Oyster  Fisheries  of  Ireland,  and  the  Obstructions  to  the  due 
enjoyment  of  the  same,  and  the  best  means  of  removing  such  Obstructions, 
and  to  Report  their  Opinion  thereupon  to  The  House; Have  exa- 

mined the  Matters  to  them  referred,  and  have  agreed  to  the  following 
REPORT ; 

IN  obedience  to  the  Order  of  The  House.  Your  Committee  have  been,  during 
the  greater  part  of  the  present  Session  of  Parliament,  occupied  in  a labo- 
rious investigation  of  the  matters  referred  to  them,  and  have  now  to  report  to 
The  House  the  highly  important  Evidence  which  they  have  taken,  and  the 
opinion  which  they  have  formed. 

Your  Committee  have  perceived,  with  great  regret,  that  of  late  years  there 
has  been  growing  up  in  Ireland  a neglect  on  the  part  of  all  classes  to  protect 
the  Fisheries  in  that  country,  or  to  check  the  poaching  or  illegal  destruction 
of  fish,  and  that  those  evR  practices  have  consequently  very  much  increased  of 
late  years,  and  are  now  in  very  prevalent  and  mischievous  operation. 

On  this  head  there  is  a general  concurrence  of  testimony  amongst  the  wit- 
nesses examined  before  Your  Committee,  and  the  Evidence  so  obtained  is 
strongly  corroborated  by  that  of  the  correspondence  and  other  documents 
printed  in  the  Appendix. 

But  with  respect  to  the  causes  to  which  the  neglect  of  that  protection,  and 
the  increasing  prevalence  of  the  practices  complained  of  are  attributable,  the 
same  concurrence  of  opinion  does  not  exist. 

Some  of  the  witnesses  have  given  it  as  their  opinion  that  the  cause  is  to  be 
found  in  the  indiscriminate  admission  of  the  public  to  the  right  of  fishing  in 
the  rivers  and  estuaries  .;  whilst  others,  and  the  greater  number,  take  the  oppo- 
site view,  and  allege  that  in  proportion  as  the  public  have  been  admitted  freely 
to  exercise  that  right,  there  has  been  a general  anxiety  evinced  on  their  part 
to  assist  the  Government,  and  the  proprietors  or  claimants  of  several  fisheries 
in  protecting  their  common  interests. 

The  views  entertained  on  this  branch  of  the  subject  by  the  various  parties 
referred  to  are  developed  in  the  oral  and  documentary  Evidence  contained  in 
the  Appendix,  and  Your  Committee  refer  to  it  as  well  deserving  the  serious 
attention  of  The  House. 

Id  doing  so.  Your  Committee  content  themselves  with  observing  that  a very 
material  consideration  as  to  the  effect  to  be  given  to  such  testimony  will  be 
the  state  of  the  Fishery  Laws  of  Ireland  in  1842  when  the  first  Act  of  Parlia- 
ment for  their  consolidation  and  amendment  was  passed,  and  as  to  the  changes 
which  that  statute  and  subsequent  enactments  have  operated  in  the  respective 
rights  of  private  individuals  and  the  public.  Your  Committee  are  sensible  of 
the  difficulty  of  their  offering  any  opinion  of  their  own  on  this  delicate  branch 
of  inquiry,  and  the  rather  because  the  Evidence  wiR  be  found  to  contain  much 
valuable  information  on  the  subject,  furnished  by  competent  authorities.  They 
will  therefore  refer  The  House  to  the  Evidence  of  the  professional  gentlemen 
examined  before  them,  and  to  the  reports  of  adjudged  cases  extracted  in  the 
Appendix  of  documents,  together  with  tlie  official  correspondence  between  the 
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law  officers  of  the  Crown  and  the  Irish  Executive,  on  the  subject  of  offences 
against  the  Fishery  Laws,  and  prosecutions  for  such  offences. 

A similar  difference  of  opinion  appears  to  exist  as  to  the  consequences 
resulting  from  the  employment  of  fixed  engines  in  the  tideway  of  rivers.  By 
some  mtaesses  it  is  alleged  that  the  use  of  such  engines  is  advantageous,  in  so 
far  as  it  increases  the  product  of  the  fishery  in  places  where  no  other  kind  of 
engine  can  be  used,  at  least  with  advantage ; whilst  no  injury  can  possibly 
result  to  the  public  at  large  or  to  the  proprietors  or  inhabitants  of  the  fresh- 
water portions.  On  the  other  hand,  a very  contrary  opinion  appears  to  be  the 
prevailing  one,  and  a vast  body  of  evidence  has  been  adduced  in  proof  of  the 
injury  done  by  fixed  engines,  not  only  to  private  fisheries  in  the  inland  districts 
but  to  the  fisheries  at  large,  and  also  to  navigation.  ’ 

It  is,  however,  net  improbable  that  the  different  effects  thus  ascribed  to  the 
engines  in  question  may  have  been  produced  in  different  degrees  in  different 
ivaters,  according  to  the  particular  circumstances  of  each  case ; but  for  the 
further  devolpement  of  this  branch  of  the  subject,  they  must  once  more  refer 
to  the  various  Evidence  and  Documents  contained  in  the  Appendix. 

Your  Committee  have  bestowed  much  attention  upon  the  Evidence  before 
them_  which  relates  to  the  working  of  the  existing  Fishery  Laws,  and  they  are 
protection  and  improvement  of  the  Inland  Fisheries 
and  Navigation  of  Ireland,  it  is  advisable  that  the  Statutes  which  regulate  them 
should  be  revised,  amended,  and  consolidated. 


. 7*^®  those  Statutes,  as  has  been  already  stated,  was  passed  in  1842- 

It  is  the  5 & 6 Vict.,  c.  1 06.  By  that  Act  all  former  Acts  of  Parliament  on  the 
subject  were  repealed,  excepting  only  two  private  Acts.  The  subseauent 
enactments  on  the  same  subject  are  the  6 & 7 Vict.,  c.  56,  s.  39  • the  6 & 7 
7&8  Vict,,  c.  lOS;  the  8&9  Vict,  c.  108;  the 
9 & 10  Vict.,  c.  114;  and  the  11  & 12  Vict.,  c 92. 

Serious  difficulties  have  arisen  in  the  working  of  the  existing  law,  in  conse- 
quence of  the  vagueness  and  the  inconsistency  of  some  of  the  principal  provi- 
sions of  those  Statutes,  and  the  importance  of  some  of  the  difficulties  so 
created,  is  such  as  to  call  for  immediate  legislation. 

The  instances  are  so  numerous  that  to  present  the  whole  of  them  in  this 
Report,  It  would  be  necessary  to  make  an  abstract  of  the  Evidence  ; one  or 
occm  hlrSe™^  instances  will 

/ ae  5 & 6 Vict,  c.  106,  “ all  enactments  whatsoever 
then  in  force  in  Ireland  relating  to  the  fisheries  thereof  were  thereby  repealed  ” 

® “ ae  assistance  of  poor 

S & 7 iv-n  ““  ‘'^0  Pfitate  Acts  already  mentioned,  bLg 

the  6 & 7 Will.  4,  c.  exxx,  and  the  7 Will.  4 and  1 Vict,  c.  I'xxxix  In  all  nVher 
respects  ae  enactments,  private  as  well  as  public,  of  former  Parliaments  stand 
repealed  by  the  operation  of  that  section,  witlSout  qualification  or  exeSn  S 
soever ; and  some  considerable  doubt,  to  say  the  least,  has  beeroecalioned  aS  to 

repeainaetaeuTs.  °t‘hose 


tb  J R provided  by  the  42d  section  of  the  same  Act 

that  compensation  shall  be  given  for  making  or  widening  thereafter  a free  aan 
or  Queen  s share  in  weirs,  dams,  or  dykes,  in  which  no  such  alteration  “ LSd 

4“  enforccTto  be  ^ " unto 

ormer  statutes.  But  this  is  the  extent  of  the  proviso.  The  section  is  silent  as 
I no  i"  respect  of  such  obstruefens 

the 
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the  common  law ; or  whether,  according  to  others,  it  were  that  the  erections  in 
question  should  be  in  some  cases  sustainable,  even  although  the  right  of 
several  Fishery  was  extinguished ; or  whether,  according  to  others,  it  were  that 
all  suhsistinv  claims  of  several  Fishery  should  in  such  cases  be  made  legal  for 
every  purpose ; sthl  it  appears  to  Your  Committee  that  the  interests  involved 
are  too  important  to  he  suffered  any  longer  to  depend  upon  the  ambiguous  and 
inconsistent  language  of  a modern  Act  of  Parliament,  or  on  the  doubtful  chance 
•of  litigation  to  which  they  are  exposed  by  it,  and  which  the  necessity  of  interpre- 
tation  would  seem  to  invite. 

Another  difficulty  may  be  noticed.  The  repealing  section  is  confined  to 
enactments  and  the  offences  and  penalties  created  by  such.  There  is  no  pro- 
vision against  the  operation  of  the  common  law ; and  consequently  according 
to  recent  decisions  of  the  Irish  Judges,  the  common  law  may  still  be  enforced 
for  the  prevention  of  what  it  appears  to  have  been  the  intention  of  the  Legisla- 
ture to  sanction.  Moreover,  even  the  repealed  enactments  are  maintained  in 
force  so  far  as  respects  the  navigation  of  Irish  rivers  and  estuaries  ; the  repeal 
hein*^  expressly  confined  to  the  case  of  fisheries.  Consequently  the  former 
statutory  penalties  and  methods  of  abatement  may  be  resorted  to  for  the  sup- 
pression of  fishing  weirs  if  there  be  colorable  reason  for  supposing  them 
mjurious  to  navigation  ; and  for  this  purpose  it  is  enough  to  show  that  the 
smallest  coble  in  a navigable  river  may  be  obstructed  by  such  erections. 
Indeed  the  21st  section  after  expressly  enjoining  that  none  of  the  fixed  engines 
there  mentioned  “ or  any  contrivance  for  placing  or  erecting  a net,”  shall  be 
so  placed  as  to  prejudice  navigation,  proceeds  to  reserve  to  the  Admiralty  and 
every  other  jurisdiction,  all  subsisting  powers  in  relation  to  such  engines  and 
contrivances  as  before  the  Act.  In  the  face  of  provisions  so  contradictory,  it  is 
difficult  to  say  to  what  extent  the  ancient  law  has  been  altered  by  the  modem 
statutes,  or  whether  the  intention  of  the  Legislature  has  not  been  in  that 
respect  entirely  defeated.  The  nroviso  contained  in  section  114,  “that  nothing 
herein  contained  shaU  be  construed  to  lessen  or  abridge  any  public  right  of 
fishery  by  lawful  means  and  in  lawful  seasons,  heretofore  enjoyed,  and  exercised 
within  the  limits  of  any  several  fisheries,”  certainly  does  not  tend  to  explain 
the  contradictions  or  to  elucidate  the  intention  of  the  Act. 

Other  instances  of  a similar  character  will  be  found  in  the  Evidence.  Your 
Committee  particularly  direct  the  attention  of  The  House  to  the  Evidence  on 
this  head  afforded  by  Sir  James  Dombrain,  late  Inspector  of  the  Coast-Guard, 
and  of  Mr.  Ffennell,  Commissioner  of  Irish  Fisheries,  as  well  as  to  the  corre- 
spondence with  the  Irish  law  officers,  and  the  reports  of  cases  decided  under 
the  existing  Fishery  Laws. 

It  will  be  seen  that  the  doubts  and  difficulties  to  which  the  vague  and  some- 
times contradictory  language  of  the  enactments  in  question  have  given  rise  iu 
the  minds  of  the  officers  whose  duty  it  is  to  caixy  their  prorisions  into  effect 
•have  been  such,  that  even  in  cases  where  those  officers  have  been  anxious  to 
exercise,  to  the  extent  required  of  them,  the  powei-s  which  they  are  supposed  to 
possess,  they  have  found  themselves  compelled,  or  at  least  fully  authorized, 
by  their  strong  sense  of  the  obstacles  opposed  by  the  law  itself  to  their  per- 
• formance  of  the  duty  thus  imposed  on  them,  to  decline  it. 

Your  Committee  have  also  to  regret  that  the  administration  of  the  law  is  in 
many  cases  very  greatly  embarrassed  by  defects  of  another  character. 

In  some  instances  where  there  appears  to  have  been  neither  any  difficulty  in 
the  law  itself  nor  any  disinclination  on  the  part  of  the  officers  to  enforce  the 
law,  the  want  of  proper  funds  and  effective  machinery,  has  nevertheless  consti- 
tuted an  impediment  sufficient  of  itself  to  defeat  the  intentions  of  the  Le^s- 
lature,  by  disabling  the  Executive  from  giving  them  their  due  and  practical 
•effect. 

It  also  appears  that  the  penalties  for  offences  against  the  Statutes  are  not 
sufficient  to  repress  the  mischiefs  against  which  they  were  directed.  It  has 
been  established  by  the  most  satisfactory  evidence,  that  the  maximum  penalty 
is  rarely  imposed,  and  that  even  if  it  were  the  offender  would  still  be  very  fre- 
quently the  gainer.  There  is  but  one  penalty  for  each  offence,  and  the  profits 
are  generally  large  enough  to  outweigh  the  risk,  and  even  the  certainty  ot  con- 

536-  as  viction. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


REPORT  FROM  THE  SELECT 


vi 

viction.  This  may  be  illustrated  by  one  example ; that  of  offences  against  the 
weekly  close  time.  During  36  hours  of  every  week  the  hatches  of  all  weirs  are. 
required  by  the  Statute  to  be  kept  open,  under  the  penalty  of  forfeiting  not  less 
than  hi.  nor  more  than  50^.  for  every  such  offence.  The  Statute,  however, 
makes  no  distinction  between  offences  of  this  kind  in  respect  of  pecuniary 
advantage.  The  weekly  close  season  may  be  more  or  less  profitable  to  the 
offender  according  to  the  various  conditions  of  weather,  of  tide,  of  situation,  or 
of  the  engines  employed.  Still  his  liability  remains  the  same,  and  it  appears 
that  the  amount  is  not  sufScient  to  deter  him  from  the  illegal  practices  in  ques- 
tion, where  there  is  any  prospect  of  his  being  able  to  prosecute  them  upon  a 
large  scale.  This  difficulty  might  be  remedied,  if,  in  addition  to  the  penalty  on 
the  offence  itself,  a further  sum  per  fish  should  be  imposed.  This  has  been 
done  in  the  case  of  the  Scottish  Ksheries,  and  it  appears  to  have  been  attended 
with  the  best  results. 

It  will  be  observed,  that  in  the  case  of  offences  against  the  weekly  close 
season  there  is  specified  a minimum  of  penalty.  But,  in  general,  the  scale  of 
penalties  contained  in  the  Statutes  is  deficient  in  that  particular,  although  the 
maximum  is  always  rigidly  defined.  There  is  a general  concurrence  of  opinion 
among  the  witnesses  that  it  is  highly  expedient,  for  the  due  execution  of  the 
law,  that  this  deficiency  should  be  supplied. 

Your  Committee  agreeing  in  that  opinion  recommend  that  in  every  c^e 
where  a maximum  penalty  is  imposed,  a mimimum  penalty  should  be  im- 
posed hkewise,  and  that  as  far  as  possible  the  amount  of  either  should  be 
proportioned  to  the  circumstances  of  the  particular  offence. 

In  addition  to  the  general  observations  which  have  been  made  on  the  subject 
of  fixed  engines,  used  for  the  capture  or  destruction  of  fish,  your  Committee 
have  to  call  attention  to  some  particular  cases  of  difficulty  and  importance. 

It  is  provided  by  the  23d  and  24th  sections  of  the  5 & 6 Viet,  c.  106,  that 
''  nothing  therein  contained  shall  be  construed  to  render  illegal  ” any  stake- 
weirs  and  contrivances  for  placing  nets  “which  had  been  established”  for 
periods  of  10  and  20  years,  in  certain  cases,  before  the  passing  of  the  Act. 

It  will  be  obseiwed,  that  the  effect  of  the  reservation  is  neither  to  legalize  the 
erection,  nor  to  make  it  illegal,  but  simply  to  leave  the  title  as  it  was  before 
the  passing  of  the  Act. 

A great  difficulty,  however,  appears  to  have  occurred  in  the  construction  of 
the  reservation,  from  the  use  of  the  word  “ established.”  It  is  strongly  con- 
tended by  some  parties  that  the  sense  is  “ established  at  law,”  and  this  con- 
struction is  as  strongly  contended  against  by  others  who  interpret  the  word 
to  mean,  “ set  up  ” or  “ maintained and  who  therefore  refer  it  to  a simple 
matter  of  fact. 

Assuming  the  latter  construction  to  be  correct,  some  have  contended  that  at 
all  events  a continuous  and  peaceful  establishment  during  the  period,  is  neces- 
sary to  give  the  benefit  of  the  reservation.  Others  again  allege  that,  so  that 
the  period  can  be  made  up,  it  matters  not  how  many  years  may  have  inten-’ened 
during  which  the  erection  in  question  may  have  been  abated. 

These  differences  of  construction  are  by  no  means  confined  to  the  parties 
interested  in  supporting  them.  It  appears  that  they  have  formed  the  occasion 
of  conflicting  decisions  in  courts  of  justice,  and  of  divisions  of  opinion  amongst 
members  of  the  same  court.  Full  information  on  this  subject  is  to  be  found  in 
the  Evidence  and  Appendix. 

■Without  expressing  any  further  opinion  on  this  subject,  Your  Committee 
have  here  again  occasion  to  remark,  that  the  ambiguity  of  the  language  of  the 
provisions  contained  in  that  Act,  by  which  the  use  of  such  engines  is  in  certain 
cases  permitted  in  the  tideways  of  rivers  and  estuaries,  especially  when  taken 
in  connexion  with  the  express  reservation  of  public  rights,  made  by  the  same 
enactment,  has  occasioned  much  litigation  among  parties,  and  uncertainty  in 
the  administration  of  the  law.  ^ 

The  27th  section  of  the  same  Statute  forbids  the  stretching  of  nets,  whether 
draft  or  fixed,  entirely  across  the  mouth  or  any  part  of  a river.  This  prohibition, 

however. 
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however,  has  been  in  most  cases  successfully  evaded,  by  the  nets  being  stretched 
nearly  across,  and  a few  inches  or  feet  being  left  on  either  shore. 

Your  Committee  consider,  therefore,  that  it  is  expedient  that  power  should 
be  vested  in  the  Commissioners  of  Fisheries,  to  regulate  the  length  of  nets  to 
be  used  in  all  rivers,  according  to  the  breadth  of  such  rivers  respectively. 

With  respect  to  solid  weirs,  Your  Committee  have  one  or  two  additional 
observations  to  offer. 

It  appears  that  for  years  past  there  have  existed  weirs  of  this  description, 
on  many  of  the  rivers  of  Ireland,  used  for  the  purpose  of  taking  fish  ; and  that 
the  effect  of  such  weirs  has  been  on  the  whole  most  injurious  to  the  fisheries 
and  the  inland  navigation. 

It  has  been  noticed  that  a free  gap  or  Q-ueen’s  share  for  the  passage  of 
fish  was  required  by  some  of  the  repealed  Statutes  to  be  opened  in  some  of 
these  weirs  ; but  there  is  reason  to  believe  that  this  provision  has  been  far  from 
receiving  very  general  enforcement.  Some  of  those  Statutes  expressly  excepted 
certain  weirs  from  even  that  restriction ; so  that  the  owners  appeared  to  be 
empowered  by  Parliament  to  maintain  even  in  navigable  rivers  a sohd  weir  from 
shore  to  shore,  opposing  an  effectual  obstruction  to  the  passage  alike  of  fish  and 
of  boats. 

Very  much  of  the  decline  of  the  fisheries,  and  the  decrease  of  the  fish  appears 
to  have  been  caused  by  this  improvident  system  of  capture. 

On  the  question  how  far  such  erections  are  legal,  notwithstanding  the  Statutes 
in  question,  your  Committee  do  not  conceive'  themselves  at  liberty  to  offer  any 
opinion.  But  they  consider  that  the  sooner  that  question  is  determined  the 
better,  whether  for  the  parties  themselves  or  for  the  public. 

In  this  point  of  view  also  it  would  appear  that  whatever  may  be  the  legal 
rights  of  the  owners  of  such  weirs,  public  policy  demands  that  they  shall  not  be 
permitted  to  injure  the  inland  fisheries  and  navigation  of  Ireland  any  longer ; 
and  that  the  question  of  the  title  to  maintain  the  obstruction  is  material  only  in 
this  respect,  thatit  involves  the  question  of  title  to  compensation  for  reducing  it. 

Your  Committee  beg  to  repeat,  that  in  their  opinion  the  Fishery  Acts  now 
in  force  with  respect  to  fishing  weirs  used  in  the  upper  or  fresh-water  portions 
of  rivers  are  vague,  inconsistent,  and  unsatisfactory,  the  unqualified  repeal  of 
all  former  Statutes  having  left  it  at  least  doubtful  whether  the  owners  of  any 
such  can  derive  any  benefit  from  a provision  subsequently  made  for  compensa- 
tion to  be  granted  for  tbe  making  of  Queen’s  shares  or  gaps,  in  cases  where 
such  gaps  or  shares  could  not  have  been  made  before  the  passing  of  the 
5 & 6 Viet.,  c.  106,  the  earliest  of  those  enactments. 

In  case  any  fishing  or  other  weirs  now  standing  across  any  navigable  river, 
whether  in  its  tidal  or  fresh-water  portion,  and  not  having  any  sufficient  gap 
or  share  for  the  passage  of  fish,  or  the  purposes  of  navigation,  should  hereafter 
be  adjudged  to  be  legal,  it  is  the  opinion  of  Your  Committee  that  the  owner  of 
such  weir  should  be  compelled  to  receive  out  of  the  public  funds  a just  and  fair 
compensation  for  his  right  in  that  particular,  which  being  done,  the  Commis- 
sioners charged  with  the  administration  of  Irish  Fisheries  should  forthwith 
proceed  to  make  all  necessary  or  requisite  alterations  in  such  weir,  so  as  to 
secure  the  free  passage  of  fish  and  the  navigation  of  such  river. 

The  case  of  mill  weirs  appears  to  be  peculiar.  They  do  not  obstruct  naviga- 
tion. They  are  capable  of  being  so  constructed  as  not  to  injure  the  passage  of 
fish.  They  afford  employment  to  capital  and  to  labour. 

It  is,  therefore,  the  opinion  of  this  Committee  that  every  facility  should  be 
given  to  the  public  in  the  construction  of  ladders  and  other  means  of.  passage 
for  the  fish  over  mill  weirs,  provided  such  erections  do  not  injure  the  milling 
power,  and  the  present  legal  rights  of  millowners. 

In  concluding  this  enumeration  of  the  particulars,  in  which  the  existing  Fishery 
Acts  may  be  amended,  without  any  change  either  in  their  principle  or  in  the 
machinery  employed  for  their  administradon.  Your  Committee  have  to  offer 
only  one  remark  on  another  subject,  the  Oyster  Fisheries  of  Ireland. 

536.  3 4 It 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


REPORT  PROM  THE  SELECT 


■viu 

It  is  their  opinion  that  the  powers  conferred  upon  the  Commissionei-s  by  the- 
existing  Fishery  Acts  for  the  regulation  and  protection  of  the  Oyster  Fisheries 
are  too  much  restricted,  and  that  a larger  discretion  in  the  making  of  bye- 
laws for  such  purposes  ought  to  be  reposed  in  those  officers,  and  that  great 
benefit  would  accrue  to  the  country  from  the  extension  of  artificial  oyster  layings. 

On  this  subject  Your  Committee  have  to  refer  to  the  opinions  of  the  Com- 
missioners themselves,  as  given  in  the  Evidence  and  Appendix. 

The  state  of  the  law  relating  to  the  abatement  of  obstructions  or  nuisances 
to  the  public  right  of  navigation  or  fishery,  demands  revision  and  amendment, 
for  the  purpose  of  substituting  a cheap  and  summary  process  of  abatement  in 
the  place  of  the  present  methods. 

It  appears  that,  owing  to  the  various  causes  which  have  been  touched  upon 
in  this  Report,  the  existing  statutory  methods  of  abatement  are  almost  imprac- 
ticable. Those  provided  by  the  repealed  Statutes  are  of  course  out  of  the 
question.  The  form  of  indictment  at  common  law  has  been  resorted  to  in  some 
instances  ; but  the  cost,  prolixity,  and  uncertainty  of  the  procedure  appear  to 
have  created  a general  disinclination  to  adopt  it.  Moreover,  it  has  been  found 
by  experience  that  convictions,  whether  obtained  at  the  assizes  or  at  sessions, 
are  far  from  determining  the  question ; that  it  is  the  practice  to  put  forward  a 
nominal  defendant  in  such  cases ; and  that  after  ^e  obstruction  has  been 
abated,  it  is  immediately  restored  by  another  colluding  party,  but  nominally 
claiming  in.  another  interest,  against  whom  in  his  turn  it  becomes  necessary 
for  the  prosecutor  to  institute  fresh  proceedings,  with  anything  but  the  certainty 
of  a better  success  than  he  had  obtained  in  the  first. 

Your  (Committee  recommend  that,  whether  their  other  suggestions  are  adopted 
or  not  by  the  Legislature,  the  common  law  process  of  indictment  should  be 
simplified  and  abridged,  that  it  should  be  no  longer  requisite  to  set  out  in  the 
indictment  with  minute  particularity  the  metes  and  bounds,  and  the  other 
details  of  local  description,  and  that  trifling  variances  should  be  declaimed 
capable  of  amendment.  They  also  recommend  that  every  judgment  of  convic- 
tion obtained,  whether  at  the  assizes  or  at  quarter  sessions,  should  be  thus 
far  final  against  all  parties,  that  it  should  be  a sufficient  warrant  to  the  autho- 
rities to  abate  every  new  obstruction  to  be  at  any  time  afterwards  erected 
within  the  same  limits. 

The  expense  of  procedure  would  naturally  be  considerably  diminished  by 
such  amendments  of  the  existing  law.  But  Your  Committee  further  consider 
that  the  Court  before  which  the  conviction  is  obtained  should  have  power  to. 
award  costs,  and  that  some  provision  should  also  be  made  for  enabling  the 
authorities  to  levy  the  expenses  of  abating  all  future  obstructions  within  those 
limits. 

"Whether  those  amendments  shall  or  shall  not  -be  adopted,  it  appears  to 
Your  Committee  that  the  peculiar  circumstances  of  the  present  case  involving 
the  conflict  of  so  many  private  claims  with  public  rights,  justify  them  in 
recommending  the  adoption  of  a method  for  the  adjudication  of  complaints 
touching  such  obstructions,  which,  although  temporary  only,  will  yet  give  a still 
cheaper  and  more  summary  remedy,  and  to  which  the  public  may,  at  its  option, 
and  in  preference  to  the  ordinary  methods,  have  recourse. 

With  respect  to  bona-fide  claims  of  right  in  regard  of  such  obstructions,  it 
appeal's  to  be  expedient  to  adjudicate  upon,  and  settle  for  ever,  all  claims 
to  place  or  to  retain  any  such  impediments  to  the  free  run  of  fish  or  navigation 
in  any  river. 

In  that  view,  and  for  the  purposes  of  the  special  and  temporary  remedy 
’already  mentioned.  Your  Committee  are  of  opinion  that  the  existence  or  non- 
existence of  such  rights  might  be  conveniently  tried  by  a temporary  commission 
arrned  with  powers  analogous  to  those  of  the  Commission  of  Sewers  in  England, 
•which,  although  not  invested  with  any  power  of  trying  questions  of  title 
between  parties,  might  detei-mine  the  existence  or  non-existence  and  the 
legality  or  illegality  of  the  right  claimed  as  against  the  public,  and  this  without 
in  any  way  determining  to  whom  such  right  belonged,  in  much  the  same  manner 
as  the  Tithe  Commission  in  England  tries  a question  of  modus  without  deter- 
mining 
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mining  or  having  power  to  determine  to  whom  the  modus  or  the  tithes  in  kind 
shall  be  paid ; or  as  the  Inclosure  Commission  tries  the  question  whethei*  a 
right  of  common  does  or  does  not  exist,  without  determining  or  having  power 
to  determine  what  individuals  shall  have  the  title  to  the  allotment  to  be  set  out 
in  lieu  of  that  right. 

The  temporary  Commission  having  heard  and  decided  all  such  claims  and 
all  appeals  from  their  decisions  (by  feigned  issue  to  the  Court  at  Nisi  Prius  in 
cases  above  the  annual  value  of  20  Z.),  having  been  heard,  a map  of  each  river, 
with  all  the  legal  rights  marked  upon  the  map,  may  be  prepared  and  deposited, 
and  objections  to  it  iieard  and  decided  by  the  Commissioners,  and  then  sealed  with 
the  seal  of  the  Commissioners,  and  be  for  ever  afterwards  conclusive  evidence 
as  to  the  legality  or  illegality  of  any  obstruction  to  the  navigation,  or  the  free 
run  of  fish  in  that  river. 

It  is  obvious  that  this  being  once  accomplished,  the  question  as  to  main- 
taining or  abating  any  such  obstruction  in  any  river  or  estuary  would  be  simply 
one  to  be  dealt  with  by  the  Executive  as  a matter  of  river  police. 

Your  Committee  having  directed  their  attention  to  the  Act  of  last  Session, 
the  1 1 & 12  Viet.  c.  92,  are  of  opinion  that  it  appears  expedient,  for  the  present 
at  least,  that  the  assessment  of  certain  engines  used  in  the  capture  of  fish,  for 
the  purpose  of  raising  funds  to  defray  the  expenses  of  the  conservancy  and 
police  of  the  Fisheries  should  be  continued,  but  that  the  scale  of  duties  imposed 
ought  to  undergo  an  immediate  revision  in  order  that  the  burden  of  the  assess- 
ment may  be  made  to  fall  as  much  as  possible  upon  those  classes  which  derive 
the  chief  benefit  arising  from  such  expenditure,  and  that  the  very  poor  may  be, 
as  far  as  possible  relieved,  and  that  rates  leviable  upon  engines  less  efficient  for 
the  taking  of  fish  may  be  reduced. 

The  administration  of  the  Irish  Fisheries  has  for  a very  long  time  been  left 
in  the  hands  of  the  Board  of  Works,  and,  although  by  the  Act  of  last  Session, 
two  members  of  that  Board  are  specially  constituted  Inspecting  Comniissiouers 
of  Fisheries,  it  is  only  as  such  members,  the  Board  continuing  to  retain  its  former 
control  and  management. 

Considering  the  number  and  extent  of  duties  devolved  upon  the  Board  in 
so  many  other  departments  of  public  business,  Your  Committee  is  of  opinion, 
that  under  the  peculiar  circumstances  of  the  Salmon  Fisheries  of  Ireland,  and 
regard  being  had  to  the  many  conflicting  rights  and  claims  arising  out  of  the 
same,  it  is  absolutely  necessary  to  their  due  administration,  that  it  be  confided 
to  a separate  department  of  the  Executive  Government  (not  connected  with  the 
Board  of  Works),  and  that  adequate  means  ought  to  be  immediately  provided 
for  such  administration. 

Your  Committee  are  also  of  opinion  that  the  number  of  officers  at  present 
charged  with  that  administration  is  far  too  small,  and  ought  to  be  increased. 
It  comprises  not  only  the  inland,  but  also  the  deep  sea  and  the  coast  fisheries 
of  Ireland,  and  yet  it  is  at  present  discharged  by  the  two  Inspecting  Commis- 
sioners and  a clerk.  The  whole  sum  expended  by  the  State  since  1842  in  that 
department  has  not,  on  an  average,  exceeded  1,200  L a year  for  salaries,  tra- 
velling expenses,  advertisements,  and  the  whole  cost  of  the  establishment. 

On  this  head  of  inquiry  the  suggestions  of  Messrs.  Barry  and  FfennelJ  con- 
tained in  their  Report  on  the  Government  of  the  Fisheries,  as  also  the  evidence 
given  by  the  latter  before  Your  Committee,  will  be  found  eminently  deserving  of 
the  attention  of  The  House. 

In  concluding  their  lab'ours  Your  Committee  desire  to  record,  once  for  all, 
their  decided  conviction,  that  the  wholesale  and  wasteful  destruction  of  the 
breeding  fish  and  fry  has  materially  injured  the  inland  fisheries,  and  has  excited, 
and  kept  alive,  much  local  discontent,  and  demands  the  immediate  attention  of 
Parliament  in  order  to  the  adoption  of  such  alterations  in  the  existing  law 
as  may  be  found  expedient. 
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Veneris,  23®  die  Februarii,  1849. 


The  Committee  met. 


MEMSsns  present: 


Sir  Henry  Barron. 

Sir  Percy  Nugent. 

The  O’Gorman  Mahon. 
Mr.  Alderman  Humphery. 
Mr.  Fox. 

Mr.  Bellew. 

Mr.  Scully. 


Mr.  Ormsby  Gore. 
Captain  Archdall. 
Mr.  Anstey. 

Mr.  Fagan. 
Captain  Jones. 

Mr.  Bourke. 

Mr.  O’Flaherty. 


Mr.  C.  Anstey  was  called  to  the  Chair. 

Committee  to  meet  Mondays  and  Thursdays,  at  Twelve  o’clock. 

Resolved,  That  the  Chairman  do  move  the  House,— “That  all  surreys,  reports,  and 
documents  connected  with  the  Inland  Fisheries  and  Navigation  of  Ireland  be  referred  to  the 
Committee.” 

Petition  from  counties  of  Waterford  and  Cork  read. 

[Adjourned  to  Monday,  at  Twelve  o’clock. 


Luu(b,  26®  die  Februarii,  1849. 


Sir  Percy  Nugent. 
Mr.  Fox. 

Mr.  Fagan. 

Mr.  Scully. 

Mr.  O’FJaherty. 
Captain  Archdall. 
Mr.  Bellew. 


MEMBERS  present: 

Mr.  C.  Anstey  in  the  Chair. 


Captain  Jones. 

Mr.  Bourke. 

Mr.  Monsell. 

Sir  H.  W.  Barron. 

Mr.  Stafford. 

The  O’Gorman  Mahon. 


Motion  made,  and  question  proposed,  “That  the  Lords  of  the  Admiralty  be  requested 
Ooinmjttee  copies  of  the  Plans  and  Surveys  connecletl  with  the  Natation 
of  the  River  lee.”— (Mr.  Faga.',  Qneslion  put,  and  agreed  to. 


Mr.  Patrick  M‘Mahon  examined. 


[Adjourned  to  Thursday,  at  Twelve  o’clock. 


Jovis,  r die  Martii,  1849. 


Mr.  0.  Gore. 

Mr.  Grogan. 

Mr.  Secretary  at  War. 
Mr.  Bellew. 

Sir  Percy  Nugent. 
Captain  Jones. 

Mr.  3,  Dillon  Croker  examined. 


MEMBERS  present: 

Mr.  C.  Anstey  in  the  Chair. 


Mr.  Bourke. 

Mr.  Pox. 

Mr.  Scully. 

Sir  W.  Barron. 
O’Gorman  Mahon. 
Mr.  O’Plaherty. 


[Adjourned  to  Monday,  at  Twelve  o’clock. 
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LtincE,  5®  die  Mariii,  1849. 


MEMBERS  present: 

Mr.  C.  Anstet  in  ibe  Chair. 

Mr.  O’Flaherty. 

Sir  Percy  Nugent 
Captain  Jones. 

Mr.  Fagan. 

Mr.  Scully. 

Sir  Richard  De  Burg/to  examined. 

Ordered,  Thai  the  Memorial  of  the  Harbour  Commissioners  of  Cork  to  the  Lords  Com 
missioners  of  the  Admiralty,  with  the  several  Plans,  the  Engineer’s  Report  on  the  Weirs 
and  the  Obstructions  to  the  Tidal  Flow  in  the  River  Lee,  be  printed  in  the  Appendix. . 

[Adjourned  to  Thursday,  at  Twelve  o’clock. 


Jovis,  8®  die  Martii,  1849. 


MEMBERS  PRESENT : 

Mr.  C.  Anstey  in  the  Chair. 

Capiain  Jones.  Mr.  Ormsby  Gore. 

Mr.  Grogan.  Mr.  Bellew. 

Mr.  Bourke.  Sir  W.  Rarroii. 

Mr.  Scully.  Sir  William  Somerville. 

Captain  Arcbdall.  Mr.  O’Flaherty. 

Sir  Richard  De  Burgho  further  examined. 

[Adjourned  to  Monday,  at  Twelve  o’clock- 


Lunce,  12®  die  Mariii,  1849. 


MEMBERS  present: 

Mr.  C.  Anstey  in  the  Chair. 

Mr.  Fagan.  Captain  Jones. 

Sir  H.  W.  Barron.  Mr.  Bellew. 

Mr.  Scully.  Captain  Archdall. 

Mr.  O’Flaherty.  Sir  Percy  Nugent. 

Mr.  Bourke.  Mr.  Grogan. 

Sir  James  Dombrain  examined. 

Letter  to  the  Chairman  from  Sir  R.  Musgrave,  to  be  printed  in  Appendix. 

A question  was  put  to  the  witness  as  follows  : “ Do  you  remember  another  prosecution 
taking  place  a few  works  afterwards,  in  which  Mr.  Atkinson  was  the  prosecutor,  some  poor 
fishermen  the  defendants,  a conviction  obtained,  and  a heavy  fine  imposed  for  killing 
trout.” — (The  Chairman).  The  committee-room  was  cleared. 

The  question  was  objected  to  (Captain  Jones). 

Question  put,  “ That  the  said  question  be  put.”  Committee  divided : 

Ayes,  7. 

Mr.  Bourke. 

Mr.  Fagan. 

Mr.  O’Flaherty. 

Mr.  Bellew. 

Sir  W.  Barron. 

Mr.  Scully. 

Captain  Archdall. 

So  it  was  resolved  in  the  affirmative. 
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Captain  Jones. 


Captain  Archdall. 

Mr.  Bourke. 

Mr.  Bellew. 

The  O’Gorman  Mahon. 
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Sir  James  Domhrain  was  further  examined. 

The  committee-room  was  cleared. 

Notice  was  taken  that  a certain  memorandum  put  in  on  the  8th  March  instant,  by 
Sir  Richard  de  Burgbo,  was  not  authenticated  by  any  signature.  Motion  made,  " That 
ihe  said  memorandum  be  expunged  from  the  Minutes.” — (Captain  Jotics).  Amendment 
proposed,  To  leave  out  all  the  words  from  the  6rst  word,  “ That,”  in  order  to  insert  the 
words,  “The  words  ‘delivered  in  by  Sir  Richard  de  Bnrgho,’  be  added  to  the  headin-' 
of  the  said  memorandum.”— (Mr.  Fagan).  Question  put,  “ That  the  words  proposed  to 
be  left  out  stand  part  of  the  question.”  The  Committee  divided  : 

Ayes,  4. 

Mr.  Boui'ke. 

Captain  Jones. 

Sir  W.  Barron. 

Captain  Archdall. 


Noes,  4. 

Mr.  Fagan. 

Mr.  O’Flaherty. 

Mr.  Bellew. 

Mr.  Scully. 

And  the  numbers  being  equal,  the  Chairman  declared  himself  with  the  Noes, 
passed  in  the  negative. 


So  it 


Question  as  amended  pnt,  “ That  tlie  words  ‘ delivered  in  by  Sir  Richard  de  Bur<vlu,  ' 
be  added  to  the  heading  of  the  said  memorandum.”  Question  pur.  The  Committee 
divided  : 


Noes,  3. 
Mr.  Boui'ke. 
Captain  Jones. 
Captain  Archdall. 


Ayes,  4. 

Mr.  Fagan. 

Mr.  O’Flaherty. 

M r.  Bellew. 

Mi.  Scully. 

So  it  was  resolved  in  the  affirmative. 

Sir  James  Domhrain  was  further  examined. 

Motion  made,  and  question  proposed,  “ That  there  be  laid  before  this  Committee  copies 
of  Reporu  made  by  Lieutenant  Dawson,  h.  n.,  to  the  Board  of  Works,  or  to  his  superior 
officer,  as  to  prosecutions  instituted  by  him  at  the  petty  sessions  of  AchiU  S«mnd  and  Bel- 
muUet,  against  parties  alleged  to  have  committed  breaches  of  the  Fishery  Laws  since  the 
24th  of  July  1847.  Also,  a copy  of  the  Report  sent  by  Lieutenant  Dawson  to  his  superior 
officer,  or  to  the  Board  of  Works,  upon  the  case  heard  at  Achill  petiV  sessions  iqth  of 
October  1S46.  Also,  copies  of  Reports,  if  any,  made  by  Lieutenant  Dawson  as  10 
infringements  of  the  Fishery  Laws,  commuted  by  any  parlies  whatsoever,  in  the  Bailverov 
River.’  — (Mr.  Bourke).  Question  put,  and  agreed  to.  ^ ^ 

The  E;irl  of  GlengaU  examined. 

Letter  from  Richard  Musgrave,  esq.,  dated  Tourin,  18  March,  read;  to  be  primed  in 
Appendix.  • ‘ 

[Adjourned, 


Jovis,  15®  die  Martii,  1849. 


MEMBERS  PRESENT  : 


Mr.  C.  Anstey  in  the  Chair. 


Mr.  Mongell, 

Sir  William  Somerville. 
Mr.  Scully. 

Mr.  Ormsby  Gore. 

Mr.  Bourke. 


Captain  Archdall. 

Mr.  Grogan. 

Mr.  Bellew. 

Captain  Jones. 

O’Gorman  Mahon. 

The  committee-room  was  cleared. 

Notice  was  taken  of  incorrect  statements  of  the  proceedings  and  the  examination  of  wit- 
nesses  having  appeared  in  public  local  journals,  and  strangers  were  called  in  and  instructed 
that  any  publicatiou  of  the  evidence  or  proceedings  of  the  Committee  is  a breach  of  the 
Privileges  of  The  House. 

The  following  documents  were  then  read,  and  ordered  to  be  printed  in  the  Appendix 
Letter  of  John  Little,  dated  Ballina,  27  February  1849,  to  J.  Symes,  esq.,  witu  a copy  of 
Resolutions  passed  at  Londondery  on  ihe  13th  June  last,  and  copy  of  a Memorial  to  the 
Lord  Lieutenant  of  Ireland.  Letter  from  Herbert  A.  Hore,  dated  PoleHore,  Enniscorthv 
22  Febrnary  1849,  and  paper  of  Observations  on  River  Slaney  Fishery:  Letter  from 
Herbert  A.  Hore,  dated  Gntncl  Jury  Room,  Wexford,  1 March  1849,  both  to  T.  C.  Anstey 
esq.  M.  p. ; and  Resolutions  passed  by  Wexford  Grand  Jury,  dated  6 March  1849.  Mr! 

Gabbett’s 
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Gabbet’s  Lease  from  the  Corporation  of  Lipierick , and  the  report  of  the  Fishery  Case,  Poole 
Gabbett  v.  Thomas  Clancy  and  Thomas  Dwyer,  omitting  speeches  of  counsel. 

Mr.  George  C.  Mahon  examined. 

Mr.  James  Martin  examined. 

Ort/ered,  That  the  Committee  be  summoned  specially^for  Monday  next,  to  consider 
concerning  certain  reports  of  the  Proceedings  of  the  Committee  in  Irish  newspapers. 

[Adjourned. 


Lunce,  19“  die  Martii,  1849. 


MEMBERS  PRESENT  : 


Captain  Jones. 

Mr.  Fagan. 

Captain  Archdall 
Mr.  Scully. 

Mr.  Cretan. 

The  committee-room  was  cleared. 

The  Committee  deliberated. 

The  Earl  of  Mountcashel  was  examined. 

Mr.  R.  J.  T,  Orpen  examined. 

[Adjourned  to  Friday  next,  at  Twelve  o’clock. 


Mr.  C.  Anstey  in  the  Chair- 

Mr.  Bellew, 

Mr.  Monsell. 

Sir  Percy  Nugent. 

The  O’Gorman  Mahon. 


Veneris,  23“  die  Mariii,  1849. 


Mr.  Fagan. 
Mr.  Monsell. 
Mr.  Scully. 
Mr.  Bellew. 


MEMBERS  PRESENT.- 


Mr.  C.  Anstey  in  the  Chair. 


Mr.  Grogan. 

Captain  Archdall. 

Captain  Jones. 

Mr.  Alderman  Humphery. 


The  committee-room  was  cleared. 

The  following  documents  were  read  with  a view  to  being  inserted  in  Appendix : 

No.  1.  Rules  of  St.  Peter’s  Society,  1st  November  1835.  Consideration  thereof  post- 
poned. 

No.  s.  Letter  of  Patrick  Magee, Treasurer  to  St.  Peter’s  Society,  to  William Tighe,  Esq., 
dated  New  Ross,  iGth  November  1836,  read  : — Question,  “That  such  letter  be  printed  in  the 
Appendix,”  put,  and  negatived. 

No.  3.  Letter  from  Patrick  Magee  to  W.  F.  Tighe,  Esq.,  read  : — Question,  “ That  such 
letter  be  printed  in  the  Appendix,”  put,  and  negatived. 

No.  4.  Lee  Fishery.  Resolutions,  2d  February  1844,  of  tlie  River  Lee  Fishery  Protec- 
tion Society.  Ordered  to  be  printed  in  Appendix. 

No.  5.  Dublin  Term  Reports.  Judgment  of  Chief  Justice  Peunefather  in  The  Queen ; 
William  Ryan,  A.  Hayes,  severally  read.  Ordered  to  be  printed  in  Appendix. 

No.  6.  Abstracts  of  Acts,  signed  by  Patrick  Magee;  and 

No.  7.  Letter  from  Richard  Pennefather  to  Patrick  Magee,  and  enclosing  letter  from 
Henry  R.  Paine  to  R.  Pennefather,  Esq.,  dated  OfiRce  of  Works,  Dublin,  25th  October 
1845,  severally  read  : — Question,  “ That  these  documenis  be  printed  in  the  Appendix,  put, 
and  negatived. 
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No.  8.  Kilcullen  Weir  Case  ; Judgment  thereon,  July  1845.  Ordered  to  be  printed  in 
Appendix. 

No.  9.  Letter,  Patrick  Magee  to  Hy.  Laboucliere,  Esq.,  daied  Ross,  16th  September 
1846  ; and  reply  of  T.  N.  Redington,  Esq.,  19th  September  1846 : — Question,  “ Tnat  such 
documents  be  printed,”  put.  The  Committee  divided : 

Aye,  1.  Noes,  4. 

Mr.  Scully.  Mr.  Bellew. 

Mr.  Grogan. 

Captain  Archdall. 

Captain  Jones. 

So  it  passed  in  the  negative. 

No.  10.  Letter,  Patiick  Magee  to  T.  Mulvany,  Esq.,  dated  New  Ross,  i8tli‘  December 

1848,  and  containing  previous  correspondence,  read: — Question,  “That  such  letter  be 
printed,”  put,  and  negatived. 

No.  u.  Copy  of  Memorial  of  the  Gentry,  Clergy,  and  Inhabitants  of  New  Ross  and 
Vicinity  to  the  Fishery  Commissioners  of  Ireland,  dated  19th  February  1849  ; also.  Letter  of 
Patrick  Magee,  appended  thereto,  and  copy  of  the  Letter  of  Jas.  C.  Walker,  Esq.,  Secre- 
tary to  the  Department  of  Fisheries,  Office  of  Public  Works,  dated  Dublin,  2d  Marcb 

1849,  thereto ; severally  read Question,  “ That  such  documents  be  inserted  in 
the  Appendix,”  put,  and  negatived. 

No.  1.  Rules  of  St.  Peter’s  Society,  1st  November  1835,  again  read.  Question  put 
“ That  the  Resolution  for  foiming  a Society  of  Fishermen  of  tiie  Rivers  Barrow  and  Nore^ 
for  the  protection  of  the  Salmon  Fishery;  together  with  the  Rules  12  and  13  therein  re- 
ferred to,  and  Mr.  John  Ussher’s  certificate  at  the  foot,  be  printed  in  the  Appendix.”  (TVm 
Chairman.)  The  Committee  divided  : 


Aye,  1.  Noes,  4. 

Mr.  Sculiy.  Mr.  Bellew. 

Mr.  Grogan. 

Captain  Archdall. 

Captain  Jones. 

So  it  passed  m the  negative. 

Mr.  William  Ffenvell  was  called  in. 

The  committee-room  was  cleared. 

The  Committee  deliberated. 

Motion  made,  “That  the  witness  be  called  in  and  examined.”— (Mr.  Alderman  .Hi/m- 
phery.)  Question  put,  and  agreed  to. 

Mr.  William  F/ennell  examined. 

The  commiitee-room  was  cleared. 

The  following  questions,  and  answers  by  the  witness  were  read  • viz. 

“Have  you  had  your  attention  directed  to  the  evidence  given  before  a Committee  of 
this  House  by  Sir  Charles  Trevelyan  1 — Yes.” 

“HU  evidence  es  to  Miscellaneous  Ejnenditure  in  general, bnlpanicniarly  ihat  portion 
of  It  which  belongs  to  the  Irish  Board  of  Works  ? Yes.”  ^ ^ 

“There  are  two  portions  of  that  evWence  ; I wish  to  confine  your  attention  now  to  only 
the  first;  do  you  remember  what  by  Charles  Trevelyan  says  of  the  muhifarious  nature  of 
the  duties  imposed  on  the  Board  of  Works  by  several  Acts  of  Parliament Yes  I 
recollect  It.  ‘ 

Motion  made,  “That  the  said’ qnestions  and  answers  be  expunged  as  irrelevant"— 
(Captain  Jones).  Question  put.  The  Committee  divided : ‘ ^ 


Aye,  1. 
Captain  Jones. 


So  it  passed  in  the  negative. 

M.  WilUam  Fennell  re-examined. 


Noes,  5. 

Mr.  Bellew. 

Mr.  Alderman  Humpliery. 
Mr.  Grogan, 

Captain  Archdall. 

Mr.  Scully. 


[Adjourned  to  Monday  next,  at  Twelve  o’clock. 
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LuruE,  26“  die  Martiii  1849. 


MEMBERS  PSBSEKT: 


Mr.  C.  Anstey  in  the  Chair. 


Mr.  Fagan. 

Mr.  O.  Flaherty. 

Mr.  Scully. 

Mr.  Bellew. 

Mr.  Bourke. 

Mr.  M.J.  O’Connell. 
Captain  Jones.  . 


Mr.  Richard  Fox. 

Sir  H.  W.  Barron. 
Captain  Archdall. 

Mr.  Grogan. 

The  O’Gorman  Mahon. 


Mr.  William  Ffennell  examined. 

Orderad,  That  there  be  laid  before  the  Committee  copies  of  any  Maps,  Plans,  and  Reports, 
on  the  Improvement  and  Navigation  of  Lough  Erne,  and  the  River  Erne,  made  by  order  of 
Government,  under  the  Board  ofWorks,  or  under  any  other  Department. 

Reports,  &.c.  made  to  an  Order  of  the  House  of  Commons,  dated  20th  February  1849, 
relative  to  Offences  against  the  Fishery  Laws,  referred  by  The  House  to  be  printed. 

AUo,Copies  of  Correspondence  between  the  Crown  Solicitors  of  the  Irish  Circuits,  and  the 
Irish  Board  of  Public  Works,  or  the  Irisli  Executive  Government,  from  the  year  1842, 
inclusive,  on  the  subject  of  Offences  against  the  Irish  Fishery  Laws,  or  the  Prosecution  of 
such  Offences. 

Of  Reports  made  to  the  said  Board  by  Commissioners  and  Inspectors  of  Irish  Fisheries 
upon  the  same  subject,  during  the  same  period. 

Return  of  the  Number,  Nature,  Periods,  and  Results  of  such  Prosecutions,  distinguishing 
those  instituted  at  Quarter  Sessions,  at  Assizes,  and  in  tlie  Queen’s  Bench,  and  specifying  at 
whose  Suit  such  Prosecutions  were  instituted,  and  also  the  Cost  and  Expenses  attenoing 
the  .same. 


Jovis,  29“  die  Martii,  1849. 


MEMBEKB  PRESENT: 


Mr.  C.  Anstey  in  the  Chair. 


Mr.  Scully. 

Mr.  Monsell. 

Mr.  Stafford. 

Mr.  William  Fagan. 
Mr.  Bourke. 

Captain  Jones. 


Mr.  Bellew. 

Mr.  Grogan. 

Captain  Archdall. 
Mr.  M.  J.  O’Connell. 
Mr.  O’Flaherty. 


Special  Verdict  and  Judgment  of  the  Court  in  the  Case,  The  Queen  jj,  James  Ryan, 
Wexford  Summer  Assizes  1844,  as  reported  to  be  printed ; also  the  therein  cited  Case  of 
The  Queen  v.  Power ; to  be  severally  printed  in  the  Appendix. 

Also  a Return  of  Fishery  Cases  tried  at  the  Petty  Sessions  Court  at  Belmullet  and  Achill 
Sound,  referred  to  in  the  evidence  of  Sir  James  Dombrain,  b.  n.,  and  furnished  by 
F.  O.  Lees,  Esq.,  Post-office,  Dublin. 

Mr.  William  J-  Ffennell  further  examined. 

Ordered,  That  there  be  laid  before  this  Committee  Copies  of  Bye-laws  and  Parts  of  Laws 
made  for  the  regulation  of  Irish  Inland  Fisheries  and  Navigation  by  the  Commissioners  of 
Public  Works  or  Fisheries  in  Ireland,  under  the  Provisions  of  the  Irish  Fishery  Acts. 

Motion  made,  “That  the  Committee  do  meet  to-morrow,  at  12  o’clock.”  Question  put, 
and  agreed  to. 

[Adjourned  to  To-morrow,  at  Twelve  o’clock. 
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Veneris,  30®  die  Martii,  1849. 


MEMBERS  present: 

Mr.  C.  Anstey  in  the  Chair. 

Mr.  Grogan.  t Mr.  O’Flalierty. 

Mr.  Bourke.  Mr.  Ormsby  Gore. 

Captain  Archdati.  Mr.  Scully. 

Mr.  Joshua  Malcomson  examined.  Put  in  sketch  of  weir  and  ladder. 

Letter  from  Earl  Dunraven  read  by  the  Chairman. 

A communication  from  Sir  Richard  de  Burgho  was  read  by  the  Chainuan. 

Motion  made,  and  question  proposed,  that  “The  memorandum  ofillegal  acts  committed 
by  Messrs.  Atkinson  and  Little,  who  stated  themselves  as  lessees  to  Sir  Richard  O’Doiinel, 
for  the  fishing  of  the  Ballycroy  River,  printed  in  page  29,  of  No.  4 Minutes  of  Evidence, 
be  expunged." — (The  CAairman.)  Question  put,  ana  agreed  to. 

Mr.  William  J.Ffefinell 

[Adjourned  to  Monday,  at  Half-past  Eleven  o’clock. 


LuntB,  2°  die  Aprilis,  1849. 


MEMBERS  present: 

Mr.  C.  Anstey  in  the  Chair. 

Captain  Jones. 

Mr.  Bourke. 

Mr.  Grogan. 

Mr.  O’FTaherty 
Mr.  Beilew. 

Mr.  William  Bennett  ex&XQAXieHi. 

Mr.  William  J.  examined. 

Committee  at  rising  to  adjourn  to  Thursday,  19th  instant,  at  Twelve  o’clock. 


Mr.  Fagan. 

Mr.  Scully. 

Sir  H.  W.  Barron. 
Captain  Archdali. 


Jovis,  19®  die  Aprilis,  1849. 


MEMBERS  present: 

Mr.  C.  Anstey  in  the  Chair. 


Mr.  Beilew. 
Mr.  Scully. 
Mr.  Bourke. 


Sir  H.  Barron. 
Captain  Jones. 


The  following  papers  were  put  in  and  read,  and  ordered  to  be  printed  in  the  Appendix. 

»-  Correspondence  respecting  the  Salmon  Fishery  in  Ballycroy  River. 

2.  Rivers  in  Ireland,  of  which  the  Mouths  have  been  defined  by  the  Commissioners  of 
Inah  Fisheries  under  powers  of  existing  Acts  of  Parliament. 

3.  Abstract  of  Bye-laws  framed  by  the  Commissioners  of  Fisheries,  and  approved  bvthe 

JLord  Lieutenant  in  Council.  * ’ ^ 

4.  Map  of  Ireland,  and  description  thereof,  showing  the  Division  of  Fishery  Districts. 
Mr.  George  W.  Cooke  examined. 

[Adjourned  to  Monday  next,  at  Twelve  o’clock. 
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LuncB,  23®  die  Aprilis,  1849. 


MEMBERS  present: 

Mr.  C.  Anstey  in  the  Chair. 

Mr.  Bourke.  | Mr.  Grogan. 

Mr.  Scnlly.  Captain  Jones. 

Captain  Arclidall.  j Mr.  Bellew. 

Tlie  following  papers  put  in,  and  ordered  to  be  printed  in  the  Appendix : 

Section  of  part  of  Fish  Passage  at  Mayfield  Factory,  Portlaw ; by  Joshua  Malcomson. 

Return  to  order  for  Copies  of  Maps,  Plans,  and  Report  on  the  Impiovetnent  and  Nari- 
gaiion  of  Lough  Erne  and  the  River  Erne,  made  by  order  of  Government,  under  the  Board 
of  Works,  or  under  any  other  department. — Nil. 

Report  on  the  Government  of  the  Salmon  Fisheries  of  Ireland,  and  the  State  of  the  Laws 
at  present  affecting  them. 

Mr.  Serjeant  Allen  examined. 

J.  H.  Talbot,  Esq.,  m.  p.,  examined. 

Ordered,  That  there  be  laid  before  this  Committee  copies  of  any  Maps,  Plans,  and 
Reports  on  the  Improvement  and  Navigation  of  Lough  Erne  and  the  River  Erne,  made  by 
order  of  the  Board  of  Admiralty. 

[Adjourned  to  Thursday  next,  at  Twelve  o’clock. 


Jovis,  26®  die  Aprilis,  1 849. 


MEMBERS  present: 


Mr.  C.  Anstev  in  the  Chair. 


Mr.  Scully. 

Mr.  O’Flaherly. 
Mr.  Grogan. 

Mr.  O.  Gore. 


Mr.  Bourke. 

Mr.  Bellew. 
SirH.  W.  Barron. 


Mr.  F.  E.  Currey  examined. 

Question,  “Tliai  the  Committee  at  its  rising  do  adjourn  to  To-morrow,”  put,  and 
agreed  to. 

[Adjourned  to  To-morrow,  at  Twelve  o’clock. 


Veneris,  27°  die  Aprilis,  1849. 

members  present: 

Mr.  C.  Anstey  in  the  Chair. 

Mr.  Bellew 
Mr.  Scully. 

Mr.  Fox. 

Mr.  F.  E.  Currey  examined. 

Sir  Rickard  Mvsgrave  examined. 

[Adjourned  to  Monday,  at  Twelve  o’clock. 


Mr.  Ormsby  Gore. 
Mr.  Bourke. 

Mr.  Grogan. 
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Luna,  30*  Apritis,  1849. 


MEMBERS  present: 


Mr.  Chisholm  Anstey  in  the  Chair. 


Mr.  Ormsby  Gore. 
Mr.  Scully,  ' 

Sir  Percy  Nugent. 
Mr.  Bourke. 


Sir  Wm.  Barron. 
Mr.  Fagan. 
Captain  Archdall. 


Mr.  John  Utik  examined ; Mr.  N.  T.  Foley  examined, 

an?^5Sd  to".*’  “ to  To-morrow,  at  One  o'oloek," 

[Adjourned. 


Mortis,  1®  die  Maii,  1849. 


MEMBERS  present: 


Mr.  Chisholm  Anstey  in  the.  Chair. 


Mr.  Ormsby  Gore. 
Captain  Archdall. 
Mr.  Grogan. 


Mr.  Scully. 

Mr.  O’Flaherty. 
Mr.  Bourke. 


Mr.  N.  T.  Foley  further  examined. 


[Adjourned  to  Thursday,  at  Twelve  o’clock. 


Jovis,  3“  die  Maii,  1849. 


MEMBERS  PRESENT: 


Mr.  Chisholm  Anstey  in  the  Chair. 


Mr.  Scully. 

Mr.  Ormsby  Gore. 
Sir  H.  W.  Barron,. 
Mr.  Grogan. 


Mr.  Bourke. 

Mr.  Bellew. 

Sir  Percy  Nugent. 
Mr.  O’Flaherty. 


Mr,  Michod  JJoByn,  Mn  John  Crowford,  Mr,  John  Congrooo  AUoooh,  examined. 


[Adjourned  to  Monday,  at  Twelve  o’clock. 


Luna:,  T die  Maii,  1849. 


MEMBERS  present: 

Mr.  Chisholm  Anstey  in  the  Chair. 


Mr.  Ormsby  Gore, 
Mr.  Bourke. 

Mr.  Scully. 


Captain  Jones. 
Sir  W.  Barron. 
Mr.  Fagan. 


Mr.  JoAo  Co72^reve  Al/cock  examined. 

l>=  ‘ithogmphed  in  the 
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Luna,  die  Maii,  1849. 


Mr. 

Mr.  Ormsby  Gore. 
Mr.  ScuUy. 

Sir  Percy  Nugent. 


MEMBERS  present: 

Chisholm  Anstey  in  the  Chair. 

Sir  W.  Barron. 
Captain  Archdall. 
Mr.  O’Flaherty. 


erased  from  the  Appendix. 

(Vtr  lohn  M‘Gomn  examined.  , 

rAdioumed  to  Thursday.  24th  May.  at  Twelve  o cloch. 


Jovis,  24®  die  Maii,  1849. 


MEMBERS  present: 

Mr.  C.  Anstey  in  the  Chair. 

1 Sir  Percy  Nugent. 

Mr.  Fagan.  M,..  Grogan. 

Sir  William  Somerville.  OroisbyGore. 

Mr.  Scully.  I 

Mr.  O’Flaherty.  ' 

Ta,yt  Esc,.,  ^l.e  Lori  AiooroU,  M.r.,  examiasd. 

Orierri,  That  there  be  ^'’'''“tL^  MapTuairat 
rttllrSaX  „“a?y  Correspondence  with  the  Irish  F.shery  Com- 

during  the  M , ■ _ said  Prosecutions. 

nnssroners  on  the  subj  to  Thursday,  Id  Jnne,  at  Twelve  o'clock. 


Jovis,  14*  die  Junii,  1849. 


members  present: 
Mr.  Anstey  in  the  Chair. 


Captain  Jones. 

Mr.  Scully. 

Mr.  Ormsby  Gore. 
Captain  Archdall. 


Mr.  O’Flaherty. 

Mr.  Bellew. 

The  O’Gorman  Mahon. 


tjapiam  Aicnua*.. 

1.  Return  of  Prosecntions  for  Offends  a|a,™t  the 
Lered  to  he  printed  in  the  Append, a.  ^ j,il,.„„„ers,  County  of  Cork,  21  May. 

TheComm,tteedr,.d.dr 


Ayes.  2. 

Mr.  Scully. 

Mr.  Bellew. 

So  it  passed  in  the  negative. 
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Mr.  O.  Gore. 
Captain  Archdall. 
Captain  Jones. 


The 
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E«ol„tiom  proposed  by  the  Chairman  were  then  read  a drst  time  as  follows 

in  and  exercisableljy  an*£°llairaty>™|ea*^^^^  ? ^ figbt  vested 

right  derogatory  theWo  can  eSSss  Serb,  Ae?i  ^“1-“’“  or%xcinsi,e 

scnption  or  charter  anterior  to  the  reign  ofEichid’tta  Firsri  ““  P'e- 

frcely  by  the  P™pIertW  lilJS'Sed  intoSX^  5““ 

fisheries  agamst  wrongdoers,  and  all  classesT..  J j / •“  P'o*eet  the 

best  resnlts  have  followed  frin.  .talL^y  an,Sta“d^^^^^^ 

h.:‘n;t”“;°”,f^;S!?gT^^^^^  violated,  and  the  violation 

uonto  protect  the  fishiiefag.i„st';l“g^^^^^^^^^^^^^^ 

graduallyp''stoddrreclw4^^^^  Irish  inland  fisheries  have  been 

number  of  persons  employed  in  such  ffheri^s  * j ^ dimmished,  the 

country  thereby  consideraWy  aggravated.  ^ ^ reduced,  and  the  distress  of  the 

proleet'thrfifheri?s,^'orto  cKcktt  nf  “ P“  “f  «l“sses  to 

evil  practices  have  eons.,ne  “ly  ve  y’^ratrine  destruction  of  fish,  and  that  those 

prevalent  and  niisohievoas  operation/  '“ereased  of  late  years,  and  are  now  in  very 

menrioned  arf  atSrhlf  trihe^imHan^^  Ind  Iharthm'  “‘¥“‘  “>>»ve 

croachmenls  of  individuals  upon  the  common  rinhts  rf  th  “hf'" 
app^tance  of  acquiescence  in  those  enSS/S  nl  f c“‘‘  ■*  '"'y  Keiieral 

resulted  the  impression  which  now  obtains  that  it  !c  ’ appears  to  have 

public  to  concern  itself  in  protectinff  the  neither  the  duty  nor  the  interest  of  the 

laws,  for  the  benefit  of  a fevv  monopoli^"  against  the  fishery 

« is  fcnnded  „n  any 

defective  state  of  till  law,  as  settled  bv  the  Acta  ,lpt'  ® “ ®° ‘™®  tbnt  owing  to  lire 
present  Majesty,  difficulties  exist  in  I Parliament  passed  in  the  rcigiTof  Her 

are  afforded  to  those  who  perpetrate  timm.  ® “noachments,  arid  facilities  of  evasion 

of  Irew“  t Misp”  s^b“  'Zr",te“  alnta'*'  -''"'‘-’"“o” 

revtsed,  amended,  and  consolidated.  " stalutes  which  regulate  them  should  be 

of  the  vagueness  and  incomSten™ ° "sMeZairmhlolSl  n'”*  !“"■ consequence 

that  the  importance  of  some  of  the  difficulties  so  ^1  ' P'“"f'““*  »'  ‘liose  statutes,  and 
legislation  m the  shape  of  a Declarator^Act.  “**  immediate 

of  the  cxistingZZZt” a““creSirLTbl^^^^^  ‘‘“opposed  the  execution 

cuhon  It  appears  to  the  Commitlee  that  actuated  bv.?  * '^‘“'‘1““*  'v*  “c''  0*0- 

and  of  tbeir  own  duties,  those  officers  have  not  ex  rm»flT°Z°“  ° P“‘‘'y 

the  powers  which  they  possess  under  the  existing  la?  '®  “ “f 

the  law  itself,  noltny  SlStim!  ™ ^hl  uLTirthe"  ffi"  T'’'''"  ‘‘‘®onlty  in 
of  proper  tunds  and  effective  machinerv  hnrneZ?  1“®"'*  *1  w«iit 

cient  of  Itself  to  defeat  the  iiitentiois  the  hSatu ' ‘"tf'cii'oC'R  cuSi- 

giving  them  their  due  and  practical  effect.  by  disabling  the  Executive  from 

0,;^?  .r'rettiss.r,'"et?i  sz;t^v„‘r"“d“^  ■'‘--■y  "-c 

magistrates  in  applying  those  penalties  to  tliP  /.<.  discretion  has  been  left  to  the 

of  this  ConmiitJee  'it  is  expedS  ffiat  “P®  » 

respects  . and  that  in  every  lase  where”  maxiilrStv  ‘“ore  stringent  i„?hese 

should  be  imposed  likewise,  and  as  far  arnossihl,b  penalty  is  imposed,  a minimum  penalty 

tloned  to  the  circumstances  of  the  nartiLS  Sne?  7 be  propoi? 

regard  to  the  discretion  of  the  magisSl"  ' “ ‘'“'=  “ Pb^i^c  left  in  [hat 

passed,  by"'whffih'\frfcrL?A?VlfSa?^^^^^  ““  ° <=■  100,  was 

pea  ed  alloptlier,  that  opportunity  should  have  been  Sift  S Irijb , Fisheries  were  re- 

n the  new  law  the  more  important  provisions  of  the  old  . “”““'''*‘“”8  and  re-enacting 

that  he.  defects  and  mconvlnienccs'^,,"  To”  ffiai,  Id  I fain  n Coinmittef 

and  the  subsequent  statute.  oiiipiameu  ot  am  chiefly  owing  to  the  Act  of  1342 

any  part  of  tlm  SZpOTtiM  tf  f “v°er  of tSumV  “'‘1  ‘a 

and  that  it  si, II  is  illegal,  cxcep.insuch  eases ® 

35.  '‘That 
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“15.  That  llie  ambiguity  of  the  language  of  the  provisions  contained  in  that  Act  bv 
which  the  use  of  such  engines  is  in  certain  cases  permitted  in  the  tideways  of  rivers  and  es- 
tuaries, especially  when  .taken  in  connexion  with  the  express  reservation  of  public  rights 
made  by  the  same  enactment,  appears  to  have  occasioned  much  litigation  amoi^  parties 
and  uncertainty  in  the  administration  of  the  law.  ^ ^ ’ 

“16.  That  the  use  of  such  engines,  far  from  being  encouraged  by  the  Legislature,  ought 
to  be  restrained,  and  as  much  as  possible  prevent,  as  having  in  a very  material  degree 
contributed  to  produce  the  evils  specified  in  the  foregoing  resolutions,  and  also  as  having 
very  ^eatly  injured  the  navigation  of  the  livers  and  estuaries  of  Ireland  ; and  that  it  is  not 
expedient  lo  sanction  the  use  of  such  in  any  portion  of  the  tideway  inside  the  mouths  of 
harbours  or  estuaries,  but  only  on  the  open  coast. 

“ 17.  That  there  does  not  exist  any  power  to  prevent  the  use  of  daft  nets  inwards  from 
the  mouths  of  rivers,  and  that  it  is  expedient  that  power  should  be  vested  in  the  Commis- 
sioners of  Fisheries  to  prevent  such  nets  from  being  used  for  half  a mile  inwards  of  the 
mouths  of  narrow  rivers,  and  also  to  regulate  the  length  of  nets  to  be  used  in  all  rivers 
according  to  the  breadth  of  such  rivers  respectively.  * 

“ 18.  That  the  Fishery  Acts  now  in  force  with  respect  to  fisheiy  weirs  used  in  the  upper 
or  fresh-water  portions  of  rivers  are  vague,  inconsistent,  and  unsatisfactory  ; the  unqualified 
repeal  of  all  former  statutes  having  left  it  at  least  doubtful  whether  tlie  owners  of  any  such 
can  derive  any  benefit  from  a provision  subsequently  made  for  compensation  to  be  granted 
for  the  making  of  Queen’s  shares  or  gaps,  in  cases  where  such  gaps  or  shares  could  not 
have  been  made  before  the  passing  of  the  6 & 6 Viet.  c.  106,  the  earliest  of  those  enact- 
ments. 

“ 19.  Thai  in  case  any  fishing  or  other  weirs  now  standing  across  any  navigable  river, 
whether  in  its  tidal  or  fresh-water  portion,  and  not  having  any  sufficient  gap  or  share  lor 
the  passage  of  fish  or  (he  puiposes  of  navigation,  should  hereafter  be  adjudged  to  be  legal, 
it  is  the  opinion  of  this  Committee  that  the  owner  of  such  weir  should  be  compelled  to 
receive  out  of  the  public  funds  a just  and  fair  compensation  for  his  right  in  that  particular; 
which  being  done,  the  Commissioners  charged  with  the  administration  of  Irish  fisheries 
should  forthwith  proceed  to  make  all  necessary  or  requisite  alterations  in  such  weir,  so  as  to 
secure  the  free  passage  of  fish,  and  the  navigation  of  such  river. 

“ 20.  That  it  is  the  opinion  of  this  Committee  that  all  owners  of  weirs  now  in  use,  upon 
rivers  not  navigable,  for  milling  or  manufacturing  purposes,  should  be  compelled  to  make 
sufficient  ladders  or  passes  over  their  weirs  for  the  passage  of  fish,  and  that  the  expense 
thereof  ought  to  be  borne  by  such  owners,  except  in  cases  where  the  Commissioners  shall 
think  fit  to  exercise  the  powers  reposed  in  them  under  11  & 12  Viet.  c.  20,  and  to  apply  lo 
any  such  purpose  a sufficient  portion  of  the  funds  raised  by  assessment,  as  mentioned  in 
that  Act. 

“ 21 . That  the  powers  conferred  upon  the  Commissioners  by  the  existing  Fishery  Acts  for 
the  regulation  and  protection  of  the  oyster  fisheries  are  too  much  restricted,  and  that  a 
larger  discretion  in  that  respect  ought  to  be  reposed  in  the  said  Commissioners. 

22.  That  the  state  of  the  law  relating  to  the  abatement  of  obstructions  or  nuisances  to 
the  public  right  of  navigation  or  fishery  demands  revision  and  amendment,  for  the  purpose 
of  substituting  a cheap  and  suimnary  process  of  aliatement  in  the  place  of  the  present 
iiielliod. 

“23.  That  with  respect  to  liona  _/irfe  claims  of  right  in  regard  of  such  obstructions,  it 
appears  to  be  quite  practicable  and  expedient  to  adjudicate  upon  and  settle  for  ever  all 
claims  to  place  or  to  retain  any  such  impediments  to  the  free  run  of  fish  or  navigation  in 
any  rivei’. 

“24.  1 hat  the  existence  or  non-existence  of  such  rights  miglu  be  conveniently- tried  by 
a temporary  Commission,  armed  with  powers  analogous  lo  loose  of  the  Commission  of 
Sewers  in  England,  which,  although  not  invested  with  any  power  of  trviiig  questions  of 
title  between  parties,  might  determine  the  existence  nr  non-exisience,  and  (he  legality  or 
illegality  of  the  right  claimed  us  against  the  public,  and  this  wiihout  in  any  way  deler- 
mining  to  whom  such  right  belonged,  in  much  the  same  manner  as  the  Tithe  Commission 
in  England  tries  a question  of  modus,  without  determining,  or  having  power  to  determine 
to  whom  the  modus  or  the  tithes  in  kind  shall  be  paid  ; or  as  the  Inclosiire  Commission  tries 
the  question,  whether  a right  of  common  does  or  does  not  exist,  without  deteriuining,  or 
having  power  to  determine,  what  individual  shall  have  the  title  to  the  aliolmenl  to  be  set 
out  in  lieu  of  that  right. 

“ 25.  That  the  temporary  Commission  having  heard  and  decided  all  such  claims,  and  all 
appeals  from  their  decisions  (by  feigned  issue  to  the  Court  at  Nisi  Prius  in  cases  above  the 
annual  value  of  20i)  having  been  heard,  a map  of  each  river,  with  all  the  legal  rights 
marked  upon  the  map,  may  be  prepared  and  deposited,  objections  to  it  heard  and  decided 
by  the  Commissioners,  and  then  sealed  with  the  seal  of  the  Coinmisbioner,  and  be  tor  ever 
afterwards  conclusive  evidence  as  to  the  legality  or  illegality  of  any  impediment  to  the  free 
run  of  fish  in  that  river. 

“26.  That  it  appears  expedient,  for  the  present  at  least,  that  the  principle  of  assessing 
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engines  used  in  the  capture  of  fish  for  the  purpose  of  raising  funds  to  defray  the 
of^the  conservancv  an?  pohce  of  the  fisheries,  but  that  the  scale  of  duties  imposed  ought 
to  undergo  an  imr^iediate  revision,  in  order  that  the  burthen  of  assessment  may  be  nud^ 
to  fall  as^much  as  possible  upon  those  classes  which  derive  the  chief  benefit  arising  from 
such  expenditure,  and  that  the  very  poor  may  be  exempted. 

-27.  That  under  the  peeuliat  circumstances  of  the  salmon  fisheries  of  and 

regard  being  had  to  the  many  couflicliug  lights  and  claims  arising 

ah«oknelv  neeessarv-  to  their  clue  ariminislration  that  it  be  confided  to  a separate  department 
of  the  Executive  Government,  and  that  adequate  means  ought  to  be  immediately  provided 
for  such  administration. 

-29.  Tliat  the  number  of  offices  at  present  charged  with  that  administration  is  far  too 
small,  and  ought  to  be  increased,  and  that  for  that  purpose  a sum  of  not  less  than  4,0001. 
a year  ought  to  be  provided  by  the  Tteasuiy  for  defraymg  the  expenses  of  such  adminis- 
tration. 

“ 29.  That  the  alarming  state  of  distress  and  famine  to  which  the  Irish  people  are  now 
reduced,  when  taken  into  connexion  with  the  vtholesale  and  wasteful  destruction  resulting 
from  the  existing  laws  to  these  valuable  and  productive  fisheries  of  their  country,  which 
properly  protectld  would  afford  an  almost  incalculable  supply  of  food  and  employment  to 
Sie  poor  and  of  wealth  to  alt  classes,  appears  to  have  excited  and  kept  alive  much  local 
discontent  and  disafiection,  and  that  the  circumstances  of  the  case  are  such  as  demand 
the  immediate  atteniion  of  Parliament,  in  order  that  no  time  may  be  lost  m considering  of 
the  sua-gested  alterations  of  the  existing  law,  and  in  adopting  such  as  shall  be  found  an 
advisahte  or  expedient  remedy.” 

Motion  made,  and  question  proposed,  “That  the  proposed  Resolutions  be  now  read  a 
second  time,  paragraph  by  paragraph.”  Amendment,  proposed,  “ To  leave  out  all  the 
words  from  the  first  word  ‘ That,’  in  order  to  insert  the  words  the  Chairman  bg  directed  to 
Report  to  The  House  the  Minutes  of  the  Evidence,  with  the  Appendix.’  —(Captain  Jones.) 
Question  put,  “ That  the  words  proposed  to  be  left  out  stand  part  of  the  question.  Ihe 
Committee  divided : 


Ayes,  3. 

Mr.  Ormsby  Gore. 
Mr.  Scully. 

Mr.  Bellew. 


Noes,  2. 

Sir  H.  W.  Barron. 
Captain  Junes. 


So  it  was  resolved  in  the  affirmative. 

Resolved,  “ That  the  proposed  Resolutions  be  now  read  a second  time,  paragraph  by 
•-paragraph.” 

Proposed  Resolution  1,  read  as  follows:  “ That  it  is  the  opinion  of  this  Committee  that 
the  rieht  of  fishino-  in  the  Navigable  Rivers  of  Ireland  is  a common  right  vested  in  and 
exercisable  by  all  Her  Majesty’s  lieges  in  Ireland,  and  that  no  several  or  exclusive  right 
deroeatory  thereto  can  exist  unless  created  by  Act  of  Parliament,  or  grounded  on  pre- 
scription or  charter  anterior  to  the  reign  of  Richard  the  First.  Question  put,  and 
negatived. 

Proposed  Resolution  2,  read  : “That  it  is  the  opinion  of  this  Committee  that  wherever 
that  public  right  has  been  exercised  freely  by  the  people,  there  has  been  called  into 
exercise  also  the  disposition  to  protect  the  fisheries  against  wrongdoers,  and  all  classes  have 
combined  for  that  purpose,  and  that  the  best  results  have  followed  from  that  happy  under- 
standing. Question  put.  The  Committee  divided : 


Aye,  1. 
Mr.  Scully. 


Noes,  4. 
Captain  Jones. 

Sir  H.  W.  Barron. 
Mr.  Bellew. 

Mr.  O.  Gore. 


So  it  passed  in  the  negative. 

Proposed  Resolution  3,  read : “That  it  is  the  opinion  of  this  Committee  that,  on  the 
contrary  whenever  that  public  right  has  been  violated,  and  the  violation  has  not  been 
redressed,  a general  spirit  of  discontent  has  been  engendered,  and.an  indisposition  to  pro- 
tect the  fisheries  against  wrongdoers  has  been  eveiywhere  manifested.”  Question  put,  and 
negatived. 

Proposed  Resolution  4,  read  : “That  it  is  the  opinion  of  this  Committee  that  of  late 
years  the  value  and  productiveness  of  the  Irish  inland  fisheries  have  been  padualiy  and 
steadily  declining,  the  supply  and  take  of  fish  very  much  diminished,  the  uumW  of  persons 
employed  in  such  fisheries  greatly  reduced,  and  the  distress  of  the  country  thereby  con- 
siderably aggravated.”  Amendment  proposed,  “ To  omit  the  concluding  words  ‘ and  the 
distress  of  the  country  thereby  considerably  aggravated.’”— (Mr.  Ormsby  Gore.)  Question 
put,  “ Thai  those  words  stand  part  of  the  clause.”  The  Committee  divided : 
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Aye,  1. 
Mt.  Scully. 


Noes,  4. 

Mr.  O.  Gore. 

Mr.  Bellew. 

Sir  H.  W.  Barron. 
Captain  Jones. 


Ho  it  passed  in  the  negative. 

Paragraph  amended  accordingly.  _ Question  put,  " That  the  proposed  Resolution 
amended  be  agreed  to.”  The  Coimnittee  divided  : 


Ayes,  2. 
Mr.  O.  Gore. 
Mr.  Scully. 


Noes,  3. 

Mr.  Bellew. 

Sir  H.  W.  Barron. 
Captain  Jones. 


So  it  passed  in  the  negative. 

Proposed  Resolution  5,  read : “ That  it  is  the  opinion  of  this  Committee  that  of  late 
years  there  has  been  growing  up  a neglect  on  the  part  of  all  classes  to  protect  the  nshMies, 
or  to  clieck  the  poaching  or  illegal  destruction  of  fish,  and  that  those  evil  practices  have 
consequently  very  much  increased  of  late  years,  and  are  now  in  very  prevalent  and  mis- 
chievous operation.”  Question  put,  and  agreed  to. 

Proposed  Resolution  6,  read  : “ That  it  is  the  opinion  of  this  Committee  that  this  decline 
of  the  fisheries,  and  this  prevalence  of  the  illegal  practices  above-mentioned,  are  attnbutnb  e 
to  the  same  cause,  and  that  that  cause  is  to  be  found  m the  encroachments  of  individuals 
upon  the  common  rights  of  the  public,  and  in  a very  general  appearance  of  acquiescence  in 
those  encroachments,  from  whence  there  appears  to  have  resulted  the  impression  which  now 
obtains,  that  it  is  neither  the  duty  nor  the  interest  of  the  public  to  concern  itseit  m protect- 
ing the  fisheries  or  repressing  ofl'ences  a|aiast  the  fishery  laws,  for  the  benefit  of  a lew 
monopolists.”  Question  put,  and  negatived. 

Proposed  Resolution  7,  read  : “ Tliat  it  is  the  opinion  of  this  Committee  that  the  impres- 
sion in  question  appears  erroneous  so  far  as  it  is  founded  on  any  assumption  of  the  egality 
of  such  encroachments,  although  it  is  also  true,  that  owing  to  the  defectwe  state  of  ^e  aw, 
as  settled  by  the  Acts  of  Parliament  passed  in  the  reign  of  Her  present  Majesty,  difficulties 
exist  in  repressing  such  encroachments,  and  facilities  of  evasion  are  anorded  to  those  who 
perpetrate  them.”  Question  put,  and  negatived. 

Proposed  Resolution  8,  read  ; That  it  is  the  opinion  of  this  Committee  that  for  the  due 
protection  and  improvement  of  the  Inland  Fisheries  and  Navigation  of  Ire  and,  it  is  indis- 
pensably requisite  that  the  Statutes  which  regulate  them  should  be  revised,  amended,  and 
consolidated.”  Amendment  proposed,  ” To  omit  the  words,  ‘and  navigation.  — 
Ormshy  Gore.)  Question,  “That  the  words  proposed  to  be  left  out  stand  part  ot  the 
question.”  The  Committee  divided  : 


Ayes,  3. 

Mr.  O.  6ore. 

Sir  H.  W.  Barron. 
Captain  Jones. 


Noes,  3. 
Mr.  Scully. 

Mr.  Bellew. 

Mr.  O’Flaherty. 


And  the  Chairman  decided  in  the  negative.  So  it  passed  in  the  negative. 

Question  again  proposed.  Amendment  proposed,  “After  the  word  ‘of’  in  line  2,  to 
insert  “ certain  rivers  of.”— (Mr.  Scully.)  Question,  “ That  those  words  be  there  inserted, 
put,  and  negatived.  Proposed  Resolution  amended. 

Resolved,  “ That  it  is  the  opinion  of  this  Committee,  that  for  the  due  protection  and  im- 
provement  of  the  Inland  Fisheries  and  Navigation  of  Ireland,  it  is  advisable  that  the 
Statutes  which  regulate  them  should  be  revised,  amended,  and  consolidated. 

Proposed  Resolution  0,  read:  “That  it  is  the  opinion  of  this  Committee  that  serious 
difficulties  have  arisen  in  the  working  of  the  existing  law,  m consequence  of  the  vagueness 
and  inconsistency  of  some  of  the  principal  provisions  of  tliose  statutes,  and  that  tne  imp.  rt- 
ance  of  some  of  the  difficulties  so  created  is  such  as  to  call  for  immediate  legislation  in  the 
shape  of  a Declaratory  Act.” 

Motion  mode,  and  qneetion  proposed,  “That  the  further  consaleration  of  proposed 
Hesolution  No.  S,  be  postponed."— (Mr.  £eZiero.)  Question  put,  and  agreetl  to. 

Proposed  Resolution  10,  read  : “ That  it  is  the  opinion  of  this  Committee  that  in  some 
instances,  where  no  such  intrinsic  difflculty  has  opposed  the  e»ecntlon  of  the  emstlng  law, 
but  a discretion  has  been  vested  in  Ihe  officers  charged  iviUi  such  esecntion,  it  appears  to 
the  Committee  lhat,  actuated  by  an  erroneous  sense  J etrLhhh 

duties,  those  officers  have  not  esercised  to  the  eiteirt  requucd  of  them  the  powers- which 
they  possess  under  the  existing  law,"  Question  put.  The  Committee  divided  . 
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Ayesi,  2, 
Mr.  Scully. 

Mr.  O’Flaherty. 


So  it  passed  iu  the  negative. 


Noes,  4. 
Mi'.  O.  Gore. 
Mr.  Bellew. 

Sir  W.  Barron. 
Captain  Jones. 


Proposed  Resolution  ll.read:  “That  it  is  the  opinion  of  this  Committee  that  in  some 
instances,  where  there  appears  to  have  been  neither  any  difficulty  in  the  law  itself,  nor  any 
disinclination  on  the  part  of  the  officers  to  enforce  the  law,  the  want  of  proper  funds  and 
effective  machinery  has  nevertheless  constituted  an  impediment  sufficient  of  itself  to  defeat 
the  intentions  of  tlie  Legislature,  by  disabling  the  Executive  from  giving  them  their  due  and 
practical  efl'ect.”  Question  put.  'i'he  Committee  divided : 


Ayes,  3. 

Mr.  Scully. 

Mr.  Betlew. 

The  O’Gorman  Mahon. 


Noes,  3. 
Mr.  O.  Gore. 

Sir  H.  W.  Barron. 
Captain  Jones. 


And  the  Chairman  decided  with  the  Ayes.  So  it  was  resolved  in  the  affirmative. 

Proposed  Resolution  12,  read  : “That  it  is  the  opinion  of  this  Committee  that  the  statutory 
penalties  attaching  to  violators  of  the  existing  Fishery  Laws  appear  to  be  not  sufficiently 
severe,  and  that  a too  large  discretion  has  been  left  to  the  magistrates  in  applying  those 
penalties  to  the  cases  before  them  j and  that  in  the  opinion  of  this  Committee  it  is  expedient 
that  the  law  should  be  naade  more  stringent  in  these  respects,  and  that  in  eveiy  case  where 
a maximum  penalty  is  imposed,  a minimum  penally  should  be  imposed  likewise,  and  as  far 
as  possible  the  amount  of  either  should  he  proportioned  to  the  circumstances  of  the  particu- 
lar offence,  and  as  little  as  possible  left  in  that  regard  to  the  discretion  of  the  magistrate.” 
Amendment  proposed,  “ To  leave  out  all  the  words  from  the  first  word,  ‘ That,’  to  ‘ in,’  in 
line  4.”— (Mr.  Bellew.)  Question  put,  “ That  the  words  proposed  to  be  left  out  stand  part 
of  the  jiaragrapli,”  put,  and  negatived.  Words  struck  out  accordingly.  The  paragraph 
was  further  amended. 


Resolved,  “ That  it  is  the  opinion  of  this  Committee  that  in  every  case  where  a maximum 
penalty  is  imposed,  a minimum  penalty  should  be  imposed  likewise,  and  as  far  as  possible 
the.  amount  of  either  should  be  proportioned  to  the  circumstances  of  the  particular  offence.”’ 

Proposed  Resolution  13,  read:  “That  it  is  the  opinion  of  this  Committee  that  it  is 
greatly  to  be  regretted  that  when  in  1842  the  -5  8c  6 Viet.  c.  106  was  passed,  by  which  all 
former  Acts  of  Parliament  relating  to  the  Irish  Fisheries  were  repealed  altogether,  that 
opportunity  should  have  been  lost  of  consolidating  und  re-enacting  in  the  new  law  the  more 
important  provisions  of  the  old,  since  it  appears  to  this  Committee  that  the  defects  and 
inconveniences  now  complained  of  are  chiefly  owing  to  the  Act  of  1842  and  the  subsequent 
Statute.  Question  put,  and  negatived. 


Proposed  Resolution  14,  read  : “ That  it  is  the  opinion  of  this  Committee  that,  previously 
to  the  Act  of  1842,  the  use  of  stake  nets  or  other  fixed  engines  in  any  part  of  the  tidal 
portion  of  a river  or  estuaiy,  was  illegal  at  common  law  in  all  cases,  and  that  it  still  is 
illegal,  except  in  such  cases  as  are  specified  in  that  Act.  Question  put,  and  negatived. 

Proposed  Resolution  16,  read  That  “ It  is  the  opinion  of  this  Committee  that  the  ambi- 
guity of  the  language  of  the  provisions  contained  in  the  Act  of  1842,  by  which  the  use  of 
stake  nets  or  other  fixed  engines  is  in  certain  cases  permitted  in  the  tideways  of  rivers  and 
estuaries,  especially  when  taken  in  connexion  with  the  express  reservation  of  public  rights 
made  by  the  same  enactment,  appears  to  have  occasioned  much  litigation  among  parties,  and 
uncertainty  in  the  administration  of  the  law.”  Question  put.  The  Committee  divided : 


Ayes,  4. 

Mr.  Scully. 

Mr.  Bellew. 

Sir  W.  Barron. 

The  O’Gorman  Mahon. 


Noes,  2. 
Mr.  O.  Gore. 
Captain  Jones. 


So  it  was  resolved  in  the  affirmative. 

Proposed  Resolution  16,  read;  “That  it  is  the  opinion  of  this  Committee  that  the  use 
of  such  engines,  far  from  being  encouraged  by  the  Legislature,  ought  to  be  restrained,  and 
as  much  as  possible  prevented,  as  having  in  a very  material  degree  contributed  to  produce 
the  evils  specified  in  the  foregoing  Resolutions,  and  also  as  having  very  greatly  injured  the 
navigation  of  the  rivers  and  estuaries  of  Ireland ; and  that  it  is  not  expedient  to  sanction  the 
use  of  such  in  any  portion  of  the  tideway  inside  the  mouths  of  harbours  or  estuaries  but 
only  on  the  open  coast.”  Amendment  proposed,  “ To  leave  out  all  the  words  from  the  first 
word,  ‘ That,'  to  the  end  of  the  paragraph,  for  the  purpose  of  inserting  the  words,  ‘ the  use  of 
such  engines  ought  to  be  discouraged,  and  that  for  that  reason  it  is  not  expedient  to  sanction 
the  use  of  such  in  any  portion  of  the  tideway  where  it  is  less  than  three-fourths  of  a mile 
wide.'”— (Mr.  5ca/2y.)  Amendment  (by  leave)  withdrawn.  Original  question  put.  The 
Committee  divided: 

Aye, 
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Aye,  1. 

Tiie  O’Gorman  Mahon. 


Noes,  &. 
Mr.  O.  Gore. 

Mr.  Scully. 

Mr.  Bellew. 

Sir  H.  W.  Barron. 
Captain  Jones. 


So  it  passed  in  the  negative. 

Ordered,  “That  there  be  laid  before 
Inspecting  Commissioners  of  Fisheries 
subject  of  the  Fisheries,  since  the  Retu: 
up  to  the  present  time.’' 

[Adjourned  to  Monday  next,  at  Twelve  o clock. 


this  Committee  a copy  of  any  Reports  made  by  the 
to  the  Board  of  Public  Works,  Ireland,  upon  the 
rns  last  called  for  by  the  Committee  were  furnished, 


Lutue,  18“  die  Juniii  1849. 


MEMBERS  PRESEKT: 

Mr.  C.  Ansi'ey  in  the  Chair. 


Sir  P.  Nugent. 

Mr.  Fagan. 

Mr.  Scully. 
Captain  Archdall. 


Sir  Henry  Barron. 
Captain  Jones. 
Lord  Naas. 

Mr.  Ormsby  Gore. 


captain  Aiouuaii.  I 

_ j D w 1-7  rparl.  « That  it  is  the  opinioD  of  this  Committee  that  there- does 

Proposed  J!; Je  of  draft  nets^ inwards  from  the  mouths  of  rivers,  and 

not  exist  any  RV”"  t,,  “ested  in  the  Commissioners  of  Fisheries  to  pre- 

that  It  rs  expedient  P”""  inwards  of  the  months  of  narrow  rivers,  and 

ro'rri^rrtogll  o?nem  be  used  in  all  rivers  according  to  the  breadth  ol  such 

rhfthMSinL^fthe'wor"  ■“’guV;<f 

as  amended  be  agreed  to  put.”  The  Committee  divided . 


Ayes,  6. 
Mr.  Monsell. 

Sir  P.  Nugent. 
Mr.  Fagan. 

Mr.  Scully. 

Lord  Naas. 

Mr.  O’Flaherty. 


Noes,  3. 
Captain  Archdall. 
Sir  W.  Barron. 
Captain  Jones. 


IVJr.  rmuciLj. 

sho^dt1el?m  1 &mmSe° 

£ ata^r:  aocLing  to  the  breadth  of  such  rivem  respecUvely. 

Proposed  Resolution  18,  read:  “That  i‘ ^ ted fn  to  „“t-”£“-e.h-w.ter 

-Fishery  Acts  now  m force  With  the  nnqu£?fted  repeal  of  all 

portions  of  rivers  are  vague,  inconsistent,  and  tlm  owners  of  any  such  can  derive 

fbmer  statutes  having  left  it  at  least  be  granted  for  the 

any  benefit  from  a provision  subsequently  made  P ^ not  have  been 

making  of  Querfs  sha^s  - T Tot  earS  of  those  enaetnients" 

made  before  the  passing  of  the  6 & Committee  divi^^ 

Question,  “That  this  Resolution  be  agreed  to,  put.  ine  ia,ommiuee 

Ayes,  8. 

Mr.  Monsell. 

Sir  P.  Nugent. 

Mr.  Fagan. 

Mr.  Scully. 

Lord  Naas. 

Mr.  O’Flaherty. 

Captain  Archdall. 

Sir  W.  Barron.  , 

, la-  ..w  J it  is  tb#.  ooinion  of  this  Committee  that  in' case 

Proposed  Resolution  19,  read:  That  it  is  the  opnicm  whether  in  its  tidal  or 

any  fishing  or  other  weirs  now  standing  ° or^share  for  the  passage  of  fish  or  the 

fresh-water  portion,  and  not  having  any  £.  , , ig„„i  L jjjg  opinion  of  this 

purposes  of  navigation,  should  hereafter  beadju  g g > Commiltee 

530-  “ 


No. 

Captain  Jones. 
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Committee  that  the  owner  of  such  weir  should  be  compelled  to  receive  out  of  the  public 
funds  a just  and  fair  compensation  for  his  right  in  that  particular;  vrhich  being  done,  the 
Commissioners  charged  with  Ae  administration  of  Irish  Fisheries  should  forthwTth  proceed 
to  make  all  necessary  or  requisite  alterations  in  such  weir,  so  as  to  secure  the  free  passage 
of  fish,  and  the  navigation  of  such,  river..”  Resolution  agreed  to.  ^ 

Proposed  Resolution  20,  read  : “That  it  is  the  opinion  of  this  Committee  that  all  owners 
of  weirs  now  in  use,  upon  i-ivers  not  navigable,  for  milling  or  manufacturing  purposes 
should  be  compelled  to  make  sufficient  ladders  or  passes  over  their  weirs  for  the  passage 
of  fish,  and  that  the  expense  thereof  ought  to  be  borne  by  such  owners,  except  in  cases 
where  the  Commissioners  shall  think  fit  to  exercise  the  powers  reposed  in  them  under 
11  &;  12  Viet.  c.  20,  and  to  apply  to  any  such  purpose  a sufficient  portion  of  the  funds 
raised  by  assessment,  as  mentioned  in  that  Act.”  Question,  “That  this  Resolution  be 
agreed  to,  put.  The  Committee  divided : 


Ayes,  3. 

Sir  P.  Nugent. 
Mr.  O’Flaherty. 
Sir  H.  W.  Barron. 


JNoes,  4. 
Mr.  Fagan. 
Mr.  Scully, 
Lord  Naas. 
Captain  Jones. 


Mol, on  made  (Lord  iVoo.),  "Tlialit  is  the  opinion  of  this  Committee  that  every  facility 
shou  d te  given  to  the  public  ,n  the  consiroction  of  ladders,  and  other  means  of  passagi 
tor  the  full  over  mill  weirs,  provided  such  erections  do  not  interfere  with  the  millina  nower 
and  the  present  legal  rights  of  niillowners.”  Question  put,  and  agreed  to.  s r > 

Proposed  Resolution  21,  read  ; “ That  it  is  the  opinion  of  this  Committee  that  the  powers 
temio'rofX’n “"‘‘"E  Piskery  Acts  for  the  regulation  aiS^  pro- 
tection of  the  Oyster  hisbenes  are  too  much  restricted,  and  that  a larger  discretion  in  that 
respect  ought  to  byeposed  m Jo  said  Commissioners.”  Resolution  amended,  by  adding 
^t.n  pf  ■‘’’i'  A”"*  ,‘k»t  great  benefit  would  accrue  to  the  country  from  thl 

extension  of  artificial  oyster  layings.  Resolution,  as  amended,  agreed  to. 

' ‘'''®  Committee  that  the  powers  conferred  upon  the 

Commissioner,  by  the  emstmg  Fishery  Acts  for  the  regulation  aid  protection  of  the  ovsto 
SS  fn  tbr,  Tr  “ ‘"g®  discretion  in  that  respect  ought  to  he 

from  rb«  . ? ■ ^ Coinmissioners,  md  that  great  benefit  would  aocruj  to  the® country 
irorfi  the  extension  of  artificial  oyster  layings.”  ^ 

of  AoTw  ‘kis  Committee  that  the  state 

abatement  of  obstructions  or  nuisances  to  the  public  right  of 
H demands  revision  and  amendment,  for  the  purpose  of  substituting  a 

°*Th«  fh1  “S"”'”??  abatement  m the  place  of  the  present  method."  Questmn 

That  this  Resolution  be  agreed  to,  put.  The  Committee  divided  : 


Noes,  2. 

Sir  H.  W.  Barron., 
Captain  Jones., 


Ayes,  $. 

Sir  P.  Nugent. 

Mr.  Fagan. 

Mr.  Scully. 

Lord  Naas. 

Mr.  O’Flaherty.  ^ 

resD^t  opinion  of  this  Committee  that  with 

S c aims  of  right  m regard  of  such  obstructions,  it  appears  to  be  Quite 

L r2  • ^ ® expedient  to  adjudicate  upon  and  to  settle  for  ever  all  claims  to  place  or 

to  retain  any  such  impediments  to  the  fi-ee  rim  of  fish  or  navigation  in  any  river  ” ^Resolii 

agreed  S " amended: 

.E«oZyerf,“That  it  is  the  opinion  of  this  Committee  that  with  respect  to  bonti  fide  claims  of 
.right  in  regard  of  such  obstructions,  it  appears  to  be  expedient  to  adiudic^e  Von  Td  Sf 
or  ntfgS^n  L'yTvur'.”'’  ’ ” *”>'  i^P^dtaentsto  the  froeran  of  fish 

Proposed  Resolution  24  read ; “That  it  is  the  opinion  of  this  Committee  that  the  ev 
nii^inn  such  nghts  might  be  conveniently  tried  by  a temporary  Com" 

S ’ f analogous  to  tiose  of  the  Commission  of  Lwers  iTEnglan^ 

mSdMer^^  ' invested  with  any  power  of  trying  questions  of  title  between  parties' 
might  determine  the  existence  or  non-existence,  and  flie  legality  or  ille^alitv  of  ih«  ri,>Ki' 
bdon^e/ without  in  any  way  detenmning  to  whom  such  right 
belonged,in  much  the  same  manner  as  the  Tithe  Commission  in  EnWdS  aTueSn 

Proposed  Resolution,  25,  read  : <'Xhat  it  is  the  opinion  of  this  Committee  that  the  I.™ 
porury  Comnnssioi,  having  he.rd'and  decided  all  sLh  claims  and  aTlppoat  fern  tE 

decisions. 
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decisions  (by  feigned  issue  to  tbe  Court  at  Nisi  Prius,  in  cases  above  the  annual  value  of 
20  L)  having^  been  heard,  a map  of  each  river,  with  all  the  legal  rights  marked  upon  the 
map,  may  be  prepared  and  deposited,  objections  to  it  heard,  and  decided  by  the  Commis- 
sioners, and  then  sealed  with  the  seal  of  the  Commissioners,  and  be  for  ever  afterwards  con- 
clusive evidence  as  to  the  legality  or  illegality  of  any  impediment  to  the  free  of  run  hah  in 
that  river."  Resolution  agreed  to. 

Proposed  Resolution  26,  read : “ That  it  is  the  opinion  of  this  Committee  that  it 
appears  expedient  that  the  principle  of  assessing  engines  used  in  the  capture  of  fish,  for 
the  purpose  of  raising  funds  to  defray  the  expenses  of  the  conservancy  and  police  of  the 
fisheries  is  a sound  one, but  that  the  scale  of  duties  imposed  ought  to  undeigo  an  immediate 
revision,’ in  order  that  the  burthen  of  the  assessment  may  be  made  to  fall  as  much  as  possi- 
ble upon  those  classes  which  derive  the  chief  benefit  arising  from  such  expenditure,  and  that 
the  very  poor  may  be  exempted.”  Resolution  amended,  and  agreed  to. 

Resolved  “ That  it  appears  expedient,  for  the  present  at  least,  that  the  assessment  of  cer- 
tain engines  used  in  the  capture  of  fish,  for  the  purpose  of  raising  funds  to  defray  the  ex- 
penses of  the  conservancy  and  police  of  the  fisheries,  should  be  continued,  but  that  the 
scale  of  duties  imposed  ought  to  undergo  an  immediate  revision,  m order  that  the  burthen 
of  the  assessment  may  be  made  to  fall  as  much  as  possible  upon  those  classes  which  derive 
the  chief  benefit  arising  such  expenditure,  and  that  the  very  poor  may  be  as  fer  as  possible 
relieved,  and  that  rates  leviable  upon  engines  less  efficient  for  the  taking  of  fish  may  be 
reduced.” 

Proposed  Resolution  27,  read  : “ That  it  is  the  opinion  of  this  Committee  that  under  the 
peculiar  cii-cumstances  of  the  salmon  fisheries  of  Ireland,  and  regard  being  had  to  the 
many  conflicting  rights  and  claims  arising  out  of  the  same,  it  is  absolutely  necessary  to 
their  due  administration  that  it  be  confided  to  a separate  department  of  the  Executive 
Government,  and  that  adequate  means  ought  to  be  immediately  provided  for  such  adminis- 
tration ” Resolution  amended,  by  inserting  after  the  word,  “ Government,”  the  words,  “ Not 
connected  with  the  Board  of  Works.”  Resolution,  as  amended,  agreed  to. 

Resolved  “That  it  is  the  opinion  of  this  Committee  that  under  the  peculiar  circum- 
stances of  the  salmon  fisheries  of  Ireland,  and  regard  being  had  to  tiie  many  conflicting 
rights  and  claims  arising  out  of  the  same,  it  is  absolutely  necessary  to  their  due  adminis- 
tration that  it  be  confided  to  a separate  department  of  the  Executive  Government,  not  con- 
nected with  the  Board  of  Works,  and  that  adequate  means  ought  to  be  immediately  pro- 
vided for  such  administration.” 

Proposed  Resolution  28,  read : “ That  it  is  the  opinion  of  this  Committee  that  the  num- 
ber of  officers  at  present  charged  with  that  administration  is  far  too  small,  and  ought  to  be 
increased,  and  that  for  that  purpose  a sum  of  not  less  than  4,000  1.  a year  ought  to  be  pro- 
vided by  the  Treasury  for  defraying  the  expenses  of  such  administration.”  Resolution 
amended  by  striking  out  all  the  words  after  the  word  “increased”  in  the  second  line 
thereof.  Resolution,  as  amended,  agreed  to. 

Resolved,  “ That  it  is  the  opinion  of  this  Committee  that  the  number  of  officers  at  present 
charged  with  that  administration  is  far  too  small,  and  ought  to  be  increased.” 

Proposed  Resolution  29,  read : “ That  it  is  the  opinion  of  this  Committee  that  the  alarm- 
ing state  of  distress  and  femine  to  which  the  Irish  people  are  now  reduced,  when  taken  in 
connexion  with  the  wholesale  and  wasteful  destruction  resulting  from  the  existing  laws  to 
these  valuable  and  productive  fisheries  of  their  country,  which,  properly  protected,  would 
afford  an  almost  incalculable  supply  of  food  and  employment  to  the  poor,  and  of  wealth  to 
all  classes,  appears  to  have  excited  and  kept  alive  much  local  discontent  and  disaffection, 
and  that  the  circumstances  of  the  case  are  such  as  to  demand  the  immediate  attention  of 
Parliament,  in  order  that  no  time  may  be  lost  in  considering  of  the  suggested  alterations  of 
the  existing  law,  and  in  adopting  such  as  shall  be  found  an  advisable  or  expedient  remedy. 
Amendment  proposed  (Captain  Jones),  “ To  leave  out  all  the  words  after  tbe  second  word 
‘That,’  in  order  to  insert  tne  words  following,  ‘ the  wholesale  and  wasteful  destruction  of 
the  bleeding  fish  and  fry  has  materially  injured  the  Inland  Fisheries,  and  has  excited  and 
kept  alive  much  local  discontent,  and  demands  the  immediate  attention  of  Parliament  in 
order  to  the  adoption  of  such  alterations  in  the  existing  law  as  may  be  found  expedient.’  ” 
Question,  “ That  the  words  proposed  to  be  left  out  stand  part  of  the  Resolution,”  put,  and 
negatived.  Proposed  words  added. 

Resolved,  “ That  it  is  the  opinion  of  this  Committee,  that  the  wholesale  and  wasteful 
destruction  of  the  breeding  fish  and  fry  has  materially  injured  the  Inland  Fisheries,  and  has 
excited  and  kept  alive  much  local  discontent,  and  demands  the  immediate  attention  of  Par- 
liament in  order  to  the  adoption  of  such  alterations  in  the  existing  law  as  may  be  found 
expedient.” 

Proposed  Resolution  9,  read  : “ That  it  is  the  opinion  of  this  Committee  that  serious 
difficulties  have  arised  in  the  working  of  the  existing  law,  in  consequence  of  the  vagueness 
and  inconsistency  ofsonie  of  the  principal  provisions  of  those  statutes,  and  that  the  import- 
ance of  some  of  the  difficulties  so  created  is  such  as  to  call  for  immediate  legislation  in  the 

536.  d 2 shape 
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shape  of  a Declaratory  Act.”  Amendment  proposed  (Sir  P.  Nugent),  “ To  leave  out  all  the 
words  after  the  word  ‘ That/  for  the  purpose  of  inserting  the  words  following,  ‘ from  the 
vagueness  and  inconsistency  of  some  of  the  enactments  now  in  force,  particularly  such  as 
appear  to  sanction  the  use  of  stake  weirs  and  other  fixed  engines  in  estuaries  and  the  tide-) 
way  of  rivers,  instead  of  their  being  confined  to  the  open  sea  coast,  serious  difficulties  have 
arisen  in  the  working  of  the  existing  law,  and  that  ihe  iraponance  of  some  of  the  difficulties 
so  created  is  great  and  immediate,  and  calls  for  declaratory  legislation  on  the  subject.” 

Question,  " That  the  words  proposed  to  he  left  out  stand  part  of  the  Resolution,”  put. 
The  Committee  divided : 

Ayes,  5. 

Lord  Naas. 

Captain  Arcbdall 

Sir  W.  Barron. 

Captain  Jones. 

Mr.  0.  Gore. 

Resolution  9 agreed  to. 

Motion  made  (Lord  Naas),  “That  it  is  the  opinion  of  this  Committee  that  tliough  con- 
siderable destruction  to  salmon  and  salmon-fry  does  take  place  in  mill-races,  it  would  be 
inapracticable  by  legislative  enactment  to  enforce  the  construction  of  fixed  lattices  and 
gratings  in  mill  streams,  either  above  or  below  the  wheel,  as  such  gratings  would  in  many 
cases  materially  obstruct  the  flow  of  water  to  the  mill,  and  so  injure  the  interests  of  mill- 
owners.  Question  put.  The  Committee  divided: 

Noes,  5. 

Sir  P.  Nugent. 

Mr.  O’Flaherty. 

Sir  H.  W.  Barron. 

Captain  Archdall. 

Mr.  O.  Gore. 

[ Adj  ourned  sine  die. 


Veneris,  20“  die  Julii,  1849. 


MEMBERS  PRESENT; 

Mr.  C.  Anstey  in  the  Chair. 

Captain  Jones.  Mr.  Wm.  Fagan. 

Lord  Naas.  Mr.  Monsell. 

Mr.  Scully.  Sir  Percy  N ugent. 

Mr.  Bellew.  Captain  Archdall. 

Proposed  Report  read  a first  time,  as  follows  : 

“ In  obedience  to  the  Order  of  The  House,  Your  Committee  have  been,  during  the  greater 
part  of  the  present  Session  of  Parliament,  occupied  in  a laborious  investigation  of  the 
matters  refeiTcd  to  them,  and  have  now  to  report  to  The  House  the  highly  important 
Evidence  which  they  have  taken,  and  the  opinion  which  they  have  formed. 

“Your  Committee  have  perceived,  with  great  regret,  that  of  late  years  there  has  be«i 
growing  up  in  Ireland  a neglect  on  the  part  of  all  classes  to  protect  the  Rsheries  in  that 
country,  or  to  check  the  poaching  or  illegal  destruction  of  fish,  and  that  those  evil  prac- 
tices have  consequently  very  much  increased  of  late  years,  and  are  now  in  very  prevalent 
and  mischievous  operation. 

“ On  this  head  there  is  a general  concurrence  of  testimony  amongst  the  witnesses  ex- 
amined before  Your  Committee,  and  the  Evidence  so  obtained  is  strongly  corroborated  by 
that  of  the  correspondence  and  other  documents  printed  in  the  Appendix. 

“But  with  respect  to  the  causes  to  which  tlie  neglect  of  that  protection,  and  the  increas- 
ing prevalence  of  the  practices  complained  of  are  attributable,  the  same  concurrence  of 
opinion  does  not  exist. 

“Some  of  the  witnesses  have  given  it  as  their  opinion  that  the  cause  is  to  be  found  in 
the  indiscriminate  admission  of  the  public  to  the  right  of  fishing  in  the  rivers  and  estuaries; 
-whilst-  others,  and  the  greater  number,  take  the  opposite  view,  and  allege  that  in  propor- 
tion as  the  public  have  been  admitted  freely  to  exercise  that  right,  there  has  been  a general 
-anxiety  evinced  on  their  part  to  assist  the  Government,  and  the  propnetors  or  claimants  of 
several  fisheries  in  protecting  their  common  interest.  ‘ 

“The 
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Ayes,  4. 
Mr.  Fagan. 
Mr.  Scully. 
Lord  Naas. 
Captain  Jones. 


Noes,  4. 
Sir  P.  Nugent. 
Mr.  Fagan. 

Mr.  SeuUy. 

Mr.  O’Flaherty. 
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« The  views  entertained  on  this  branch  of  the  subject  by  the  various  parties  referred  to 
are  developed 'in  the  oral  and  documentary  Evidence  contained  m the  Appendix,  and  Your 
Committee  refer  to  it  as  well  deserving  the  serio.us  attention  of  Ihe  House. 

“In  doing  so.  Your  Committee  content  themselves  with  observing  that  a ve^  material 
consideration  as  to  the  effect  to  be  given  to  such  testimony  will  be  the  state  of  the  Fishery 
Laws  of  Ireland  in  1842,  when  the  first  Act  of  Parliament  for  their  consolidation  and 
ar^dment  ta:  aad  as  to  the  changes  .hich  that  Statute  and  »«b.™t  enact- 

ments  have  operated  in  the  respective  rights  of  pnvate  individuals  ^ 

Committee  are  sensible  of  the  dilBcnlty  of  their  offering  any  opimon  of  their  own  on  this 
delicate  branch  of  inquiry,  and  the  rather  because  the  Evidence  will  be  found  “ 

much  valuable  information  on  the  subject,  famished  by  competent  aiithonlies.  ThejwiU 
therefore  refer  The  House  to  the  Evidence  of  the  professional  gentlemen  examined  before 
them  and  to  the  reports  of  adjudged  cases  extracted  in  the  Appendix  of  documents  ti^ether 
wrC  officS  cmLpondenie  bltween  the  law  offi 

cutive,  on  the  subject  of  offences  against  the  Fishery  Laws,  and  the  prosecutions  for  socn 
offences. 

a '■  A similar  difference  of  opinion  appears  to  exist  as  to  the  oonsequenceB  lesolling  from 
and  also  to  navigation. 

r^ut”yr.?on™  Evidence  and'  Dooameiits  contained 

in  the  Appendix.  , 

“ Your  Committee  have  bestowed  much  attention  upon  the 
relates  to  the  working  of  Uie  If  Ireland,  it  is  advisable 

-isod,  ammided,  and  consolidated. 

Irs’^MTlbe'd'sc  5 Vi“'’cTrss.TY^^^^  ’ & » '■  *'’= 

0 & 9 Viet.  c.  loa  ; the  9 Sc  10  Vict.  c.  114,  and  the  11  & 12  Vlct.  c.  92, 

..  Serious  difficulties  have  arisen  in  the  working  of  the  existing  law,  in 
vagueness  and  the  inconsistency  of  some  of  the  pimcipal  E Yr’tif 
thc>  importance  of  some  of  the  difficulties  so  created,  is  such  as  to  call  for  immediate  legis 
lation  in  the  shape  of  a declaratory  Act. 

by  w»y  of  illustration.  Other  instances  will  occur  hereafter. 

„ , V.  ,■  e 5 Sr  fi  Vi/’t  r 106  ‘ all  enactmcTits  whatsoever  then  in 

:r  r\rsr,7'ev"seTsf^  »<■ 

repealed  enactments.  . z *i  * 

15.  .‘To  add  to  the  difficulty,  it  is  g^  » 

compensation  shall  be  given  for  making  by  law,  previous  to  the  pa.ssmg  of 

weirs,  dams,  or  dykes,  in  which  nonsuch  altera  c,flf,vtefi^  But  this  is  the  extent  of  the 

the  Act,  be  enforced  to  be  made  under  oi  i - , . ‘ j labilities,  in  respect  of  such 

proviso.  The  section  is  silent  as  to  common-  • g whatever  of  the  exclusive  right  of 

a»oh  erections  can  hisnp. 

“It  is  not  for  Your  Committee  Eaxard  any  opi^^^^^^^^^ 

Legislature  with  respect  to  these  matte  s.  ■ a should  be  withheld  in  cases  of  that 
•whether  it  were  simply  . that  the  new  decision  of  the  legality  of  such  erections, 

kind,  and  that  the  parties  litigant  that  the  erections  in  Question  should  be 

be  remitted  to  the  common  law,  or  whether  it  were  um  i . lA 
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in  gome  caseg  sustainatle,  eren  altbougli  the  right  of  several  Fishery  was  extinguished  ; or 
whether  it  were  that  all  subsisting  claims  of  several  Fishery  should  in  such  cases  be  made 
legal  for  every  purpose ; still  it  appears  to  Your  Committee  that  the  interests  involved  are 
too  important  to  be  suffered  any  longer  to  depend  upon  the  ambiguous  and  inconsistent 
language  of  a modern  Act  of  Parliament,  or  on  the  doubtful  chance  of  litigation  to  which 
they  are  exposed  by  it,  and  which  the  necessity  of  interpretation  would  seem  to  invite. 

“Another  difficulty  may  be  noticed.  The  repealing  section  is  confined  to  enactments  ami 
the  offences  and  penalties  created  by  such.  There  is  no  provision  against  the  operation  of 
the  common  law;  and  consequently  according  to  recent  decisions  of  the  Irish  Judges,  the 
common  law  still  be  enforced  for  the  prevention  of  what  it  appears  to  have  been  the 
intention  of  the  Legislature  to  sanction.  Moreover,  even  the  repealed  enactments  are  main- 
tained in  force  so  far  as  respects  the  navigation  of  Irish  rivers  and  estuaries ; the  repeal 
being  expressly  confined  to  the  case  of  fisheries.  Consequently  the  former  statutory  penal- 
ties and  methods  of  abatement  may  be  resorted  to  for  the  suppression  of  fishing  weire  if 
there  be  colourable  reason  for  supposing  them  injurious  to  navigation;  and  for  this  purpose 
it  is  enough  to  show  that  the  smallest  coble  in  a navigable  river  may  be  obstructed  by  such 
erections.  Indeed  the  31st  section,  after  expressly  enjoining  that  none  of  the  fixed  engines 
there  mentioned,  ' or  any  contrivance  for  placing  or  erecting  a net,’  shall  be  so  placed  as 
to  prejudice  navigation,  proceeds  to  reserve  to  tue  Admiralty  and  every  other  jurisdiction, 
all  subsisting  powers  in  relation  to  such  engines  and  contrivances  as  before  the  Act.  In 
the  face  of  provisions  so  contradictoiy,  it  is  difficult  to  say  to  what  extent  the  ancient  law 
has  been  altered  by  the  modern  Statutes,  or  whether  the  intention  of  the  Legislature  has  not 
been  in  that  respect  entirely  defeated.  The  proviso  contained  in  section  114,  ‘ that  nothing 
herein  contained  shall  be  construed  to  lessen  or  abridge  any  public  tight  of  fishery  by  lawful 
means  and  in  lawful  seasons,  heretofore  enjoyed  and  exercised  within  the  limits  of  any 
several  fisheries,’  certainly  does  not  tend  to  explain  the  contradictions  or  to  elucidate  the 
intention  of  the  Act. 

“ 19.  Other  instances  of  a similar  character  will  be  found  in  the  Evidence.  Your  Com- 
mittee particularly  direct  the  attention  of  The  House  to  the  Evidence  on  this  head  afforded 
by  Sir  James  Dombrain,  late  Inspector  of  the  Coast  Guard,  and  of  Mr.  Ffennell,  Commis- 
sioner of  Irish  Fisheries,  as  well  as  to  the  correspondence  with  the  Irish  law  officers,  and 
the  reports  of  cases  decided  under  the  existing  Fishery  Laws. 

“ It  will  be  seen  that  the  doubts  and  difficulties  to  which  the  vague  and  sometimes  contra- 
dictory language  of  the  enactments  in  question  have  given  rise  in  the  minds  of  the  officers 
whose  duty  it  is  to  carry  their  provisions  into  effect  have  been  such,  that  even  in  cases  where 
those  officers  liave  been  anxious  to  exercise,  to  the  extent  required  of  them,  the  powers 
which  they  are  supposed  to  possess,  they  have  found  tliemselves  compelled,  or  at  least  fully 
authorized,  by  their  strong  sense  of  the  obstacles  opposed  by  the  law  itself  to  their  per- 
formance of  the  duty  thus  imposed  on  them,  to  decline  it. 

“ Your  Committee  have  also  to  regret  that  the  administration  of  the  law  is  in  many  cases 
very  greatly  embarrassed  by  defects  of  another  character. 

“ In  some  instances  where  there  appears  to  have  been  neither  any  difficulty  in  the  law 
itself  nor  any  disinclination  on  the  part  of  the  officers  to  enforce  the  law,  the  want  of  proper 
funds  and  effective  machinery,  has  nevertheless  constituted  an  impediment  sufficient  of  itself 
to  defeat  the  intentions  of  the  Legislature,  by  disabling  the  Executive  from  giving  them  their 
due  and  practical  effect. 

“ It  also  appears  that  the  penalties  for  offences  against  the  Statutes  are  not  sufficient  to 
repress  the  mischiefs  a^inst  which  they  were  drected.  It  has  been  established  by  the  most 
satisfactory  evidence,  that  the  maximum  penalty  is  rarely  imposed,  and  that  even  if  it  were 
the  offender  would  still  be  very  frequently  the  gainer.  There  is  but  one  penalty  for  each 
offence,  and  the  profits  are  generally  large  enough  to  outweigh  the  risk,  and  even  the  cer- 
tainly of  conviction.  This  may  be  illustrated  by  one  example;  that  of  offences  against  the 
weekly  close  time.  During  36  hours  of  every  week  the  hatches  of  all  weirs  are  required  by 
the  Statute  to  be  kept  open,  under  the  penalty  of  forfeiting  uot  less  than  5 1.  nor  more  than 
50 1.  for  every  such  offence.  The  Statute,  however,  makes  no  distinction  between  offences  of 
this  kind  in  respect  of  pecuniary  advantage.  The  weekly  close  season  may  be  more  or  less 
profitable  to  the  offender  accoiding  to  the  various  conditions  of  weather,  of  tide,  of  situation 
or  of  the  engines  employed;  still  his  liability  remains  the  same,  and  it  appears  that  the 
amount  is  not  sufficient  to  deter  him  from  the  illegal  practices  in  question,  where  there  is  any 
prospect  of  his  being  able  to  prosecute  them  upon  a large  scale.  This  difficulty  might  be 
remedied,  if,  in  addition  to  the  penalty  on  the  offence  itself,  a further  sum  per  fish  should  be 
imposed.  This  has  been  done  in  the  case  of  the  Scottish  fisheries,  and  it  appears  to  have 
been  attended  with  the  best  results. 

“ It  will  be  observed,  that  in  the  case  of  offences  gainst  the  weekly  close  season  there  is 
specified  a minimum  of  penalty.  But,  in  general,  the  scale  of  penalties  contained-  in  the 
statutes  is  deficient  in  that  particular,  although  the  maximum  is  always  rigidly  defined 
There  is  a general  concurrence  of  opinion  among  the  witnesses,  that  it  is  Iiighly  expedient, 
for  the  due  execution  of  the  law,  that  this  deficiency  should  be  supplied. 

**  Your  Cornmittee  agreeing  in  that  opinion  recommend  that  in  every  case  where  a maxi- 
mum penalty  is  imposed,  a minimum  penalty  should  be  imposed  likewise,  and  that  as  fiir 

as 
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as  possible  the  amount  of  either  should  be  proportioned  to  the  circumstances  of  the  parti- 
cular oiFence. 

“ In  addition  to  the  general  observations  which  have  been  made  on  the  subject  of  fixed 
engines,  used  for  the  capture  or  destruction  of  fish,  Your  Committee  have  to  call  atteotion  to 
some  particular  cases  of  difficulty  and  importance. 

“ It  is  provided  by  the  23d  and  24th  sections  of  the  5 & 6 Viet.  c.  106,  that  ‘nothing 
therein  contained  shall  be  construed  to  render  illegal’  any  stake-weirs  and  contrivances  for 
placing  nete  ‘ which  had  been  established  ’ for  periods  of  10  and  20  years,  in  certain  cases, 
oefore  the  passing  of  the  Act. 

“ It  will  be  observed,  that  the  effect  of  the  reservation  is  neither  to  legalize  the  erection, 
nor  to  make  it  filial,  but  simply  to  leave  tbe  title  as  it  was  before  the  passing  of  the  Act. 

“ A great  difficulty,  however,  appears  to  have  occurred  in  the  construction  of  the  reserra- 
tion,  from  the  use  of  the  word  ‘ established.’  It  is  strongly  contended  by  some  parties  that 
the  sense  is  ‘ established  at  law,’  and  this  construction  is  as  strongly  contended  against  by 
others  who  interpret  the  word  to  mean,  ‘ set  up  ’ or  ‘ maintained  ; ’ and  who  therefore  refer 
it  to  a simple  matter  of  fact. 

“ Assumintf  the  latter  construction  to  be  correct,  some  have  contended  that  at  all  events  a 
continuous  and  peaceful  establishment  during  the  period,  is  necessary  to  give  the  benefit  of 
the  reservation.  Others  again  allege  that,  so  that  the  period  can  be  made  up,  it  matters  not 
how  many  years  may  have  intervened  during  which  the  erection  in  question  may  have  been 
abated. 

“ These  differences  of  construction  are  by  no  means  confined  to  the  parties  interested  in 
supporting  them.  It  appears  that  they  have  formed  the  occasion  of  conflicting  decisions  in 
courts  of  justice,  and  of  divisions  of  opinion  amongst  members  of  the  same  court.  Full 
information  on  this  subject  is  to  be  found  in  the  EviBence. 

“ Without  expressing  any  further  opinion  on  this  subject.  Your  Committee  have  here 
again  occasion  to  remark,  that  the  ambiguity  of  the  language  of  the  provisions  contained 
in  that  Act,  by  which  the  use  of  such  engines  is  in  certain  cases  cermitted  in  the  tideways 
of  rivers  and  estuaries,  especially  when  taken  in  connexion  with  the_  express  reservation^  of 
public  rights,  made  by  the  same  enactment,  has  occasioned  much  litigation  among  parties, 
and  uncertainty  in  the  administration  of  the  law. 

“ The  27th  section  of  the  same  Statute  forbids  the  stretching  of  nets,  whether  draft  or 
fixed,  entirely  across  the  mouth  or  any  part  of  a river.  This  prohibition,  however,  has  been 
successfully  evaded,  by  the  nets  being  stretched  r^arly  across,  and  a few  inches  or  feet  being 
left  on  either  shore. 

“ Your  Committee  consider,  therefore,  that  it  is  expedient  that  power  should  he  vested  in 
the  Commissioners  of  Fisheries,  to  regulate  the  lengtn  of  nets  to  be  used  in  all  rivers,  accord- 
ing to  the  breadth  of  such  rivers  respectively. 

“ With  respect  to  solid  weirs.  Your  Committee  have  one  or  two  additional  observations 
to  offer. 

“ It  appears  that  for  years  past  there  have  existed  weirs  of  this  description,  on  many  of 
rivers  of  Ireland,  used  for  the  purpose  of  taking  fish ; and  that  the  effect  of  such  weirs  has 
been  on  the  whole  most  injurious  to  the  fisheries  and  the  inland  navigation. 

“ It  has  been  noticed  that  a free  gap  or  Queen’s  share  for  the  passage  of  fish  was  required 
by  some  of  the  repealed  statutes  to  be  opened  in  some  of  these  weirs ; but  there  is  reason  t<j 
believe  that  this  provision  has  been  far  from  receiving  very  general  enforcement.  Some  of 
those  Statutes  expressly  excepted  certain  weirs  from  even  that  restriction ; so  that  the  owners 
appeared  to  be  empowered  by  Parliament  to  maintain  even  in  navigable  rivers  a solid  weir 
from  shore  to  shore,  opposing  an  effectual  obstruction  to  the  passage  alike  of  fish  and  of 
boats. 

“ Very  much  of  the  decline  of  the  fisheries,  and  the  decrease  of  the  fish,  appeare  to  have 
been  caused  by  this  improvident  system  of  capture. 

“ On  the  question  how  far  such  erections  are  legal,  notwithstanding  the  Statutes  in  ques- 
tion, Your  Committee  do  not  conceive  themselves  at  liberty  to  offer  any  opinion.  But  they 
consider  that  the  sooner  that  question  is  determined  tlie  better,  whether  for  the  parties  them- 
selves or  for  the  public. 

“ In  this  point  of  view  also.it  would  appear  that  whatever  may  be  the  legal  rights  of  the 
owners  of  such  weirs,  public  policy  demands  that  they  shall  not  be  permitted  to  injure  the 
inland  fisheries  and  navigation  of  Ireland  any  longer  ; and  that  the  question  of  the  title  to 
maintain  the  obstruction  is  material  only  in  this  respect,  that  it  involves  the  question,  of  title 
to  compensation  for  reducing  it. 

“ Your  Committee  beg  to  repeat,  that  iii  their  opinion  the  Fishery  Acts  now  in  force  with 
respect  to  fishing  weirs  used  in  the  upper  or, fresh-water  portions  ot  rivers  are  vggue,  incon- 
sistent, and  unsatisfactory,  the  unqualified  repeal  of  all  forajer  statutes  having  left  it  at  least 
doubtful  whether  the  owners  of  any  such  can  derive  any  benefit  from  a provision  subse- 
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quently  made  for  compensation  to  be  granted  for  the  making  of  Queen’s  shares  or  gaps,  in 
cases  where  such  gaps  or  shares  could  not  have  been  made  before  the  passing  of  the  5^6 
Viet,  c.  106,  the  earliest  of  those  enactments. 

“ In  case  any  fishing  or  other  weirs  now  standing  across  any  navigable  river,  whether  in 
its  tidal  or  fresh-water  portion,  and  not  having  any  sufficient  gap  or  share  for  the  passage 
of  fish,  or  the  purposes  of  navigation,  should  hereafter  be  adjudged  to  be  legal,  it  is  the 
opinion  of  Your  Committee  that  the  owner  of  such  weir  should  be  compelled  to  receive 
but  of  the  public  funds  a just  and  fair  compensation  for  his  right  in  that  particular,  which 
being  done,  the  Commissioners  charged  with  the  administration  of  Irish  Fisheries  should 
forthwith  proceed  to  make  ail  necessary  or  requisite  alterations  in  such  weir,  so  as  to  secure 
the  tree  passage  of  fish  and  the  navigation  of  such  river. 

“ The  case  of  mill  weirs  appears  to  be  peculiar.  They  do  not  obstruct  navigation.  They 
are  capable  of  being  so  constructed  as  not  to  injure  the  passage  of  fish.  They  afford  em- 
ployment to  capital  and  to  labour. 

“ It  is,  therefore,  the  opinion  of  this  Committee  that  every  facility  should  be  given  to  the 
public,  in  the  construction  of  ladders  and  other  means  of  passage  for  the  fish  over  mill 
weirs,  provided  such  erections  do  not  interfere  with  the  milling  power,  and  the  present 
legahrights  of  millowners. 

“ In  concluding  this  enumeration  of  tire  particulars,  in  which  the  existing  Fishery  Acts 
may  be  amended,  without  any  change  either  in  their  principle  or  in  the  machinery  employed 
for  their  administration.  Your  Committee  have  to  ofier  only  one  remark  on  another  subject, 
the  Oyster  Fisheries  of  Ireland. 

“It  is  their  opinion  that  the  powers  conferred  upon  the  Commissioners  by  the  existing 
Fishery  Acts  for  the  regulation  and  protection  of  the  Oyster  Fisheries  are  too  much  re- 
stricted, and  that  a larger  discretion  m that  respect  ought  to  be  reposed  in  those  officers, 
and  that  great  benefit  would  accrue  to  the  country  from  the  extension  of  artificial  oyster 
layings, 

“On  this  subject  Your  Committee  have  to  refer  to  the  opinions  of  the  Commissioners 
themselves,  as  given  in  the  Evidence. 

, “The  state  of  the  law  relating  to  the  abatement  of  obstructions  or  nuisances  to  the 
public  right  of  navigation  or  fishery,  demands  revision  and  amendment,  for  the  pur- 
pose of  substituting  a cheap  and  summary  process  of  abatement  in  the  place  of  the  present 
methods. 

■ “ It  appears  that,  owing  to  the  various  causes  which  have  been  touched  upon  in  this 

Report,  the  existing  statutory  methods  of  abatement  are  almost  impracticable.  Those  pro- 
vided by  the  repealed  statutes  are  of  course  out  of  the  question.  The  form  of  indictment  at 
common  law  has  been  resorted  to  in  some  instances;  but  the  cost,  prolixity,  and  uncertainty 
of  the  procedure  appear  to  have  created  a general  disinclination  to  adopt  it.  Moreover,  it 
has  been  found  by  experience  that  convictions,  whether  obtained  at:  the  assizes  or  at  sessions, 
are  far  from  determining  the  question ; that  it  is  the  practice  to  put  forward  a nominal 
defendant  in  such  cases ; and  that  after  the  obstruction  has  been  abated,  it  is  immediately 
restored  by  another  colluding  party,  but  nominally  claiming  in  another  interest,  against 
whom  in  his'  turn  it  becomes  necessary  for  the  prosecutor  to  institute  fresh  proceedings,  with 
'anything  but  the  certainty  of  a better  success  than  he  had  obtained  in  the  fimt. 

“Your  Committee  recommend  that,  whether  their  other  suggestions  are  adopted  or  not  by 
the  Legislature,  the  common  law  process  of  indictment  should  be  simplified  and  abridged, 
that  it  should  be  no  longer  requisite  to  set  out  in  the  indictment  with  minute  particularity 
the  metes  and  bounds,  and  the  other  details  of  local  description,  and  that  trifling  variances 
should  be  declared  capable  of  amendment.  They  also  recommend  that  every  judgment  of 
conviction  obiained,  whether  at  the  assizes  or  at  quarter  sessions,  should  be  thus  far  final 
against  ail  parties,  that  it  should  be  a sufficient  warrant  to  the  police  to  abate  every  newob- 
Btmetion  lo  be  at  any  time  afterwards  erected  within  the  same  limits. 

“The  expense  of  procedure  would  naturally  be  considerably  diminished  by  such  amend- 
ments of  the  existing  law.  But  3'our  Committee  further  consider  that  the  Court  before 
which  the  conviction  is  obtained  should  have  power  to  award  costs,  and  that  some  pro- 
vision siiould  also  be  made  for  giving  a summary  power  to  magistrates  for  awarding  and 
•levying  the  costs  of  abating  all  future  obstructions  within  those  limits. 

“ Whether  those  amendments  shall  or  shall  not  be  adopted,  it  appears  to  Your  Committee 
that  the  peculiar  circumstances  of  the  present  case,  involving  the  conflict  of  so  many  private 
claims  with  public  rights,  justify  them  in  recommending  the  adoption  of  a method  tor  the 
adjudication  of  complaints  touching  such  obstructions,  which,  although  temporary  only,  will 
yet  give  a still  cheaper  and  more  summary  remedy,  and  to  which  the  public  may,  at  its 
option,  and  in  preference  to  the  ordinary  methods,  have  recourse. 

With  respect  to  hona  fide  claims  of  right  in  regard  of  such  obstructions,  it  appears  to 
be  expedient  to  adjudicate  upon,  and  settle  for  ever,  all  claims  to  place  or  to  retain  any  such 
- impediments  to  the  free  run  of  fish  or  navigation  in  any  river. 

“ In 
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“ In  that  view,  and  for  the  purposes  of  the  special  and  temporary  remedy  ah-eady  men- 
linned  Your  Committee  are  of  opinion  that  the  existence  or  non-eystence  ot  such  rights 
mkht'be  tonveniCDlIy  tried  by  a .empotaty  Comnnsston,  armed  w.th  powers  analogoea  to 
Ssa  of  the  Commission  of  Sewers  m England,  which,  although  not  invested  wnh  any 
miwerot  trying  questions  of  title  between  parties,  might  determine  the  eai.tence  or  noi,.. 
eaismooe,  and  the  legality  or  illegalily  of  the  right  olaimed  as  against  t^he  pnbho,  and  this 
wi  hout  in  any  way  deiermitiing  to  whom  such  right  belonged,  in  moeh  the  same  manner 
" the  Tithe  fcommission  in  England  tries  a question  of  modus  withoo  deteimmmg,  or 
having  power  to  determine,  to  whom  the  modoB  or  the  tithes  in  kind  shall  be  paid  ; ot  a. 
the  Iifclosnre  Commission  tries  the  question  whether  a tight  of  common  does  or  does  not 
exist,  without  determining  or  having  power  to  determine,  what  individuals  shall  have  the 
title  to  the  allolment  to  be  set  out  in  lieu  of  that  right. 

“ The  teiiroorarv  Commission  having  heard  and  decided  oil  such  claims,  and  all  appeals 
from  thoi,  deeisiois  (by  feigned  issue  to  the  Court  at  Nisi  Pnus  in  cases  above  the  annual 
vXe  of  20  i.)  having  been  heard,  a map  of  each  river,  with  all  the  legal  rights  marked 
noon  the  map,  may  be  prepared  and  deposiled,  and  objections  lo  It  beard  and  decided  by 
the  Cemmissfraers,  nmf  ihen  sealed  with  the  seal  of  the  Commissioners  and  be  for  ever 
afterwaids  conclusive  evidence  as  to  llie  Jegaiily  or  illegality  ot  any  obstruction  lo  the 
navigation,  or  the  free  run  of  fish  in  that  river. 

It  is  obvious  that  Ibis  being  once  nceomplisbed,  the  question  as  to  maintaining  o.  abat- 
ing any  such  obstruciion  in  any  rivet  or  estuary  would  be  simply  one  to  be  dealt  with  by 
the  Executive  as  a matter  of  river  police. 

“ VoMv  Committee  having  directed  their  attention  to  the  Act  of  last  Session,  the 
11  J°2  Viet  c.  02,  are  of  opinion  that  it  appears  expedient,  for  the  present  at  leasl,  that 
!he  assessment  of  certain  engines  used  in  the  capture  of  fish  for  the  purpose  ot  raising 
funds  to  defray  the  expenses  of  the  conservancy  and  police  of  the  lisheriea  sllouhl  be  eon- 
hnned  bul  that  the  scale  of  duties  imposed  ought  to  nndergo  an  immediate  reymion,  m 
order  that  the  burden  of  the  assessment  may  be  made  to  fall  as  much  as  posyble  upon 
those  classes  which  derive  the  chief  benefit  arising  from  such  expendilure,  and  that  the 
ve?rpoor  may  be,  as  far  as  possible  relieved,  and  that  rates  leviable  upon  engines  less 
efficient  for  tbe  taking  of  fish  may  be  reduced. 

■.The  administration  of  ibe  Irish  Fisheries  has  for  a very  long  lime  been  left  in  the 
hand,  of  the  Board  of  Works,  and,  althoogli  by  die  Act  of  last  besslou,  two  members  of 
that  Board  are  specially  constituted  Inspecting  Commissioners  of  Fisheries,  it  is  only  as 
such  luembera,  the  Board  coniinuing  to  retain  its  former  contiol  and  management. 

■■  Considering  the  number  and  extent  of  duties  devolved  upon  the^  Board  in  so  many 
Ollier  departments  of  public  business,  Your  Committee  is  of  opinion  that  under  the 
peculiar  circumstances  of  the  Salmon  Fisheries  of  Ireland,  and  regard  being  had  to  ll  e 
Lny  oonflieling  rights  and  claims  arising  out  of  the  same,  it  Is  absolutely  necessary  to 
iheir  due  adminiltratlon,  that  it  be  confided  to  a separate  department  of  the  Executive 
Government  (not  connected  with  the  Board  of  Works),  and  that  adequate  means  ought  to 
be  immediately  provided  for  such  administration. 

“ Your  Committee  are  also  of  opinion,  the  number  of  officers  at  present  charged  with 
that  adniinistralion  is  far  too  small,  and  ought  to  be  increased.  It  comprises  not  only  the 
inland,  but  also  the  deep  sea  and  the  coast  fisheries  of  Ireland,  and  yet  it  is  at  present 
discharged  by  the  two  Inapecling  Commissioners  and  a clerk.  The  whole  snm  “penried 
by  the  llaie  since  1842  in  that  department  lias  not,  on  an  average,  exceeded  1,2»0 
year  for  salaries,  travelling  expenses,  advertisements,  and  the  whole  cost  of  the  esiablish- 

"*“On  this  head  of  inquiry  the  siiggeslions  of  Messrs.  Barry  and  Ffennell  contained  in 
their  Report  on  the  Government  of  the  Fisheries  as  also  .S’'“±L*'S 

before  '^ur  Committee,  will  be  found  eminently  deserving  of  the  attention  of  The  House.  ^ 

■■  In  concluding  their  labours  Your  Cotniniltee  desire  to  record,  once  for  ?H. 
conviction,  that  tL  wholesale  and  wasteful  destruction  of  the  breeding 
malerinlly  injured  the  inland  fisheries,  and  has  excited,  and  kept  rf  snoh 

tent,  and  demands  the  immediate  attention  of  Parliament  m order  to  the  adoption  ol  such 
alierations  in  tbe  existing  law  as  may  be  found  expedient. 

Question,  “That  the  proposed  Report  be  read  a second  time,  paragragh  by  paragraph, 
put,  and  agreed  to.  , • 4 • . 

On  paragraph  8,  Amendment  proposed,  “ After  the  word  ‘advanta^inhhe^t^ 
the  words  ‘ The  Committee  particularly  refer  to  the  Appendix 

Irish  Fishery  Commissioners,  page  111  j the  testimony  of  Mr.  Jo  n divided : 

J«nes.)  Question  put,  “ That  those  words  be  there  inserted.  1 he  Committee  amaea 

Noes,  4. 

Mr.  Scully. 

Lord  Naas. 


Aye,  1. 
Captain  Jones. 


Sir  Percy  Nugent. 
Mr.  Bellew. 


636. 
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So  it  passed  iathe  negative.  Paragraph  read,  and  agreed  to. 
Paragraph  12  read,  amended,  and  agreed  to. 


Paragraph  14 : Amendment  proposed,  « To  leave  out  all  the  words  from  the  word  ‘ what- 
« paragr^h.”— (Captain  Jmes.)  Question  put, 
mat  tlxose  words  stand  part  of  the  paragraph.”  The  Committee  divided : 


Ayes,  3. 

Mr.  Scully. 

Lord  Naas. 

Sir  Percy  Nugent. 


No,  1. 

Captain  Jones. 


Resolved  in  the  afGrmative.  Par^raph  14  agreed  to. 

On  paragraph  15,  Amendment  proposed.  “To  leave  out  all  the  words  from  the  word 
proviso  m clause  6.” — (Captain  Jones.)  Question,  “ That  the  words  proposed  to  be  omitted 
stand  part  of  the  paragraph.”  The  Committee  divided: 


Ayes,  3.  No,  1. 

Mr.  Scully.  Captain  Jones. 

Lord  Naas. 

Sir  Percy  Nugent. 

So  it  was  resolved  in  the  affirmative.  15th  paragraph  agreed  to. 

Paragraph  16  amended,  and  agreed  to. 

On  the  19th  paragraph.  Motion  made,  “That  the  words,  ‘ Vide  Appendix,  No.  13,'  be 
noted  in  the  raargio.” — (Captain  Jones)  Amendment  proposed,  “To  leave  out  from  the 
Brat  word  ‘That,’  in  order  to  insert  the  words,  ‘in  the  present  advanced  period  of  the 
Session  it  is  inexpedient  to  delay  the  Report  for  marginal  references.”-^Mr.  Scallv.) 
Question  put,  “ That  the  words  proposed  to  be  left  out  stand  part  of  the  question.”  The 
Committee  divided : 


Aye,  1. 

Captain  Jones. 


Question,  as  amended,  put. 


Noes,  3. 

Mr.  Scully. 

Lord  Naas. 

Sir  Percy  Nugent. 

The  Committee  divided ; 


Ayes,  3. 

Mr.  Scully. 

Lord  Naas. 

Sir  Percy  Nugent. 


No,  1. 

Captain  J ones. 


Besofocrf,  “That  in  the  present  advanced  period  of  the  Session  it  is  inexpedient  to  delay 
the  Report  for  marginal  references.” 

Motion  made,  “Tliat  the  words,  ‘ Fide  Appendix,  No.  13,’  be  noted  in  the  margin.” 

(Captain  Jones.)  But  the  Chairman  having  decided  that  such  question  had  already  been 
negatived,  and  was  in  direct  contradiction  to  the  last  Resolution,  declined  to  put  the  question 
thereupon.  ^ * 

The  Committee  proceeded  with  the  Report,  and  agreed  to  the  several  para°Taphs,  with 
amendments.  ° 


Ordered  to  Report 


MINUTES 
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Lunce,  26*  die  Februarii,  1849. 


MEMBEUS  PRESENT. 


Captain  Arclicta]]. 

Sir  Henrv  Winsioa  Barron. 
Mr.  Bellew. 

Mr.  Bourke. 

Mr.  Fagan. 

Mr.  O’Fiaherty. 

Mr.  Richard  Fox. 


Captain  Jones. 

The  O’Qorman  Mahon. 
Mr.  Monsell. 

Sir  Percy  Nugent. 

Mr.  Scully. 

Mr.  StafTord. 


THOMAS  CHISHOLM  ANSTEY,  Esq.,  in  the  Cha.tr. 


Patrick  McMahon,  Esq.,  called  in;  and  Examined. 

1 . Chairman^  YOU  are  a Member  of  the  English  Bar,  and  of  the  Oxford  P.  JUciifc/ton,  Esq. 
circuit  ^—“Yes 

2.  Are  you  connected  with  the  county  of  Limerick? — Yes;  I lived  there  Fet>rua''y  >849. 
many  years. 

3.  Your  family  is  resident  there  ? — Yes. 

4.  You  have  for  many  years  past  paid  great  attention  to  the  laws  regulating 
fisheries  in  Ireland? — Yes,  considerable,  attention  in  consequence  of  living 
near  the  Shannon, 

5.  You  are  also  acqumnted  with  the  localities  on  the  River  Shannon,  where 
weirs  and  other  fixed  engines  for  taking  fish  have  been  set  up  ? — Yes,  with  a 
great  many  of  them,  for  10  or  15  miles  of  the  shore,  from  Tarbert  to  about 
Askeaton.  1 know  that  well;  generally  I know  the  river. 

6.  Yon  know  those  localities,  and  have  a general  knowledge  besides  of  the 
river  ? — Yes. 

7.  I believe  you  are  the  author  of  several  treatises  or  essays  on  this  subject, 
which  have  appeared  in  different  periodicals  ? — No.  I wrote  only  two  essays 
upon  this  subject.  I wrote  one  in  1841  on  that  particular  subject,  and  another 
in  the  course  of  last  year. 

8.  Then,  if  I understand  rightly,  you  had  turned  your  attention  to  the  state 
of  the  law  as  it  was  before  the  passing  of  the  Act  of  1842,  the  first  Act  on  the 
subject  ? — Yes. 

9.  And,  you  have  since  continued  to  direct  your  attention  to  the  same  sub- 
ject in  connexion  with  the  modern  Acts  of  Parliament  ? — Yes. 

10.  Will  you  have  the  goodness  to  distinguish  between  those  two  periods  in 
the  answers  which  you  may  make  to  the  questions  that  are  put  to  you  as  to  the 
law  touching  fisheries  in  Ireland?— I will. 

1 1 . It  may  be  more  convenient  to  begin  with  the  general  law  on  the  subject, 
before  we  come  to  the  facts.  Is  there  any  difference  that  you  know  of  between 
the  English  law  and  the  Irish  law;  I speak  of  the  law  before  1842.  Was  there 
any  difference  before  1842  between  the  English  law  and  the  Irish  law  of 
fisheries  that  you  know  of? — No  difference  as  to  the  law  generally. 

12.  As  to  principles  ? — As  to  principles. 

13.  You  are  aware  that  in  this  country  no  right  of  fishing  can  be  acquired 
by  an  individual  upon  the  sea  coast,  or  in  a navigable  river,  unless  by  prescrip- 
tion as  ancient  as  the  reign  of  Henry  the  Second  ? — Yes,  that  is  the  law. 
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14.  Or  by  Act  of  Parliament  vesting  sucb  right  in  such  individual  ? — Yes, 
that  is  the  law. 

15.  Did  that  law  exist  in  Ireland  down  to  the  year  1842  ? — Yes,  it  did. 

16.  Supposing  a royal  grant  of  a right  of  fishing  upon  a navigable  river  or 
on  the  sea  to  an  individual,  not  sanctioned  by  Act  of  Parliament,  and  not  con- 
firmed by  prescription  as  ancient  as  the  reign  of  Henry  tlie  Second,  what 
validity  would  that  grant  have  ? — I apprehend  that  it  would  be  entirely  invalid 
and  void. 

1 7 . By  the  law  of  both  countries  ? — By  the  law  of  both  countries. 

18.  Mr.  R.  Fox."]  A grant  from  the  Crown? — A grant  from  the  Crown 
within  time  of  legal  memory  would  be  invalid  in  a navigable  river,  where  the 
tide  flows  and  re-flows ; a grant  at  any  period  since  1189,  the  first  of  Richard 
the  First,  would  be  invalid  to  all  intents  and  purposes,  I apprehend. 

19.  In  -a  tidal  river  ? — In  a tidal  river,  where  the  tide  flows  and  re-flows. 

20.  Sir  P.  NugentJ]  How  do  you  distinguish  a grant  from  an  Act  of  Par- 
liament ?-- Of  course  Parliament  can  do  what  it  Hies,  and  if  Parliament  makes 
a grant,  of  course  there  is  no  question  about  it ; if  anything  is  granted  by 
Statute  there  can  be  no  question  upon  it. 

21.  Chairman.^  At  what  period  do  you  find  that  grants  from  the  Crown  of 
fisheries  in  Ireland,  I will  not  say  began,  but  became  frequent  ? — They  became 
frequent  in  the  reigns  of  EHzabeth  and  James  the  First,  just  about  the  time 
that  grants  of  monopolies  in  this  country  generally  became  frequent. 

22.  At  the  same  period,  as  a matter  of  history,  I believe  you  are  aw^e  that 
the  Crown  in  Ireland  claimed  the  monopoly  of  the  copper  coinage,  that  is,  coin- 
age not  in  precious  metals  in  Ireland  ? — Yes,  I believe  it  did. 

23.  And  you  are  aware  that  that  claim  was  never  allowed  in  England,  but 
was  not  disputed  in  Ireland  till  the  period  of  the  “ Drapiers’  Letters,”  by  Dean 
Swift? — Exactly  so. 

24.  The  monopolies  of  which  you  speak,  which  were  granted  in  England, 
were  disputed  in  all  cases,  and  1 believe  immediately  disputed  ? — Yes  ; they 
were  immediately  disputed,  or  very  soon  afterwards  ; they  were  partially-  the 
cause  of  the  great  Rebellion. 

25.  And  their  illegaUty  was  established  ? — Yes  ; their  illegality  was  settled 
beyond  all  question. 

26.  But  in  Ireland  the  legality  of  these  monopoHes  (I  am  speaking  of 
monopolies  in  general),  was  not  immediately  disputed  ? — No,  it  was^not. 

27.  Nor  in  all  eases? — No. 

28.  And  that  furnishes,  does  it  not,  some  reason  why  the  patents  of  grant 
from  the  Crown,  by  which  fisheries  are  now  held  in  Ireland,  have  not  been  in 
many  cases  contested  at  law,  even  to  the  present  day  ?— Yes,  that  is  one  of  the 
principal  causes ; the  other  circumstances  of  the  country  of  course  tend  to 
explain  that  matter  also. 

29.  The  peculiar  circumstances  ?— -Yes ; and  the  fact  that  many  of  the 
grantees  did  not  exercise  their  rights  with  the  same  strictness  that  they  have 
done  in  modern  times,  so  that  pubHc  attention  has  not  been  called  so  much  to 
the  matter. 

30.  About  what  period  do  you  find  that  they  began  to  exercise  these  sup- 
posed rights  with  rigour  ? — I should  say  that  what  I know  upon  this  matter 
is  rather  derived  from  the  Reports  of  the  Committee  of  1836,  I think ; that 
is  the  last  official  report  that  I have  seen ; I think  they  seem  to  have  begun 
towards  the  close  of  the  last  century,  or  the  commencement  of  the  present 
centurv,  to  enforce  their  rights  with  the  rigour  which  is  the  cause  of  public 
discontent  now. 

31.  You  are  speaking  of  the  patentees? — ^Yes  ; the  patentees  and  those  who 
generally  monopolize,  under  whatever  pretence. 

32.  You  speak  generally  of  those  who  exercise  rights,  whether  by  patent  or 
on  claim  of  prescription  ? — Or  under  some  other  pretence  of  law  ; any  pretence 
of  right. 

33.  Therefore,  for  all  these  reasons  it  would  not  be  Hkely  that  until  within 
the  last  30  to  100  years  these  claims  or  pretensions  v^ould  be  much  disputed  ? 
— No  ; that  is  much  the  nature  of  that  fact. 

34.  You  have  now  spoken,  I imagine,  of  the  common  law,  but  you  are 
aware  that  various  Acts  of  Parliament  have  been  from  time  to  time  passed  by 

the 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  FISHERIES  (IRELAND). 


3 


the  Irish  Pax'liament  for  the  regulation  of  fisheries  ? — Yes,  a great  many  have  P.  McMahon,  Esq. 
heen  passed  for  the  purpose.  ' ■' ' ~=- 

35.  And  you  are  aware  that  all  those  Acts  were  repealed  by  the  Act  of  5th  a®  February  1843.. 
& 6th  Victoria? — ^Yes,  c.  106  ; they  were  all  repealed  by  that  Act,  I believe. 

36.  There  were  also  some  old  English  Acts  of  Parliament  which  were  ex- 
tended to  Ireland  by  Irish  Acts,  were  there  not,  relating  to  fisheries  ? — Yes, 
there  were  ; all  the  Acts  of  Parliament  prior  to  Poyning’s  law  were  extended 
to  Ireland ; all  the  English  Acts  prior  to  Poyning’s  law  were  extended  by  that 
Act  to  Ireland;  I think  that  was  the  7th  of  Henry  7,  chapter  10. 

37.  So  that  not  only  the  common  law  of  the  two  countries,  but  their  statute 
law  was  the  same  ? — Yes,  precisely ; the  general  statute  law  was  the  same  in 
both  countries. 

38.  Subject  to  such  qualifications  as  were  introduced  by  subsequent  Irish 
Acts  of  Parliament  ? — Exactly. 

39.  Can  you  favour  the  Committee  with  a general  view  of  the  state  of  the 
law  relating  to  Irish  fisheries  at  the  period  when  the  5th  & 6th  Victoria  passed? 

— With  regard  to  what  particular  point ; as  to  rights  of  patentees  ? 

40.  No,  with  regard  to  the  subject  of  our  deliberation,  which  is  the  inland 
fisheries  and  navigation  of  Ireland,  and  the  obstructions  to  the  free  enjoyment 
of  the  same  ? — That  is  a very  large  question,  but  perhaps  if  I were  to  be  led  to 
the  various  points  the  Committee  might  understand  it  better,  or  I might  lead 
the  Committee  better  perhaps  if  I were  led  myself. 

41.  Take  first  of  ^ the  land-locked  fisheries,  and  then  proceed  further 
inland  until  you  reach  the  foesh-water  portion,  it  being  always  understood  that 
we  speak  of  navigable  rivers  and  their  tributaries,  whether  navigable  or  not 
navigable,  applying  as  far  as  you  can  your  answers  to  the  navigation  as  well 
as  to  the  fisheries  ? — The  law  in  that  respect  is  this,  that  in.  aU  the  tidal  and 
navigable  rivers — 

42.  You  are  combining  the  common  law  and  the  statute  law  of  Ireland  ? — 

The  common  law  and  the  statute  law.  As  the  law  formerly  stood,  by  common 
law  and  by  statute  law  there  could  be  no  right  in  any  individual  either  on  the 
ground  of  a grant  from  the  Crow-n  subsequent  to  the  reign  of  Henry  2d,  or  on 
the  ground  of  having  land  adjoining  a navigable  river,  to  set  up  any  claim  to  a 
several  or  exclusive  fishery  in  the  river,  and  any  weirs  or  obstructions  set  up 
in  the  river  under  either  of  those  pretences  would  be  nuisances  and  abateable 
at  common  law,  and  the  several  statutes  then  in  force. 

43.  What  is  the  first  of  those  statutes?— 1 think  the  great  charter  is  the 
first ; there  are  several  of  the  earlier  statutes  appl)dng  to  the  subject. 

44.  Of  course  the  passage  in  Magna  Charta  is  the  well  known  one  about 
^eirs? — Yes,  there  are  several  of  the  earlier  English  statutes. 

45.  Are  you  aware  that  it  has  been  objected  that  Magna  Charta  being  a 
local  Act,  in  that  particular  could  not  extend  to  Ireland,  and  if  so,  what  is  the 
answer  to  that  objection  ? — In  fact  I never  heard  of  that  objection,  or  of  any 
such  theory  as  that  ever  being  announced  by  any  lawyer  until  I heard  on 
Saturday  that  an  opinion  to  that  effect,  or  a doubt  to  that  effect,  was  thrown 
out  by  Sir  Michael  O’Loghlen  in  some  Irish  case,  but  I apprehend  that  there  is. 
no  foundation  whatever  for  it. 

46.  Is  not  the  whole  of  Magna  Charta  local?— The  whole  statute  is  not 
local ; the  statute  provides  that  weirs  should  be  generally  abated  throughout 
all  England,  and  mentions  the  Thames  and  Medway.  The  Thames  and  Med- 
way, in  all  the  authorities  that  i have  seen  on  the  subject,  have  been  taken  to 
iiave  been  used  in  the  statute  more  as  illustrations  of  the  effect  of  the  statute, 
than  as  confining  it  locally. 

47.  Is  not  the  whole  of  Magna  Charta  local  in  one  sense ; if  it  is  local  in 
that  sense,  does  not  it  all  apply  to  England? — In  the  first  instance  it  was  local 
as  applying  to  England  ; but  then  I apprehend  that  Poyning’s  law  extended  it 
to  Ireland. 

48.  I thinV  a statute  in  the  reign  of  Henry  the  Third  extended  it  to  Ireland, 
did  it  not? — Yes;  but  there  were  several  subsequent  English  Acts  which  ex- 
tended the  principles  of  the  great  charter,  with  regard  to  this  particular  matter,, 
to  Ireland. 

49.  Thus  the  effect  of  the  extension  of  that  chapter  of  Magna  Charta  which 
relates  to  fisheries  to  Ireland  would  be  this : The  chapter  says,  that  " all  weirs 
on  the  Thames  and  Medway,  and  throughout  England,  shall  be  abated,  except 
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P.  McMahon, such  rivers  only  as  were  in  defence  in  the  reign  of  Henry,  our  grandfather? — 
— ' Yes. 

26-February  1849.  50.  The  rivers  Thames  and  Medway  being  named,  as  you  say^  for  the  sake 

of  illustration  only,  of  course  cannot  be  extended  to  Ireland,  so  as  to  apply  to 
corresponding  rivers  there ; but  the  clause  which  follows  immediately  after, 
“ and  on  all  the  rivers  throughout  England,”  is  extended  to  Ireland  ? — Yes. 

51.  Ireland  being  read  for  England? — Yes. 

52.  Mr.  Fagan-']  How  can  you  read  Ireland  for  England?— If  Poyning^s  law 
extends  all  the  statutes  applying  generally  to  England,  to  Ireland,  that  has  the 
effect  of  reading  Ireland  for  England,  wherever  it  occurs  in  a general  statute. 

53.  But  it  occurs  to  me  that  the  passage  is  wholly  local  as  regards  England, 
for  it  only  refers  to  the  rivers  in  England ; it  may  be  very  good  as  regards  a 
river  in  England,  and  may  not  suit  a river  in  Ireland ; it  appears  to  me  very 
distinct  from  a general  statute  having  application  to  the  general  liberties  of  the 
subject,  and  so  forth.  I can  understand  why  a general  English  Act  should  be 
extended  to  Ireland  ; but  I do  not  see  how  a clause  in  the  great  charter,  having 
a local  application,  is  extended  to  Ireland  ?— -B\it  it  has  never  been  considered 
in  fact  to  have  had  merely  a local  application. 

54.  As  regards  the  rivera  in  England  it  must? — This  is  the  state  of  the  law 
with  regard  to  the  subject;  though  the  Thames  and  Medway  are  the  two  rivers 
named,  the  same  law  extends  universally  to  every  other  river  in  England. 

55.  Because  it  states  England,  but  does  it  extend  to  Scotland  ? — No,  the 
Scotch  are  governed  by  the  civil  law  and  by  several  statutes. 

56.  Chairman^  There  is  no  Scotch  Act  of  Parliament  extending  Magna 
Charta  to  Scotland  ? — I am  not  aware  that  there  is. 

57.  But  if  there  had  been  a Scotch  Act  of  Parliament  extending  Magna 
•Charta  to  Scotland,  then  every  lawyer  would  read  for  England,  Scotland  ? — 
Yes,  he  must. 

58.  Mr.  Fagan.]  Does  Poyning’s  Act  extend  every  Act  of  Parliament  that 
was  passed  in  England,  having  a local  reference  to  England,  to  Ireland  ? — No ; 
Poyning’s  Act,  if  I recollect  rightly  (I  have  not  had  my  attention  called  to  it 
specifically  for  some  considerable  time),  extends  to  Ireland  all  the  statutes 
concerning  the  good  governance  (I  think  that  is  the  word),  of  the  realm  of 
England,  and  the  wellbeing  of  the  people  of  England ; I forget  the  precise 
words  ; it  is  a long  time  since  I saw  it. 

59.  Chairman.]  I understand  you  to  say  that  there  has  been,  not  a division, 
but  only  a doubt  expressed  by  Sir  Michael  O’Loghlen  ? — I never  heard  of  any 
but  that  doubt  in  the  course  of  my  life. 

60.  Are  you  not  aware  that  many  solemn  decisions  of  the  Irish  courts  of 
justice  have  declared  that  Magna  Charta,  in  this  particular,  in  relation  to  the 
rivers  of  Ireland,  is  part  and  parcel  of  the  law  of  Ireland  ? — I believe  that 
they  have  decided  so  substantially,  but  I really  could  not  refer  to  the  ease  in 
which  the  point  was  specifically  called  to  their  notice,  and  specifically  decided 
as  the  Honourable  Member  has  put  it  to  me. 

61.  Mr.  Monscll.]  Are  you  aware  of  its  having  been  admitted  by  the 
learned  counsel,  in  ^e  great  fishery  cases  tried  in  Limerick,  and  of  its  having 
been  laid  down  by  two  learned  judges,  that  it  was  necessary  for  the  plaintiff  to 
prove  a title  anterior  to  Magna  Charta,  the  question  having  reference  to  Mr. 
Gabbett’s  case  ? — In  Mr.  Gabbett’s  case  I think  there  must  have  been  some 
compromise  ; the  issues  were  these ; the  plaintiff  claimed  a seisin  in  fee  in  a 
several  fishery  called,  I think,  the  Lax  Weir,  and  he  claimed  a several  fishery  in 
the  Shannon  out  to  the  mouth  of  tlie  Shannon.  There  was  an  issue  raised  upon 
that,  denying  that  seisin  in  fee;  Mr.  T.  B.  C.  Smith,  now  Master  of  the  Rolls, 
who  went  down  specially  upon  that  occasion,  opened  that  the  plaintiff  claimed, 
nofthe  entire  fishery  from  the  Lax  Weir  out  to  the  mouth  of  the  Shannon,  but 
the  fishery  for  about  three  miles,  I think,  from  a place  called  Castle  Donnell, 
between  the  Lax  Weir  and  Castle  Donnell,  within  which  points  the  defendants 
were  alleged  to  have  fished,  and  then  the  question,  and  the  only  question, 
which  they  seem  to  have  controverted  at  the  trial  was  this,  whether  or  not  the 
.grant  of  the  Lax  Weir  included  the  exclusive  or  several  right  of  fishery  as  far 
as  Castle  Donnell.  I happened  to  be  present  in  court  when  Mr.  Henn  stated 
the  defendants’  case ; the  defendants  did  not  seem  to  think  it  their  interest  or 
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their  duty  to  dispute  the  grant  of  the  Lax  Weir  itself,  but  whether  or  not  it  p.  McMaJwn,  Esq. 

■extended  to  the  point  where  the  defendants  were  alleged  to  have  fished.  I 

recollect  (I  have  a report  of  the  trial),  Mr.  Smith  laid  it  down  generally  that  26  February  1849. 

the  rights  of  the  subject  could  not  be,  I think,  abridged  within  time  of  memory, 

except  by  an  Act  of  Parliament ; and  Mr.  Henn,  I remember,  repeated  this 

position,  and  said  that  there  was  no  dispute  about  it;  the  judge  said  there  was 

no  question  about  it,  and  in  fact  it  seemed  to  be  generally  admitted  that  the 

right  of  the  public  in  such  a river  as  that  could  not  be  abridged  in  time  of 

memory  except  by  an  Act  of  Parliament. 

62.  Did  not  the  plaintiff  in  that  case  feel  it  necessary,  in  order  to  establishing 
his  action,  to  prove  that  his  title  did  in  point  of  fact  run  to  a period  anterior  to 
the  passing  of  Magna  Charta  ? — I paid  particular  attention  to  that ; whatever 
he  thought  to  do,  he  certainly  did  not  do  that ; I looked  particularly  into  the 
proof  of  that.  In  such  matters  in  England  they  generally  commence  with  an 
extract  from  Doomsday  Book  or  some  document  prior  to  the  first  of  Richard  I. 

In  a very  late  case,  the  Mayor  of  Colchester  v.  Brook,  I think,  which  is  in  the 
15th  Law  Journal,  they  commenced  their  proofs  with  a grant  from  Henry  the  2d 
himself ; hut  in  that  particular  case  of  the  Limerick  fishery,  they  commenced 
their  proofs  only  with  a grant  from  John. 

63.  At  the  time  of  the  passing  of  Magna  Charta,  was  it  not  r — No,  subse- 
quently to  the  passing  of  Magna  Charta.  If  the  Committee  will  forgive  me,  I 
would  state  that  I have  paid  particular  attention  to  the  evidence  in  that  case  to 
which  attention  has  been  called,  and  I find  that  the  earliest  document  produced 
in  proof  was  a grant  in  1202  by  King  John  to  William  of  Bradosa,  of  the 
honor  of  Limerick,  “ with  all  its  appurtenances,  woods,  waters,  mills,  and 
fisheries,”  “ fisheries”  being  like  the  rest  a mere  word  of  form,  without  reference 
to  any  particular  fishery.  Then  the  next  document  was  a grant  in  1216  by 
John  of  10 1.  a year  to  the  Bishop  of  Limerick  for  and  in  consideration  of  his 
claims  on  “ the  fishery  of  Limerick.” 

64.  Chairman.']  That  was  the  year  after  the  passing  of  Magna  Charta,  was 
it  not  ? — Yes,  it  was  after  the  time.  The  question  is  not  the  time  when  Magna 
Charta  was  passed,  but  the  period  to  which  the  provision  of  Magna  Charta 
applied,  which  was  as  to  grants  prior  to  the  first  year  of  Richard  the  First ; the 
date  of  Magna  Charta  itself  is  not  of  any  importance. 

65.  Mr.  Scully.]  From  the  time  that  it  did  apply  to  Ireland,  it  then  becomes 
of  importance  ? — No,  that  is  not  the  point. 

66.  Mr.  Bellew.]  When  it  did  apply  is  an  important  question  ? — I'hat  is 
another  question,  but  the  date  of  it  is  the  matter  now.  There  is  one  sugges- 
tion which  I would  make  to  the  Committee,  as  perhaps  they  have  not  paid  very 
much  attention  to  the  precise  law  on  the  subject.  I will  cut  out  a few  pages 
of  that  article  to  which  reference  has  been  made,  stating  the  law  generally  on 
the  subject,  which  I think  will  be  the  shortest  way  of  stating  the  matter  cor- 
rectly, and  the  Committee  will  have  the  power  afterwards  of  cousidering  the 
statements,  and  seeing  whether  they  are  correct. 

67.  Chairman.]  I understand  that  the  article  was  written  by  you? — Yes,  I 
paid  very  great  attention  to  the  subject. 

68.  Will  you  mark  the  passages  which  you  wish  to  have  selected  P^They 
are  not  very  bug ; they  would  only  occupy  about  six  pages ; that  is,  the  law 
with  regard  to  weirs  and  fisheries. 

69.  Mr.  Belletv.]  What  is  the  number  of  the  review  ? — It  is  the  Dublin 
Review”  for  November  1841,  No.  22,  and  that  subject  begins  at  page  369;  it 
occupies  a very  few  pages. 

70.  Chairman.]  With  regard  to  Magna  Charta  and  its  local  application,  it  is 
from  tlie  beginning,  is  it  not,  confined  to  England  ; I am  speaking  of  Magna 
Charta  itself;  the  first  clause  I think  is,  “ It  is  conceded  to  Almighty  God  that 
the  Church  of  England  shall  he  free ;”  throughout  does  not  the  word  “ Eng- 
land” occur: — ^Yes. 

7 1 . Therefore,  if  by  a subsequent  Act  of  Parliament  passed  in  Ireland, 

Magna  Charta  was  extended  to  Ireland,  it  would  cease  to  be  a local  Act,  it 
would  cease  to  be  applicable  exclusively  to  England,  and  it  would  read  as  if 
Ireland  had  been  in  every  case  inserted  after  England  in  the  original  Act? — 

Yes. 

■72.  Thus,  in  this  chapter  relating  to  fisheries,  the  effect  of  the  extension  of 
0.40.  B 3 the 
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the  Act  to  Ireland  would  be,  that  the  clause  would  read  thus,  That  all  weirs  be 
destroyed  on  the  Thames  and  Medway,  and  on  all  the  rivers  throughout 
England  and  Ireland  ? — Yes. 

73.  Does  the  article  to  which  you  have  referred  contain  an  exposition  of  the 
statute  and  common  law  of  Ireland  as  it  was  at  the  passing  of  the  Act  of  1842  ? 
— Yes,  if  you  will  allow  me,  I will  explain  exactly  what  it  contains. 

74.  The  q\iestion  refers  to  this  passage  ? — Yes,  it  does. 

75.  What  was  the  state  of  the  statute  and  common  law  in  Ireland  in  the 
year  1 842,  when  the  Act  of  5 & 6 Victoria  passed  ?— I think  that  an  answer  to 
that  question  has  been  already  given  to  some  extent. 

76.  We  would  rather  that  you  would  reply  to  the  question,  by  reading  such 
passages  as  you  think  fit  to  have  recorded  on  the  notes  ? — The  general  prin- 
ciples of  law,  I think,  are  these  ; that  “ The  sea  requiring  no  aid  from  human 
cultivation,  being  unchstinguishable  by  metes  or  bounds,  and  being  inexhausti- 
ble by  the  only  uses  to  which  it  can  be  converted,  it  seems  unreasonable  to 
allow  any  appropriation  to  a few  of  what  Providence  so  obviously  designs  for 
the  common  benefit  of  all ; and  therefore  in  all  ages  and  countries,  with  the 
exception  of  Ireland,  for  the  last  few  centuries,”  and  of  Scotland  within  a 
recent  period,  “it  has  been  a general  principle  of  law  that  aU  nations  and 
persons  should  have  the  right  of  fishing  in  it.  This  doctrine  is  part  of  the 
law  of  nations.  However,  on  principles  of  public  policy,  courtesy,  and  con- 
venience, every  nation  is  allowed  the  exclusive  dominion-  of  so  much  of  the 
sea  surrounding  its  coasts  as  is  within  cannon  shot  of  the  shore,  and  of  those 
parts  of  it  which  ai*e  land-locked,  as  roads,  bays,  gulfs,  &c.  But  in  these  parts, 
all  the  members  of  that  nation  have  the  same  right  to  fish  that  all  nations 
have  in  the  parts  that  ai*e  not  so  appropriated.  Such  is  and  has  been  the  law 
of  every  country  in  the  world,  with  the  exception  of  Ireland.  One  of  the 
eai’liest  writers  on  the  law  of  England,”  that  is,  Bracton,  “ says,  ‘ By  natural  law 
all  these  things  are  common,  flowing  water,  the  aii*,  and  sea,  and  the  shores  of 
the  sea  as  accessories  of  it ; for  no  one  is  prohibited  from  going  to  the  shores 
of  the  sea,  provided  he  meddle  not  with  houses  and  buddings,  because  by  the 
law  of  nations  the  shores  of  the  sea  are  common,  as  is  also  the  sea  itself. 
And  one  of  the  greatest  modem  writers  says,  that  to  an  action  of  trespass  for 
fishing  in  an  arm  of  the  sea  (and  every  water  where  the  tide  flows  and  reflows, 
is  called  an  arm  of  the  sea),  it  is  a good  justification  to  say,  that  ‘ the  place 
where,  &c.’  is  an  arm  of  the  sea,  in  which  every  subject  has,  and  ought  of 
right  to  have,  a free  fishery.  The  only  exception  to  this  general  right  is  where 
any  one  enjoys  the  exclusive  fishery  in  some  particular  part  of  a branch  of  the 
sea  by  prescription ; that  is,  qviiet,  uninterrupted,  undisputed  possession  from 
a period  prior  to  the  reign  of  Richard  the  First,  or  by  a grant  from  the  Crown 
as  old,  at  least,  as  the  reign  of  Henry  the  Second.  As  the  common  law  of  the 
two  countries  is  the  same,  wherever  the  tide  flows  and  reflows  every  subject 
has  primd  facie  a right  to  fish  as  far  as  it  flows  and  reflows,  and  cannot  be 
debarred  of  that  right  except  by  prescription,  or  a grant  from  the  Crown  as  old 
as  the  reign  of  Henry  the  Second.  On  this  point  there  is  not  a second  opinion 
amongst  lawyers.”  The  authorities  for  these  positions  are  given  in  detail  in 
this  article. 

77.  I see  that  you  confine  your  observations  in  that  passage  to  the  tidal 
portions  of  navigable  rivers  ? — ^Yes. 

78.  Are  you  aware  that  Sir  Matthew  Hale  lays  it  down  that  a river  being 
navigable,  that  which  is  law  in  the  tidal  portion  is  law  throughout  the  navigable 
portion,  on  the  ground  that  the  whole  river,  as  far  as  it  is  navigable,  is  haut 
stream  le  Roy  r — I really  do  not  recollect  that  passage ; it  is  a point  on  which  I 
would  not  wish  to  speak  with  the  same  confidence  with  which  I speak  to  the 
other  points.  I have  not  given  any  attention  to  that  particularly,  whether 
where  there  is  a fresh-water  stream,  or  lake  or  river  which  is  navigable,  the 
right  of  fishery  belongs  to  the  public.  I am  not  so  positive  upon  that  as  upon 
this  particular  question. 

79.  But  the  entire  river  as  far  as  it  is  navigable  is  a highway,  is  it  not  ? 
Clearly. 

80.  Then  as  subiects  cannot  be  prevented  from  passing  and  repassing  on 

haut 
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haut  chemin  U that  is  to  say,  a highway  by  land,  so  they  cannot  be  pre-  p.  McMnhou,  Esq. 
vented  from  passing  and  repassing  on  haul  stream,  le  — They  cannot.  

81.  So  that  as  far  as  navigation  is  concerned  there  is  no  doubt  that  the  same  February  184.9. 
law  applies  to  both  ? — Clearly  ; it  is  the  same  law  so  far  as  navigation  is 
concerned. 

82.  And  therefore  on  principle  Sir  Matthew  Hale’s  position,  that  subjects 
who  can  fish  in  the  tidal  portion  may  fish  in  the  fresh-water  portion,  being 
navigable,  would  seem  to  be  correct? — ^Yes,  I am  not  aware  of  that  particular 
passage. 

83.  Will  you  proceed  with  the  passages  of  the  article  which  you  wish  to 

read  ? The  authorities  upon  the  point  to  which  I was  referring  are  these : 

Lord  Mansfield  says,  “ The  rule  of  law  is  uniform.  In  rivers  not  navigable  the 
proprietors  of  the  land  have  the  right  of  fishery  on  their  respective  sites,  and  it 
generally  extends  adjilum  medium  aqucs.  But  in  navigable  rivers  the  proprietors 
on  each  side  have  it  not,  the  fishery  is  common,  it  is  primd  facie  in  the  king, 
and  is  public.  All  the  authorities  concur  in  declaring  that  the  right  of  fishing 
in  the  sea  and  public  navigable  rivers  belongs  not  exclusively  to  the  king,  but 
is  common  to  every  one  of  his  subjects.  So  clear  is  this,  that  a plea  of  pre- 
scription of  common  right  of  fishery  in  the  sea  as  appurtenant  to  certain  lands 
has  been  held  to  be  as  idle  and  absurd,  as  a claim  of  travelling  on  the  king’s 
highway,  or  breathing  the  common  air,  as  appurtenant  to  a certain  estate. 

And  some  jurists,  amongst  whom  is  Lord  Holt,  deny  that  this  common  right 
can  be  restrained  by  grant  or  prescription,  and  those  who  admit  that  it  can  be 
restrained  by  grant,  declare  that  such  a grant  ought  now  to  be  at  least  as  old 
as  the  reign  of  Henry  the  Second.  The  great  charter  provides,  ‘ Henceforth 
let  all  weirs  be  entirely  removed  from  the  Thames  and  Medway,  and  through 
all  England,  except  along  the  coasts  of  the  sea and  the  second  and  third 
charters  of  Henry  the  Third  extend  this  provision,  and  render  all  weirs  erected 
in  the  time  of  his  father  and  uncle  illegal ; ‘ Henceforth,  let  no  rivers  be  put  in 
defence  except  those  which  were  in  defence  in  the  time  of  King  Henry  our 
grandfather,  in  the  same  places,  and  by  the  same  bounds  as  they  were  wont  to 
he  in  his  time.’  Sir  Matthew  Hale  thus  expounds  this  statute  j ‘ Before  the 
statute  of  Magna  Charta,  chapter  16,  it  was  frequent  for  the  king  to  put  as 
well  fresh  as  salt  rivers  in  d^enso  for  his  recreation,  that  is,  to  bar  fishing  or 
fowling  in  a river  till  the  king  had  taken  his  pleasure  or  advantage  of  the  writ 
defcnsione  riparice,  which  anciently  was  directed  to  the  sheriff  to  prohibit 
riviation  in  any  river  in  his  bailiwick.’  ” “ Riviation,”  I suppose,  is  a word 

which  implies  fishing  rights.  I never  saw  it  elsewhere.  Sir  Matthew  Hale 
goes  on  to  observe,  “ But  by  that  statute  it  is  enacted,  ‘ Quod  nullce  riparia 
defendantur  de  certero  nisi  ille  quce  fuerunt  in  defenso  tempore  Henrici  regis  avi 
nostri  et  per  eadem  loca  et  per  eosdem  termmos  sicut  esse  consitewrunt  J^empore 
suo.'  ” 

84.  That  would  be  Henry  the  Second  ? — Yes.  “ After  this  statute  the 
Ripariarum  defensiones  ran  thus,  as  appears  at  clause  20  Henry  3,  m.  3,  dorso ; 
clause  22  Henry  3,  m.  2,  dorso  et  ssepius  alibi ; ‘ Rex  Vicomiti  Wigornice  salu- 
tem  Prtscipimus  tibi  quod  sine  dilatione  clamari  facias  et  firmiter  prohiberi  ex 
farte  nostri  ut  nullas  eat  ad  riviandum  in  ripariis  nostris  in  ballivd  tua  qua 
fuerunt  in  defenso  tempore  Henrici  regis  avi  nostri.'  And  Blackstone  says, 

‘A  free  fishery , or  exclusive  right  of  fishing  in  a public  river,  is  also  a royal 
franchise,  and  is  considered  as  such  in  all  countries  where  the  feodal  polity  has 
prevailed,  though  the  making  such  grants,  and  by  that  means  appropriating 
what  seems  to  he  unnatural  to  restrain,  the  use  of  running  water,  was  pro- 
hibited for  the  future  by  King  John’s  great  charter,  and  the  rivers  that  were 
fenced  in  his  time  were  directed  to  be  laid  open,  as  well  as  the  forests  to  be 
disafforested.  This  opening  was  extended  by  the  second  and  third  charters  of 
Henry  the  Third  to  those  also  that  were  fenced  under  Richard  the  First,  so 
that  a franchise  of  free  'fishery  ought  now  to  be  as  old  at  least  as  the  reign  of 
Henry  the  Second.’  ” 

85.  With  respect  to  that  opinion  of  Mr.  Justice  Blackstone,  Magna  Charta 
I believe,  according  to  the  construction  which  it  has  received  in  the  courts  of 
justice,  is  only  declaratory  of  the  common  law  ? — ^Yes. 

86.  It  was  a charter  extorted  from  the  king  to.prevent  a recurrence  of  illegal 
encroachments  in  future  ? — Yes. 

0,40.  B4  87.  Encroachments 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


P.  McMahon,  Esq. 
26  February  1849. 


8 MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 

87.  Encroachments  then  illegal,  hut  which  nevertheless  had  been  permitted 
by  the  king  and  his  officers  ? — Yes. 

88.  By  the  civil  law,  which  was,  as  appears  from  Bracton,  received  at  least 
to  some  extent  into  the  law  of  England,  running  water  was  publici  juris  where 
navigable  ? — ^Yes,  it  was. 

89.  Equally  with  tidal  water  ?— Yes.  r^^  ^ ^ 

90.  So  that  there  is  reason  to  suppose  that  even  without  Magna  Oha,rta  these 
encroachments  could  have  given  no  right,  and  therefore  that,  but  Iot  the  clause 
of  prescription  contained  in  the  second  charter  of  Henry  the  Third,  even 
weirs  erected  in  the  time  of  Henry  the  Second  would  be  now  illegal,  both 
under  Magna  Charta  of  King  John  and  the  common  law  ? — Yes,  clearly  ; and 
there  has  been  a very  recent  decision  of  the  Court  of  Queen  s Bench,  in  which 
they  held  that  a grant  at  any  time  prior  or  subsequent  to  that  period,  of  a 
weir  which  would  obstruct  the  navigation  of  a narigable  river,  would  be  void. 

91 . Mr.  Bellew.']  The  Court  of  Queen’s  Bench  in  London  ?— Yes. 

92.  Chairman.]  On  what  ground? — Because  the  right  of  the  subject  to  p^s 

along  a navigable  river  was  paramount  to  the  right  of  the  Crown  to  restrict 
the  use  of  the  river.  j r , i • 

93.  The  Crown  is  seised  of  navigable  rivers  as  of  the  high  roads  of  the  king: 
dom? — Yes. 

94.  In  trust  for  the  lieges  of  the  realm  ? — Yes. 

95.  The  soil  does  not  remain  in  the  Crown,  but  in  the  owners  of  the  property 
on  both  sides,  usque  ad  medium Jilum  aqua  in  the  one  case,  and  vice  in  the  other 
case  ? — In  fresh- water  rivers. 

96.  The  soil  underneath  in  either  case,  in  whomsoever  it  is  vested,  is  not 
vested  in  the  Crown ; the  Crown  has  no  beneficial  interest  in  the  soil,  either  of 
the  highway  or  of  the  river? — No,  no  special  beneficial  interest. 

97.  But  it  is  seised  of  it  in  trust  for  the  public? — ^Yes. 

98.  It  is  vested  in  the  Crown  in  order  that  there  may  be  no  encroachment 
upon  public  right  ? — ^Yes ; If  you  will  allow  me  to  add,  I will  state  that  Sir 
Matthew  Hale  says,  that  public  rivers  for  the  common  passage  of  vessels, 
whether  large  or  small,  are  “ highways  by  water,”  and  as  much  under  the  con- 
trol of  the  King  as  “ the  common  highways  on  the  land,”  “ and  as  the  high- 
ways by  land  are  called  alia  via  Regies,  so  these  public  rivers  for  passage  are 
called  fluvii  regales  and  haut  streams  le  Roi,  not  in  reference  to  the  propriety 
of  the  river,  but  to  the  public  use;  ail  things  of  public  safety  and  convenience 
being  in  a special  manner  under  the  King's  care,  supervision,  and  protection ; 
and  therefore,”  he  says,  “the  report  of  Sir  John  Davies,  of  the  piscary  of  the 
Banne,  mistakes  the  reason  of  those  books  that  call  these  streams  le  Roy,  as  if 
they  were  called  so  in  respect  of  propriety,  for  they  were  called  so  because 
they  are  of  public  use  and  under  the  special  care  and  protection  of  the  King, 
whether  the  soil  be  his  or  not.”  Schulte  says,  “ A highway  is  called  in  the  old 
books,  le  haut  chemin  le  Roy  j yet  it  was  adjudged  by  the  whole  Court,  that  all 
profit  arising  therefrom  and  trees  growing  thereon  belonged  to  the  lord  of  the 
place,  and  again  that  every  one  has  an  interest  in  the  King’s  highway.”  Hale 
compares  the  King’s  “ right  of  propriety  or  ownership  ” in  the  sea  and  its 
branches,  to  that  of  the  lord  of  a waste  or  common,  and  says  that  though  he 
“ is  owner  of  this  great  waste,  and  as  a consequent  of  his  property  hath  a 
primary  right  of  fishing  in  the  sea  and  the  creeks  and  arms  thereof,  yet  the 
common  people  of  England  have  regularly  a liberty  of  fishing  in  the  sea,  or 
creeks  or  arms  thereof,  as  a public  common  of  piscary,  and  may  not  without 
injury  to  their  right  be  restrained  of  it  unless  in  such  places,  creeks,  or  navi- 
gable rivers  where  either  the  King  or  some  particular  subject  hath  gained  a 
propriety  exclusive  of  that  common  liberty.”  And  the  latest  writer  on  this 
subject  says,  “ All  the  writers  on  the  common  law  of  England  agi’ee  that  the 
supreme  dominion  or  jurisdiction  of  his  British  seas  belongs  to  the  Sovereign 
as  the  head  and  representative  of  Ins  people,  and  that  the  free  and  universal 
right  of  fishing  and  navigation  in  such  seas,  ports,  and  arms  of  the  sea  and 
navigable  rivers  exercisable  under  his  jurisdiction  belongs  to  the  subjects  in 
general.  The  right  of  fishing  in  these  seas  never  was  vested  in  the  Crown 
exclusively,  and  of  course  is  not  to  be  considered  as  a legal  franchise.  As  a 
public  right  belonging  to  the  people,  it  primd  fade  vests  in  the  Crown,  but 
such  legal  investment  does  not  diminish  the  right  of  the  subject,  and  is  merely 
reposed  in  the  Crown  for  the  sake  of  regulation  and  government.” 

gg.  Sir 
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99.  Sir  Matthew  Hale  and  the  authorities  which  you  have  cited  are  received 
equally  in  the  Irish  law  courts  and  in  the  English? — Yes. 

100.  Sir  Matthew  Hale  mentions  in  the  extract  which  you  have  just  read 
the  case  of  the  Banne  river  reported  by  Sir  John  Davies  ? — Yes. 

101.  It  is  now,  I believe,  established  on  the  modenr  authorities,  beginning 
with  Sir  Matthew  Hale,  that  Sir  John  Davies’s  law  on  the  subject  of  the  Banne 
fisheries,  in  common  with  his  law  on  the  subject  of  monopolies  in  general  (I 
speak  more  particularly  of  copper  coinage,  the  King’s  proclamation  in  respect 
to  copper  and  other  monopolies),  is  not  now  law,  and  was  not  law  at  the  time 
that  it  was  delivered  f — The  passage,  I think,  which  is  to  be  found  in  Sir  John 
Davies,  does  not  say  positively  that  the  Crown  had  a right  to  the  exclusive 
fishery  of  navigable  rivers,  but  it  gives  an  intimation  of  that  kind. 

10s.  'hlx.  Bellew.']  Is  that  a work  of  Sir  John  Davies? — It  is  the  report  of 
Sir  John  Davies  on  the  Banne  case.  Sir  John  Davies  published  a volume  of 
reports  of  cases  decided  in  the  courts  of  Ireland,  and  one  of  them  was  the 
report  of  the  piscary  of  the  Banne. 

103.  Chairman^  The  Banne  river? — The  Banne  river.  The  case  was  this. 
A grant  had  been  made,  I think  it  was  by  James  the  First,  to  Sir  Randall 
MacDonel  of  the  district  of  Rout,  with  all  messuages,  fisheries,  and  other 
hereditaments  except  three  parts  of  the  fishery  of  the  Banne,  and  the  court 
whose  decision  Sii*  John  Davies  reports,  decided  that  the  one-fourth  of  the 
fishery  of  the  Banne  did  not  pass  by  the  grant  to  Sir  Randall  MacDonel. 

1 04.  Mr.  What  court  was  it,  was  it  a court  in  Dublin  ? — I think  it 

was  the  opinion  of  the  judges  taken  by  the  Lord  Lieutenant,  not  in  the  Queen’s 
Bench,  nor  the  Common  Pleas,  nor  the  Exchequer,  but  the  Lord  Lieutenant 
took  the  opinion  of  the  judges  whether  or  not  he  should  put  Sir  Randall 
MacDonel  in  possession,  and  I apprehend  that  that  decision  so  far  is  quite 
right,  that  the  fishery  of  the  Banne  did  not  pass  as  appurtenant  to  the  grant  of 
the  adjoining  land. 

1 05 . Has  that  been  acted  on  since  ; how  is  it  in  matter  of  fact  now  ? — That 
is  the  law  still,  but  in  his  report  of  that  case  he  throws  out  an  intimation  that 
salmon  fisheries,  where  they  are  of  great  value,  belong  to  the  King. 

106.  Choirman^  My  question  is,  is  it  now  settled  on  the  authority  of  Sir 
Matthew  Hale  and  other  great  lawyers  of  modern  times,  that  Sir  John  Davies’s 
proposition  to  that  extent  is  unsound,  is  not  law  ? — Altogether  unfounded ; all 
authorities  concur  in  that ; there  is  no  pretence  for  it. 

107.  Sir  Matthew  Hale  twice,  I think,  goes,  out  of  his  way  to  mention  Sir 
John  Davies’s  law  as  erroneous,  does  he  not,  expressly? — Yes. 

108.  Does  he  not  say,  “As  Sir  John  Davies  in  the  Banne  case  seems  to 
think  in  one  or  two  passages  ” r — Yes. 

1 09.  Sir  John  Davies  carried  the  prerogative  very  high  in  respect  to  mono- 
polies, did  he  not  r — I believe  he  did  with  respect  to  most  things. 

no.  The  copper  coinage  is  an  instance- — Yes. 

in.  And  as  to  that  coinage  there  is  no  doubt  at  all  that  his  law  is  unsound 
now,  though  it  was  not  formally  disputed  until  the  middle  of  the  last  century  ? 
— I apprehend  that  is  so  ; I never  paid  particular  attention  to  it,  but  I appre- 
hend that  that  is  so. 

1 1 2.  You  have  furnished  your  exposition  of  the  law  of  fisheries.  There  are 
some  Acts,  I believe,  of  England  and  Ireland  relating  to  navigation;  are  they 
included  in  the  passage  which  you  have  read? — Those  with  regard  to  the 
obstruction  to  the  navigation  are  not  included  in  what  I read. 

113.  My  first  question  applied  both  to  fishery  and  navigation.  Will  you  be 
so  good  as  to  read  those  passages  which  relate  to  navigation  ; as  to  such  Acts,  I 
mean,  as  were  extended  to  Ireland  by  the  Act  of  Henry  the  Seventh? — Weirs, 
I apprehend,  as  nuisances  on  navigable  rivers,  are  the  subject  of  the  question. 

114.  Weirs  and  fixed  engines  ? — Any  obstructions  of  navigable  rivers. 

115.  Any  obstructions  whatever? — In  addition  to  the  clauses  of  the  great 
charter  to  which  I have  referred,  and  to  the  principles  of  the  common  law, 
the  following  statutes  hear  upon  that  question : By  the  25th  of  Edward  the 
Third,  chapter  24,  it  is  provided  that,  “ Whereas  the  common  passage  of  boats 
and  ships  in  the  great  rivers  of  England  be  oftentimes  annoyed  by  the  inhous- 
ings of  gorces,  mills,  wears,  stanks,  stakes,  and  kiddles,  in  great  damage  of  the 
people,  it  is  accorded  and  established  that  all  such  gorces,  mills,  wears,  stanks, 
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f*.  McMtAon,  Esq.  stakes,  and  kiddles,  which  be  lened  and  set  up  in  the  time  of  Kin"  Edward, 

* — • the  King’s  grandfather,  and  after,  whereby  the  said  ships  and  boats  be  dis- 

2 ' February  1 849.  turbed  that  they  cannot  pass  in  such  river  as  they  were  wont,  shall  be  out  and 
utterly  pulled  down  without  being  renewed,  and  thereupon  writs  shall  be  sent 
to  the  sheriffs  of  the  places  where  need  shall  be,  to  survey  and  enquire,  and 
to  do  thereof  execution.”  This  was  confirmed  and  extended  by  the  45th  of 
Edward  the  Third,  chapter  2,  and  both  were  farther  confirmed  and  extended 
by  the  1st  of  Edward  the  Fourth,  chapter  12,  and  severe  penalties  were  pro- 
vided for  offenders.  By  the  2d  of  Henry  the  Sixth,  chapter  15,  “It  is  or- 
dained that  the  standing  of  nets  or  engines  called  trinks,  and  all  other  nets 
which  he,  and  were  wont  to  be,  fastened  and  hanged  continually,  day  and 
night,  by  a certain  time  in  the  year,  to  great  posts,  boats,  and  anchors,  over- 
thwart  the  River  of  Thames,  and  other  rivers  of  the  realm,  which  standing  is 
a cause  of  as  great  and  more  destruction  of  the  brood  and  fry  of  fish  and  dis- 
turbance of  the  common  passage  of  vessels,  as  be  the  weirs,  kydels,  or  other 
engines,  be  wholly  defended  for  ever  : and  that  every  person  that  setteth  or 

fasteneth  them  hereafter  to  such  posts,  boats,  or  anchors,  or  like  tiling,  con- 
tinually, to  stand  as  afore  is  said,  and  be  duly  thereof  by  the  course  of  the  law 
convict,  shall  forfeit  to  the  King  One  hundred  shillings,  at  every  time  that  he 
is  so  proved  in  default ; provided  always  that  it  shall  be  lawful  to  the  pos- 
sessors of  the  said  trinks,  if  they  be  of  assize,  to  fish  with  them  in  all  season- 
able times,  drawing  and  pulling  them  by  hand,  as  other  fishers  do,  with  other 
nets,  and  not  fastening  or  tacking  the  said  nets  to  posts,  boats,  and  anchors, 
continually,  to  stand  as  afore  is  said,  saving  always  to  every  of  the  King’s 
liege  people  their  rights,  title,  and  inheritance,  in  their  fishings  in  the  said 
water.”  By  the  12th  Edward  the  Fourth,  chapter  7,  all  the  statutes  relative 
to  weirs  and  fisheries,  from  Magna  Charta  inclusive,  were  confirmed  and 
further  extended,  and  still  more  stringent  remedies  and  penalties  were  pro- 
vided, and  it  enumerates  “ weirs,  fish-gerths,  mills,  mill-dams,  mill-stanks, 
locks,  ebbing-wears,  stakes,  kedels,  leeks,  flood-gates,  or  other  noyances,  dis- 
turbances, or  impediments,”  which  might  destroy  the  brood  or  fry  of  fish, 
cause  the  flooding  of  lands,  or  impede  the  passage  of  vessels.  All  these  enact- 
ments are  applied  to  Ireland  by  the  10th  of  Henry  the  Seventh,  chapter  22  ; 
that  is,  Poyning’s  Act  to  which  I have  before  referred. 

1 jfi.  Does  that  conclude  the  observations  which  you  have  to  make  on  that 
part  of  the  subject  relative  to  navigation  ? — There  are  several  cases  which 
decide  on  the  principles  of  the  common  law  and  on  those  statutes,  that  any 
weirs  obstructing  the  navigation  are  unlawful.  Perhaps  it  will  be  sufficient  to 
refer  to  the  names  of  eases.  There  is  the  case  of  Robinson  v.  Robinson,  in 
3 Douglas,  307-8  ; in  that  case  it  was  said  that  the  Act  of  the  2d  of  Henry 
the  Sixth,  chapter  15,  prohibiting  weirs,  made  a weir  which  had  been  existing 
in  the  river  Eden  from  time  immemorial,  unlawful ; that  was  the  opinion  of 
Mr.  Justice  Duller.  In  the  case  of  Wild  v.  Hornby  also  a somewhat  similar 
doctrine  was  held. 

117.  Where  is  that  reported  ? — In  7 East,  page  199. 

118.  To  the  same  effect  ? — Yes.  There  Lord  Ellenborough  uses  this  very 
strong  language.  He  says,  “ The  erection  of  weirs  across  rivers  was  reprobated 
in  the  earliest  periods  of  our  law.  They  were  considered  as  public  nuisances. 
The  words  of  Magna  Charta  are,  that  ‘ all  weirs  from  henceforth  shall  be 
utterly  pulled  down  by  Thames  and  Medway,  and  through  all  England.’  And 
this  was  followed  up  by  subsequent  Acts,  treating  them  as  public  nuisances, 
fobidding  the  erection  of  new  ones,  and  the  enhancing,  straitening,  or  enlarg- 
ing of  those  which  had  aforetime  existed.”  And  I believe  he  says,  “ there  does 
not  exist  in  Great  Britain  a single  undisputed  weir  in  any  river,  built  entirely 
across  the  river.”  And  in  a recent  case  the  Court  of  Gueen’s  Bench  decided 
(the  case  is  Williams  v.  Wilcox,  in  3d  Neville  and  Perry,)  that  the  right  of  the 
public  to  navigate  a public  river  is  paramount  to  the  right  of  property  in  the 
Crown,  which  never  had  the  power  to  grant  a weir,  so  as  to  obstruct  the  public 
navigation,  and  if  a weir  which  was  legally  granted  caused  obstruction  at  any 
subsequent  time,  it  became  a nuisance. 

119.  If  a weir  that  was  lawfully  erected  or  granted  operated  afterwards  to 
obstruct  the  navigation,  it  became  a nuisance  ?— Yes,  that  is  the  dec^ion  of  the 
Queen’s  Bench  in  Williams  v.  Wilcox,  in  3d  Neville  and  Perry,  606,  and  8th 
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Adolphus  and  Ellis,  314,  the  Queen’s  Bench  held  that  expressly  with  regard  to  P.  McMahon,  Esq. 
the  navigation  of  the  Severn.  t- 

120.  Sir  H.  IV.  Bairon.l  In  what  year? — It  must  have  been  somewhere  ^6  February  1849. 
about  six  years  ago. 

121.  Chairman.']  I see  that  in  one  of  the  Acts  of  Parliament,  which  you  have 
just  read,  the  word  “ kiddles  ” is  employed  as  an  English  word ; is  not  that  the 
same  expression  which  in  the  Latin  version  of  Magna  Charta  is  worded 
“ kidellus,”  and  which  is  translated  in  the  English  version  of  Magna  Charta 
“ weir  ” ? — Y es,  that  is  so. 

122.  Do  I seize  yonr  meaning  when  I state  the  case  thus  : that  though  the 
public  right  of  fishing  may  be  regulated  by  Act  of  Parliament,  it  cannot  be 
encroached  upon  by  grant  from  the  Crown,  or  under  any  other  title,  excepting 
a parliamentary  one,  or  a prescription  as  ancient  as  the  period  of  Henry  the 
Second  ? — Yes,  that  is  so  clearly. 

123.  If,  however,  an  Act  of  Parliament  were  to  pass  for  regulating  this 
public  right ; for  instance,  imposing  a duty  (I  mean  a moderate  duty)  upon 
engines  for  taking  fish,  with  the  view  of  providing  a fund  for  a police  for  the 
protection  of  the  fish  and  the  river,  that  would  not  be  necessarily  against  Magna 
Charta  ? — I apprehend  not. 

124.  J speak  of  a moderate  duty  of  course? — Yes. 

125.  But  if  a weir,  whether  a Scotch  weir,  which  you  know  the  meaning  of, 
or  a weir  stretching  across  the  river, or  any  other  fixed  obstruction,  were  set  up 
in  a navigable  river  for  the  private  benefit  of  an  individual  or  a company,  and 
pro  tanto  to  the  exclusion  of  the  public  right,  that  would  be  necessarily  a vio- 
lation of  Magna  Charta? — Yes,  clearly  and  of  the  commondaw  right  of  the 
subject. 

120.  Supposing  such  a tax  were  excessive,  beyond  the  means  of  the  poor  to 
pay  it,  so  as,  consequentially  to  deprive  them  of  the  benefit  of  their  right, 
would  that  be  a violation  of  the  Act  of  Paidiament? — I apprehend  it  would  be 
in  principle  a violation  of  Magna  Chaita,  but  of  course  anything  done  by  Act 
of  Parliament  I apprehend  is  valid. 

127.  That  is  to  say,  the  Act  of  Parliament  might  be  a violation  of  Magna 
Charta,  but  the  prohibition  order  by  the  magistrates,  the  officers  of  Govern- 
ment, in  obedience  to  the  Act  of  Parliament,  would  not  be  a violation  of  Magna 
Charta  ? — No,  it  would  not  be  illegal. 

128.  Before  we  come  to  the  next  division  of  the  case,  will  you  answer  a 
question  that  was  put  to  you  a little  while  ago  by  au  Honourable  Member  with 
respect  to  the  River  Shannon  and  the  Lax  Weir  namely,  this  being  the  state 
of  the  law  previously  to  the  year  1842,  whether  some  parties  were  not  prose- 
cuted by  a gentleman  claiming  an  exclusive  fishery  in  a portion  of  the  Shannon, 
whether  he  did  not  at  the  trial  waive  a considerable  portion  of  his  claim,  and 
whether  the  Court  gave  judgment  in  favour  of  the  residue  of  his  claim,  and 
against  the  defendants,  or  what  was  the  state  of  the  case? — The  jury  did  not 
agree  at  the  first  trial. 

129.  Do  you  remember  the  name  of  the  case? — Poole  Gabbett  v.  Thomas 
Clancy  and  Thomas  Dwyer. 

130.  What  were  the  defendants  prosecuted  for ; for  doing  what  ? — It  was  an 
action  of  trespass  for  fishing  in  the  plaintiff’s  several  fishery  in  the  River 
Shannon. 

131.  In  what  part  of  the  Shannon? — I have  not  seen  the  place,  and  do  not 
know  exactly. 

132.  About  what  part,  do  you  remember? — It  was  within  a few  miles  of  the 
Lax  Weir  of  Limerick  5 within  two  or  three  miles,  I think. 

133.  Was  it  in  the  tidal  or  in  the  fresh-water  portion  ? — In  the  tidal  portion. 

134.  In  what  year? — It  was  about  1839  or  1840,  I believe;  the  trial  took 
place  in  1841;  that  is  the  tidal  at  which  1 was  present : I was  present  at  a part 
of  it. 

135.  What  extent  of  fishery  did  the  plaintiff  claim  at  the  trial  ? — At  the  trial 
the  plaintiff  claimed  only  “ from  the  great  Lax  Weir  down  the  river  to  a place 
which  ihe  viewers  had  seen,”  (the  jury  I believe  had  had  a view),  namely,  a 
castle  near  Cratloemore,  which  was  a distance  of  three  or  four  miles  westward 
on  tbe  river,  and  which  had  been  but  recently  ascertained  as  the  boundary.” 

These  are  the  words  of  the  plaintiff’s  counsel  in  opening  the  plaintiff’s  case,  as 
quoted  from  the  report ; “ and,”  he  added,  “ let  it  be  understood  that  it  is 
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P.  McMahon,  Esq.  this  only  we  claim,  and  that  we  do  not  claim  a fishing  of  60  miles  long  in  the 
— — River  Shannon he  added,  “ we  claim  no  such  thing ; we  assert  that  the 
26  February  1849.  Fisher’s  Stent  extends  to  this  point,  and  I think  it  extends  there  and  no  further, 
and  I am  satisfied  that  I discharge  my  duty  better  and  more  fairly  towards 
my  client  by  confining  myself  to  what  I think  are  the  limits  of  it,  and  claiming 
no  more  than  what  in  my  judgment  Mr.  Gabbett  is  entitled  to.” 

136.  Is  not  that  weir  claimed  by  the  corporation  of  Limerick,  whose  lessee 
Mr.  Gabbett  is? — Yes,  I believe  so. 

137.  Before  this  trial  did  not  the  corporation  of  Limerick  make  pretension 

' to  a several  fishery,  I think  of  78  miles  extent  from  the  weir  downwards  r — 

Sixty-four  miles,  1 think,  down  to  Inniscattery  Island,  and  upon  that  trial  they 
gave  in  evidence  the  convictions  of  persons,  the  convictions  being  “for  fishing 
on  that  part  of  the  river  lying  between  the  mouth  of  the  River  Shannon  and 
the  great  salmon  or  lax  weir  known  by  the  name  of  the  Fisher’s  Stent,  contrary 
to  the  form  of  the  statute.”  Convictions  in  those  exact  words  were  given.  I 
quote  from  the  report.  They  had  claimed  before,  and  convicted,  and  punished 
people  for  fishing  within  that  space  between  the  Lax  Weir  and  the  mouth  of 
the  Shannon. 

133.  Is  the  plan  now  put  into  your  hand  a correct  representation  of  the  Lax 
Weir  ? — I cannot  say  exactly,  but  it  loobs  like  an  accurate  representation  of 
the  weir. 

139.  Can  you  follow  it? — Never  having  seen  the  weir  but  once,  I cannot 
speak  with  any  positiveness  to  the  matter. 

140.  With  reference  to  the  convictions  of  which  you  speak,  which  were  given 
in  evidence  at  the  trial,  I understand  that  they  were  convictions  for  offences 
which  would  have  been  offences  in  any  case,  whatever  was  the  title  of  the  cor- 
poration; they  were  convictions  for  fishing  contrary  to  the  provisions  of 
statutes,  were  they  not? — Yes,  I apprehend  so.  I do  not  know  exactly  what 
the  convictions  were. 

141.  But  as  stated  by  them? — Yes. 

142.  As  stated  on  the  other  side  by  the  counsel  for  the  plaintiff,  for  Mr. 
Gabbett ; he  gives  in  evidence  convictions,  does  he  not,  for  offences  against  the 
fishery  Acts,  and  whether  the  title  of  Mr.  Gabbett  was  established  or  not,  those 
convictions  might  be  perfectly  well  founded,  might  they  not  ? — Yes,  they  might 
be,  but  from  the  express  words  which  I quote,  it  seems  that  the  conrictions 
produced  at  the  trial  were  in  these  words,  “ for  fishing  on  that  part  of  the  river 
Iving  between  the  mouth  of  the  River  Shannon  and  the  great  salmon  or  lax 
weir  known  by  the  name  of  the  Fisher’s  Stent that  seems  to  be  the  substance 
of  the  offence,  and  “ contrary  to  the  form  of  the  statute,”  &c.  seem  to  be 
words  of  form.  I do  not  know  exactly  what  that  means,  except  that  the  sub- 
stance of  the  offence  was,  fishing  between  the  Lax  Weir  and  the  mouth  of  the 
river. 

143.  Did  those  convictions  establish  a title  in  the  corporation  of  Limerick  to 
the  fishery  which  they  claimed  ? — They  could  not  establish  a title. 

144.  If  those  convictions  were  good,  they  would  only  he  convictions  for 
offences  against  the  statute,  which  would  have  held  equally  whether  the  cor- 
poration had  the  Lax  Weir  or  not,  would  they  not? — If  they  were  convictions 
against  the  general  fishery  laws. 

14,5.  If  they  were  good  convictions,  the  propriety  of  the  convictions  did  not 
establish  any  title  in  the  corporation  ? — No ; that  is  to  say,  if  they  were  con- 
victions against  the  general  fishery  laws. 

146.  At  that  trial  did  Mr.  Gabbett  claim  by  prescription  or  by  grant,  or 
under  Act  of  Parliament,  according  to  your  recollection  ? — He  claimed  a pre- 
scriptive seisin  in  fee. 

147.  From  what  period? — Being  prescriptive  it  must  have  been  of  course 
beyond  the  time  of  legal  memory. 

148.  7'hat  is,  beyond  the  time  of  Richard  the  First  ? — Yes. 

149.  What  was  the  first  link  in  his  chain  of  title? — I have  no  recollection 
but  what  I then  wrote.  The  earliest  link  was,  I said  before,  that  grant  to 
William  of  Bradosa  in  1202. 

150.  Then  it  was  not  from  the  time  of  Henry  the  Second  ? — Certainly  not, 
nor  from  the  reign  of  Richard  the  I'irst. 

151.  And  of  course  there  was  a series  of  charters  more  or  less  in  favour  of  the 
elaim  from  that  time  downwards,  but  none  earlier? — I believe  there  was,  but  I 

have 
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have  not  paid  particular  attention  to  the  details  of  it.  As  the  main  question  p.  AfcJfaAon,  Esq. 

was  waived,  which  was  the  only  question,  that  I thought  worth  attending  to,  

namelj',  whether  the  Crown  could  make  such  a grant  within  time  of  legal  26  February  184a. 
memory,  I took  no  further  interest  in  the  matter. 

1,52.  That  was  waived  on  both  sides,  was  it  ? — That  seemed  to  be  waived  on 
both  sides. 

153.  Then  what  was  the  state  of  facts  which  was  presented  to  the  jury  at 
last ; what  had  they  to  determine  ? — The  fact  which  they  seem  to  have  had  to 
determine,  according  to  that  report,  was  whether  or  not  the  original  grant  of 
the  fishery  extended  to  the  particular  place  where  the  men  were  alleged  to  have 
committed  the  trespass.  The  right  of  the  Crown  to  make  the  grant  of  the  river 
itself  seems  not  to  have  been  disputed. 

154.  That  was  all  assumed? — Yes,  at  least  it  seems  not  to  have  been  disputed 
as  it  otherwise  might  have  been. 

1 55.  The  whole  question  was  one  of  metes  and  bounds  ? — Yes. 

1.56.  So  that  the  other  question  was  waived  on  both  sides,  and  on  the 
assumption  that  the  Crown  had  the  right  to  make  the  grant,  the  jury  were 
asked  whether  the  claim  of  the  corporation  exceeded  the  supposed  grant  of  the 
Crown  ? — Precisely. 

157.  So  that  that  decision,  the  extensive  right  previously  claimed  by  the 
corporation,  extending  to  Inniscattery  Island,  having  been  formally  given  up 
by  their  counsel,  makes  nothing  against  the  common  right  of  the  subjects  to 
fish  in  the  River  Shannon  ? — I think  not.  If  you  will  allow  me,  1 will  state 
that  the  plaintiff  claimed  the  exclusive  fishery  of  the  Shannon  from  the  neigh- 
bourhood of  his  weir  to  the  sea,  in  the  first  three  counts  of  his  declaration,  and 
in  one  only,  the  fifth,  limited  himself  to  a space  of  about  three  miles  “ extending 
from  the  said  Lax  Weir  in  the  east  part  of  the  said  river,  into  a certain  stream 
or  river  nigh  Castle  Donnell  in  the  next  part  thereof.”  The  whole  position 
was  given  up  except  what  was  claimed  in  the  fifth  count. 

158.  Are  you  aware  that  there  have  been  other  convictions  before  the  Act 
of  1842  in  Ireland  of  parties  for  fishing  in  contravention  of  the  laws,  where  the 
prosecutor  himself  claimed  a several  fisheiy  ? — 1 believe  that  there  have  been, 
but  I am  not  aware  of  any  that  I could  refer  the  Committee  to. 

i5g.  What  in  your  judgment  would  he  the  effect  of  such  convictions,  would 
they  establish  a right  in  the  prosecutor  to  his  several  fishery  ? — They  could 
•establish  no  right  whatever. 

160.  Will  you  state  the  grounds  of  your  opinion? — A conviction  against 
A.  B.  for  fishing  in  any  particular  river  can  be  no  authority  whatever  to  con- 
clude C.  D.’s  right  of  fishing  in  the  same  place.  There  is  no  principle  of  law 
to  make  a conviction  against  A.  B.  binding  and  conclusive  upon  the  rights  of 
C.D.,  or  any  third  party,  because  otherwise  collusion  between  the  person  who 
claimed  an  exclusive  fishery,  and  any  one  of  his  servants,  would  bar  the  right 
of  the  public  for  ever. 

161.  Now  we  come  to  the  second  period,  that  of  1842  ; you  have  paid  atten- 
tion, I think,  to  the  different  Acts  of  Parliament  which  have  passed  since  1 842  ? 

— Yes. 

162.  Have  those  statutes,  passed  for  the  regulation  of  Irish  fisheries,  made 
any  and  what  alteration  in  the  pre-existing  law  touching  the  rights  of  the  sub- 
ject?—Yes,  they  have  made  considerable  alterations. 

163.  Will  you  state  what  they  are  ? — ^The  law  with  regard  to  the  rights  of 
persons  having  lands  adjoining  the  sea-shore  or  tidal  rivers  is  this,  that  the 
shores  of  the  sea  or  a navigable  river  belong  not,  in  presumption  of  law,  to  the 
owners  of  the  adjoining  land,  decided  in  Rex  a.  Smith,  2d  Douglas,  441 ; The 
right  of  the  subject  in  respect  of  the  adjoining  land  extends  to  the  edge  of  the 
high-water  mark  of  the  ordinary  or  neap  tides. 

164.  Mr.  Bellew^  What  is  the  date  of  the  first  Act  of  those  to  which  you 
refer  as  effecting  a great  alteration  in  the  law  ? — Fifth  and  sixth  Victoria,  chap- 
ter 106. 

165.  Not  before  that? — Not  before  that;  the  law  is  very  clear  upon  this 
point ; the  right  of  the  subject  in  respect  of  the  adjoining  land  extends  to  the 
edge  of  the  high-water  mark  of  the  ordinary  or  neap  tides,  and  can  extend  to 
the  low-water  mark  only  by  grant  beyond  time  of  memory  or  prescription. 

The  shore  is  that  part  of  the  land  adjacent  to  the  sea,  which  is  alternately 
covered  and  left  dry  by  the  ordinary  flux  and  re-flux  of  the  tides.  In  other 
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P.  McMahon,  Esq.  words,  the  rights  of  the  proprietor  of  the  adjoining  land  do  not  extend  an  inch 
-'■  beyond  the  highest  ripple  of  the  ordinary  tide.  So  jealous  is  the  law  of  the 

an  February  1849.  rights  of  the  public  over  the  soil  and  waters  of  the  sea  and  its  branches,  that 
every  one  may  fish  in  the  sea  of  common  right,  though  it  flows  on  the  soil  of 
another,  and  may  justify  going  on  the  land  adjoining  the  sea  to  fish,  “ for 
this  is  for  the  commonwealth,  and  for  the  sustenance  of  many,  and  is  the 
common  law and  to  such  an  extent  has  this  doctrine  been  carried,  that  if 
a tenant’s  land  be  overflowed  by  the  sea,  he  will  be  at  once  entitled  to  an  ap- 
portionment of  the  rent,  as  every  one  can  fish  on  it  as  well  as  himself.  If  the 
sea  goes  over  a man’s  land,  though  he  is  bound  by  deed  to  pay  the  rent,  there 
would  be  an  apportionment  of  the  rent,  because  he  has  no  greater  right  to 
fish  there,  the  sea  flowing  over  it,  than  any  other  of  the  king’s  subjects. 

1 66.  Then  who  would  apportion  the  rent  ?— It  arises  from  the  act  of  God,  and 
the  landlord  forfeits. 

167.  Mr.  O'Flakerty.']  That  is,  the  accidental  flow  of  the  sea  ? — Yes. 

168.  Captain  Jones.]  Have  you  any  authority  for  the  propositions  which  you 
have  last  stated  ? — I can  cite  authority  for  every  one  of  these  statements.  The 
authorities  are  for  these  respective  statements:  Third  volume  of  Smith’s 
Reports,  24/  ; Hall’s  Essay  on  the  Rights  of  the  Crown  on  the  Sea  Shores, 
^ge  13  ; Hale’s  Maritime  Law,  part  1,  chapter  5 ; Callis  on  Sewers,  page  53 ; 
Hall,  page  8 ; Schultes’  Aquat.  R.,  citing  Sixth  Modern  Cases,  73;  Comyn’s 
Digest,  55;  Broke’s  Abridgment,  title  “Customes,”  46 ; Rolle’s  Abridgment, 
title  “Apportionment,”  236,  c.  2. 

169.  C/iai7'ma?i.]  You  have  authorities  for  all  the  positions  which  you  have 
laid  down,  have  you  notr — Yes.  I say  nothing  at  all  of  my  own  authority; 
anything  which  1 have  read  fi-om  the  book  has  authority  for  it. 

1 70.  You  say  that  that  was  the  law  at  the  time  of  1842  ? Yes. 

lyt.  Is  not  it  the  law  still? — That  is  the  general  law  of  the  realm,  in  fact, 
but  not  in  practice. 

1 72*  I fiui  not  asking  what  have  been  the  practical  consequences  of  the  law  of 
1842,  but  whether  the  law  remains  the  same ; I am  not  asking  what  obstructions 
there  are  to  its  exercise,  I shall  come  to  that  presently,  but  has  the  legislation 
pursued  since  1842  altered  in  any  and  what  way  the  law  of  fisheries  and  navi- 
gations as  it  was  in  that  year  ?— No,  the  great  principles  of  law  have  not  been 
at  all  affected,  but  as  a matter  of  fact,  rights  have  been  created  by  that  statute 
incidentally  and  by  implication,  which  ai-e  contrary  to  the  common  law  and 
statute  law  previously  existing. 

173.  Mr.  Bellew.]  Then  the  practice  has  been  altered;  in  fact  the  law  is 
different  from  what  it  was  ?— No.  By  the  statute  of  5 & 6 Victoria,  by  implication 
and  covertly  rights  have  been  created  contrary  to  the  common  law  and  to  the 
statutes  previously  existing. 

174.  Chairman.]  Will  you  specify  what  you  mean  by  “rights  have  been 
created;”  what  are  they ?— For  instance,  the  law  is  thus  altered:  before  this 
particular  statute  passed,  stake  weirs  and  stake  nets  and  weirs  of  all  kinds 
were  absolutely  unlawful  by  the  common  law  and  by  the  statutes,  but  this 
statute  says,  “ VTiereas  doubts  exist.” 

1 75-  Mr.  Fagan.]  Is  that  the  25th  section  ?— The  18th  I am  quoting  from  : 

“ And  whereas  doubts  exist  with  respect  to  the  right  to  use  stake  wdrs  and 
stake  nets,  bag  nets,  and  other  fixed  nets  for  the  purpose  of  catching  salmon  in 
the  sea  and  tideways  along  the  coast  of  Ireland,  and  it  is  necessary  to  define 
and  declare  such  right ; be  it  therefore  declared  and  enacted,  that  it  shall  and 
may  be  lawful  for  any  person  legally  possessed  of,  or  entitled  to,  any  several 
fishery  in  or  along  any  estuary  or  part  of  the  sea  coast  in  Ireland,  to  fix  or 
erect,  or  authorise  and  empower  any  lessee  or  assignee  to  fix  or  erect  within 
the  limits  and  bounds  of  such  fishery,  but  subject  to  the  provisions  of  this  Act 
and  such  regulations  and  restrictions  as  may  be  made  by  the  said  Commis- 
sioners pm*suant  to  the  powers  herein  after  reserved  to  them,  any  stake  weir 
stake  net,  bag  net,  or  other  fixed  net  for  the  taking  of  salmon.”  So  far  as  that 
clause  stands,  a party  could  not  set  up  these  weirs  or  stake  nets  or  other 
matters  who  had  not  a legal  right  to  a several  fishery.  But  the  next  clause 
goes  on — 

] 76.  Chairman.]  Before  you  go  to  that  clause  I wish  to  ask  you  this  ques- 
tion. The  preamble  being  the  exponent  of  the  enactment,  can  it  be  taken  that 
the  enactment  applies  to  any  obstructions  as  to,  which  no  doubt  existed  at  the 

time 
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time  of  the  passing  of  the  Act.  I speak  more  particularly  with  reference  to  i’.  McM(^ion,  Esq. 

the  case  of  Frewin  v.  Orr,  that  was  then  depending  in  the  Irish  cornls,  and 

which  was  decided  immediately  after  the  Act  of  Parliament  passed,  and  by  26  February  1 849. 

which  the  illegality  of  stake  weirs  in  general  was  established.  I draw  your 

attention  to  the  recital  taken  in  connexion  with  the  subsequent  decision  of  the 

Irish  court  in  the  case  of  Frewin  v.  Orr.  What,  in  your  judgment,  would  be 

tbe  effect  of  that  recital  and  that  case  in  the  construction  of  the  enactment? — 

I am  not  conversant  with  that  case  of  Frewin  v.  Orr.  I suppose  it  was  decided 
upon  the  existing  law  if  it  was  pending  before  the  courts  at  the  time  that  the 
Act  passed. 

177.  Undoubtedly,  and  the  preamble  of  this  Act  does  not  state  any  object; 
it  merely  says,“  Whereas,  it  is  expedient  to  consolidate  and  amend  the  several 
Acts  now  in  force  in  Ireland,  relating  to  the  fisheries  thereof ; and  that  for  such 
purpose  all  enactments  now  in  force  in  Ireland  relating  to  the  fisheries  thereof 
should  be  repealed”  r — It  does  not  state  any  object  beyond  that,  to  consoli- 
date and  amend  the  several  Acts  now  in  force.” 

178.  But  then  it  also  recites  that  doubts  exist  ? — Yes,  that  particular  section 
says,  “ Whereas,  doubts  exist.” 

179.  There  was  no  previous  enactment  making  stake  weirs  legal;  there 
were  several  making  them  illegal  ? — Yes. 

\ 80.  The  general  preamble  of  the  Act  recites  an  intention  to  consolidate  and 
amend  the  laws  making  stake  weirs  illegal? — Yes. 

181.  The  particular  enactment  commences  with  the  recital  that  in  some 
cases  doubts  exist,  because  it  cannot  be  taken  as  more  than  that.  My  question 
to  you  as  a lawyer  is,  whether  taking  that  new  enactment  in  connexion  with 
the  recital,  with  the  known  state  of  the  law  at  that  time,  and  with  the  subse- 
quent decisions  that  have  passed  in  construction  of  that  Act,  it  can  be  taken  as 
amounting  to  more  than  this,  that  if  there  were  any  stake  weirs  in  existence  as  to 
which  doubts  existed,  those  doubts  were  removed  in  favour  of  such  stake  weirs 
by  that  clause  ? — It  does  not  go  beyond  that.  This  clause  18,  as  it  stands, 
would  not  authorize  the  erection  of  “ stake  weirs  and  stake  nets,  bag  nets,  and 
other  fixed  nets,  for  the  purpose  of  catching  salmon,”  where  they  were  not 
before  legal,  and  where  the  party  setting  them  up  was  not  legally  possessed  of, 
or  entitled  to  a several  fishery. 

182.  Are  you  aware  that  in  the  course  of  the  year  1847,  at  the  Kilkenny 
assizes,  Baron  Pennefather  ruled  in  the  case  of  The  Queen  v.  Power,  that  this 
Act  and  the  subsequent  Acts  had  not,  in  fact,  legalized  Scotch  weirs,  which  are 
stalce  nets,  and  that  it  had  not  repealed  the  statute  of  Magna  Charta,  which  is 
declaratory  of  the  common  law  of  the  land,  and  which,  according  to  the  sound 
construction  of  that  statute,  declares  and  enacts  that  fish  shall  not  be  taken  by 
fixed  engines  ?—  I am  not  aware  of  that  case  having  been  decided,  my  attention 
having  only  very  recently  been  called  to  this  subject  again;  but  I apprehend 
that  that  decision  is  in  exact  conformity  with  what  I believe  the  law  to  be. 

1 83.  You  quite  concur  in  that  view  of  the  law  ? — Yes. 

1 84.  Mr.  Bellew^  Are  you  in  a condition  to  state  what  the  practical  effect  has 
been  in  Ireland  of  that  Act  passing  ? — I was  going  to  say  that  the  first  section 
which  I read,  the  18th  section,  would  virtually  create  no  substantial  difference  in 
the  law  as  previously  existing,  because,  as  I apprehend,  there  is  scarcely,  except 
by  an  Act  of  Parliament,  any  .legal  several  fishery  in  Ireland,  in  any  tidal 
waters ; I apprehend  that  all  the  grants  must  be  subsequent  to  the  time  of 
legal  memory,  and  consequently  must  be  all  void;  therefore  under  that  section 
I apprehend  that  no  one  could  set  up  a right  to  erect  stake  weirs  or  stake  nets  ; 
but  the  next  section  goes  on  and  provides  “ That  it  shall  be  lawful  for  every 
person  who  shall  hold  and  occupy  as  tenant  in  fee  simple  or  in  fee  tail,  or  as 
tenant  for  life,  or  as  tenant  under  any  lease  for  a life  or  lives,  or  as  tenant  for  a 
term  of  years,  of  which  not  less  than  14  years  shall  be  unexpired  at  the  time  of 
first  erecting  such  net,  any  land  adjoining  the  sea-shore  or  any  estuary,  not 
being  within  the  limits  of  any  such  several  fishery,  but  subject  to  the  provisions 
of  this  Act,  and  to  such  regulations  and  restrictions  as  may  be  made  by  the 
said  Commissioners  as  aforesaid,  to  fix  or  erect  such  stake  net  or  other  fixed 
nets  as  aforesaid  attached  to  that  part  of  the  shore  adjoining  such  land.” 

That  confers  a power  which  the  parties  had  not  before  ; it  confers  the  power 
upon  the  several  parties  named  in  this  section  who  have  " land  adjoining  the 
sea- shore,  or  any  estuary,  not  being  within  the  limits  of  any  such  several 
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P.  McMahon,  Esq.  fishery,”  as  was  mentioned  in  the  preceding  section,  ‘'to  fix  or  erect  such  stake 

net  or  other  fixed  nets  as  aforesaid  attached  to  that  part  of  the  shore  adjoining 

I'cbruary  1849.  such  land.”  The  effect  of  that  is  virtually  to  defeat  all  the  provisions  of  the 
common  law  and  of  the  earlier  statutes. 

185.  And  practically  has  that  power  been  made  use  of  since  that  Act? — It 
has  been  made  use  of,  along  the  Shannon  for  instance. 

186.  Chairman.']  You  are  not  aware,  I think  you  state,  of  the  case  of  The 
Queen  v.  Power,  but  I see  that  in  that  case  Baron  Pennefather  also  rules  that 
no  such  weir,  notwithstanding  the  section  of  the  Act,  can  be  erected  in  such 
a way  as  to  injure  the  general  right  of  fishing  at  that  place,  and  the  navigation 
of  the  river,  explaining  what  he  means  by  “ navigation  ” thus ; The  man  who 
owns  a small  boat  is  as  much  under  the  protection  of  the  law  as  the  owner  of 
a vessel  of  1 ,000  tons  burthen,  and  he  has  a right  to  a free  use  of  the  way  as 
much  as  the  proprietor  of  the  largest  ship,  and  it  is  for  you  to  say  if  that  right 
of  way  has  been  now  interfered  with.  The  great  injury  appears  to  be  the 
depriving  boats  of  the  benefit  of  back  water,  a great  benefit  for  such  boats 
heavily  laden,  and  you  will  consider  if  the  weir  be  a nuisance  to  them  in  this 
regard ; if  it  be,  it  signifies  nothing  that  it  is  no  injury  to  lai'ger  vessels,  which 
are  able  to  keep  more  in  the  middle  of  the  river.”  The  jury  found  for  the 
Crown,  and  the  defendant  was  fined,  and  the  weir  was  abated.  That  was  a 
weir  erected  under  the  statute  of  the  5th  & 6th  Victoria.  The  question  which  I 
have  to  ask  you  is  this ; with  reference  to  the  statement  which  you  made  some 
time  ago  as  to  a recent  case  which  has  been  decided,  t think  you  said  that  even 
where  a weir  has  been  legally  erected,  yet  if  it  be  an  injury  to  the  navigation 
or  to  the  fishery  of  the  river,  it  is  a nuisance,  notwithstanding  Magna  Charta 
itself,  notwithstanding  prescription,  notwithstanding  any  statute  or  any  other 
portion  of  the  law  of  the  land  under  which  its  erection  was  legal ; is  not  that 
so  ? — The  case  decided  that  where  the  grant  of  a weir  was  originally  legal,  but 
the  weir  subsequently  became  an  obstruction  to  the  navigation  of  a navigable 
river,  it  was  a nuisance. 

187.  Do  you  concur  in  the  view  which  Baron  Pennefather  here  takes? — If 
the  defendant  was  in  that  case  a “ tenant  in  fee  simple  or  in  fee  tail,  or  a tenant 
for  life,  or  a tenant  under  any  lease  for  a life  or  lives,  or  a tenant  for  a term  of 
years  of  which  not  less  than  14  years  had  been  unexpired  at  the  time  of  first 
erecting  such  net;”  and  he  came  expressly  within  the  provisions  of  the  19th 
section  of  the  5th  & 6th  Victoria,  chapter  106.  I think  it  is  a debatable  ques- 
tion, a question  upon  which  a great  deal  may  be  said  on  both  sides. 

188.  The  ground  upon  which  Baron  Pennefather  ruled  this  is,  that  the  de- 
fendant is  prosecuted  not  for  erecting  a weir  under  the  statute,  but  for  erecting 
it  in  such  a way  as  to  obstruct  the  navigation  and  the  fishery? — Yes. 

189.  Which  is  something  like  the  case  of  the  River  Eden  ? — Yes. 

1 90.  If  a weir  ma,y  be  erected  under  the  provisions  of  this  statute  of  the  5th  & 
6th  Victoria,  does  it  necessarily  follow  that  it  may  lawfully  be  erected  in  such  a 
way  as  to  create  a nuisance  ? — This  statute  is  very  strong.  It  provides  ex- 
pressly that  the  party  may  do  this  which  he  could  not  do  before,  and  it  saves 
to  the  Queen’s  subjects  “ the  free  and  full  exercise  and  enjoyment  of  all  other 
rights  of  fishing,  or  other  rights  whatsoever,  in  or  along  the  said  sea  shore  or 
coast,  or  the  shore  of  such  estuary  as  aforesaid,  subject  to  the  provisions  herein 
contained.”  That  indictment  was  for  obstructing  the  navigation  of  the  River 
Barrow ; very  possibly  that  particular  case  did  not  come  within  this  section,  as 
this  section  relates  to  the  sea  shore  or  estuaries,  and  that  was  a river,  the  River 
Barrow. 

191.  Before  the  passing  ‘of  the  5th  & 6th  Victoria,  it  could  be  no  question  at 
all  whether  the  weir  was  a nuisance  or  not ; the  fact  of  the  weir  being  erected 
would  of  itself  justify  the  conviction  ? — Yes,  beyond  all  doubt. 

1 92.  The  5th  & 6th  Victoria  in  certain  cases  empowers  parties  to  erect  weirs  ? 

193.  But  then  comes  a third  point.  Under  that  statute  may  they  erect 
weirs  in  such  a way  as  to  become  nuisances  to  those  public  rights  which  are 
reserved  by  an  express  clause  in  the  Act,  and  which  probably,  whether  reserved 
or  not,  would  be  understood  to  be  reserved,  I apprehend,  uiiless  there  were  an 
express  exclusion  of  them,  which  is  the  conclusion  which  Baron  Pennefather 
seems  to  take.  What  dp  you  think  of  that  ? — If  Baron  Pennefather  has  so 
decided,  I should  certainly  be  very  sorry  to  differ  from  him  ; and  I should  say 

at 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  FISHERIES  (IRELAND).  17 

at  once  that  from  the  very  high  opinion  which  is  entertained  of  his  judgments 
both  in  Ireland  and  here  (I  have  heard  his  judgments  repeatedly  quoted  in  some 
of  the  courts  here,  by  Baron  Parke,  for  instance,  as  a very  sound  and  able  judge,) 

I should  of  course  not  presume  to  say  a word  against  his  judgment ; if  he  h^ 
decided  so  I should  say  it  concludes  me. 

194.  Mr.  O' Flaherty.']  I think  he  seems  to  rest  his  opinion  considerably  upon 
the  distinction  between  estuaries  and  rivers. 

195.  Chairman^  Do  you  draw  any  distinction  between  estuaries  and  rivers  ■ 

— Yes,  I apprehend  the  Act  does. 

196.  As  to  this  point  upon  which  we  are  speaking,  do  yon  draw  any  dis- 
tinction between  estuaries  and  rivers  ? — I find  by  the  definition  clause,  that 
“ the  word  ‘ estuary  ’ shall  extend  to  a harbour,  and  a roadstead,  and  a bay ; ” 
therefore  I must  confine  myself  to  what  the  Act  says. 

197.  Mr.  O'Flaherty.]  Does  the  section  which  you  read  before  apply  to 

estuaries? — Yes,  the  section  applies  to  “ any  land  adjoining  the  sea-shore  or 
any  estuary.”  ’ 

198.  Then  I should  take  it  that  Baron  Pennefather’s  charge  and  his  decision 
related  to  navigable  rivers,  and  not  to  estuaries  ? — I confess  I did  not  know 
that  I should  be  examined  until  late  on  Friday,  and  I have  for  nearly  a twelve- 
month forgotten  this  subject  altogether.  I have  been  busy  with  other  matters 
since  Friday. 

199.  Chai)-ma}i.]  Are  you  aware  that  at  the  last  Waterford  and  Kilkenny 
Assizes,  that  is  to  say,  the  summer  assizes  of  1848,  there  were  convictions  for 
the  same  thing,  notwithstanding  the  statutes  ?— 1 have  seen  notices  in  the 
papers  of  such  convictions;  1 believe  there  were,  but  I do  not  know  with 
positiveness  and  certainty  anything  upon  the  subject. 

200.  Will  you  turn  to  the  21st  section,  you  will  find  there  an  express  re- 
cognition of  this  doctrine  ?~Yes,  that  provides  it  expressly  ; there  is  an  express 
recognition  of  that  right,  reserving  the  rights  of  navigation. 

201.  That  reservation  extends  to  every  part  of  the  river  as  well  as  the 

estuary,  does  it  not?-- 1 apprehend  that  it  extends  to  every  navigable  river  to 
navigation  generally,  wherever  it  is.  ’ 

202.  There  is  no  distinction,  therefore,  as  to  the  right  of  navigation  between 
rivers  and  estuaries  ; if  a stake  weir  be  legally  erected,  still  if  it  obstruct  the 
navigation  it  will,  under  the  21st  section,  be  illegal  at  any  period  of  it  ?— No 
matter  where  erected ; that  clause  is  so  general  that  wherever  a stake  weir 
is  erected,  and  is  detrimental  to  navigation,  it  must  be  unlawful. 

203.  Mr.  O' Flaherty.]  It  is  a nuisance,  and  must  be  abatable  ? — Yes  it  must 

be  unlawful.  ’ 

204.  Chah-man.]  The  22d  section  provides  that  there  shall  be  no  stake  nets 
on  the  narrow  parts  of  rivers,  does  it  not  ?— Yes. 

205.  The  effect  of  that  section  I take  to  be,  that  even  where  it  will  not  im- 
pede navigation,  still,  if  the  part  of  the  river  be  narrower  than  a ceitain  width 
then  stake  nets  set  up  there  shall  continue  to  be  illegal ; is  not  that  the  mean- 
ing of  it? — Yes;  that  seems  to  be  provided  with  reference  to  the  rights  of  a 
several  fishery,  reserving  the  rights  of  those  who  have  several  fisheries 

206.  Wliateyer  it  may  be,  is  not  that  the  meaning  of  it  ? — Clearly. 

207.  What  is  the  effect  of  the  23d  and  24th  sections  ; what  is  the  effect  of 
enacting  that  where  stake  weirs  have  been  established  for  20  years  in  one 
case,  and  in  another  case  10  years,  they  shall  be  considered  legal,  even  though 
erected  in  the  narrow  parts  of  rivers  ; what  effect  has  such  an  enactment  upon 
the  anterior  rights  of  the  public  r — The  23d  section  I apprehend  leaves  the 
rights  of  the  public,  in  regard  to  all  these  stake  weirs,  the  same  as  before. 

208.  Excepting  in  the  case  provided  ? — Yes. 

209.  And  the  same  with  the  24th? — Yes. 

210.  What  is  the  meaning  of  10  yeai's’  possession,  and  what  is  the  meaning 
ot  20  years  possession ; what  possession  is  intended  by  those  two  enact- 
ments r In  the  23d  section  I do  not  see  exactly  that  the  word  “ possession  ” 
is  used;  the  23d  section  has  the  word  “established.” 

21  j . What  is  the  meaning  of  that ; does  it  mean  continuous  establishment, 
or  does  it  mean  this,  that  you  can  take  half  a year  establishment  in  one  year, 
and  half  a year  in  another,  and  so  when  you  have,  during  a period  of  20  or  30 
years  made  up  the  statutory  limitation,  you  have  complied  with  the  terms  of  * 
the  statute.  Does  it  mean  that,  or  does  it  mean  that  it  must  be  established 
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F.  McMahon,  tsii-  and  continue  for  a long  course  of  years  to  be  so  established  ? — My  attention 
— “ ^as  not  called  to  that  before.  I apprehend  that  the  meaning  of  established 
a February  1849.  gQ  years  or  upwards”  is,  that  it  has  been  in  continuance  of  existence  abso- 
lutely for  20  years  for  fishing. 

212.  Supposing  an  interruption  during  that  period,  what  would  be  the  effect 
of  that? — I apprehend  that  if  there  were  a substantial  continous  interruption 
during  that  period,  that  interruption  would  altogether  break  through  the  period. 

213.  It  would  altogether  destroy  the  inchoate  right? — Yes;  whatever  right 
is  supposed  to  be  saved  by  that  clause  ; suppose  a weir  were  set  up  in  1 800, 
and  kept  till  1810,  and  commenced  again  in  1839,  I apprehend  that  those  two 
periods  would  not  do. 

214.  Mr.  O'  Flaherty. "I  T suppose  you  mean  by  that  a well-founded  interrup- 
tion ? — Yes. 

215.  A claim  of  title  r — Yes. 

216.  Chairman.']  Supposing  it  had  been  destroyed  by  violence  and  not 
restored.  Supposing  that  a question  had  arisen,  for  instance,  between  fisher- 
men who  were  obstructed  by  the  weir,  and  the  person  erecting  the  weir ; 
supposing  the  legal  period  of  limitation  created  by  this  Act  had  not  yet  run  out, 
in  which  case  of  course  the  weir  would  be  illegal,  and  that  then  the  fishermen 
or  parties  resisting  the  pretension  had  assembled,  and  with  the  strong  arm 
desti'oyed  the  weii*,  and  the  weir  not  to  be  restored  immediately  ; what  would 
be  the  effect  of  that  interruption  ? — I tliink  it  would  be  a question  for  the  court 
and  jury  to  say  whether  it  was  a substantial  continuance,  or  a substantial  break 
in  the  continuance,  no  matter  from  what  cause  it  arose. 

2 1 7.  Would  it  not  amount  to  an  act  of  ownership,  of  that  common  right,  on 
the  part  of  the  fishermen.  How  would  it  be  with  a claim  of  common,  for 
instance  ? — I do  not  exactly  see  how  that  would  be.  Supposing  the  fishermen 
who  claimed  the  right  were  to  go  and  break  down  the  weir,  1 do  not  see  that 
it  exactly  would  affect  the  rights  of  the  party  if  he  immediately  restored  the 
weir. 

21 8.  Sir  P.  Nugent.']  If  he  immediately  restored  the  weir? — Or  within  a 
reasonable  time. 

219.  Chah'man.]  What  would  you  call  a reasonable  time? — A reasonable 
time  depends  so  much  upon  the  circumstances,  that  I should  never  attempt  to 
define  it. 

220.  You  think  it  would  be  a question  for  the  jury  what  would  be  a reason- 
able time? — Yes. 

221.  The  Act  says  “ established  supposing  a weir  to  be  set  up,  and  to  be 
maintained  by  the  strong  arm,  as  well  as  attacked  by  the  strong  arm,  to  be  the 
subject  of  a series  of  conflicts  from  its  first  inception,  between  the  weir  owner 
and  those  attacking  it,  would  that  be  an  establishment  within  the  meaning  of 
the  Act  ? — If  you  will  forgive  me,  I had  better  read  the  particular  clause,  and 
I will  read  the  next,  because  there  is  a very  strong  contrast  between  the  two 
clauses.  The  23d  clause  says,  “ That  nothing  herein  contained  shall  be  con- 
strued to  render  illegal  any  stake  weirs  and  other  contrivances  for  placing  or 
erecting  nets  which  have  been  established  for  20  years  or  upwards  before  the 
passing  of  this  Act  in  any  estuary  or  portion  of  river  within  a tideway  of  less 
width  than  three-fourths  of  a mile  at  low  water  of  spring  tides;  provided 
always,  that  nothing  herein  contained  in  regard  to  the  period  during  which 
such  weirs  shall  have  been  established  or  otherwise  shall  be  construed  to  in- 
crease, lessen,  or  affect  the  title  of  any  party  claiming  to  maintain  such  weir, 
or  any  party  disputing  such  title,  but  all  parties  shall  be  entitled  to  their 
respective  rights  as  if  this  Act  had  not  been  passed,  except  so  far  as  such  rights 
may  depend  on  any  Act  hereby  .repealed;  and  provided  also  that  such  weirs 
and  contrivances  shall,  in  all  other  respects,  be  subject  to,  and  the  persons 
using  or  owning  the  same  bound  by  the  provisions  of  this  Act.”  The  next 
section  goes  on  to  say,  “ That  nothing  herein  contained  shall  be  construed  to 
render  illegal  any  stake  weirs,  ebb  and  flood  weirs,  and  other  contrivances  for 
placing  or  erecting  nets  which  have  been  established  for  10  years  or  upwards 
before  the  passing  of  this  Act,  within  the  limits  of  a several  fishery  in  any 
estuary  or  portion  of  a river  within  a tideway,  of  less  width  than  three-fourths 
of  a mile  at  low  water  of  spring  tides,  by  any  person  legally  possessed  of  or 
entitled  to  such  several  fishery  by  charter,  grant,  patent,  prescription,  or  Act  of 
Parliament.”  That  seems  clearly  to  point  to  a difference  between  parties  claim- 
ing 
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ing  a legal  title  under  a pretence  of  law  by  charter,  grant,  patent,  prescription, 
or  Act  of  Parliament,  and  those  erecting,  and  estabUshing,  and  Tnaint^^iniTig  a 
weir  by  any  means  whatever,  and  claiming  it  for  20  years. 

222!  That  leaves  the  legality  of  the  title  untouched? — It  leaves  it  altogether 
untouched. 

223.  Therefore  my  question  recurs,  what  would  be  the  effect  of  those  clauses 
upon  weirs  maintained  on  the  one  hand,  and  assailed  on  the  other,  by  the  strong 
arm ; would  those  weirs  be,  in  any  way,  legalized  by  those  two  clauses  ? — I 
apprehend  not ; clearly  not,  except  here  where  parties  claim  by  charter,  grant, 
patent,  prescription,  or  Act  of  Parliament. 

224.  That  would  be  a title.  What  is  the  word  employed ? — “Legally  pos- 
sessed of  or  entitled.” 

225.  That  leaves  the  question  untouched,  because  prescription  must  be  legal 
prescription,  and  charter  or  grant  must  be  legal  charter  or  grant ; an  illegal 
charter  or  an  illegal  grant  would  not  be  competent  to  confer  a legal  title  to  a 
several  fishery? — Exactly  so. 

226.  Mr.  Bellett'.']  Has  there  been  any  decision  in  those  cases.  Has  any  case 
arisen  under  that  ? — 1 have  not  paid  much  attention  to  Irish  law  on  this  sub- 
ject, but  I will  state  what  the  facts  are.  In  the  Shannon,  for  instance,  this  is 
the  practical  effect  of  this  statute.  Prior  to  that  decision  in  the  Limerick  case 
the  corporation  claimed  exclusive  fishery  of  all  the  river,  and  would  allow  no 
weirs,  that  is  to  say,  they  would  not  permit  any  weirs  to  be  erected.  After  that 
decision,  and  after  this  statute  passed,  the  landowners  all  along  the  river 
claimed  a right  of  setting  up  weirs  on  their  own  account ; and  all  along  the  River 
Shannon,  from  that  time  to  this,  weirs  have  been  erected  by  the  landlords,  and 
no  other  person  has  been  allowed  to  erect  weirs.  They  daim  under  this  Act 
and  the  subsequent  Acts  the  right,  not  only  of  erecting  the  weirs,  but  the  right 
of  excluding  everybody  else  from  fishing,  so  that  the  operation  of  the  several 
Acts  passed  since  1842  is  this,  that  in  the  River  Shannon  no  person  can  now 
fish  in  the  deep  water  or  anywhere,  except  at  a weir,  and  no  one  can  set  up  a 
weir  except  the  owner  of  the  adjoining  land. 

227.  Then  the  effect  has  been  to  increase  the  obstructions  very  much  in 
the  River  Shannon  ? — Yes  ; the  effect  has  been  to  prevent  any  fishing  at  all  in 
the  River  Shannon,  except  at  the  weirs. 

228.  That  is  since  1842  ? — Yes,  and  no  one  can  now  fish  except  a landlord 
or  a person  having  a right  to  the  land. 

229.  Mr.  O'Flaheriy.']  That  is  the  5th  & 6th  Victoria? — Yes. 

230.  What  are  the  recent  Acts  passed  ? — All  the  Acts  which  have  been 
passed  tend  to  confirm  the  rights  of  the  landlords  along  the  shore. 

231.  Mr.  Scully.']  If  you  look  at  clause  18  in  the  Act  of  1842,  you  will  see 
that  all  rights  of  other  subjects  of  the  realm  besides  the  landlord  are  not 
affected ; it  gives  the  landlord  the  right  of  establishing  weirs,  but  all  other 
rights  of  all  other  subjects  are  not  disputed? — Yes  ; but  the  practical  effect  is 
this,  that  the  police  and  water  baili^  appointed  under  the  several  statutes 
passed  since  1842,  allow  no  man  to  fish  in  the  Shannon. 

232.  They  do  so  without  any  authority  ? — Whether  they  have  authority  or 
not,  they  allow  no  one  to  spread  a net  in  the  deep  pai*t  of  the  Shannon,  or  any 
part  of  the  Shannon. 

233*  Chairman.]  Is  not  the  distinction,  according  to  your  view,  this,  that 
whilst  the  rights  of  the  public  remain  unaffected,  according  to  the  decisions  of 
these  judges,  by  the  Acts  passed  in  and  after  1842,  the  difficulty  of  enforcing 
those  rights  is_  considerably  increased,  and  considerable  facilities  are  granted 
to  what,  according  to  you,  is  usurpation? — Precisely. 

234.  "Mx.  Bellew.]  Usurpation  has  taken  place  all  along  the  Shannon  ? — I 
speak  of  the  Limerick  side  5 there  is  usurpation  now  on  the  Limerick  side,  and 
I believe  on  the  Clare  side  ; I speak  from  what  I have  heard  people  say,  that 
no  one  now  can  fish  along  that  rix'er,  from  very  near  Limerick  out  to  Tarbert ; 
no  one  can  spread  a net  on  the  river,  on  any  pretence  whatever,  except  a person 
who  has  a legal  licence  from  the  landlord  to  spread  a net. 

235.  Sir  P.  Nugent.]  Do  you  speak  of  that  from  your  own  knowledge: — I 
was  there  in  1846,  and  every  person  I spoke  to,  and  I spoke  to  numbers  about 
it,  said  that  no  one  was  allowed  ; that  if  a man  or  any  body  of  men  went  out 
to  spread  a net,  the  police  or  the  water  bailiffs  would  go  out  and  take  the  net,. 
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i>.  McMahim,  Esq,  and  confiscate  tlie  net,  and  bring  the  party  before  the  magistrates  and  send  him, 
— to  prison,  or  make  him  apologize. 

a Februaiy  1849.  236^.  That  was  the  result  of  your  own  observation  upon  the  subject  r — Yes  ; 

there  is  a gentleman  of  the  name  of  Mr.  James  Brown,  whom  I know  very  well ; 
he  had  a weir  before  this  Act,  and  used  to  fish,  and  he  himself  told  me,  as  a 
matter  of  fact,  that  he  wanted  to  go  out  to  fish  in  the  deep  water,  with  nets 
,for  catching  fisli  in  the  deep  water,  and  that  he  would  not  be  allowed,  in  con- 
sequence of  the  claims  of  right  set  up  by  the  landlords  having  the  weirs  along 
the  shores.  ° 

237.  Mr.  O' Flaherty.']  In  point  of  fact,  instead  of  malting  one  several  fishery, 
they  have  made  several  several  fisheries,  if  I may  say  so  ? — Yes ; what  was  for- 
merly an  illegal  claim  by  the  Corporation  of  Limerick  is  now  set  up  by  the 
several  landlords  along  the  several  parts  of  the  river. 

238.  Mr.  FagMi.]  Will  you  have  the  goodness  to  refer  to  the  section  of  that 

Act  which  gives  that  power  : — I do  not  know  that  there  is  a section  giving  that 
power.  ° 

239.  Mr.  O'Flaherty.]  It  is  the  construction  of  the  Act  The  effect  of  the 
several  Acts  passed  on  the  subject  is  this : those  who  have  the  land  on  the  sea 
shore  are  authorized  to  appoint  water-bailiffs ; the  coast-guard  are  made  water- 
bailiffs  } the  water-bailiffe  perhaps  have  not  so  nice  an  appreciation  of  the  law 
as  other  people,  and  if  they  catch  a man  fishing  or  spreading  nets,  they  say  that 
is  unlawful,  and  come  and  seize  the  nets ; I know  this  to  have  occurred  as  a 
matter  of  fact ; at  least  I was  told  so  a short  time  after  it  had  happened 

240.  Mr.  Fagan.]  Have  those  bailiffs  acted  under  the  commands  or  orders 

of  the  Fishery  Commissioners?— The  transaction  to  which  I specially  refer 
occurred  before  the  last  Act ; it  occurred  in  1846;  some  men  there  wished  to 
fish  out  in  the  deep  water  without  at  all  interfering  with  the  weirs,  and  the 
police  went  out,  seized  the  nets  and  destroyed  them  and  confiscated  them  as 
they  thought  they  had  a right  to  do  under  the  Act.  ^ 

241.  Pi-eviously  to  the  Act  of  1842  the  public  did  use  the  right  of  fishing  in 
those  places  ?— Previously  to  the  Act  of  1842  the  public  used  lo  fish,  but  their 
right  of  fishing  was  disputed  by  the  Corporation  of  Limerick. 

242.  Captain  Jowei',]  Does  the  Act  of  Parliament,  giving  the  water-bailiffs 
power  to  seize  nets  and  confiscate  them,  enable  the  water-bailiffs  to  confiscate 
nets  without  the  intervention  of  a magistrate  ?— Mr.  Jagoe  has  written  a book 
upon  that  subject,  and  I quote  Mr.  Jagoe’s  book  on  the  effect  of  it.  If  I mav  be 
allowed  to  read  what  Mr.  Jagoe  says,  I will  do  so.  With  regard  to  one  of  the 
sections,  I think  it  is  the  86th,  Mr.  Jagoe  on  the  Irish  Fishery  Act,  says.  “ The 
powers  of  the  water-bailiffs  are  very  great ; their  duties  are  not  only  executive 
but  ludicial : thev  can  entftr  all  fishimr  hnnl-c 


-n  Ti.  r £1-  ■ ’ ''^^t®r-bailiff  is  made  the  judge 

of  the  illegality  of  fishing  instruments ; the  officers  and  petty  officers  of 
cruizers  and  officers  and  men  of  the  coast-guard  service  get  by  this  section 
judicial  power it  is  the  86th  section  of  this  Act. 

. The  5th  & 6th  Victoria  ?— Yes ; he  sa).s,  “ The  officers  get  by  this  section 
judicial  power,  as  they  can  seize  iUegal  nets,  and  decide  regai-ding  any  offences 
contrary  to  the  provisions  of  the  Act  or  of  the  bye-laws and  he  says,  speakin» 
of  section  103  (I  like  to  quote  a gentleman  who  has  written  expressly  on  th? 
subject  who  may  differ  from  me  in  opinion),  “ Tlie  justices  change  places  with 
the  water-bailiffs,  who  are  the  judges,  and  the  justices  become  merely  directors 
the  sale  or  destruction,  according  to  the  decision  of  the  water- 

baums. 

244.  Mr.  O' Flaherty.]  They  cannot  confiscate  without  the  sanction  of  the 
magistrates  t No  ; it  is  a matter  of  form  to  get  the  magistrates’  decision 

245.  Cham}ian.]  Mr.  Jagoe  is  a barrister,  is  he  not?— He  is  an  Irish  bar 
rister  wbo  has  written  a great  deal,  I believe,  upon  many  Acts  of  Parliament 
and  the  fishery  laws. 

, respect  to  the  seizure  of  floating  or  movable  engines  by  the  water 

bai^s,  has  jt  happened  within  your  experience  that  innocent  parties  fishin<r  in 
perfect  conformity  with  the  law,  that  is  to  say,  not  violating  any  law  ®not 
using  any  illegal  engine,  not  taking  fish  upon  another’s  soil,  or  at  illegal  times 
or  anywhere  but  where  they  had  a right  to  fish,  have  been  interfered  with  by 

the 
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the  police,  and  their  engines  taken  from  them,  and  carried  away  ; do  you  know  P.  McMahon,  Esq. 
any  such  instances  ? — Yes  ; I know  an  instance  of  the  extravagance  to  which  ■■  — 

the  police  have  carried  their  interference,  which  T may  mention  to  the  Com-  February  1849. 
inittee,  and  which  is  almost  incredible. 

247.  Will  you  please  to  state  it  ? — I did  not  see  it  myself,  but  I had  it  from 
a gentleman  in  whose  veracity  I have  the  most  unlimited  confidence. 

248.  Sii’  P.  Nugent^  Still  you  have  not  it  on  your  own  authority  r — I have 
not  it  on  my  own  authority.  I did  not  see  it.  In  the  county  of  Limerick 
there  is  a village  called  Bdlyhahill ; it  is  about  four  miles  from  the  River 
Shannon ; there  is  a small  stream  leading  into  the  Shannon,  a salmon  could 
never  get  up  there  excepting  at  a very  high  flood.  In  the  summer  season  the 
little  stream  spreads  over  the  sand  and  is  almost  hidden  from  view.  In 
the  autumn  of  1845  a number  cf  little  children  were  fishing  with  forks  for 
eels,  as  you  may  have  seen  children  sometimes  do,  and  I am  credibly  informed 
and  believe,  that  the  police  went  and  hunted  those  children,  caught  five  or  six 
of  them,  and  took  the  forks  from  them,  as  fishing  in  contravention  of  the  fishery 
Acts.  I have  not  the  remotest  doubt  of  the  truth  of  that  statement,  though  I 
did  not  see  the  circumstance  myself ; it  is  a matter  of  public  notoriety,  and 
I have  lieard  several  mention  it. 

249.  Mr.  O’P/ff/ier/g.j  Are  you  practically  acquainted  with  fishing  yourself  5 
are  you  an  angler  or  fisWman? — I never  could  endure  it. 

250.  There  are  many  of  those  small  streams  tributaries  to  large  rivers,  and 
in  heavy  floods  the  fish  do  come  up  into  those  small  streams  ?— I know  that ; 

I know’  the  river  very  well.  Even  if  the  owners  of  the  land  had  the  right  to 
erect  weirs  on  the  sea  shore  as  on  the  coast  of  England,  they  have  had  from 
time  immemorial  the  right  of  erecting  weirs  on  the  sea  shore ; it  has  been  held 
and  decided  in  several  cases  that  their  right  to  keep  a weir  does  not  interfere 
with  the  right  of  the  public  to  fish  all  round  ; but  in  the  Shannon,  I know  as  a 
matter  of  fact,  that  on  account  of  setting  up  the  weirs  on  the  shore,  they 
totally  exclude  the  rest  of  the  community  from  fishing  in  any  part  of  the  river ; 
that  is  the  fact. 

25].  C7iairma?i.]  And  that  in  your  view  is  illegal,  the  law  being  the  same  in 
both  countries?— Clearly. 

252.  Captain  jirchdau.]  Did  that  circumstance  to  which  you  have  alluded 
occur  during  the  open  or  close  season? — In  August  1845. 

253.  Probably  those  fish  were  going  up  to  spawn  ? — They  were  eels  ; salmon 
could  not  go  up  there  in  the  summer  season,  except  during  a flood.  I never 
heard  of  a salmon  being  caught  in  the  river. 

254.  Mr.  BeUew.}  When  the  corporation  claimed  that  right,  did  they  allow 
people  to  place  nets  ? — No,  and  the  rest  of  the  public  were  continually  disput- 
ing their  rights ; they  used  to  send  an  armed  vessel  down  along  the.  river, 
which  used  to  run  through  the  weirs,  and  used  to  level  all  the  weirs,  except 
where  the  owners  of  the  weirs  used  to  threaten  to  fire  on  them.  There  is  a 
fact  mentioned  in  one  of  the  reports  that  a Mr.  Leslie,  of  Tarbert,  collected  his 
tenantry  in  a body,  and  threatened  to  fire  upon  this  vessel  when  it  came  down 
to  destroy  his  weir  near  Tarbert. 

255.  Mr.  O'-F/a/iertg.]  Can  you  give  us  any  information  as  to  the  practical 
effect  of  the  exclusion  of  the  public  from  fishing  upon  the  increase  or  diminu- 
tion of  the  fish,  from  your  own  knowledge  ? — The  increase  or  diminution  of  the 
fish  in  what  way  r 

256.  In  breeding ; whether  they  have  diminished  or  increased  since  this  new 
law  came  into  operation  ? — I have  not  heard  at  all  that  they  have  increased. 

257.  C/if/irman.]  Are  those  weirs  of  which  you  speak,  as  having  been  erected 
since  1842,  carried  across  the  river,  or  to  a certain  extent  r — They  cannot  be 
carried  across  the  Shannon. 

258.  With  reference  to  the  last  question  of  the  Honourable  Member,  I wish 
to  know  whether  one  effect  of  running  weirs  towards  the  middle  of  the  stream, 
the  salmon  being  thereby  prevented  from  going  up  in  the  shallow  water,  is  not 
to  force  the  salmon  into  the  deep  water  in  the  middle  of  the  stream,  which  in 
the  Shannon  at  least  abounds  with  seals  and  porpoises,  which  destroy  the 
salmon  ? — Yes,  that  is  the  effect. 

259.  Have  you  any  idea  from  what  you  know  yourself,  or  from  what  has  been 
calculated  by  others,  what  proportion  the  salmon  destroyed  in  that  way  by  fish 
of  prey  bear  to  the  salmon  captured  by  fishermen  on  the  same  spot? — I speak 
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1\  McMahov,  Esq.  only  from  what  I have  seen  in  the  Reports  before  Parliament  on  this  subject ; 

and  I think  that  the  majority  or  a great  number  of  the  witnesses  who  were 

26  February  1849.  examined  before  the  Committee  of  1824  and  that  of  1836,  stated  that  about  30 
times  more  were  killed  by  porpoises  and  seals  in  the  Scotch  and  in  the  Irish 
rivers  than  were  caught  by  the  weirs. 

260.  How  many  weirs  are  there  in  the  River  Shannon  that  are  run  quite 
across  the  river  r — There  is  only  one  weir  that  I am  aware  of,  that  is  Mr. 
Gabbett’s  weir. 

261.  The  corporation  weir  ? — Yes. 

262.  That  is  the  Lax  weir  which  we  have  spoken  of  ? — Yes. 

263.  Mr.  Fagan,']  Is  that  at  Limerick  ? — It  is  about  two  miles  or  a mile  and 
a half  above  Limerick;  it  is  between  Limerick  and  Castleconnel. 

264.  Chairman.]  You  have  been  on  the  spot,  I think  r — I have. 

265.  Have  you  examined  it  with  reference  to  the  question  of  navigation ; 
that  is  to  say,  if  the  weir  were  out  of  the  way,  what  eifect  it  would  have  upon 
the  navigation  of  the  Shannon? — The  tide,  I think,  rises  from  six  generally  to 
about  12  feet,  something  about  that  at  both  sides  of  the  weir,  and  boats 
certainly  could  go  up  if  the  weir  were  not  there  ; but  I believe  that  some  dis- 
tance above  it  the  navigation  from  natural  causes  is  greatly  impeded. 

266.  Mr.  Fagan.]  Is  this  called  a head  weir  ? — No. 

267.  Chairman.]  Will  you  describe  that  weir;  what  is  the  width  of  the  river 
at  that  spot? — I should  not  like  to  speak  positively  about  the  width  of  the 
river  there.  I only  saw  it  when  I went  on  the  morning  of  that  trial.  I wished 
to  see  it.  I should  say  it  is  perhaps  a quarter  of  a mile  wide,  or  something  like 
that,  I cannot  speak  positively. 

268.  Is  the  weir  carried  right  across  ? — The  weir  is  carried  right  across. 

269.  Is  there  any  gap  in  the  weir? — There  is,  I believe;  there  is  a gap,  as 
required  by  some  of  the  Irish  statutes. 

270.  Mr.  Fagan.]  The  Queen’s  Gap? — Yes,  I think  what  they  call  Queen’s 
Gap. 

27:.  Chairman.]  What  is  the  width  of  the  gap  by  comparison  with  the  width 
of  the  river ; by  comparison  with  the  length  of  the  weir  what  proportion  of  the 
weir  is  occupied  by  this  gap  ? — I cannot  speak  positively,  but  it  is  a small  gap 
that  a large  boat  could  not  get  through  clearly  ; a boat  could  not  get  through  of 
any  kind. 

272.  That  is  as  to  width,  not  as  to  depth  ? — ^Yes. 

273.  Is  the  one  which  you  speak  of  the  only  gap  in  the  weir  ? — I really  do 
not  know  much  about  that  weir  ; I will  give  the  Committee  all  1 know  about 
it ; what  I thought  at  the  time';  I cannot  speak  positively ; perhaps  other 
parties  may  think  the  description  of  the  weir  very  material ; I do  not. 

274.  Do  you  remember  whether  that  is  the  only  gap  in  the  weir? — I do  not 
think  there  is  any  gap  in  the  wen-  but  what  is  required  by  the  statute  ; that  is 
my  belief ; what  is  called  the  Queen’s  Gap,  I think;  is  the  only  gap. 

275.  Do  you  remember  what  is  the  depth  of  water  in  that  gap  ? — I really  do 
not  know  ; the  men  were  fishing  at  the  time  that  I saw  it,  and  I thought  the 
average  depth  of  water  in  the  whole  place  was  about  three  or  four  or  five  feet 
at  the  time  that  I saw  it. 

276.  In  the  gap  was  it  three  or  four  or  five  feet  deep  ? — Along  the  several 
chambers  that  they  seemed  to  be  fishing  in,  and  I suppose  the  gap  was  the 
same  average  depth  as  the  rest. 

277.  You  do  not  know  it;  you  speak  only  from  supposition? — I do  not 
know  it. 

278.  Is  there  an  island  in  that  part? — Yes ; there  is  the  King’s  Island,  I 
think  it  is  called. 

279.  How  is  that  gap  situated  with  respect  to  that  island;  is  the  island 
above  or  below  the  gap  ? — The  weir  is  at  the  side  of  the  island. 

280.  Is,  the  island  above  or  below  the  gap? — It  is  above  and  below,  because 
the  island  is  a very  large  island. 

281.  Mr.  O'Flaherty.]  It  forms  a part  of  the  gap,  does  it  not;  the  gap 
reaches  to  the  island  on  one  side  ? — I think  so  ; I do  not  know  very  much 
about  the  details. 

282.  Mr.  Fagan.]  Does  the  tide  go  through  the  gap  ? — Clearly. 

283.  Chav'man.] 
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283.  Ckairman.']  Do  you  remember  whether  there  is  a shoal  immediately  jP-McMhAob,  Esq. 

below  the  gap  ? — I confess  that  I must  say  that  it  would  be  better  to  ask  any 

other  witness  ; I went  and  saw  it  with  reference  to  the  trial,  and  only  saw  it  February  1849. 

with  a lawyer’s  view. 

284.  What  is  the  weir  built  of? — It  is  built  of  stone  piers  and  lath  work  ; 
stone  piers  like  the  piers  of  a bridge,  and  lath  work  stretched  across  securely 
from  pier  to  pier  at  the  western  side,  the  side  on  which  the  salmon  came  from 
the  sea ; the  tide  comes  up  on  that  side. 

285.  Is  that  on  the  Clare  or  the  Limerick  side  ? — It  is  between  the  two  ; the 
river  runs  between  Clare  and  Limerick. 

•2S6.  Which  side  do  you  say  is  the  western  side? — The  side  looking  down 
towards  the  city. 

287.  Is  the  western  side  the  Clare  or  the  Limerick  side? — I cannot  say;  I 
do  not  recollect  the  locality ; I saw  it  in  the  morning,  and  did  not  observe  the 
points  of  the  compass. 

2S8.  How  many  chambers  were  there  in  that  weir  which  you  saw  in  1841  ? 

— I really  do  not  know?  I walked  over  the  wei)-  to  see  whether  or  not  it  was 
a nuisance,  as  an  obstruction  to  the  navigation. 

289.  You  stated  that  there  was  the  gap  in  the  weir  provided  by  Act  of  Par- 
liament ; do  you  mean  to  say  that  it  was  really  bondjide  such  a gap  as  is  pro- 
vided in  the  Act  of  Parliament ; do  you  mean  to  give  any  opinion  upon  that 
point  ? — No,  I do  not  at  all. 

290.  Are  you  of  opinion  that  this  weir,  which  you  say  is  the  only  weir 
earned  across  the  river,  has  any  effect  upon  the  drainage  of  the  lands  adjacent ; 
that  is,  in  preventing  drainage  or  in  causing  floods  ? — 1 am  not  at  all  conversant 
with  that  part  of  the  country.  I went  on  the  King’s  Island  that  morning  to 
see  that  particular  weir. 

291.  As  to  other  weirs  which  have  been  erected  in  the  Shannon,  are  you 
acquainted  with  any  which  have  been  erected  there  by  the  Commissioners  of 
the  Shannon  Navigation,  under  the  Act  of  Parliament  ? — No. 

292.  Do  you  know  anything  of  mill  weirs  and  obstructions  of  any  other 
kind  besides  those  which  you  hare  spoken  to  ? — I do  not  know  any  on  the 
Shannon  that  at  all  obstruct. 

293.  Or  the  tributaries  of  the  Shannon  r — On  the  small  tributaries  of  the 
Shannon  I know  some  mill  weirs  that  of  course  obstruct  the  passage  of  the 
water. 

294.  Mr.  Fagan."]  Erected  since  1842  ?— No,  not  erected  since  1842.  They 
obstruct  the  passage  of  fish  or  salmon  going  up. 

295.  Chairman.]  Do  they  occasion  the  destruction  of  salmon  as  far  as  you 
know  ? — They  prevent  the  breeding  of  salmon,  which  is  equivalent ; they  pre- 
vent the  salmon  from  going  into  the  shallow  fresh  water  where  they  might 
breed. 

296.  Do  the  mills  in  any  case  that  you  know  occasion  directly  the  destruction 
of  salmon.  I mean  by  the  machinery  ? — No,  I am  not  aware. 

297.  ArethemiE  weirs  carried  right  across  the  tributaries  ?— Generally  I 
think  they  are. 

298.  Does  the  water  pass  over  the  weir? — Some  weirs  it  does  not  pass  over. 

299.  But  is  turned  completely  off? — It  is  turned  off;  it  is  let  down  by 
sluices  ; when  a flood  arises  the  sluices  are  opened.  I speak  with  regard  to 
the  River  Deal  principally.  I do  not  know  much  more. 

300.  Supposing  those  weirs  are  illegal,  there  is  an  end  of  the  question ; but 
supposing  they  are  legal  erections,  would  it  not  be  possible  to  provide  a suffi- 
cient passage  of  water  O'^'er  the  weirs  for  the  passage  of  salmon  without  in  any 
way  interfering  with  the  efficiency  of  the  machinery  for  mill  purposes  ? — I dare 
say  it  would. 

301.  What  is  the  present  law  of  Ireland  with  respect  to  mill  weirs,  weirs 
erected  for  the  working  of  mills  ? — Ido  not  know  exactly;  my  attention  has 
not  been  called  to  the  operation  of  the  law  in  that  particular  respect,  so  that  I 
have  not  looked  at  it,  and  cannot  give  an  opinion  with  any  positiveness.  There 
is  some  clause  in  some  Act  relating  to  the  subject,  I know. 

302. :  Under  the  general  law  with  respect  to  fisheries  and  navigation,  unless 
there  is  some  enactment  providing  especially  for  mill  weirs,  are  not  mill  weirs 
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P.  iiycMaZiOH,  Esq.  comprised  in  the  general  law  respecting  such  works? — Yes,  mill  weirs  in  navi- 
gable  rivers. 

2(5 1'cbruary  1849.  ^ 303,  We  are  confined  to  that  question,  and  cannot  go  into  any  question  respect- 
ing rivers  which  are  not  navigable,  excepting  so  far  as  they'are  tributaries  of 
navigable  rivers ; in  which  case  we  can  inquire  to  the  extent  of  providing  spawn- 
ing beds  for  the  fish  ? — I did  not  understand  the  former  questions ; I supposed  that 
they  alluded  generally  to  tributaries,  whether  navigable  or  not. 

304.  Supposing  a river  to  be  navigable  both  in  the  fresh  and  tidal  portions, 
and  supposing  a mill  weir  to  he  erected  in  the  stream,  if  tliere  is  no  special 
enactment  on  the  subject,  does  it  not  come  under  the  general  law  relating  to 
obstructions? — Clearly  ; any  obstruction  to  a navigable  river. 

305.  Supposing  the  right  of  the  subject  to  fish  in  the  tidal  and  other  navigable 
portions  of  a navigable  river  is  obstructed  consequentially,  by  the  deprival  of  the 
fish  of  their  access  to  their  spawning  beds,  in  consequence  of  the  erections  for  the 
purpose  of  working  mills  in  those  portions  of  the  river  that  are  not  navigable, 
would  not  they  be  nuisances  to  the  fisheries  below  those  obstructioms,  supposing 
the  nature  of  the  fish  to  be  .such  that  it  required  those  spawning  beds  ?— I should 
not  like  to  answer  that  question  with  precision.  The  question  I apprehend  to  be 
this  : whether  where  there  is  a tributary  which  is  not  a tidal  and  navigable  river, 
and  therefore  is  private  property,  and  the  owner  of  the  fishery  of  that”iver  erects 
some  obstruction  in  it  which  prevents  salmon  from  getting  up,  that  is  or  not  a 
nuisance  r 

306.  Yesr— I should  not  like  to  give  an  opinion  upon  that;  it  might  be  the 
subject  of  an  action  ; I should  rather  not  give  an  opinion  upon  that  subject. 

307.  The  subject  is  referred  to  in  the  judgment  of  Mr.  Baron  Pennefather,  to 

which  your  attention  has  been  directed;  but  I will  ask  you  this  question  : take 
the  case  of  a river  not  navigable ; suppose  that  there  are  two  mills,  one  above 
and  one  below,  and  that  the  miller  whose  mill  is  in  the  upper  portion  of  tlie 
river  turns  oft'  or  dams  up  the  river  so  that  the  mill  below  cannot  work,  clearlv 
that  is  a nuisance  to  tliose  below,  or  which  is  the  same  thing,  a private  injury 
to  the  mill  below,  for  which  the  miller  may  recover  bv  some  form  of  prosecu- 
tion ?— Yes.  ' ' 

308.  What  difference  is  there  in  principle  between  such  an  obstruction  as  that 
and  the  obstruction  to  which  I have  directed  your  attention,  by  which  all  the  fish 
resorting  to  a navigable  river  are  either  destroyed  in  the  upper  portions  of  it 
or  are  prevented  from  getting  there,  and  of  course  are  compelled  to  descend  the 
river  and  seek  some  other  haunt ; would  not  the  common  law,  independently  of 
any  statute,  found  a claim  by  action  in  the  case  of  a private  individual,  and  by  a 
prosecution  in  the  case  of  the  public,  for  an  obstruction  to  the  common  right?— 

I should  rather  certainly  take  time  to  consider  that  question  ; but  there  is  this 
material  difference,  that  there  would  be  no  right  in  one  miller  to  proceed  by  in- 
dictment against^  the  other  miller ; if  he  had  a remedy  it  would  be  only  by  an 
action  for  diverting  the  watercourse.  Now  there  is  a clear  wrong  done  to  him, 
because  his  mill  is  prevented  from  working;  but  then  it  is  not  so  with  every  one 
of  the  public.  The  public  have  no  interest  in  the  fish  till  tliey  are  caught ; each 
individual  going  to  a tidal  and  navigable  river  has  no  interest  in  the  fish  until  he 
has  actually  caught  it,  and  therefore  I apprehend  it  might  make  a difference, 
because  there  a man  could  only  say  that  he  had  the  right  of  catching  fish  in  the 
tidal  river,  and  that  he  was  damnified  only  to  the  extent  of  some  firii  boino-  pre- 
vented from  going  up  the  fresh-water  portion  and  spawning  there,  and  so  of  havin'^ 
hts  ultimate  chance  of  catching  more  salmon  on  their  return  from  sea  diminished*^ 
It  is  a question  upon  which  I should  rather  not  give  an  opinion. 

309.  You  are  aware  that  the  Legislature  has  repeatedly,  by  Act  of  Parliament 
both  by  enactment  and  recital,  affirmed  that  it  is  for  the  public  policy  that  spawn- 
ing bed.s  of  fish  in  Ireland  shall  be  protected  ? — Yes,  I am  aware  of  that. 

3TO.  And  that  their  access  to  those  beds  shall  be  facilitated,  or  at  least  not 
obstmeted  ? — Yes. 

311.  Does  not  tliat  make  a difference  in  the  case?— It  does  make  a difference 
ni  the  case  j but  still  I do  not  see  exactly  how  I could  frame  an  action  or  an 
indictment. 

312.  The  question  is,  whether  it  would  not  be  illegal  as  being  against  public- 
policy;  I do  not  ask  as  to  the  way  in  which  it  would  be  punished  ?— If  a party 
intentionally,  with  the  view  of  stopping  salmon  going  up  from  a public  to  a private 

streuir 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


25 


SELECT  COMMITTEE  ON  FISHERIES  (IRELAND). 

stream,  and  so  preventing  the  breeding  of  fish,  were  to  do  that,  I am  not  sure  p.  McMahon  Esq. 

that  an  indictment  might  not  lie  ; but  it  is  a question  which  I have  not  turned  my 1- 

attention  to,  and  I should  rather  not  answer  it  positively.  Perhaps  if  I had  time  26  February  1849. 
to  consider  it  I might  find  some  authorities  upon  it. 

313.  Would  it  not  be  perfectly  possible,  without  affecting  the  machinery  of  the 
mill,  or  its  power  of  working,  to  provide  a sufficient  supply  of  water  for  the  fish 
to  pass  and  repass  at  all  times  over  the  weir;  for  instance,  would  it  not  be  pos* 
sible,  instead  of  distributing  the  vvater  in  a thin  stream  over  the  entire  weir,  to 
compel  millers  by  Act  of  Parliament,  even  those  who  are  lawfully  possessed  of 
such  weirs,  of  such  of  them  as  are  lawful,  to  raise  the  coping  at  the  two  ends,  so  as 
to  force  this  thin  stream  into  the  centre,  and  thereby  afford  a flow  of  water  enough 
for  the  salmon  to  pass?  — I apprehend  that  that  might  be  done;  but  that\ 
a question  upon  which  I do  not  feel  myself  competent  to  give  an  opinion ; it  is 
a matter  of  practical  science,  and  I do  not  understand  it. 

314.  Captain  ArcMallJ]  Do  you  know  how  the  law  at  present  stands  with 
regard  to  millers  raising  their  sluices  or  flood-gates  on  a certain  day? — There 
is  a special  provision  in  some  of  the  recent  statutes  upon  that  subject,  to  which 
I was  disposed  to  refer.  I believe  that  all  that  is  provided  for  by  the  Act  of 
5 & 6 of  Victoria. 

315.  Chairman.']  Have  you  referred  to  that  clause? — No;  I have  looked  to 
this  statute  with  reference  merely  to  the  general  right. 

316.  Does  the  clause  to  which  you  allude  refer  exclusively  to  sluices  for  irri- 
gation and  other  purposes,  not  referring  to  mill-dams? — No  ; I think  it  refers  to 
mill-dams,  and  matters  of  that  kind. 

317.  Are  you  aware  that  the  courts  of  petty  sessions  and  quarter  sessions  in 
Ireland  have  construed  the  clauses  to  which  I directed  your  attention  a little  while 
ago,  about  10  years  and  20  years’ limitation,  thus:  that  if  the  party  claiming 
a weir  can  show  that  it  has  existed  altogether,  say,  during  a period  of  SO  years, 
taking  intervals  of  time,  a broken  year  in  1841,  another  broken  year  in  1842,  and 
so  on,  and  making  of  the  whole  a period  of  10  years  or  20  years,  the  clause  is 
complied  with,  and  that  the  legality  of  the  weir  is  established.  Are  you  aware 
that  such  decisions  have  been  rendered? — I have  heard  of  such  decisions;  I have 
heard  of  them  generally,  not  anything  in  particular. 

318.  Have  you  heard  of  any  such  case  in  Waterford? — No;  I will  not  be 
positive  at  all,  except  hearing  generally  that  such  cases  have  happened;  I cannot 
speak  positively. 

319.  Is  that  construction  of  the  statute  erroneous  or  not.  Referring  to  the 
clause  which  you  read  just  now,  where  it  is  enacted  that  the  weir  shall  liave  been 
established  for  10  years,  does  that  mean  10  years  continuously.  I think  you  have 
stated  that  it  does ; if  so,  what  in  your  opinion  is  the  character  of  these  decisions? 

— I should  like  to  see  the  decision  first,  because  it  may  be  that  in  that  particular 
case  there  could  be  no  fishing;  that  it  was  necessary  to  remove  the  weir  during 
a part  of  the  year. 

320.  My  question  is  this  : You  say  that  10  years  or  20  years’  continuous  pos- 
session IS  necessary.  Supposing  that  there  is  not  10  years’  continuous  possession, 
but  say  two  years’  continuous  possession,  and  then  a period  of  three  years’  con- 
tinuous possession,  and  then  a period  of  five  years’  continuous  possession,  making 
altogether  10  years,  with  considerable  intervals  between  the  periods,  would  the 
Act  in  such  a case  be  complied  with,  in  your  opinion? — Intervals  of  years  ? 

321 . lam  bringing  it  within  your  answer,  in  which  you  stated  before  that  you 
thought  that  that  would  not  do,  that  you  must  begin  de  novo.  Can  those 
decisions  of  petty  sessions  and  quarter  sessions  in  construction  of  the  Act  be, 
according  to  you,  supported  as  good  in  law,  putting  the  case  as  I put  it? — 

I apprehend  clearly  not,  except  under  some  very  special  circumstances  with  rela- 
tion to  some  very  special  sort  of  fishery,  which  I am  not  aware  of. 

322.  Taking  it  in  connexion  with  the  law  as  you  have  expounded  it,  can  there 
be  any  circumstance  where  the  Act  not  being  complied  with,  and  there  being  no 
provision  at  common  law  to  meet  that  case,  such  a weir  can  be  anything  else  but 
an  obstruction  and  a nuisance  ? — I apprehend  that  generally  it  would  be  so ; I 
apprehend  that  there  is  very  little  doubt  about  it,  scarcely  any ; I have  none  at  all 
about  it,  as  a matter  of  general  consideration. 

323.  Have  you  turned  your  attention  to  the  question  of  maximum  and  minimum 
penalties  for  offences  against  the  fishery  laws;  the  operation  of  existing  law 
touching  penalties  ? — No/ 1 have  not  attended  to  that  subject  very  particularly. 
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324.  Are  you  aware  whether  there  is  a disposition  to  impose  heavy  penalties 
or  low  penalties  in  the  courts  of  petty  and  quarter  sessions  upon  weirs?— -It 
depends  altogether,  I believe,  in  practice,  upon  the  views  which  the  particular 
magistrates  take,  whether  they  are  interested  in  the  weirs  or  not.  I believe 
common  calumny  states  that;  that  they  vary  very  much  according  to  the  sup- 
posed interest  which  they  have  in  the  subject-matter  of  decision. 

325*  Take  the  case  where  a maximum  penalty  is  provided  and  no  minimum 
penalty,  and  the  weir  owner  or  the  owner  of  any  other  fixed  engine  is  prosecuted 
according  to  law  before  magistrates,  having  themselves  interests  of  a similar 
character,  and  supposing  him  convicted,  do  you  think  that  in  that  case  it  would 
be  expedient  that  the  law  should  determine,  not  only  a maximum,  but  also  a 
minimum  penalty,  so  as  to  secure  the  due  enforcement  of  the  Act? — So  as  to 
secure  the  due  enforcement  of  the  Act,  that  might  be  perhaps  a very  desirable 
provision,  but  as  to  the  other  question,  all  these  matters  must  be  left,  I think,  to 
the  judgment  and  the  vvisdora  of  those  who  are  to  administer  the  law.  If  you 
actually  fix  a penalty  which  it  is  not  possible  to  diminish,  it  may  be  possible  that 
magistrates  who  might  be  supposed  to  be  interested  might  be  inclined  to  require 
stricter  proof  than  they  otherwise  would  be,  if  they  could  impose  a less  penalty. 
It  is  a matter,  1 think,  depending  so  much  upon  the  nature  of  the  human  mind, 
and  the  interests  of  the  various  parties  who  have  to  administer  the  law,  that  there 
is  no  saying  exactly  what  would  be  right. 

326.  Allow  me  to  ask  you,  there  being  that  difficulty  in  the  enforcement  of 
the  law,  with  the  help  of  the  present  machinery,  whether  you  have  directed  your 
attention  to  the  subsisting  law,  though  it  is  now  obsolete,  of  sewers  in  England  ; 
1 mean  more  particularly  with  reference  to  the  powers  conferred  by  ancient 
statutes  on  the  Commissioners  of  Sewers  for  the  removal  of  obstructions  in 
rivers? — Yes,  I have  turned  my  attention  to  that. 

327.  There  is  a very  learned  work  upon  the  subject  of  sewers,  by  Mr.  Callis  ? — 
Yes. 

328.  Are  you  acquainted  with  it  ? — Yes,  I know  that  work  very  well. 

329.  Supposing  that  a separate  Board  were  created  for  the  management  of  the 
fisheries  of  Ireland,  would  it  be,  in  your  opinion,  expedient  to  entrust  that  Board 
with  the  same  or  similar  powers  for  the  removal  of  obstructions  to  the  fisheries 
and  navigation  of  Ireland  as  were  exercised,  and,  I believe,  are  still  possessed,  by 
the  Commissioners  of  Sewers  in  England  in  like  cases  ? — Yes ; I think  it  would 
be  very  desirable  to  adhere  as  much  as  possible  to  the  forms  and  modes  of  pro- 
ceeding adopted  in  England. 

330.  Will  you  state  what  those  powers  are  generally  ? — I confess  that  there 
are  so  many  statutes  on  the  subject  that  I could  not  speak  with  precision  as  to 
what  the  powers  are  ; they  generally  had  the  power  of  proceeding  by  indictment, 
and  fine,  and  imprisonment,  and  of  abating  the  nuisance. 

331.  At  present  the  law  requires  that  before  a weir  shall  be  abated  there  shall 
be  a prosecution  ? — Yes. 

332.  And  if  there  are  500  weirs  there  must  be  500  prosecutions  ? — Yes;  that 
is  the  present  practice. 

333-  fhe  right  of  appeal  in  every  case  ? — That  is  the  present  practice  ; 
I am  not  aware  that  there  is  a right  of  appeal  on  proceeding  by  indictment. 

334.  But  in  prosecutions  there  is  a right  of  appeal  from  the  petty  sessions  to  the 
quarter  sessions? — Yes,  in  these  matters,  from  the  petty  sessions  to  the  quarter 
sessions. 

335-  If’  yotir  opinion,  would  it  be  possible  to  give  to  a Board,  properly  con- 
stituted, such  powers  as  Commissioners  of  Sewers  possess  in  this  country,  under 
which  they  are  authorized  to  empannel  a jury  under  a writ,  to  be  issued  for  that 
purpose,  to  try  the  question  of  the  public  right  against  all  claimants  cited  to 
appear  on  certain  days,  and  show  cause  why  their  weirs  should  not  be  abated  ; 
and  then,  upon  the  presentment  of  a jury,  their  weirs  are  abated  if  they  cannot 
show  a legal  title  ?— I think  that  that  would  be  very  desirable ; and  I would  say 
that  such  a provision  as  that  should  be  cumulative,  because  if  parties  are  disposed 
to  enforce  the  existing  law  of  proceeding  by  indictment  a great  deal  of  good  may 
be  done  at  a very  little  expense.  Any  additional  powers  to  be  given  to  any 
Board  should  be  what  is  understood  in  the  law  to  be  cumulative,  leaving  the 
public  their  present  rights  of  abating  all  nuisances  by  indictment  or  by  proceedinc' 
to  abate  them  where  they  think  they  have  a clear  right,  and  letting  the  parties 
bring  their  action  for  the  abatement  where  they  conceive  they  have  a right  to  do  so. 

336.  But 
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336.  But  the  matter  should  be  made  as  much  a matter  of  police  as  possible,  P.  McMaio?*,  Esq. 

•with  the  view  of  saving  trouble  and  expense  to  the  public? — Yes,  decidedly.  ' " 

I apprehend  that  a great  deal  might  be  done  if  it  appeared  upon  argument  February  1849. 

and  discussion  in  England  that  there  'was  no  doubt  at  all  that  all  these  ■weirs 

were  illegal ; the  Admiralty,  or  some  public  body  of  that  kind,  might  at  once  do 

a great  deal  of  good  by  proceeding  to  abate  those  nuisances,  and  giving  notice  to 

the  parties,  leaving  them,  where  there  was  no  doubt  that  the  weirs  were  illegal, 

to  bring  tlieir  action,  if  they  were  so  disposed. 

337.  That  is  the  proper  duty  of  the  Crown,  as  parens  patrice,  in  all  cases  of 
public  right  ? — Yes  ; that  was  the  duty  of  the  Admiralty  ; it  was  formerly  thought 
to  be  so.  I should  say  that  all  such  powers  as  these  should  be  cumulative,  in  ad- 
dition to  the  powers  which  you  would  confer  upon  such  a body  as  is  mentioned, 
to  be  invested  with  the  same  povvers  as  the  Commissioners  of  Sewers. 

338.  Mr.  Bellew.']  Do  you  mean  to  say  that  -the  Admiralty  have  ceased  to  exer- 
cise the  power  which  they  used  to  exercise? — I think  the  Admiralty  used  to 
interfere  more,  formerly,  in  matters  of  this  kind  than  they  do  now. 

339.  Chairman.']  Are  you  acquainted  with  the  fishery  law  of  any  other  country 
besides  Great  Britain  and  Ireland,  or  have  you  bad  any  opportunity  of  observing 
what  effect  a greater  degree  of  liberty  and  security  to  the  people  in  the  enjoy- 
ment of  their  rights  has  bad  in  other  countries  than  in  Ireland  and  England  in 
protecting  the  fish  for  the  benefit  of  the  community  ? — Yes ; I have  observed  in 
France,  where  the  rights  of  the  community  over  public  fisheries  are  more  strictly 
preserved,  that  the  people  themselves  are  much  more  attentive  to  the  preservation 
of  the  fish,  and  that  even  in  fishing  in  France,  for  instance,  it  is  almost  the  uni- 
versal practice  for  fishermen  when  they  haul  in  a net,  and  get  small  fish,  quite 
young,  to  throw  them  out ; it  is  the  invariable  usage  j I do  not  know  whether  it 
is  by  special  law,  but  it  is  understood  that  the  people,  feeling  an  interest  in  the 
preservation  of  the  fish,  do  not  like  to  take  any  but  what  are  fit  for  the  market. 

340.  Where  did  you  see  that? — I saw  it  done  myself  on  the  Seine,  near 
Rouen,  and  I have  inquired  respecting  it  since,  and  have  found  it  to  be  the  general 
practice  in  France. 

341.  Mr.  Fagan.]  Do  you  know  what  is  a head  weir? — I do  not  know  what, 
precisely,  a head  weir  is. 

342.  Chairman.]  Without  reference  to  the  tariff  of  fees,  are  you  favourable  or 
unfavourable  to  the  principle  of  an  assessment  upon  engines,  whether  fixed  or 
floating,  for  providing  a fund  to  pay  a river  police  ? — My  experience  of  the  river, 
and  other  police  now  existing,  in  preventing  the  people  altogether  from  exercising 
their  rights,  depriving  tliem  of  their  free  agency  with  regard  to  fishery  is  such 
that  I would  be  averse  to  anything  for  keeping  up  such  a body,  as  the  law  at  pre- 
sent stands,  and  as  the  law  is  at  present  in  operation ; but  if  the  rights  of  the 
community  were  to  be  restored,  and  the  people  were  to  be  allowed  to  fish,  and  to 
get  an  interest  in  the  fishery,  such  as  they  have  a right  to,  I think  it  would  be  very 
desirable  to  impose  a tax  upon  fixed  engines,  and  all  other  set  weirs. 

343.  And  floating  engines  also  ?— Any  engine  that  derived  a benefit  from  the 
preservation  of  the  fish ; every  person,  I apprehend,  that  derived  a benefit  from 
the  preservation  and  capture  of  the  fish  ought  to  contribute  to  anything  that  pre 
served  the  fish,  and  made  the  fish  more  abundant. 

344.  In  that  case  do  you  think,  the  principle  being  adopted  of  a fund  being 
raised,  and  in  the  manner  proposed,  that  the  river  police  should  have  power  to 
protect,  not  only  tlie  navigable  portions,  but  also  the  spawning  beds,  those  situ- 
ated in  the  portions  which  are  not  navigable,  by  the  removal  of  those  weirs, 
which  would  deprive  parries  assessed  of  the  benefit  of  the  assessment  ? — Clearly ; 
but  I apprehend  that  a great  deal  of  the  present  machinery  with  regard  to  police 
might  be  dispensed  with  if  the  people  at  large  had  a little  free  agency  in  the 
matter,  and  were  assured  that  they  had  some  interest  in  the  preservation  of  the 
fish.  From  what  I have  seen,  and  heard,  and  read  of  it,  particularly*  in  the  reports 
of  the  Committees  of  18i24  and  1836,  my  impression  is,  that  if  the  people  had 
an  interest  in  the  preservation  of  the  fish  they  would  preserve  them,  and  that 
there  would  be  very  little  necessity  for  a police. 

345.  Sir  P.  Nugent.]  You  have  given  that  answer  rather  from  what  you  have 
heard  and  read,  than  from  any  practical  knowledge  in  the  fishing  districts  ? — • 

I speak  generally ; not  as  the  result  of  residence  in  fishing  districts,  but  from  a 
knowledge  of  the  people,  and  a general  knowledge  of  the  subject  from  what  I have 
read. 
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P.  McMahon,  lisq.  346.  General  knowledge,  but  not  from  a fishery  knowledge? — Not  from  a 
■ general  fishery  knowledge,  certainly. 

26  February  1849.  347.  Chairman.']  But  as  a lawyer,  you  are  not  only  theoretically  but  practically 

acquainted  with  the  legislation  on  the  subject? — Yes;  I have  some  knowledge  of 
the  subject. 

348.  I distinguish  between  the  law  and  the  facts  of  this  case ; the  law  is  within 
your  peculiar  province,  and  of  the  facts  of  the  case  you  have  such  a knowledge 
as  you  represent  yourself  to  have  acquired? — Yes,  that  is  all  I know;  nothing  but 
what  I have  stated  generally. 

349.  Mr.  Fagan.]  Are  you  acquainted  with  the  Act  which  was  passed  last  Ses- 
sion ? — I think  I have  read  it  through  two  or  three  times,  generally. 

350.  That  refers  to  a water  police,  does  it  not? — Yes,  imposing  a 
duty  upon  fishing-rods,  and  a duty  upon  baskets,  and  things  of  that  kind ; my 
attenlion  was  principally  directed  to  that. 

351.  'MlT.  Bellew.]  Do  you  think  that  the  recent  Acts  of  Parliament,  the  one 
passed  in  1842,  and  the  others  since,  have  been  materially  beneficial  to  the  fish- 
eries in  Ireland  on  the  whole ; do  you  think  that  they  have  done  any  material 
service  ; have  they  considerably  improved  the  fisheries  of  Ireland  since  the  year 
1842? — I am  not  at  all  aware  that  they  have;  my  impression  certainly  is,  that 
from  their  operating  to  give  a decided  monopoly  where  there  was  not  one  before, 
the  tendency  has  been  to  deprive  the  people  altogether  of  the  benefits  otherwise 
derivable  from  those  rivers  and  waters;  I know  this,  in  the  county  of  Limerick, 
that  scarcely  any  one  can  get  a salmon  or  other  fish  out  of  the  Shannon  anywhere, 
unless  through  interest  with  one  of  the  lessees  of  the  weirs. 

352.  Mr.  Fagan.]  Then  the  police,  from  your  evidence,  appear  to  be  employed 
in  maintaining  this  monopoly  ? — That  is  my  belief  on  the  subject. 

353.  Mr.  Bellew.]  Has  the  law  in  later  years,  since  the  year  1842,  tended  to 
increase  the  quantity  offish  taken? — I cannot  speak  to  that,  nor,  I believe,  can 
any  one  else  but  the  lessees,  because  the  fishery  of  the  Shannon  is  now  confined 
•to  the  lessees  of  the  weirs ; there  are  one  or  two  lessees ; nobody  else  fishes  in  the 
river ; they  take  all  the  fish  to  Glyn,  I believe ; there  it  is  preserved,  and  packed 
by  Scotch  managers,  and  sent  off  to  England  or  Scotland.  There  are  no  salmon 
at  all  to  be  had  in  the  county  of  Limerick. 

354.  Mr.  Fagan.]  Are  you  aware  that  under  the  Act  of  last  Session  there  is  a 
certain  per-centage  on  the  value  of  weirs  charged  as  a tax  ? — Yes,  I believe  that 
is  so. 

355.  And  that  it  cannot  exceed  10  per  cent,  on  the  value  of  the  weir  ? Yes, 

I believe  so.  ’ 

356.  Then  the  effect  of  that  is,  that  the  very  large  weirs,  which  bring  in  a large 
amount  of  income,  are  lightly  taxed,  and  that  the  smaller  weirs  and  tlie  nets  and 
fishing-rods  are  heavily  taxed  in  proportion? — Of  course  ; that  is  the  operation  of 
it ; and  the  poor  man  who  has  a bag-net,  or  one  of  those  other  nets,  for  which, 

I believe,  there  is  a duty  required  of  SO  s,,  is  very  heavily  taxed. 

357.  And  all  this  tax,  in  your  opinion,  is  levied  for  the  purpose  of  maintainino* 
& police  to  uphold  this  large  monopoly ?— No,  forgive  me;  I do  not  sav  that  It 
IS  done  for  that  purpose,  but  that  that  is  the  effect  of  it  in  the  particular  part  of 
the  country  with  which  I am  conversant. 

358.  Chairman.}  Are  you  aware  of  the  difference  which  there  would  be  iu 
respect  of  the  employment  of  the  people  between  the  use  of  fixed  eno-ines  and  of 
floating  engines  in  the  taking  of  fish.  Take,  for  instance,  the  Lax” weir;  sup- 
pose instead  of  the  Lax  weir,  -which  is  a fixed  engine,  floating  nets,  rod’s,  and 
lines,  and  other  floating  or  movable  engines  were  employed,  what  difference  would 
that  make  with  respect  to  the  employment  of  the  people? — I apprehend  and 
I have  heard  the  matter  spoken  of  by  persons  competent  to  form  an  opinion, 
that  if  in  the  River  Shannon,  for  instance,  people  were  allowed  to  fish  gene- 
rally, and  to  fish  with  boats  and  nets  as  tliey  do  in  England  and  in  other 
countries,  there  would  be  employment  given  in  the  making  of  boats,  the  makinw 
of  sails,  the  making  of  nets,  and  all  the  other  incidental  expenses,  -and  in  the 
number  of  men  actually  employed  in  the  fishing,  for  about  20,000  people  ; whereas 
now,  I think,  two  men  are  sufficient  to  fish  each  weir;  that  vreat  weir  at 
Limerick  is,  I think,  fished  by  five  or  six  men : they  can  do  all  the  work 

359-  All  the  -work  of  the  20,000  ?— No ; of  course  if  there  were  no  other 
fishing  along  the  river  they  would  do  the  work. 

360.  I am  speaking  with  reference  to  that  particular  weir ; supposing  there 

^ were 
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were  no  other  weirs  down  the  river,  would  five  men  at  that  weir  be  sufiicient  to  p.  McMahon,  Esq. 

do  the  work  of  20,000? — They  would  supersede  the  employment  that  would  

otherwise  be  secured  in  various  ways  to  20,000  people ; that  is  what  I have  heard  26  February  1849. 
frequently  said,  and  what  I believe  to  be  the  fact. 

36 1 . In  other  words,  the  Lax  weir  is  sufficient  to  take  all  the  fish  that  are  now 
taken,  and  all  those  that  would  be  taken  if  there  were  no  fishing  down  the  river, 
is  it  not.  The  Lax  weir,  as  at  present  managed  by  five  men,  is  sufficient  to  take 
all  the  fish  that  are  now  taken  there,  as  well  as  all  those  that  would  be  taken 
there  if  there  were  no  fishing  down  the  river  ? — No,  I apprehend  not ; I appi’e- 
hend  that  if  the  people  generally  down  the  river  had  the  right  of  fishing,  they 
■would  catch  a great  many  more  fish  than  are  now  caught ; that  they  would  catch 
fish  which  are  not  now  looked  for. 

362.  Do  you  think  that  the  Lax  weir  is  quite  sufficient,  as  now  managed,  to 
■take  all  the  fish  that  are  now  taken  there,  as  well  as  all  those  that  would  be  taken 
there  if  there  were  no  fishing  down  the  river? — Of  course. 

363.  My  question  is  as  to  proportion  ; then  supposing  there  were  no  Lax 
■weir,  how  many  men  would  be  required,  using  nothing  but  rods  and  lines,  nets, 
spears,  and  other  movable  or  floating  engines,  to  capture  on  the  spot  now  occu- 
pied by  the  Lax  weir,  there  being  no  fishing  down  the  river,  all  the  fish  that 
might  be  taken  in  and  about  that  spot? — I do  not  knowhow  many  more;  it 
depends  upon  the  fishing;  if  a parcel  of  men  were  assembled  there  and  had 
several  boats,  and  ran  out  long  nets,  they  might  fish  there  day  and  night;  it  is 
not  with  regard  to  that  that  I spoke. 

364.  But  that  was  my  question.  My  question  is  as  to  the  economy  of  labour ; 
what  difference  would  it  make  in  the  amount  of  economy  of  labour? — In  the 
economy  of  labour  Ido  not  understand  how  you  could  have  to  fish  ; suppose 
the  river  is  half  a mile  wide,  and  you  catch  all  the  fish  in  that  half  mile. 

365.  I do  not  mean  on  that  very  spot,  but  in  and  about  there ; in  such  a space 
as  boats  and  nets  and  other  things  would  require,  say  a few  miles  above  and 
below  it,  occupying  such  space  as  is  necessary,  do  you  say  then  that  20,000  could 
find  profitable  employment  there  ? — No,  I did  not  say  that ; I say  this,  that  if 
there  were  no  Lax  weir,  and  none  of  those  fixed  weirs  along  the  river,  and  if  the 
people  were  allowed  to  fish  in  what  I consider  a legal  way,  with  floating  nets  and 
boats,  and  without  any  fixed  engines  at  all,  going  and  catching  flat  fish  and  other 
fish  of  that  kind,  there  would  be  given  employment  to  about  20,000  persons,  not 
only  in  the  fishing  but  in  other  occupations  connected  with  it.  Then  if  we  consider 
not  only  the  fishing  at  the  Lax  weir  and  down  to  the  sea,  but  all  the  way  as  far 
as  the  Shannon  is  navigable  in  the  upper  part,  I dare  say  there  would  be  em- 
ployment given  to  10,000  more  inland. 

366.  My  question  is  this:  How  many  persons  would  be  required  to  catch  for 
Mr.  Gabbett,  or  any  other  lessee  of  the  Lax  weir,  as  many  fish  as  are  now  taken 
there  by  five  men,  supposing  there  were  no  Lax  weir,  or  other  fixed  engine,  and 
he  were  obliged  to  employ  a movable  or  floating  engine  ? — That  is  a cmculation 
which  I have  not  thought  of,  but  you  can  very  easily  calculate  it.  There  should 
be  men  at  all  times  of  the  tide,  and  at  all  hours  of  the  day  and  night;  there 
should  be  several  men  to  relieve  each  other  ; there  should  be  a great  many  boats 
for,  say  the  space  of  half  a mile ; there  should  be  a great  number  of  nets ; and 
I should  say  altogether,  that  the  same  work  would  not  be  so  efficiently  done  by 
less  than  at  the  lowest  50  people. 

367.  Mr.  Bellew.']  Fifty  men  constantly  employed? — Fifty  men  constantly 
employed  in  that  night  occupation,  relieving  each  other  day  and  night. 

368.  Then  it  is  a considerable  economy  of  expense  to  Mr.  Gabbett  having  the 
weir  ? — Of  course  it  is  a great  economy  of  expense  ; it  is  economy  of  expense  to 
everybody. 

369.  Chairman.']  Do  you  suppose  that  50  men  would  be  enough  to  do  the 
work  of  five  men  under  such  circumstances,  and  considering  that  that  weir  runs 
quite  across  the  river  ? — Of  course  they  would  not  secure  so  many  fish. 

370.  But  would  they  enable  the  lessee  to  make  the  same  profit  that  he  does 
now  ? — No,  I believe  not.  I believe  100  men  would  not  do  it ; fish  would  still 
escape  up,  and  it  v'ould  be  quite  right,  because  it  is  an  atrocious  thing  to  rob  the 
proprietors  of  the  inland  waters  of  the  fish  that  ought  naturally  to  go  up. 

371.  Captain  Jonesi]  In  what  part  of  the  river  does  the  principal  destruction  of 
the  fish  take  place,  which  leads  eventually  to  the  lessening 'of  the  number  of 
salmon  ? — I apprehend  that  that  takes  place  where  the  spawn  are  destroyed, 

0.40.  B 3 where 
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P.  UcMofe,,.  Esq.  "-here  the  fish  are  going  up  to  spawn ; that  sort  of  destruction  takes  place  there  • 
1 apprenenn  that  sort  of  destruction  must  arise  where  the  fish  go  to  spawn  and 
26  February  1849.  are  prevented  from  spawning,  or  are  destroyed  before  they  eoine  back  in  a nrooer 
State  to  be  killed  and  taken  to  market. 

372.  Would  the  alteration  which  you  contemplate  in  the  existing  law  have  any 
eft^t  whatsoever  upon  those  persons  who  are  now  in  the  habit  of  destroying  fish  ? 
—Yes,  I apprehend  it  would,  because  they  would  then  feel  that  thev  had  an 
interest  111  preserving  the  fish  until  they  were  in  a fit  and  proper  state,  and  of 
course  they  would  preserve  them.  I apprehend  that  they  are  reasonable,  rational 
u beings,  and  that  if  they  could  see  that  they  had  an  interest  in  preserving 
the  nsh,  they  would  preserve  them.  * ® 

373-  What  interest  do  you  suppose  they  would  have? — Supposing  it  is  people 

living  on  th^e  borders  of  a stream  where  the  salmon  goes  now  to  spawn ; people 
at  present  have  no  interest  whatever  in  preserving  that  salmon ; their  interest  is. 
to  destroy  it  in  any  shape,  to  kill  it  any  how ; because  they  will  not  be  allowed 
to  catch  It  or  kill  it  when  it  is  coming  up  in  a fit  state  j it  will  be  caught  in  one  of 
the  weirs  which  are  set  across  the  river.  Therefore,  if  the  weirs  were  removed 
and  if  there  were  boats,  and  the  fishery  were  with  boats  and  nets,  a greater 
proportion  of  proper  salmon  would  come  to  their  neighbourhood,  and  they  would 
have  the  interest  of  the  chance  of  capturing  so  many  more  good  and  proper 
^Iraon ; and  I believe  that  it  has  been  stated  by  several  witnesses  before  former 
Committees,  that  it  is  the  want  of  such  a feeling  as  that,  that  causes  so  many  people 
in  the  western  district,  Connaught  particularly,  to  be  altogether  indifierent  to  the 
Reservation  of  the  spawn  of  fish,  and  to  be  disposed  to  destroy  it,  because  thev 
nave  no  interest  in  its  preservation.  ^ 

374-  Sir  P.  Nugent.']  Still  you  say  that  from  hearsay  and  report,  rather  than 

worn  any  practical  knowledge  from  having  lived  among  it,  and  experienced  it' 

No;  I speak  from  experience  among  the  people  myself,  and  from  the  reports  of 
rormer  witnesses. 

375*  Captain  Jones.]  Are  boats  used  in  those  parts  of  the  rivers  where  the 
destruction  of  salmon  takes  place  at  the  spawning  season  ? — I really  do  not  know 
at  all  about  that.  I do  not  know,  personally,  how  it  is  that  they  destroy  them  • 
their  destruction  takes  place  principally  far  up  the  Shannon,  I believe. 

376.  That  destruction  takes  place  in  a part  of  the  Shannon  above  the  spot  of 
which  you  have  been  speaking  with  regard  to  the  power  of  fishing  with  nets  and 
boats.-' — I believe  so. 


377.  Entirely  r — I believe  so. 

378.  I wish  to  know  what  interest  the  people  in  the  district  where  salmon  are 

now  destroyed  at  an  improper  season  will  have  in  preserving  the  salmon  by  giving 
to  the  people  below  the  power  of  fishing  with  nets  and  boats?— This  interest' 
that  by  allowing  the  fishery  to  be  conducted  only  by  nets  and  by  boats  they  will* 
as  1 said  before,  have  a chance  of  a far  greater  number  of  fish  escaping  up  to 
them  than  they  can  now  have  when  the  fishing  is  conducted  by  weirs  runnin<r 
across  the  nver,  and  so  totally  preventing  the  passage  of  good  fish  up.  ® 

379-  ^0  you  mean  then  to  say  that  less  will  be  caught  if  we  resort  to  boats  and 
nets  than  what  we  now  catch  by  weirs  ?— I apprehend  that  into  the  market  there 
would  be  brought  far  more  fish  if  you  were  to  fish  with  weirs. 

380.  That  is  not  an  answer  to  my  question ; do  vou  mean  to  sav  that  less  fish 
will  be  Ruglit  if  we  resort  to  boats  and  nets  than  what  we  now  catch  by  weirs  ?— 
More  hsh  will  be  caught,  it  is  my  impression. 

381.  How  do  you  reconcile  that  then  with  what  you  have  this  moment  said, 
that  a larger  quantity  of  fish  would  escape  and  go  up  the  river? — At  a particular 
wew  more  are  caught  now,  fewer  would  be  caught  then  ; but  throughout  the  lencrlh 
Rd  breadth  of  the  river,  from  its  mouth  to  its  rise,  there  would  be  more  fish  caught 
by  all  the  parlies  living  on  the  banks  of  the  river,  taking  it  altogether:  though  at 
Rrticular  spots  those  who  now  fish  with  weirs  would  catch  far  less  than^with 
boats,  of  c^rse,  to  use  a phrase  which  has  now  become  common,  there  would  be 
a greater  diffusion  of  good  fish  all  over  the  entire  country  bordering  on  the  river 

382.  Am  i to  understand  you  to  say  that  there  will  not  be  not  only  a laro-er 

number  of  fish  caught  in  the  lower  part  of  the  river,  but  that  also  a larger  pro- 
portion of  fish  will  go  into  the  spawning  parts  r— I think  clearlv  ® 

383-  Both?— Yes. 

384.  Chairman.]  Supposing  1,000  female  fish  full  of  spawn  are  now  by 
poachers  destroyed,  there  being,  according  to  you,  no  inducement  to  the  gentry 


or 
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or  owners  living  up  the  river  to  preserve  them  ; supposing,  accordioi;  to  the  pre-  P.  McJWvS..,  Es,, 

sent  system,  that  number  of  female  fish  are  destroyed,  which  would  be  saved  bv  ^ ^ 

an  alteration  of  the  law,  by  the  destruction  of  the  weirs,  still,  as  each  of  those  fish  26  February  1P49. 

may  be  the  means  of  bringing  to  maturity  800  other  fish,  that  is,  800,000  fish  instead 

of  1,000,  it  would  be  no  contradiction  at  all  to  say  that  the  preservation  of  1 000 

female  fish  from  slaughter  would  be  the  direct  occasion  of,  perhaps,  one,  two 

three,  four,  or  five  hundred  thousand  more  being  annually  caught  in  the  Shannon 

than  would  be  caught  under  the  present  system?— I apprehend  that  that  would 

be  so.  Will  the  Committee  allow  me  to  explain  the  last  answer  which  I crave. 

At  first  sight,  I apprehend  it  appears  to  the  Honourable  Member  that  there  h an 
inconsistency  in  my  saying  that  if  boats  were  to  be  used  instead  of  the  weirs 
more  fish  would  be  caught  in  the  lower  part  of  the  river,  and  more  fish  would  be 
caught  above  than  are  caught  now.  I apprehend  that  that  would  arise  thus: 

I speak  of  that  particular  river,  the  Shannon,  with  which  alone  I am  conversant. 

The  people  at  large  would  fish  with  boats  and  nets  in  the  deep  water ; they  would 
fish  for  everytliing  that  was  to  be  caught  in  the  river ; for  instance,  they  would 
fish  for  herrings ; they  would  fish  for  flounders ; they  would  fish  for  several  sorts 
of  fish  which  are  now  never  fished  for ; and  they  would  catch  a great  deal  of 
salmon  out  in  the  deep  water  that  now  nobody  can  catch,  so  that  the  whole  com- 
munity at  large  below  would  catch  more,  and  more  would  go  up,  and  the  people 
above  would  catch  more,  and  everybody  would  have  his  fair  share  of  the  fish 
generally. 

385.  Is  there,  in  your  opinion,  any  connexion  between  the  inland  fisheries 
and  tlie  deep-sea  fisheries,  the  former  as  pi'eparing  the  fishermen,  and  the  latter 
as  enabling  the  fishermen  to  use  to  their,  fullest  extent  the  wonderful  mines  of 
treasure  with  which  Providence  has  endowed  the  coast,? — I think  there  is  a very 
great  connexion  indeed  ; and  I do  think  that  unless  the  people  are  allowed  first  of 
all  to  learn  the  art  of  fishing,  and  spreading  nets  and  sails,  and  managing  boats  in 
the  quiet  waters,  if  I may  so  call  them,  in  the  inland  bays  and  harbours  and 
rivers,  they  cannot  be  taught  at  once  to  spread  their  sails  on  the  main  ocean  and 
catch  fish  in  the  main  ocean.  You  must  lead  people  by  degrees ; first  let  them  fish 
and  have  confidence  in  managing  their  boats  in  the  inland  waters,  in  the  Shannon, 
for  instance,  and  on  other  inland  waters,  and  then,  when  they  have  acquired  ex- 
perience, and  in  addition  to  that,  have  got  a little  money,  they  will  procure  larger 
boats,  and  will  then  be  disposed  to  go  out  to  sea  when  the  inland  fishing  is  over. 

In  England,  Barking  is  one  of  the  largest  fishing  villages  in  the  country  •,  it  is  far 
up  the  Tiiames ; it  is  a little  below  Blackwall.  If  the  people  were  not  to  be 
allowed  to  fish  there,  and  to  be  driven  out  into  tlie  German  Ocean  in  the  first  in- 
stance, I apprehend  Barking  would  not  be  the  fishing  village  that  it  is. 

386.  Mr.  Bellen).']  Are  you  aware  of  the  description  of  boats  which  they  have 
in  that  village  ? — They  send  boats  of  heavy  tonnage,  I believe,  to  most  of  the 
common  fishing  stations  along  the  English  Channel. 

387.  The  boats  are  of  much  larger  dimensions  than  they  generally  have  on  the 
Irish  stations? — I dare  say  they  are,  because  they  send  them  to  greater  distances; 
the  Barking  fishermen,  I believe,  sometimes  go  as  far  as  Norway. 

388.  Do  not  you  conceive  the  size  of  the  boats  a very  important  element  in 
the  whole  matter  ?■ — Of  course ; but  people,  and  who  are  encouraged  and  enriched 
by  the  inland  fisheries,  will  have  money  to  lay  out  in  boats  for  the  deep-sea 
fisheries,  and  they  will  have  experience. 

389.  So  they  would  if  they  laid  it  out  in  any  other  way? — Yes. 

390.  Ckairynani}  Would  not  they  also  acquire  experience  to  manage  those 
large  boats? — Yes. 


391.  Mr.  Belleiv.']  But  it  is  the  u’ant  of  money  more  than  the  want  of  expe- 
rience  which  prevents  the  fishermen  of  Ireland  fishing  so  much  in  the  deep  sea? 
— Pso,  I apprehend  not.  From  my  own  experience  in  the  county  of  Limerick, 
I believe  that  persons  who  are  upon  the  borders  of  the  Shannon  would  lay  out 
money  in  building  boats,  and  would  turn  themselves  more  to  fishing  occasionally 
than  they  now  do,  and  that  there  would  be  no  want  of  money  for  making  boats 
if  people  had  an  inducement  in  the  first  instance  to  learn  the  art  of  managing 
boats  and  managing  nets,  and  going  to  sea,  by  being  allowed  to  fish  in  their 
own  immediate  neighbourhood. 

392.  The  O'Gorman  Mahon.']  You  mean  that  it  would  be  a stimulant  to  enter- 
prise, in  fact? — It  would  be  a stimulant,  an  inducement,  a sort  of  commence- 
ment ; an  introductory  school,  a nursery  for  them. 

393-  Mr.  Bellew.]  Do  you  know  whether  there  is  any  considerable  annual 
0-40-  E 4 expense 
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F.  McMahon, 'Esq.  expense  incurred  in  keeping  up  the  Lax  weir? — lam  not  aware  that  there  is 
“ — considerable  expense.  I have  heard  it  said  that  there  is  some  expense,  but 

26  February  1849.  I do  not  know  what  it  is. 

394.  Nothing  material  ? — I do  not  at  all  know  what  it  is. 

395-  In  that  case  the  fish  caught  by  five  men  would  be  sold  much  cheaper  than 
if  caught  by  100  men  ? — They  might  possibly  be  sold  much  cheaper,  but  they  are 
not  now,  in  consequence  of  the  monopoly.  The  consequence  of  the  monopoly  is, 
in  Limerick,  for  instance,  in  early  times  (of  course  when  I speak  of  early  times 
that  I only  speak  from  tradition  and  hearsay),  before  the  matter  of  monopoly  was 
carried  out  to  the  present  extent,  fish  vrds  sold  in  Limerick  ail  ^d.  and  2d.  a 
pound  ; it  is  now  scarcely  to  be  got  at  all ; it  is  10  tZ.  a pound  or  2 s. 

396.  That  is  in  Limerick ; but  the  question  applies  to  wherever  that  fish  is  sold, 
not  in  Limerick  ? — Suppose  it  came  to  London,  a man  would  sell  it  at  the  highest 
price  he  could  get;  the  price  here  will  depend  not  upon  any  particular  circum- 
stances in  Ireland,  not  upon  whether  he  gets  it  cheaper  or  dearer  in  Ireland,  but 
upon  the  state  of  the  market  here. 

397.  If  it  takes  a hundred  times  as  much  labour  to  get  the  same  quantity  of 
fish,  of  course  the  expense  of  that  fish  will  be  increased  ? — No,  each  person  would 
get  it  cheaper. 

_398-  Chairman.']  Would  not  the  difference  be  this,  that  instead  of  five  men 
being  employed  now  by  one,  and  one  monopolizing  all  the  profits  above  what  will 
keep  the  five,  the  wages  would  be  saved  and  the  profits  would  be  divided  amono-st. 
100? — Yes  ; each  man  expending  his  own  labour  would  be  a capitalist  so  ftr, 
and  a principal  engaged  on  his  own  account.  If  100  came  to  market,  or  suppose 
100  different  boats  came  to  market  with  100  tons  of  fish,  there  would  be  greWr 
competition  ; the  public  would  gain  by  it,  because  there  would  be  competition 
in  the  market,  and  each  of  the  parties  would  derive  more  advantage  from  it  than 
the  five  men  who  are  now  in  the  service  of  one  monopolist. 

399.  Mr.  Belleu;.]  Do  you  know  about  the  number  of  weirs  on  the  Shannon  r 
— From  Limerick,  on  both  sides,  I should  say  that  very  probably  there  are  from 
200  to  300,  or  something  about  that ; in  some  places  they  are  numerous  and 
close,  and  in  some  places  they  are  very  far  distant  from  each  other. 

400.  Do  you  suppose  that  generally  it  would  bear  that  proportion;  that  it 
would  require  20  times  the  labour  at  each  weir,  whatever  it  be,  to  catch  the  same 
quantity  in  an  open  place  ?— I think  it  would  require  more  than  that ; but  what 
I have  spoken  of  is,  not  only  the  labour  in  the  actual  catching  of  the  fish,  but  in 
the  making  of  boats,  in  the  making  of  sails,  and  in  the  making  of  nets.  Now 
there  is  one  fixed  weir  ; the  other  weirs  are  iron  weirs  generally  or  wooden  weirs. 

401 . 1 understood  you  to  say  that  at  the  Lax  weir  it  would  take  100  men  to  get 
the  same  quantity  of  fish  ? — ^I  believe  that  100  men  would  scarcely  get  it ; I think 
that  100  men  would  not  get  it. 

402.  The  O'Gorman  Mahon.]  In  that  spot  exclusively? — Yes. 

^ 403.  Chairman.]  With  respect  to  the  weirs  erected  by  the  Shannon  Navio-a- 
tion  Commissioners,  have  they  had  any  effect  in  deteriorating  the  navigation“of 
the  Shannon  ; that  is  to  say,  if  the,  navigation  of  the  Shannon  had  been  left 
unobstructed  by  weirs  of  any  kind,  whether  erected  for  fishing  purposes  or  for 
navigation  purposes,  would  the  navigation,  according  to  your  opinion,  have  been 
in  a better  condition  than  now?— No  ; the  navigation  itself  is  improved  by  what 
has  been  done;  but  the  effect  of  the  improvements,  in  making  the  river  more 
navigable,  is  to  flood  the  adjacent  lands  ; it  is  much  cheaper  to  have  a railway  or 
some  other  inode  of  conveyance. 

404.  The  O' Goman  Mahonr\  Is  it  your  belief  that  under  the  present  system 
the  race  m fish  is  becoming  deteriorated  and  lessened  ; the  observation  applies  to 
salmon.  Do  you  believe  that  under  theexisting  circumstances  the  quantity  of  salmon 
IS  being  decreased  from  what  it  was,  or  what  it  would  be,  if  these  weirs  were  removed? 

believe  that  if  these  weirs  were  removed,  and  the  fishery  were  restored  to 
what  It  ought  to  be,  there  would  be  a far  greater  amount  of  salmon  than  there  is  now. 

405.  Are  you  aware  that  in  the  reign  of  Charles  the  First  stake  weirs  were 
utterlyabohshed  ?— Yes ; there  was  an  Act  of  Parliament  to  that  effect  in  that  reign. 

406.  And  m consequence  of  the  nearly  total  destruction  of  salmon  which  had 
taken  place  at  that  period ? — Yes;  I believe  there  were  complaints  of  that  kind, 
made  to  the  Irish  Parliament. 

407.  Chairman^  They  were  illegal  before? — Yes. 
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MEMBERS  PRESENT, 


Sir  Henvy  Winston  Barron. 
Mr.  BelLw. 

Mr.  Bouike. 

Mr.  Richard  Fox. 

Mr.  Ormsby  Gore. 

Mr.  Grogai). 


Captain  Jones. 

The  O’Gorman  Mahon. 
Sir  Perry  Nngertt. 

Mr.  O’FJaheity. 

Mr.  Sculiy. 

Mr.  Secretary  at  War. 


THOMAS  CHISHOLM  ANSTEY,  Bsa.,  in  the  Chaie. 


Jchti  Dillon  Crolcer,  Esq.,  called  in;  and  Examined. 

ir*''"^nT"V^  WHERE  do  you  reside?— At  auartertoivn,  near  Mallow, 
on  the  River  Blackwater,  county  Cork. 

409.  How  long  have  you  been  resident  there,  or  connected  with  that  district  ? 

lifi  rtf*  (except  a few  years  I was  in  the  army)  all  my 

hte^ there;  I was  bl  years  of  age  my  last  birthday;  so  that  I know  it  pretty 

410.  With  how  much  of  the  River  Blackwater  are  you  acquainted  i — I know 
It  from  ite  source  to  its  entrance  into  the  sea  at  Youghal. 

411.  What  means  have  you  had  of  being  acquainted  with  that  river  ? 

Living  on  the  banks  of  it,  and  for  the  last  25  or  30  years  taking  a very 
deep  interest  m the  salmon  fisheries.  I believe  I was  the  first,  finding  the 

*“'TS  question  of  dis- 

covering  the  cause  and  trying  to  remedy  it. 

412.  In  what  state  is  the  salmon  fishery  on  that  river  at  present,  dis- 

noS*'™h  *e  fresh-water  portions?— In  the^fresh-water 

portion,  where  I live,  I may  say  it  is  nearly  extinct. 

T .If  Ji  ?■  Lismore?-At  Mallow,  far  above  Lismore. 

1 recollect,  when  a young  man,  I could  take  five  or  six  salmon  with  a sino-le 
father’s  domain,  now  mine ; there  were  not  five  Idlfed 
the  whole  of  last  year  m the  same  portion  of  the  river, 

4H.  Mr.  Grogaji.]  How  far  does  the  tidal  water  flow?— The  tide  does  not 
flow  up  to  the  weirs  of  Lismore;  it  flows  further  up  than  the  town  of 
Lappoquin..  ^ 

41 5-  l^at  is  about  eight  miles  below  Lismore,  is  it  not  r— No ; I think  not 

f T half  a mile  to  a mile  from  the 

weirs  ot  Lismore;  I cannot  be  very  exact. 

'“g*  of  the  water  of  the 
should  say  fi-om  where  it  rises  at  Willlamstown  (in  the 
county  of  Kerry)  is  over  80  miles  to  the  tide  way. 

417.  How  much  of  that  is  below  the  reach  of  the  tide,  and  how  much  above 
the  reach  of  4e  tide.-— I should  say  from  Lismore  to  Youghd,  where  it  dis- 
charges into  the  sea,  is  about  15  miles.  I should  think  it  is  80  miles  to 

ismore  rom  W lUiamstown : it  is  about  20  miles  English  from  Lismore  to 
hermoy  ; it  is  nearly  20  miles  to  Mallow ; that  is  40 ; it  is  25  to  -Mill-street,  and 
i5  Irom  there  to  where  it  rises  in  Kerry. 

418.  Do  the  salmon  run  up  all  that  portion  of  the  fresh  water? — If  allowed 
they  would. 

419-  There  is  no  natural  obstacle  to  their  getting  up  to  the  bed  r — There  are 
no  natural  obstacles,  but  a great  many  artificial  ones. 

420.  Chairman.]  How  long  is  it  since  the  period  of  which  you  say  that  you 

then  could  take  10  fish  with  your  rod  for  one  that  you  can  take  now  ? I could 

take  10  fish  where  I can  take  one  now,  25  years  ago  j hut  I took  59  for  one  that 
1 take  now,  40  years  ago. 

F 421.  Then 


t D.  Croker,  Es([. 
i March  1843. 
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J.  Croier,  Eaq.  42].  Then  in  your  opinion  the  decrease  of  the  salmon  in  the  fresh-water 
■ " “ portions  of  the  River  Blackwater  commenced  about  40  years  ago,  and  has  been 

1 March  1 849.  going  on  ever  since  ? — ^Yes,  40  to  45  years  ago  it  was  visible. 

422.  That  would  be  about  the  beginning  of  the  present  century? — About 
the  beginning  of  the  present  century. 

423.  I asked  you  to  distinguish  the  fresh-water  from  the  tidal  portions  of  the 
river  ; in  what  condition  are  the  salmon  fisheries  in  the  tidal  portions } — The 
salmon  fisheries  in  the  tidal  portions  are  quite  different  now  from  what  they 
were  at  the  period  to  which  I allude. 

424.  I mean  as  to  the  quantity  of  fish  ? — I understand  from  the  evidence 
which  I heard  the  late  Mr.  Foley  give  before  the  Fishery  Commissioners  a few 
years  ago,  at  Cappoquin,  that  the  stock  at  his  great  weir,  which  is  the  great 
weir  at  Lismore,  has  considerably  fallen  off  within  the  last  25  or  30  years. 

425.  Mr.  Groffan.]  You  mean  the  take  of  fish? — Yes. 

426.  Chairman.']  How  long  has  Mr.  Foley  been  there  ? — I believe  he  was 
lessee  of  the  Duke  of  Devonshire  for  a great  many  years  ; I cannot  exactly  say 
how  long  ; I should  say,  from  all  he  has  said  himself,  he  must  have  been  over 
40  years  in  possession ; I cannot  say  the  length  of  time. 

427.  Do  you  find  any  difference  between  the  take  of  fish  in  the  tidal  portions 
of  the  river  and  that  in  the  fresh-water  portions  ; are  more  salmon  taken  in  the 
one  than  in  the  other,  or  is  the  same  quantity  of  salmon  taken  in  both  ? — All 
the  salmon,  I may  say,  that  are  taken  are  below  in  the  weirs  of  Lismore 
and  in  the  Scotch  weirs,  which  amount,  I believe,  to  35  or  40,  fixed  in  the 
River  Blackwater  down  to  Youghal. 

428.  Am  I to  understand  that  you  are  speaking  now  of  the  tidal  portions  ? 
— I am. 

429.  In  the  present  state  of  the  law  upon  this  subject,  is  there  any  difference 
between  the  times  for  fishing  the  portion  that  is  properly  the  tidal  portion, 
and  the  times  for  fishing  the  portion  which  though  not  tidal,  is  situated  in  the 
fresh  water,  a mile  or  two  above  the  tidal  portion  ? — When  the  Amendment  of 
5 & 6 Victoria  passed,  I think  in  the  year  1 846,  the  close  seasons  were  changed 
for  a great  portion  of  Ireland.  Those  in  the  tidal  portions  were  permitted  to 
commence  fishing  on  the  1st  of  February,  and  to  end  on  the  1st  of  September, 
a period  of  212  days.  Those  in  the  upper  or  inland  portion  were  not  allowed 
to  commence  before  the  1st  of  March,  and  they  were  to  cease  fishing  on  the 
14th  of  September,  thereby  giving  those  who  fished  above  194  days,  and 
the  other  212  ; but  Mr.  Foley’s  weir  being  a great  fishing  weir  above  the  tide 
and  in  the  fresh  water,  for  the  purpose  of  bringing  in  that  weir  for  early  fish- 
ing, the  Act  prescribes  that,  within  a certain  distance  from  the  tidal  portions 
of  the  river,  where  weirs  are  so  situated  they  shall  be  considered  as  weirs  in  the 
tidal  portion,  and  be  permitted  to  begin  fishing  on  the  1 st  of  February,  although 
absolutely  in  the  fresh  water ; Mr.  Foley’s  weirs  or  the  Duke  of  Devonshire’s 
weirs  are  so  situated  ; they  fish  on  the  1st  of  February. 

430.  Mr.  Secretary/  at  War.]  Am  I to  understand  you  to  say  that  according 
to  the  law,  there  are  two  different  times  fixed  for  the  same  river  ? — Yes. 

431.  And  that  the  lower  proprietors,  or  the  proprietors  of  the  tidal  portion 
of  the  river,  are  allowed  to  fish  a longer  period  by  law  than  the  proprietors  of 
the  upper  part  of  the  river  ? — Until  the  Act  of  last  Session  they  were. 

432.  And  this  Act  of  last  Session  equalized  the  two? — It  did,  only  making 
one  commence  a month  earlier  than  the  other. 

433.  Chairman.]  I think  that  the  enactment  of  which  you  speak  as  having 
placed  Mr.  Foley’s  weir  in  the  category  of  weirs  situated  in  the  tidal  portion,  is 
the  Act  of  9 & 10  Viet.  c.  114,  s.  2;  it  recites  that  “where  any  permanent  or 
fixed  weirs  are  situate  within  two  miles  from  the  place  where  the  tide  ceases 
to  ebb  and  flow,”  and  so  forth,  the  owners  or  tenants  of  such  weirs  shall  not 
be  prevented  from  using  the  same,  and  so  on,  “ during  any  part  of  the  month  of 
February,  in  like  manner  as  if  such  weirs  were  situate  within  the  tideway 
or  place  where  the  tide  ebbs  and  flows;”  is  that  the  enactment  to  which  you 
refer  ? — Yes. 

434.  Is  the  weir  of  which  you  speak  situated  within  two  miles  of  the  place 
where  the  tide  ebbs  and  flows  ?— Yes,  it  is. 

435.  To  what  general  causes  do  you  attribute  the  decline  of  the  fisheries  of 

which 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  FISHERIES  (IRELAND). 


which  you  have  spoken  ?— I attribute  it  at  first  to  the  closing  of  the  weirs  in 
that  river.  I believe  and  understand  that  some  50  years  ago,  or  something 
over  that,  there  was  a Queen’s  Gap,  or  gates,  in  the  centre ; the  Duke  of 
Devonshire’s  patent  being  for  two  weirs,  one  at  each  side  of  the  river,  as  I have 
heard  and  believe. 

436.  Before  you  come  to  particular  cases,  will  you  state  first  of  aJi,  as  a clue 

to  the  Committee,  to  what  general  causes  you  attribute  this  decline  ^ The 

destruction  of  the  spawning  fish,  in  a great  measure,  in  the  beds  above,  by  not 
permitting  them  to  come  up,  nor  giving  any  encouragement  to  the  inland  pro- 
prietors to  protect  them  during  the  season  when  they  are  not  allowed  to  fish. 

437-  Mr.  Bellew.]  What  do  you  understand  by  encouragement  ?— All  the 
fish,  or  the  greater  part,  are  shut  out  from  us ; the  mouth  of  the  Blackwater 
IS  almost  hermetically  sealed. 

438.  By  these  weirs  ? — Yes ; they  have  closed  the  centre  where  the  Queen’s 

Gap  was,  and  it  is  shut  up  ; and  besides  that  some  mill  weirs  have  been  erected 
which  the  fish  cannot  pass  over;  which  also,  I believe,  are  illegal.  ’ 

439.  Do  you  mean  to  say  that  there  is  any  weir  now  in  which  there  is  no 
gap  left  open  r — I do ; the  weirs  of  Lismore,  the  Duke  of  Devonshire’s,  are 
closed  across  in  the  centre  from  side  to  side.  There  are  a few  cruives  which 
are  opened  on  Saturday  night  until  Monday  morning,  which  the  fish  can 
hardly  get  through ; that  is  all ; and  even  for  that  period,  during  that  Sunday 
open  time  which  we  ought  to  have,  I believe  very  great  frauds  are  committed, 
for  I know  of  the  police  having  found  those  eyes  stopped  with  bushes  and 
sticks,  though  the  cruives  were  lifted,  to  prevent  a salmon  passing  through. 

1.  ■^1^’  distinct  upon  that  head,  that  those  cruives 

should  be  kept  open  ?— The  law  is  perfectly  clear,  and  if  you  will  look  to  the 
section  of  the  Act  there  is  a minimum  penalty  of  5 1.  in  that  section  for  not 
opening. 

441  ■ Which  Act  is  that  ?— The  5th  & 6th  Victoria.  There  is  a minimum  penalty 
■of  5 1.  Now  It  IS  known  that  salmon  will  not  run  in  very  dry  or  clear  weather 
but  if  ram  or  a flood  comes,  when  the  water  is  discoloured  they  immediately  rush 
from  where  they  are  hanging  on  in  the  tideway  when  the  water  gets  dirty  to 
move  up  the  nver  ; should  this  flood  happen  on  a Saturday,  I had  complaints 
made^  to  me,  being  representative  of  the  proprietors  of  the  different  rivers, 

I had  one  from  the  county  of  Wexford  three  years  ago,  that  a proprietor 
refused  to  open  his  cruives  on  the  Sunday ; he  was  summoned ; the  maximum 
penalty  was  50  and  the  minimum  5 Z.  ,•  he  was  fined  the  minimum  penalty, 
and  It  was  proved  that  he  killed  36 1.  worth  of  salmon  during  the  time  that  he 
ought  to  have  had  the  cruives  open,  so  that  he  made  clearly  31  1. 

442.  That  was  before  the  magistrates  ? — Yes. 


443.  Mr.  S&wetary  at  PV ar.]  With  regard  to  the  law  our  right  is  this,  that 
no  weir  is  by  law  capable  of  being  erected  across  a river  in  Ireland  without 
leaving  a space  for  the  Queen’s  Gap  ?— I believe  that  to  be  the  law. 

Then  am  I to  understand  you  to  say  that  notwithstanding  that  is  the 
^w,  there  ai-e  weirs  upon  the  Blackwater  in  which  no  Queen’s  Gap  exists  ? — 


445.  Have  any  legal  steps  been  taken  by  the  upper  proprietors  in  tlie 
Blackwater  to  bnng  the  parties  who  have  so  broken  the  law,  by  having  no 
Queen  s Gap,  to  a legal  account  ? — The  expense  is  the  cause  of  its  not  having 
been  done,  because  should  an  inland  proprietor  go  to  law,  he  is  thrown  into 
the  Gourt  of  Chancery,  or  one  of  the  superior  courts,  at  a cost  of  some 
hundre^,  or  perhaps  some  thousands  of  pounds  You  will  get  no  single 
proprietor  or  society  to  join  to  subscribe  a sum  to  go  to  all  those  heavy  legal 
expenses  which  would  be  attendant  upon  trying  the  right  with  him. 

446.  There  is  no  right  here;  I understand  that  the  law  says  that  a weir 
shall  not  be  erected  without  a Queen’s  Gap  ; I understand  you  to  say  that  a 
weir  been  erected  and  that  there  is  no  Queen’s  Gap  ; I ask  you,  is  there 
no  local  tribunal  which  is  capable  of  affording  immediate  remedy  to  the  upper 
proprietors  against  such  a breach  of  the  law  ? — No,  not  that  I know  of. 

447*  Chairman.]  Does  not  the  Act  of  which  you  speak,  that  is,  the  Act  of 
1842,  merely  provide  that  in  weirs  to  be  erected  in  future  there  shall  be  a 
Queen  s Gap  ?— Yes. 

F 2 448.  Does 


f.  D.  Croker, 

1 March  1849, 
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J.  D.  Croker,  Esq.  448.  Does  it  not  then  enact  that  if  any  illegal  weir  was  then  in  existence, 

- not  haTing  a Queen’s  Gap,  such  Queen’s  Gap  should  be  made  at  the  expense 

1 March  1849.  of  the  parties  applying  to  have  it  made  ? — Yes. 

449.  Do  not  the  upland  proprietors  dispute  the  legality  of  the  'Weir  of  Lis- 
more  ? — They  do. 

4.50.  If  then,  they  were  to  comply  with  the  provisions  of  the  5th  & 6th 
Victoria,  and  pay  money  to  the  Commissioners  for  the  purpose  of  making  a 
breach  or  Queen’s  Gap  in  the  Duke  of  Devonshire’s  Weir,  would  not  that  be 
a recognition  on  their  part  that  the  weir  is  legal  ? — Yes. 

451.  1 find  in  the  Report  of  the  Commissioners  of  1836,  this  statement  by 
Colonel  Curry,  the  agent  of  the  Duke  of  Devonshire : “ The  Lismore  Weir 
crosses  the  River  Blackwater  above  the  bridge,  half  a mile  above  the  tideway  ; 
there  never  was  a King’s  Gap  in  the  weir,  nor  is  it  conceived  that  there  is  any 
law  respecting  a King’s  Gap  which  requires  one  to  be  kept  in  this  weir ; and  it 
may  be  right  to  add,  that  the  weir  is  recognised  and  protected  by  several  Acts 
of  Parliament.”  So  that  it  appears  that  the  Duke  of  Devonshire  insists  that 
hat  weir  was  legal  at  the  time  of  the  passing  of  the  Act  in  1842  ? — Yes. 

452.  Are  there  then  any  means  by  which  the  inland  proprietors  on  the 
River  Blackwater  can  proceed  either  to  abate  the  Weir  of  Lismore,  or  to  make 
a gap  in  it,  excepting  under  the  common  law,  the  old  law  which  existed  at  the 
time  of  the  passing  of  the  Act  of  1842?— I do  not  think  they  can,  unless 
under  the  42d  Section  of  the  5th  & 6th  Victoria,  by  paying  a very  large  sum  as 
compensation  according  to  that  section,  for  what  we  claim  as  our  right ; I do 
not  think  there  is  any  power  of  opening  it. 

453.  Excepting  under  the  common  law  ? — Yes. 

454.  And  perhaps  you  are  aware,  having  had  your  attention  directed  to  this 
subject,  that  the  method  of  proceeding  under  the  common  law  is  bj'"  indict- 
ment ? — Yes. 

455-  Will  you  proceed  to  answer  the  question  which  I put  to  you ; to  what 
general  causes  do  you  attribute  this  decrease  of  salmon : you  have  specified 
one  or  two,  such  as  the  destruction  of  the  spawning  beds,  and  the  non-observ- 
ance of  the  Fishery  Acts ; you  have  not  said  anything  about  poaching  ? — 
Poaching  is  carried  on  to  the  greatest  extent,  and  I believe  it  has  been  occa- 
sioned entirely  by  the  diminution  of  salmon  in  the  open  season.  I remember 
when  the  river  was  so  well  stocked  that  the  lower  classes  were  universally  per- 
mitted by  the  gentry  to  angle  in  every  place  without  any  obstruction.  We 
found  that  by  so  doing  that  we  enlisted  them,  I may  say,  as  bailiffs  to  protect 
the  breeding  fish  in  tlie  winter,  and  that  we  had  a sufficient  quid  pro  quo.  By 
and  by,  when  these  weirs  which  Colonel  Curry  denies  ever  had  a Queen’s  Gap 
(but  which  I shall  prove  was  not  the  case)  were  closed,  and  these  mill  banders, 
some  of  which  I shall  show  plans  of,  were  shut  up,  the  salmon  decreased  in 
the  river  in  numbers,  and  the  consequence  was  then,  that  the  gentlemen  fond 
of  angling  prohibited  to  a certain  degree  at  first  those  men  who  used  before  to 
be  permitted  to  fish  ; and  finally,  I may  say,  they  found  there  were  so  few  salmon 
that  they  kept  them  for  themselves,  and  in  many  places  they  were  not  allowed 
to  fish  where  they  formerly  enjoyed  the  sport.  The  consequence  was,  that 
these  fellows,  when  they  could  not  get  them  in  the  summer,  turned  to  poachingin 
the  winter.  When  there  is  a flood  in  the  river,  and  the  weirs  are  open  in  the 
winter,  they  come  up  in  thousands,  and  the  destruction  is  beyond  anything 
which  you  can  conceive.  The  landed  proprietors,  finding  that  in  the  whole  of 
the  open  season  they  had  no  fish,  take  no  interest  in  preserving  the  spawning 
fish  for  the  proprietors  who  have  the  monopolies  at  the  mouth  of  the  river  ; 
and  I believe  this  to  be  the  chief  cause  of  the  decline  of  salmon. 

4.56-  With  regard  to  the  poaching,  in  what  way  is  the  poaching  so  destruc- 
tive to  the  fish  in  the  River  Blackwater ; is  it  in  respect  of  the  time  at  which 
It  takes  place,  or  the  manner  in  which  the  fish  are  slaughtered,  or  in  respect 
of  what r— It  is  in  every  way;  they  kill  them  while  they  are  on  the  spawning 
beds.  The  fish  spawn  on  the  shallows,  chiefly  on  the  heads  of  streams,  or 
where  there  is  a small  current  of  water.  Nature  points  out  to  them  to  do  so, 
or  else  the  ova  would  not  come  out.  In  those  shallows  the  poacher  enters 
with  torches  made  of  straw  or  bogwood,  which  blazes.  The  fish  seldom  run 
from  the  light.  They  go  with  large  spears,  and  they  strike  them  on  the  beds 
with  those  spears,  and  take  them  out  in  thousands. 

457-  Mr. 
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AK7  Mr  Bellem.']  Do  the  proprietors  allow  them  to  do  that  t— They  become  J.  D.  Cnkcr,  Esq. 
indifferent  in  consequence  of  the  lower  proprietors  not  permitting  them  to  „ ’ 

have  the  amusement  of  fishing. 

ASS  If  they  had  a fair  proportion  of  fish,  do  you  believe  that  they  would 
immediately  protect  the  fish  in  the  river  to  the  utmost  of  their  power  '—Most 
decidedly. 

a^q  Mr  Groqan.]  Is  the  method  of  poaching  which  you  have  described  the 
only  one  used?— No ; they  use  nets,  and  they  pull  them  off  the  spawning  beds, 
and  kiU  them  in  the  mill  races.  There  are  several  methods  of  doing  it.  I will 
show  the  Committee  the  plans  taken  by  the  Board  of  Works  of  one  mill  weir. 

Here  is  a map  of  the  River  Blackwater  at  that  particular  spot  {producing  the 
same')  These  barriers,  the  mill  dams,  are  raised,  so  that  there  is  no  way  for 
the  fish  to  set  over,  except  in  very  high  floods ; and  when  they  are  heavy  with 
spawn,  coming  up  in  the  winter,  they  attempt  to  get  over  the  small  quantity  of 
water  that  (kivels  over  the  weir.  I myself  have  gone  down  with  gentlemen, 
and  have  caught  the  miller’s  men  and  others  standing  on  the  edge  of  this  weir, 
and  as  the  fish  have  risen  to  try  to  ascend  the  weir,  in  falling  back  they  have 
been  killed  with  hooks  and  gaffs,  and  other  instruments. 

460.  Chairman,'\  By  poachers?— By  poachers  and  by  the  miUers’  men. 

461.  It  was  stated  in  evidence  before  the  Commissioners  of  Fisheries,  and 
reported  by  them  at  different  periods,  that  in  consequence,  as  witnesses  alleged, 
of  the  discontent  occasioned  by  the  existence  of  these  weirs,  the  practice  ot 
poisoning  the  fish  in  the  large  rivers,  particularly  in  the  Blackwater,  existed  to 
a very  considerable  extent?— Not  in  the  Blackwater. 

462.  That  has  been  stated  in  evidence? — It  is  a different  Blackwater;  it 
must  be  the  Blackwater  in  Keny ; it  is  a little  Blackwater.  fhat  system  is 
not  known  in  our  river,  but  in  Kerry  it  is  a most  ruinous  one ; it  is  not  in  our 
Blackwater,  fortunately. 

463.  Will  you  explain  to  the  Committee  how  it  is  that  the  weirs,  which  pre- 
pent the  fish  that  are  fit  to  be  taken  from  passing  up  the  river  to  the  fresh -waiter 
portions,  do  not  also  prevent  the  fish  from  ascending  to  spawn,  and  descending 
having  spawned  ?— The  fish  can  never  come  up  to  spawn  over  those  weirs, 
which  I complain  of,  but  in  a high  flood ; we  have  no  floods  in  the  summer  that 
signify  therefore  we  have  seldom  or  never  what  we  call  a new  fish,  or  a fish  m 
seasoi  coming  up.  In  the  winter,  from  the  high  floods,  the  fish  get  over  those 
miildams,  but  in  the  summer  season,  when  we  are  permitted  to  kill  them,  there 
is  not  water  sufficient  to  bring  them  over. 

464.  Then  how  do  the  spent  fish  get  back?— The  spent  fish  tarry  in  the 

river  for  awhile,  and  they  go  off  generally  with  the  first  flush  of  water  or  flood ; 
they  can  easily  ‘go  down,  though  they  cannot  ascend,  but  numbers  of  them 
when  they  are  going  down  have  not  water  to  pass  over  the  main  body  of  the 
river ; and  on  moonlight  nights  I perceive  that  they  return  more  than  ^ any 
other  period  of  the  month,  and  they  get  down  the  water  of  the  mill  race,  ihere 
was  one  clause  in  Lord  Eliot’s  Act  which  passed  Committee,  was  recommitted, 
passed,  I believe,  the  second  reading,  and  was  expunged  on  the  third,  as_  being 
the  cause  of  an  immense  destruction,  that  was,  having  a grati^  of  two  inches 
wide  at  the  head  of  the  stream  where  the  water  was  taken  off  from  the  mmn 
river  to  supply  the  mill,  or  factory.  I was  a miller  ; I had  large  mills  which 
are  leased  to  another,  and  I maintain  that  at  the  season  of  the  fish  returning,, 
it  would  be  no  possible  injury  to  the  power  of  the  mill  to  have  those  bars,  as 
explained  in  a letter  to  the  Members  of  your  Honourable  House  last  ye^ ; lor 
there  are  no  leaves,  no  grass,  and  nothing  running  at  that  time  ot  the  year 
that  would  choke  those  bars.  One  of  the  mills  that  I allude  to  on  my  ^ 

is  close  to  the  gate  of  my  domain,  and  I have  seen  eight  or  nine  salmon  take 
in  a morning  dead,  below  the  wheel.  The  gentleman  who  has  it  now  is  Mr. 

MacmuUen.  , v. 

465.  A Member  of  the  Committee  asked  you  just 
of  the  Acts  for  keeping  open  a passage  from  Saturday 
morning  were  not  express  and  clear,  and  whether  they  wer 
. to  what  do  yoii  attribute  the  fact  that  a provision  wl^h  compels  the  weir 
owners  to  open  their  hatches  from  Saturday  night  till  Monday  moming^^ 
imposes  a penalty  on  them  for  neglect,  is  so  constantly  disobeyed  . My 
0.40.  ^3 
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c”  '««■  we  hope  to  hare  one  next  yea™ hat  «iil Tee  the 

no  funds  to  pay  them  at  present  for  doinfit  And  ““f’  ™ 

Should  proceed  according  to  the  Scotch^Sr^  H vn  grievance  ?^I 

you  will  find  that  in  addition  to  the  inin'  * look  to  the  Scotch  Acts 

owner  has  found  it  wrth  hir®4ue!TT  ‘’'et  a weir 

?rt?T  ■£= 

hatches  shut  during  this  time?-I  behere  that  c“Sle  offence  of  keeping  his 
because  the  value  of  the  fish  taken  i7T!!-i“  I,  occurred,  and  frequcntlr 
flood  happens  to  come  on  a sSmday.  «>an  the  penaUy.Ta 

larger  Penalty f^rL'taZe  of X fit  “*01  a 

would  not  be  done  if  there  were  a peuahXnXh  fitt  ‘‘ 

penalty  on  each  fish  tota”"TLt?™uX''thtTnT“A  X “ 

law  ?-I  do;  that  is  the  Scotch  law  ^ mdmdual  act  of  infringing  the 
470*  Chairman.']  I believf.  fiiat  „„ 

“aTXf‘*  gentlemen  totereXri'n  Jh  ‘ by  a 

that  IS  the  anglers  of  Ireland,  to  act  as  theTr  atent  in  n tf^-water  fisheries. 

As  their  representative.  ^ agent  in  Dublin  and  in  London  ? 

latSlTy^^"®  “P»“  Government  and  Members  of  the  Legis- 

strTtio^s^dfdTtTuaoTXyTuXTS^  S'™  whether  your  in- 

very  provisions  in  the  Scotch  Acts  to  Eu  ® f ‘eo^n  to  Ireland  of  those 
answer  wMeh  I can  give  to  that  Xstion  fa  SatTr  1-The  best 

the  Lord  Lieutenant  in  Dublin  in  Mai-ch  aT  h!  7®,  Us  ExceUency 

m his  power  to  remedy  the  grievance  We  went  ,, E-  ’'®  would  do  aS 
De  Bni-go  and  I went  from  Mallow,  and  theTwaTa  I S’?*®’  ®‘’’  ®-Uhard 
in  Duhhn,  over  which  the  Earl  of  Glenvall  j pubhc  meeting  held 

first  time  said  that  he  wished  a little  time  toTa'k  Lieutenant  the 

plained  of,  and  in  about  a month  aXrTrdE.  ™ "hat  we  com- 

ttiatTb™?^  ®Ud  that  he  found  lhat  oiTc*  T Us 

tW  X-  U be  altered.  I st  p were  just,  and 

that  m.^  agreed  to  he  would  ’endeavoXToX^ronf 

eviSeXTLrwTaivTirtT^^  S L“  tf  wour 

“ dX  Dr?hl’eXs„toXrakraX^^^^^  SrT^utaauT" 

t^Sr  'be  sLch  aTT  “thX  I7t 

UsTlthf2d,T^;U“X6'tXi;dT^^^^^^  “ ‘be  Iaw?_^<T0 

47b.  Chairman.]  Did  your  instructions  f Scotch  Fishery  Act." 

when  received,  authoriseTOu  to  anolv  to  X‘°“  ® S™‘lemen,  no  matter 

of  the  Scotch  Fishery  Act?— DeoSy!  Ae  extension  to  Ireland 

, 478.  You  hand  reTfutTonXXm*' f ?— Decidedly. 

field 
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held  on  Saturday  13th  May  1848,  at  Morrisson’s  Hotel,  Dublin  Earlofn.n  rnoi  u 

gall  in  the  chair  1st.  An  Assessment  Bill  to  raise  funds  rpay^ater  bS  ’ ” 

and  mspeotors  to  protect  the  spawmng  fish,  and  discharge  oth»  duties 
lutely  necessary,  should  we  fail  to  get  any  grant  from  the  Treasury,  similar  to 
that  paid  to  Scotland,  as  regards  inspectors  and  other  officers.  2d  A distinct 
fishery  department  (as  an  adjunct  to  the  Board  of  Works),  composed  of  nracti 
cal  men,  whose  sole  inij  it  will  he  to  attend  to  the  fisheries  of  Ireland  both 
deep-sea  and  salmon  fisheries  ; prorincial  inspectors  to  be  under  the  control  of 
the  fishery  department.  3d.  Summary  power  to  commissioners  to  remove  ail 
illegalnets,  weirs,  and  contrivances  for  taking  fish,  without  resorting  to  the 
tedious  and  expensive  proceedings  of  the  law  courts,  and  of  regulating  3l  illegal 
weirs  (if  any  such  there  be)  and  contrivances  for  taking  fish,  as  the  removal 
and  regulating  of  such  should  be  considered  a mere  matter  of  police  or  func- 
tionaiy  duty  of  the  Fishery  Board  or  department.  4th.  A change  in  the  close 
season  to  suit  each  river : on  those  into  which  salmon  enter  early  to  commence 
fishing  early;  on  late  rivers  to  begin  late.  The  number  of  days  tor  taking 
salmon  to  be  the  same  m all ; inland  proprietors  and  anglers  not  to  commence 
fishing  for  one  month  after  those  in  the  tide-way  and  at  the  mouths  of  rivers 
to  give  to  the  salmon  that  have  lately  spawned  time  to  return  to  the  sea,  but 
to  be  permitted  to  fish,  with  rod  and  line  alone,  for  one  month  later  than  the 
weir  proprietors  and  others,  at  the  mouths  of  rivers,  who  began  early.  5th 
Mill  weirs,  which  prevent  a free  run  of  salmon  at  all  seasons,  being  iUegal  that 
the  proprietors  or  owners  of  the  same  be  obliged  to  make  passes  over  each,  to 
permit  an  e^y  ascent  and  descent  of  fish  ; the  fishery  department  or  commis- 
smners  to  direct  the  manner  in  which  each  pass  or  stairs  shaU  be  made,  and 
the  millowner  to  be  answerable  that  poaching  shall  not  take  place  in  the  pass 
01  stairs  , and  that  it  shall  not  be  lawful  for  any  person  or  persons  to  use  a net 
or  other  device  for  ttog  fish  within  1.50  yards  of  the  same,  save  and  except  a 
rod  and  hue  6th  By  the  5th  & 6th  Viet.  s.  63,  it  was  enacted  that  aR  weirs 
or  dams  to  be  made  or  erected  after  the  passing  of  the  same  were  to  have  passes 
tor  a free  migration  of  fish  at  aU  seasons,  such  as  the  Commissioners  may 
order  Numbers  of  weirs  of  this  class  have  been  erected  without  passes,  and 
no  notice  taken  of  them  by  the  Commissioners ; another  strong  proof  of  the 
necessity  of  a distinct  fishery  department.  7th.  To  give  the  Commissioners 
power  to  prevent  hauling  nets  in  certain  rivers  within  the  months  defined,  for 
half  a mile  inwards,  as  well  as  half  a mile  seawards,  and  to  fix  the  leneth  of 
each  net,  according  to  the  breadth  of  each  river,  and  a penalty  for  breach. 

8th.  In  the  91st  section  of  5 & 6 Victoria,  beginning  with  the  words,  ' Be  not 
repugnant  to  any  law,’  and  ending  ‘ mill  and  factory,’  to  be  exnunered  to 
insert  the  2d,  3d,  4th,  5th,  6th,  and  8th  sections  of  the  Scotch  fishery 
Act,  9 Geo.  4,  c.  39,  as  absolutely  necessary  in  any  new  or  amended  Bill  for 
Ireland,  to  protect  the  spawning  fish.  The  following  are  the  clauses : ‘ And  be 
It  further  enacted,  that  if  between  the  14th  day  of  September  and  the  1st  day 
of  l^ebruary  in  any  year,  any  person  shall  wilfully  take,  fish  for,  or  attempt  to 
take,  or  aid  or  assist  in  taking,  fishing  for,  or  attempting  to  take,  in  or  from 
any  river,  stream,  lake,  water,  or  estuary,  or  on  any  part  of  the  sea-coast,  any 
salmon,  grilse,  sea-trout,  or  other  fish  of  the  salmon  kind,  such  person  shall 
forfeit  and  pay  any  sum  not  less  than  1 1.  and  not  exceeding  10/.  for  and  in 
respect  of  each  and  every  such  offence,  over  and  above  forfeiting  eacii  and 
every  such  fish  so  taken,  and  each  and  every  boat,  net,  or  engine  by  which  the 
same  may  have  been  taken.  And  be  it  further  enacted,  that  if  any  person 
shall,  after  the  expiration  of  two  months  from  and  after  the  passing  of  this 
Act,  trespass  in  any  ground,  inclosed  or  uninclosed,  or  in  or  upon  any  river, 
stream,  watercourse,  or  estuary,  with  intent  to  kill  salmon,  grilse,  sea-trout,  or 
other  fish  of  the  salmon  kind,  such  person  shall  forfeit  and  pay  any  sum  not 
ess  than  10  j.,  and^  not  exceeding  5/.  And  be  it  further  enacted,  that  from 
ana  alter  the  passing  of ^ this  Act,  if  any  person  shall  wilfully  take  by  any 
means,  or  by  any  device,  in  or  from  any  river,  lake,  stream,  water,  estuary,  or 
sea-coast,  or  use,  sell,  purchase,  or  wilfully  have  in  his  possession  the  spawn, 
smolts,  or  fry  of  salmon,  or  of  any  other  fish  of  the  salmon  kind,  or  in  any  way, 
or  by  any  device,  wilfully  obstruct  the  passage  of  the  said  smolts  or  fry,  or 
injure  or  disturb  any  such  spawn  or  fry,  or  any  spawning  bed,  bank,  or  shallow, 
where  the  same  may  be,  such  person  shall  forfeit  and  pay  a sum  not  less  than 
1 1.  and  not  exceeding  10 1.  for  each  and  every  such  offence.  And  be  it  further 
^ 4 enacted. 
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enacted,  that  from  and  after  the  passing  of  this  Act,  if  any  person  at  any  time 
wilfully  take,  kill,  destroy,  or  expose  to  sde,  any  red  or  black  fash,  or  other 
foul,  unclean,  or  unseasonable  salmon,  grilse,  sea-trout,  or  nsh  of  the  salmon 
Mnd,  such,  person  shall  forfeit  and  pay  a sum  not  less  than  1 1.  a.nd  not  exceed- 
ino-  2 / for  every  fish  so  taken,  killed,  or  destroyed,  or  exposed  to  sale.  And 
be“  it  enacted,  that  from  and  after  the  passing  of  this  Act,  tf  any  person 
shall  use  any  light  or  fire  of  any  kind  in  or  for  the  taking,  or  with  intent  to 
take  any  salmon,  grilse,  sea-trout,  or  other  fish  of  the  salmon  kind,  such 
person  shall  forfeit  and  pay  a sum  not  less  than  2 i.  and  not  exceeding 
10  ^ for  each  and  every  such  'offence.  And  be  it  further  enacted,  that 
eveiT  occupier  of  any  fishery  shall  and  is  hereby  required  to  remove  and  carry 
av?av  from  such  fishery,  and  from  the  landing  iilaces  and  grounds  adjacent 
thereto,  all  boats,  oars,  nets,  engines,  and  other  tackle  used  and  employed  by 
such  occupier  in  the  taking  and  kilUng  such  fish  as  aforesaid,  on  or  before,  the 
commencement  of  the  close  time,  or  otherwise  effectually  to  secure  the  same  so 
as  to  prevent  their  being  used  in  fishing,  until  the  end  of  the  close  time  ; and 
in  case  any  such  occupier  shah  neglect  or  refuse  so  to  remove  or  secure  all 
and  every  such  boat,  oars,  nets,  or  engines,  or  other  tackle  as  aforesaid,  and  to 
keep  the  same  secure  and  apart  from  the  said  fisheries  during  the  time  afore- 
said. such  person  so  refusing  or  neglecting,  and  being  convicted  thereof, 
shall,  for  such  offence,  and  for  every  subsequent  neglect,  after  notice  given, 
forfeit  and  pay  a sum  not  less  than  40  s.  and  not  exceeding  10  i. ; provided 
always  that  nothing  herein  contained  shall  be  construed  or  talten  to  prevent 
any  proprietor  of  lands  from  continuing  any  such  boat  or  boats  for  the  uf  ot 
himself  or  herself,  or  any  of  his  or  her  family,  if  such  boat  or  boats  shall  have 
the  name  of  the  proprietor  painted  thereon. 

Ata  Mr.  Groqati.l  Was  that  a meeting  specially  convened  of  proprietors  of 
salmm  fisheries  applicable  to  Ireland  generally,  or  to  the  south  alone 
Applicable  to  Ireland  generally.  I have  stated  in  my  letter  that  his  Excellency 
the  Lord  Lieutenant  recommended  our  holding  a meeting  on  as  early  a day  as 
possible,  of  practical  men  i and  stated  that  whatever  amendments  were  agreed 
to  bv  the  majority  of  that  meeting,  if  forwarded  to  him  by  the  Earl  of  Glengall, 
he  would  do  all  in  his  power  to  have  them  embodied  in  a Bill,  and  laid  before 
your  Honourable  Houses.  Accordingly  a few  days  after,  a meeting,  numerously 
attended  by  representatives  of  most  of  the  rivers,  and  composed  of  men  of  all 
interests  in  the  salmon  fisheries,  took  place,  when  the  following  resolutions 
were  unanimously  adopted,  at  Morrisson’s  Hotel  in  Dublin. 

480.  Who  convened  that  meeting  ?— Lord  Glengall. 

48 1 Have  you  a copy  of  the  advertisement  calling  the  meeting  ?— No,  I have 
not  The  Lord  Lieutenant  desired  it  to  be  held  as  quickly  as  possible  ; there 
happened  to  be  numbers  in  town,  and  they  were  privately  written  to,  besides 
the  different  proprietors  and  owners.  I wrote  myself  to  Dr.  bheil  of  Bally- 
shannon,  and  to  gentlemen  of  different  parts  of  Ireland  to  apprise  them  of  the 
meeting ; several  attended  of  all  interests,  and  they  agreed  to  these  resolutions. 

482.  You  have  put  forward  resolutions  as  having  taken  place  at  a public 
meeting,  and  you  having  maturely  considered  the  subject,  I have  no  doubt  those 
resolutions  were  very  apposite  to  the  object  which  you  desired  to  attain ; but 
what  I wish  to  know  is  this.  Was  there  full  and  general  public  knowledge 
given  to  the  intended  object,  so  that  parties  from  every  part  of  Ireland  could 
have  taken  part  at  that  meeting  if  they  had  pleased  to  do  so  ? — The  Lord  Lieu- 
tenant, as  the  Session  was  getting  so  late  (for  it  was  on  the  11th  of  May  that 
we  waited  upon  him),  told  us  to  have  a meeting  in  as  short  a time  as  possible, 
and  we  gave  as  much  publicity  as  was  possible,  but  not  by  public  advertise- 
ment ; and  the  hurry  was  occasioned  by  what  I mention. 

483.  Mr.  Bdleu'.'l  That  was  last  year  ?— Yes. 

484.  Chairman.'\  First  of  all,  as  I understand  from  your  letter,  a meeting  of 
the  proprietors  and  anglers  of  the  province  of  Munster  was  convened  by  public 
advertisement  on  the  1 1th  of  April? — Yes,  in  Cork. 

485.  At  this  meeting,  amongst  other  resolutions  you  were  instructed,  in  com- 
mon with  some  otlier  gentlemen,  to  proceed  to  take  the  necessary  measures  for 
laying  the  case  of  these  anglers  and  proprietors  before  the  Executive  Govern- 
ment?— Yes. 

486.  And  a Committee  was  appointed? — Yes. 

487.  And 
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4^^7'  And  all  that  was  public  ?~A11  that  was  public,  ai\d  by  advertisement.  J.  D.  Croker,  Esq. 

488.  Then  the  deputation  that  waited  upon  the  Lord  Lieutenant  on  the  11th  — 

of  May,  with  Lord  Glengall  as  chairman,  attended  in  consequence  of  those  * March  1849. 
resolutions  ? — Yes,  we  proceeded  to  Dublin. 

489.  The  deputation  attended  in  consequence  of  those  resolutions,  and  on  the 
part  of  the  committee  ?— Yes. 

4po.  Then  his  Excellency  suggested  that  you  should  have  another  meeting 
for  the  purpose  of  laying  before  him  practical  suggestions  ? — Yes  ; first  felling 
us  at  the  first  meeting  that  he  wished  time  to  inquire  into  what  we  com- 
plained of. 

491 . Then  this  meeting  afterwards  took  place,  and  at  this  meeting  the  reso- 
lutions which  you  have  given  in  evidence  were  adopted  r — Yes. 

492.  And  amongst  them  there  are  specified  the  clauses  of  the  Scotch  Fishery 
Acts  which  these  gentlemen  unanimously  determined  were  fit  and  proper  to  be 
suggested  to  the  Lord  Lieutenant  for  extension  to  Ireland? — Yes. 

493.  Mr.  Grogan!^  The  meeting  was  held  in  Dublin ; but  the  whole  pro- 
ceeding, as  detailed  in  the  question  of  the  Chairman,  was  a southern  movement? 

— It  commenced  in  the  soutlr. 

494.  It  was  nothing  but  an  adjournment  from  one  place  to  another  of 
southern  proprietors  ? — I beg  your  pardon ; there  were  a great  many  northern 
proprietors. 

495.  Sir  P.  Nvgent.']  Can  you,  from  recollection,  name  the  different  parties 
who  were  present  at  the  second  meeting  ? — I cannot  recollect  them  all.  I have 
not  brought  them  with  me ; we  had,  I recollect,  the  two  Honourable  Messrs. 

Plunkett,  who  represented  fisheries,  I believe,  in  Galway. 

496.  Mr.  Grogan.']  The  west,  somewhere ?— Yes.  We  had  Mr.  Macartney 
from  the  north,  and  a Mr.  Lees,  somewhere  from  the  west  of  Ireland,  I believe ; 
we  had  several  other  gentlemen  from  the  northern  parts. 

497.  Sir  P.  Nugent.]  Mr.  Shell? — Mr  Sheil  was  in  town.  Mr.  Shell,  I 
believe,  was  not  at  the  meeting  ; he  carae  up  to  town  after  the  meeting. 

498.  He  was  at  one  of  the  meetings  ? — Yes  5 but  1 believe  not  at  that  meeting. 

499.  Mr.  Grogan.]  Do  you  remember  a gentleman  of  the  name  of  Eddington 
being  there  ? — No,  I do  not. 

500.  Chairman.]  At  your  muster  meeting,  one  of  the  resolutions  I see 
adopted  is  worded  thus  ; “ That  we  solicit  the  co-operation  of  the  inland  pro- 
prietors and  anglers  of  Ireland  in  our  endeavours  to  throw  open  the  rivers  of 
the  entire  country  to  a free  run  of  fish  ” ? — Yes. 

501.  Did  you  take  any  means  of  making  that  resolution  known  throughout 
Ireland? — I had  copies  of  the  resolutions  of  that  day  printed,  and  to  every 
fishery,  I believe,  in  Ireland,  or  every  one  interested  in  fisheries  in  every  county 
in  Ireland,  I transmitted  by  post  copies  of  the  Cork  meeting.  I had  500  copies 
printed  immediately,  and  circulated  throughout  all  Ireland. 

502.  I believe  tliat  this  meeting  was  encouraged  to  assemble  in  consequence 
of  some  decisions  given  at  some  recent  assizes,  determining  the  illegality  of 
obstructions  to  the  free  run  of  fish  ? — Yes. 

503.  Those  decisions  were  given,  I believe,  at  assizes  held  in  the  south  of 
Ireland  r — No ; the  first  great  decision  by  Baron  Pennefather  was  given  at 
Kilkenny  in  the  case  of  The  Queen  w.  Power,  at  the  summer  assizes. 

504.  And  also  in  the  south  of  Ireland  ? — Afterwards  in  the  south  of  Ireland, 
on  the  River  Bandon,  we  had  the  case  of  The  Queen  v.  Hodnet. 

505.  Was  that  the  reason  why,  in  the  first  instance,  the  inland  proprietors 
of  Munster,  that  is,  of  the  south  of  Ireland,  W’ere  requested  to  meet? — No; 
we  had  agitated  the  matter  for  several  years  before,  but  finding  that  in  this 
case  such  a decision  was  given,  it  then  stimulated  us  to  go  on. 

506.  I see  that  some  of  the  suggestions  contained  in  those  resolutions  relate 
to  matters  subsequently  provided  for  by  an  Act  passed  in  last  Session  ? — Yes. 

507.  Those  suggestions  relate  to  river  police;  the  establishment  of  a distinct 
fishery  department,  and  an  assessment  for  the  purpose  of  raising  the  necessary 
funds  to  provide  for  the  expenses  of  carrying  out  these  suggestions  r — Yes,  and 
one  more,  namely,  minimum  penalties. 

508.  Arid  the  establishment  of  minimum  penalties;  Has  the  Act  of  last 
Session  sufficiently,  in  your  judgment,  provided  for  those  purposes  ? — Decidedly 
not. 

509.  Will  you  point  out  in  what  respects  you  conceive  that  Act  defective  in 
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that  particular,  as  concisely  as  you  can  ?-The  minimum  peualtics  in  the  first 
place,  of  10s.,  only  extend  to  one  section  of  the  Mh  & eth^Victoria. 

Sio.  Mr.  Groeanfl  What  section  do  you  allude  to  ?— The  section  as  to  the 
destruction  of  fish  in  the  spawning  season,  and  even  there  that  is  not  adequate ; 
there  should  be,  as  in  the  Scotch  Act,  an  additional  penalty  for  each  fish,  as 
well  as  a minimum  penalty.  With  respect  to  the  question  referred  to  just  now, 
of  poisoning  rivers  in  the  open  season,  which  is  most  destructive  in  Kerry 
ther^d  being  a spurge  which  hills  every  fish  in  the  river  as  soon  as  it  is  bruised 
in  it,  therTis  no  minimum  penalty  attached  to  that,  nor  is  there  m the  case  of 
any  of  the  penalties  of  the  open  season ; there  is  nothing  but  the  10  r.  mini- 
■mum  penalty  for  one  section,  which  was  a great  error  in  that  Act  The  next 
point  is,  that  the  establishment  of  a river  police  cannot  be  earned  mto  effect 
for  the  funds  will  not  be  raised  till  this  year  by  the  Assessment  Bill,  and 
I doubt  much  if  sufficient  funds  will  be  got  to  pay  an  effective  police,  for  you 
must  have  inspectors  to  see  the  laws  carried  into  effect ; indeed  the  Lord  Lieu- 
tenant thought  that  one  would  not  be  sufficient  to  see  the  laws  cmried  out  m 
each  province;,  and  it  is  to  be  recollected  that  we  get  no  funds  whatsoever  for 
onr  fisheries  in  Ireland;  I may  say  no  funds,  for  I believe  that  1,200 /.  or 
-1,400?.  ayear  is  by  the  returns  the  whole,  when  such  enormous  funds  tor  the 
•deep-sea  fisheries  are  given  to  Scotland.  i,  • * 

51 1 . Ur.Bellew.']  -Are  you  aware  of  the  amount  of  the  grant  annually  given  to 
Scotland?— £.14,000  ayear.  There  was  a return  moved  for  by  Mr.  Burke 
Roche  in  1842,  and  by  Sir  Henry  Winston  Barron  on  the  29th  of  May  1845  ; 

I believe  that  if  gentlemen  will  look  to  those  returns  they  will  see  that  Scotland 
has  received  from  the  year  1809  to  the  present  time  about  1,036,000  1.  and 

some  odd  hundreds  more  than  Ireland  has  received-  _ 

512- Are  you  aware  how  much  of  that  14,000?.  a year  goes  to  piers  and 
harbours  in  Scotland  ? — I believe  none  of  it.  , . r 

513..  Mr.  Secretary  at  War.l  Do  you  know  how  much  to  the  cost  of  the 
salmon  fisheries  ? — None  in  Scotland.  ^ 

514  Chairman:]  Will  you  confine  your  answers  as  much  as  possible  to 
the  question  before  the  Committee,  we  cannot  interfere  with  the  subject  of 
deep-sea  fisheries;  wUl  you  proceed  to  state  in  what  other  respects  you  con- 
ceive the  Act  defective  ?— The  Act  is  defective  principally  in  the  minimum 
penalties  not  being  extended  to  all.  4. 

515.  That  you  have  mentioned.  lU  you  supply  what  you  have  not  said; 
is  there  any  other  point  in  which  you  conceive  it  defective  ?— As  to  the  close 
seasons,  there  is  power  to  change  them  by  that  Act ; I greatly  doubt  (my  mind 
is  much  changed  on  that  point  from  a work  of  Mr.  Young,  of  Scotland,  on  it) 
whether  the  late  fishing  is  not  very  prejudicial  to  the  rivers  in  destroying  the 

stock.  ,,  . . . 1 . 

516.  That  is  not  an  answer  to  my  question.  My  question  is,  m what  respect 
is  the  Act  of  last  Session  defective ; you  are  aware  that  the  Act  of  last  Session 
does  not  interfere  with  the  power  of  the  Commissioners  in  any  way  to  alter  the 
close  season  conferred  by  former  Acts,  it  only  suspends  it  for  one  year ; I wish 
you  now  to  explain  the  answer  which  you  gave  some  time  ago,  that  you  thought 
that  Act  very  defective  ?— Principally  in  the  minimum  penalties  not  being 
extended. 

517.  You  do  not  think  it  defective  further  than  you  have  stated?— In  not 
providing  for  the  removal  of  illegal  weirs. 

518.  With  regard  to  the  schedule  of  fees  enacted  by  that  Act,  have  you  any 
observations  to  make  ; I think  you  agreed  that  there  ought  to  be  an  assessment 
for  police  purposes  ? — Yes. 

5 1 0-  Have  you  any  remarks  to  make  on  the  scale  of  assessment ; have  you 
any  observations  to  make  on  the  principle  upon  which  the  assessment  should 
take  place,  that  is  to  say,  having  regard  to  the  proportiens  to  be  supplied  by 
the  upper  and  the  lower  fisheries  ?— 1 think,  in  the  present  state  of  the  law,  it 
will  fail  as  regards  the  upper  proprietors  for  want  of  fish  ; I do  not  think  it  too 
high  at  what  it  is  struck  by  the  Commissioners.  One  pound  was  the  maximum 
which  you  gave  them  power  by  your  House  to  charge  for  a licence ; now  they 
can  charge  anything  less  in  that  schedule ; it  is  only  IO5.  I think  that  very 
fair  and  just  that  every  man  should  pay  it,  and  I think  the  schedule  as  it  is  at 
present  a fair  schedule,  if  we  had  the  fish;  the  upper  proprietors  will  pay 
rather  more  heavily  than  the  lower,  in  proportion  to  the  fish  taken. 

520.  I beheve 
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^20.  I believe  the  principle  of  that  assessment  is  to  distinguish  between  fixed  J.  D.  Croker,  l‘sq. 

and  moveable  engines?— Yes.  i m-tcU 

521.  The  fixed  engines  I think  are  to  pay  a licence  duty,  not  exceeding  10 
per  cent,  on  the  poor-law  valuation  ? — Yes. 

522.  The  moveable  engines  are  otherwise  assessed,  of  course? — Yes. 

523.  They  are  assessed  according  to  a fixed  duty.  In  your  judgment,  is  the 
maximum  at  which  the  fixed  engines  may  be  assessed  a fair  amount,  or  is  it  too 
high,  or  is  it  too  low?— I think,  in  proportion  to  the  other,  it  is  low. 

524.  Do  you  think  that  it  is  too  low?— I do,  in  proportion  to  the  other,  as 

they  stop  and  take  most  of  the  fish.  . 

525.  What,  in  your  judgment,  ought  to  be  the  maximum,  and  what  the 

minimum,  of  the  rate  at  which  fixed  engines  ought  to  be  assessed?— I have 
not  considered  that  subject.  . .r,  , 1 

526.  The  rate,  of  course,  on  the  poor-law  valuation?— On  the  poor-law 
valuation,  I think  10  per  cent,  is  not  sufficient. 

527.  That  it  is  not  even  sufficient  for  a minimum  ? — No,  for  fixed  engines. 

528.  You  are  aware  that  the  magistrates  of  the  county  of  Waterford  have 
addressed  the  Lord  Lieutenant  lately  on  the  subject  of  the  assessment,  and  have 
complained  that  in  their  judgment  this  rate  of  10  per  cent,  is  too  high?— 1 do 
not  know.  1 believe  that  was  with  respect  to  the  moveable  nets ; the  nets  are 
not  assessed  under  the  poor  law. 

52Q.  You  are  not  aware  of  the  fact? — lam  aware  of  the  fact  that  they 
have  done  so,  for  I saw  it  in  Dublin  at  the  Board  of  Works  last  week,  when  the 
complaint  came  in.  ^ j v 

530.  Are  you  aware  that  the  magistrates  of  the  county  of  Waterford  have 
met  to  memorialise  the  Lord  Lieutenant  on  the  subject  of  the  supposed  too 
high  rate  of  assessment  on  the  fixed  engines  ? — Yes,  1 am  aware  of  that. 

531.  Then  I understand  that  you  do  not  concur  with  them  in  the  view 

which  they  take  of  that  matter  ? — Decidedly  not.  ^ e ^ w 

532.  Did  you  hear  the  resolutions  passed  at  the  meeting  of  the  Waterford 
magistrates  that  were  read  before  the  Committee  to-day  ? — 1 did. 

533.  You  do  not  concur  in  those  resolutions? — No.  If  I may  be  permitted 
to  say  so,  we  will  give  them  the  Magna  Charta,  provided  they  will  act  upon  it 
in  all  cases.  Take  away  the  stake  weirs,  and  all  the  things  that  are  contrary 
to  Magna  Charta,  they  may  then  have  Magna  Charta  and  act  upon  it  if  they 
like. 

534.  We  will  come  now  to  the  subject  upon  which  you  were  going  to  enter 
some  time  ago.  You  were  about  to  mention  that  there  was  another  very  great 
and  extensive  cause  of  the  destruction  of  fish  in  the  rivers,  connected  with  the 
mill  weirs  ; will  you  state,  as  shortly  as  you  can,  but  taking  your  own  time, 
what  the  nature  of  those  obstructions  is  ?— The  mill  weirs  are  made  entirely 
across  the  rivers,  without  any  pass  to  permit  the  salmon  to  get  over,  as  I 
believe  is  adopted  in  Scotland,  where  they  can  ascend  to  any  height.  They 
are  stopped  by  the  weirs  coming  up,  and  killed  both  in  the  spawning  season 
and  in  the  summer  season,  particularly  in  the  winter  season.  They  cannot 
ascend  the  great  barrier,  as  I shall  show  the  Committee  upon  these  majis,  at 
Glandalane,  that  is  the  first  in  the  Blackwater. 

535.  Mr.  Grogan.]  Are  these  the  weirs  which  you  were  speaking  of  at 
Lismore? — No  ; this  is  the  Glandalane  Mill  Weir.  The  weir  of  the  Glandalane 
Mill,  on  the  River  Blackwater,  is  a barrier  thrown  across  the  entire  nver. 

The  fish,  when  they  find  that  they  cannot  ascend  the  weir,  frequently  return 
back;  the  water  is  brought  off  down  to  the  mill-race;  they  come  up  the  tau- 
race ; 1 know  that  as  a fact ; I have  seen  them  at  the  foot  of  the  waterwhed ; 
there  is  a sort  of  little  pool  at  the  foot  of  the  waterwheel,  at  the  head  of  the 
tail-race ; the  mill  dam  is  suddenly  shut  down,  the  water  runs  off  dry,  and  the 
fish  are  all  left  there,  and  they  are  slaughtered  below  the  wheel ; that  is  the 
common  practice,  and  has  been  for  years  there.  3 . j 

536.  Chairman.]  You  mention  this  mill  of  Glandalane,  I understand,  ss  an 

instance  only  ? — ^Yes.  ,,  _ . mi  ^ ^ 

537.  Does  your  observation  apply  to  all  the  mills  on  the  River  Blackwater? 

—There  is  another  great  mill  at  Fermoy,  the  weir  of  which  obstructs  the  fish. 

538.  Does  it  apply  to  all  the  mills,  or  only  to  some  of  them  ?— I think  those 
are  the  two  great  barriers,  and  the  only  two  on  the  River  Blackwater. 
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J.  539-  Am  I to  umlerstajid  that  the  only  two  mill  weirs  of  which  you  complain 

. March  >849.  nlainu  “i  F ermoy  ?— Yes ; but  I have  not  heard  any  Lm- 

plmnts  of  the  Fermoy  mills,  as  to  killing  the  fish  in  the  taU  race 

540.  You  complain  of  no  other?— Of  no  other. 
t/u’'  you  acquainted  with  any  other?— I am  Mr 

no?^  • w “ “5-’'  Kanturk,  but  his  weir  is  so  low  that  I do 

imt  think  it  is  of  any  injury  to  the  fish  going  over.  I have  seen  it,  and  think 

PtSnoraUow  Wrter  Glandalane  or 

jP°y™.know  any  mills  standing  upon  the  tributaries  to  this  stream 
by  which  mischief  IS  done  in  proportion  to  the  quantity  ?— On  the  Funcheoii 
river,  which  would  be  a very  fine  one  discharging  itself  into  the  Blackwater 
there  are  mill  wens  which  also  obstruct  the  fish  going  up,  T^rrare  mTli 
weirs  on  the  river  Obeg,  another  tributary,  that  obstruct  the  fish  going  up 

mainrivmT-CeS^^^^  destructive  upon  the  tributaries  as  upon ' the 

1 Could  not  all  those  objections  be  removed  bv  nlfipino- 

Iht'^m  Act?— These  maps  were  done  h? 

BoarS  wSk^-  *“  endeavour  to  get  them  made  by  the 

BoaM  of  Works.  We  paid  20  guineas  to  the  Board  of  Works  for  those  plans 
but  we  found  it  so  e.vpensive  to  do  it  that  we  could  not  raise  subscrintion?  s„f’ 
ficient,  and  we  are  led  to  beheve,  from  the  first  law  opinions  takc7^^^^^ 
weirs  are  filegal.  I,  for  one,  and  I believe  the  majority  of  ?L 
lnv’nr°"*t  f°  ™uld  injure  in  the  slightest^ degree 

eo^mitfotelwhTd^t 

nor^ut^LtuSte"™*^^  thoseTassrind 

545-  We  are  to  understand  that  what  you  wish  to  be  done  is  • 

wSsISn^  •>«  ownVn:e\reotreVlilS  TE 

546;  Mr.  Secretan,  at  War.]  We  are  also  to  understand  that  thev  l,«„e 

sns:SSi 

objection,  because  the  5th  & 6th  Victoria  gives  the  power^^  ^ ^ 

547-  Mr.  Groyim.]  Have  they  an  objection,  or  do  they  imagine  that  .he 
construction  of  this  ladder  would  in  any  way  damage  or  inLfei?E  if  ^ 

548.  Has  any  opposition  ever  been  made  to  the  idea  or  thp  nttprv»w* 
s^ucbng  those  ladders  in  the  weirs  ?-Yes,  at  tbifve%“Ui5  of 

gentlemen  subscribed,  or  bad^a  eertin  sum  Sed 
to  doit;  this  plan  was  very  expensive,  being  done  with  cut  stone 

pnetor  of  this  mill,  to  whL  I Applied,  wouldVot  E uTtoEi  Ih  m 
authority  of  the  Board  of  Works;  so  that  we  were  debarred  Sdoin-R 

rav:iard?o%'^f/y‘et.™  -d^o'^U„''“‘SLE 

bef^po^thlfl^tJdli^qtlE'ro^^^^ 

I showed  them  that  instead  of  injuring,  I thoueht  ifwnnlri  ■ stated  j 

:^a^etSrS  Me';'’or’';r  wks^foTn^er^'^'^ 

550.  Chairman.1 
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5.50.  Chairman.']  You  would  have  raised  the  weir  at  both  sides  ? — A little  at 
each  end. 

551.  So  that  the  quantity  of  water  passing  over  the  weir  would  not  have 
been  increased,  but  being  contracted  in  a small  space,  the  fish  would  have  been 
able  to  pass? — Certainly. 

.5.52.  Js  it  not  the  fact,  that  on  the  contrary,  of  late  years,  the  coping  stone 
of  the  mill  weir  at  Glandalane  has  been  raised? — BothFermoy  and  Glandalane 
have  been  raised  within  the  last  15  or  20  years,  very  much. 

5.53.  Mr.  Grogan.]  How  high  ? — I suppose  those  weirs  are  two  feet  higher 
than  they  were  1 5 or  20  years  ago. 

5.54.  Mr.  Secretary-at-War.']  With  what  object? — I believe  the  reason  of  it 
was  this : the  floods  coming  down,  raised  the  gravel  near  the  weir,  at  the  mouth’ 
of  the  mill  race,  and  the  proprietor,  instead  of  clearing  his  mill  race,  which 
would  have  given  him  the  same  power  as  he  always  had.  with  the  same  flow 
of  water,  raised  the  mill  weir,  so  that  at  present  you  will  find  by  these  sections 
that  the  water  is  considerably  higher  ; I believe,  18  inches  now,  or  two  feet 
higher  by  these  plans,  where  it  is  taken  from  the  river,  at  the  head  of  the  sluice, 
than  it  is  where  it  is  discharged  on  the  wheel. 

555.  Are  you  aware  whether  the  power  in  those  mills,  to  which  you  have 
alluded,  has  been  increased  of  late  years? — No,  I think  not}  I think  they  are 
now  in  the  same  state;  1 am  almost  sure  they  are. 

556.  And  it  would  not  be  necessary  to  have  a greater  power  of  water  now 
than  formerly,  to  drive  that  machinery? — Certainly  not. 

557.  Mr.  Bourke.]  Does  the  raising  of  that  weir,  do  you  imagine,  further 
obstruct  the  fish  ? — Yes ; because  the  higher  it  is,  the  more  difficult  it  is  for  the 
fish  to  get  over. 

558.  Chairman.]  In  addition  to  the  causes  which  you  mention,  which  pre- 
vented you  from  proceeding  to  lower  the  weir,  is  it  not  the  fact,  as  stated  hy 
you  on  a former  occasion,  that  there  was  a disinclination  on  the  part  of  some 
proprietors,  to  subscribe  to  have  passes  made,  or  to  have  the  obstructions 
removed  at  Fermoy.  Did  you  not,  for  instance,  receive  from  two  proprietors, 
namely,  the  Duke  of  Devonshire  and  Sir  Richard  Musgrave,  money  for  that 
purpose,  and  lodge  it  in  the  Bank? — I got  subscriptions  from  several  gentle- 
men. 

5.59.  And  you  received  no  further r — Very  little;  we  did  not  get  sufficient ; 
we  had  enough  to  make  wooden  passes,  but  not  to  make  them  according  to  the 
plan  of  the  Board  of  Works. 

560.  But  if  I understand  you,  it  is  in  your  opinion  unjust  that  the  removal 
of  these  obstructions,  that  is,  the  making  of  these  passes,  should  be  left  to 
private  parties,  where  the  existence  of  these  w^eirs  is  illegal? — That  is  the 
answer  which  was  given  to  me  by  numbers  whom  1 asked  for  subscriptions,  they 
saying  that  it  was  a public  nuisance,  and  that  those  who  created  the  nuisance 
had  a right  to  abate  it,  and  not  to  call  on  the  public,  whom  they  injured,  to 
put  their  hands  in  their  pockets  to  do  so ; I received  that  answer  from  several 
gentlemen. 

561.  Sir  P.  Nugent.]  They,  in  fact,  have  a legal  right ; and  if  those  obstruc- 
tians  were  put  up  illegally,  they  ought  not  to  be  called  upon  to  abate  the 
nuisance  ? — Yes. 

562.  Mr.  Grogan.]  Did  it  ever  occur  to  those  gentlemen  whom  you  refer  to, 
that  though  a nuisance  may  exist,  and  be  remediable  by  law,  the  law  must  be 
put  in  operation  to  remove  it : if  I should  construct  a palpable  nuisance,  and 
refuse  to  remove  it,  must  not  the  parties  who  are  anxious  to  obtain  its  removal 
put  the  law  in  operation  to  compel  me  to  do  so  c — Certainly. 

563.  Was  that  view  put  to  the  gentlemen  who  refused  to.  contribute  r — It 
was,  because  it  was  said  that  it  would  be  carried  to.  the  superior  courts,  and  run 
to  a higher  expense  than  they  would  like  to  go  to. 

564.  Mr.  Bourke.]  Were  any  preliminary  steps  taken  ; was  any  notice  given 
to  the  parties,  that  if  those  illegal  obstructions  were  not  removed,  proceedings 
would  be  taken  for  their  removS  ? — About  25  or  30  years  ago,  the  opinions  of 
some  of  the  most  eminent  lawyers  in  Ireland  were  taken ; the  late  Chief  Justice 
Pennefather,  Mr.  Justice  Burton,  just  before  he  got  on  the  Bench,  and  Mr. 
Bushe,  and  their  decided  opinion  was  that  the  weir  at  Fermoy  was  illegal ; the- 
proprietor  had  raised  it  to  a certain  height,  and  steps  were  taken  against  him, 
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.1  D.  Croker,  Esq.  and  he  lowered  the  weir.  Since  that  it  has  been  raised  a^ain  in  the  old  place 
I 'jrarch  1849  before  ; fish  could  go  up  where  they  cannot  go  up  now. 

56.5 . Mr.  Secretar^-at-IV ar.]  Have  any  steps  been  taken  since  that  to  compel 
the  present  proprietor  or  tenant  to  lower  it  ? — No,  because  the  moment  you 
do  so  they  move  it  into  the  Court  of  Queen's  Bench,  and  you  have  then  a 
lawsuit ; and  the  attorneys  and  lawyers  make  a great  profit  by  it,  and  we  cannot 
get  subscriptions. 

566.  Chairman.'l  Am  I to  understand  that  the  only  objection  which  you 
have  to  the  present  law  on  the  subject  of  mill  weirs  is,  that  it  cannot  be  en- 
forced without  a ruinous  expense  ? — Yes. 

, ^ .567.  Therefore  you  wish  that  any  legislation  which  it  may  be  thought  expe- 
dient to  adopt  on  the  subject  should  simplify  the  process,  render  it  less  costly, 

and  treat  it  more  as  a matter  of  police,  rather  than  of  judicial  proceedings  ? 

Certainly  ; to  give  power  to  the  Fishery  Commissioners  or  some  other  respon- 
sible Board  to  regulate  all  legal  weirs,  and  to  remove  all  that  are  illegal ; that  is 
all  we  ask  for. 

568.  Mr.  Grogan.]  Have  notices  been  served  on  the  proprietors  of  those 
weirs  of  the  damage  done,  calling  upon  them  to  remove  them  or  to  abate  the 
nuisance  ? — Not  of  late  years,  because  that  is  the  first  step  of  law,  and  we  are 
afraid  to  go  to  law  with  them  ; they  will  not  do  it  without  the  law. 

569.  You  described  to  us  the  very  destructive  and  unfair  method  of  killing 
the  fish  in  the  tail  race,  by  letting  the  water  run  off  when  the  fish  were  congre- 
gated at  the  mill  wheel  ?— Yes. 

570.  Is  that  applicable  to  one  particular  mill  only,  or  does  it  apply  to  the 
other  mills  1 — I believe  that  the  great  destruction  in  that  way  takes  place  at 
this  mill  of  Glandalane. 

571.  Mr.  hourke.]  And  do  you  imagine  that  lowering  the  wen*  above  would 
prevent  the  fish  coming  into  the  tail  race ; that  they  would  not  come  into  the 
tail  race  if  the  weir  were  lowered? — If  they  had  a pass  over  it  I am  sure  they 
would  follow  the  main  body  of  the  river  and  not  the  tail  race  5 but  at  the  same 
time  I believe  a gi-ating  could  be  put  at  the  tail  race  during  the  time,  which 
would  be  no  injury  to  the  mill,  and  which  would  keep  out  the  fish. 

572.  Sir  P . Nugent.']  That  is,  when  they  are  going  up  or  coming  down  ? 
-—Certainly,  going  up  5 and  there  should  be  one  above  to  prevent  them  going 
through  when  they  are  coming  down.  The  two-inch  grating  in  Lord  Eliot’s  Act 
passed  Committee  and  the  second  reading,  and  was  thrown  out  upon  the  third. 

_573-  So  that  what  you  wish  is,  that  the  fish  should  be  protected  by  two 
mill  gratings,  one  above  and  one  below  ?— Yes,  and  I think  it  would  be  done 
without  the  slightest  injury  to  the  working  of  the  mill ; I would  only  have  the 
p'ating  above  while  the  spent  fish  were  returning,  for  three  months ; I would 
have  it  always  below,  because  it  could  be  hung  on  a pivot ; it  would  give  way, 
and  rise  and  fall,  and  keep  out  the  fish,  without  ever  stopping  the  water. 

574*  Chairman.]  What  sized  fish,  in  the  open  season,  can  now  pass  through 
gratings  of  the  fixed  weirs  that  are  erected  at  different  parts  on  the  River 
Blackwater  ?— The  only  fixed  weirs  on  the  Blackwater,  are  the  weirs  of  Lis- 
more. 

575.  Confine  your  observations  to  those?— The  bars,  by  Act  of  Parliament, 
are  two  inches  apart ; and  through  those  I know  a five-pound  salmon  can  go, 
tOT  1 have  taken  a five-pound  salmon,  with  a rod,  that  had  had  the  scales  rubbed 
off  the  side  from  pressing  through  the  bars  in  the  summer. 

576.  You  say,  therefore,  that  they  will  not  admit  more  than  a five-pound 
salmon r—No,  I think  not;  but  even  now  we  do  not  get  those  five-pound 
salmon.  By  the  5th  & 6th  Viet,  there  was  a great  deal  of  discussion  on  the 
size  of  the  mesh  of  the  net,  and  the  bars  which  they  placed.  The  late 
Mr  0 Connell  argued  it  very  much ; and  the  size  of  the  mesh  was  made  two  and  a 
halt  inches  from  knot  to  knot;  that  was  10  inches  in  the  round,  which  was 
considered  equal  to  letting  a fish  through,  that  would  pass  through  the  two-inch 
bars.  In  two  years  afterwards  that  is  altered ; the  nets  are  made  1 1 inch,  or 
seven  mches  in  the  round ; so  that  a three-pound  fish  now  cannot  pass  up ; 
they  are  taken  in  the  nets  ; they  are  not  allowed  to  come  up  to  us. 

^ 577-  Mr.  Grogan.]  What  nets  are  you  speaking  of  now  ?— All  nets  hauled 
below  Lismore. 

578-  Chairman.]  These  hatches,  then,  in  the  open  season,  are  open,  so  as  to 

permit 
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permit  the  spent  fish,  I understand,  to  return  to  the  sea;  they  ai*e  closed,  are  J. 
they  not,  in  the  close  setaon,  for  the  purpose  of  enabling  the  weir  owners  to 
catch  the  fish  that  have  returned  from  the  sea.  ? — Y es. 

579.  The  open  season  for  the  inland  districts  commences  a considerable  time 
after  the  commencement  of  the  open  season  in  the  tidal  portions ; are  those 
periods  uniform  at  present,  or  are  fiiey  not,  throughout  all  Ireland  r^No  ; there 
are  certain  counties  exempted  in  the  north. 

580.  By  Act  of  Parliament  ? — They  were  left  under  the  5th  & 6th  Viet.,  and 
they  remain  as  they  were. 

581 . How  do  you  mean  they  were  “ left  under  the  5th  & 6th  Viet.”  ? — The  close 
season  was  then  fixed  from  the  12th  of  February  to  the  20th  of  August;  there 
are  eight  counties. 

582.  What  do  you  mean  hy  “ under  the  5th  & 6th  Viet. do  you  mean  to  say 
that  the  period  of  the  close  and  open  seasons  fixed  by  the  5th  & 6th  Viet,  applies 
to  the  eight  counties,  or  that  the  eight  counties  are  left  to  the  ancient  season  ?— 
I'o  the  close  season  of  the  5th  & 6th  Viet. 

583.  But  as  to  the  other  portions  of  Ireland,  how  are  they  regulated  ? —In 
the  tidal  portions  and  in  weirs  put  in  fresh  water  within  two  miles  of  where  the 
tide  ebbs  and  flows,  they  commence  fishing  on  the  1st  of  February,  and  end 
on  the  1st  of  September  ; in  the  inland  portions  we  did  not  begin  till  the  1st 
of  March,  and  used  to  end  at  the  same  time,  the  1st  of  September  for  nets  and 
the  16th  for  rods  ; now  it  is  extended  by  the  amendment  of  last  year  to  the  1st 
of  October,  which  is  of  no  use  to  the  inland  proprietors,  for  they  get  no  fish. 

584.  But  the  Commissioners  have  power,  have  they  not,  to  alter  the  close  and 
open  seasons  according  to  their  discretion  ?—  They  have. 

585.  Mr.  Bourkt.']  That  is  by  the  last  Act  r — By  the  last  Act ; they  had  also 
by  the  former,  by  gi^’ing  three  years’  notice. 

586.  Chairman.']  Under  the  ancient  law  of  Ireland,  that  is,  the  law  which 
was  in  existence  till  1842,  when  all  the  Acts  were  repealed,  the  close  and  open 
seasons  did  not  depend  upon  one  uniform  rule  ? — No. 

587.  But  upon  various  Acts  of  the  Irish  Parliament  which  were  passed  for 
the  regulation  of  the  fishing  seasons,  and  which  established  different  close  sea- 
sons and  different  open  seasons,  according  to  the  temperature  of  the  different 
rivers  r— There  were  different  Acts  for  different  rivers,  for  the  late  and  early 
rivers.  I believe  in  those  days  they  did  not  know  the  cause  of  the  late  and  early 
fishing,  the  temperature  of  the  water ; but  in  some  rivers  it  was  three  months 
earlier  than  in  others ; for  instance,  in  the  Bandon  river  they  did  not  com- 
mence till  the  25th  of  March,  when  in  others  they  commenced  in  January ; 
it  was  according  to  the  rivers.  There  were  local  Acts  in  fact  regulating  the 
rivers,  all  of  which  were  repealed  in  1842. 

.588.  As  a matter  of  fact,  the  periods  fixed  by  those  local  Acts  almost  inva- 
riably, if  not  invariably,  agree  with  the  natural  seasons  for  taking  fish  and  for 
not  taking  them  ? — The  only  proof  is,  that  there  were  salmon  taken  in  abun- 
dance in  those  rivers  then  which  are  not  now,  since  the  passing  of  the  5th  & 6th 
Victoria. 

589.  Then  your  answer  to  that  question  is,  that  it  is  so  ? — Yes. 

590.  In  every  case  ? — In  every  case,  I believe. 

591.  Do  you  not  know  a remarkable  illustration  of  the  difference  of  the  tem- 
perature of  two  rivers  somewhere  on  the  coast  of  Kerry  ? — Yes. 

592.  Will  you  state  it  to  the  Committee  ? — There  are  two  rivers  which  empty 
themselves  into  the  same  estuary ; they  have  nearly  one  common  mouth. 

593.  What  are  their  names  ? — I think  they  are  the  Loone  and  Carra.  In  one 
river  fish  were  got  in  the  priraest  season  on  the  1st  of  January,  in  the  other  they 
did  not  begin  till  the  month  of  May. 

594.  The  Act  of  Parliament,  then,  which  assumed  to  fix  one  uniform  season 
for  all  the  rivers  of  Ireland,  was  a mistake,  in  your  judgment? — I certainly 
think  so. 

595.  Are  you  awai’e  that  that  Act  was  passed  upon  the  recommendation  of 
two  members  of  the  Boai’d  of  Works,  who  at  that  time  had  the  management  of 
the  fisheries?— I may  say  of  one  member  only,  Mr.  Mulvany. 

596.  But  you  are  aware  that  the  report  recommending  the  adoption  of  that 
uniform  system  was  signed  by  two  members  of  the  Board  of  Works? — ^Yes ; it 
came  from  the  Board  of  Works. 

597.  It  was  signed  by  two  members  of  the  Board  of  Works  ? — Yes. 
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J.  D.  Croker.  E^.  ,511^8  Who  had  had  the  charge  of  that  department  of  the  Board  of  Works  ■ it 

was  before  the  formation  of  the  Board  of  last  season  r— Until  the  rrassinir  of  th» 

March  .840.  « i & 6th  Viot.  there  was  no  portion  of  the  Board  of  Works  that  hfd  Iny- 

Rsherks  ° constituted  them  Commissioners  of 

699.  You  are  mistaken  there  ?— I think  that  is  so. 

boo.  However,  that  speaks  for  itself;  you  are  aware  that  those  two  gentle- 
men,  members  of  the  Board  of  Works,  reported  in  favour  of  the  adoption  of  a 
uniform  season  for  all  the  rivers  of  Ireland  r— Yes,  they  did.  ^ 

001.  That  report  was  laid  before  Parliament? — It  wi. 

(>02.  Have  you  read  it  ?— I read  it  at  the  time 

®V™f“™\erthat  it  was  the  opinion  of  those  gentlemen,  or  of  one 
bivt  f “«lit  be  found  at  variance  with  the 

actual  habits  of  the  fish,  yet  that  if  it  were  continued  for  a certain  number  of 
yems  the  fish  would  change  their  habits,  finding  that  they  could  not  pass  up  the 
nver  to  spawn  at  the  season  prohibited  by  Act  of  Parliament  ?- Yes ; I heard 

I do°no/  “f  report ; do  you  concur  in  that  opinion  ?— Indeed 

605.  Wihat  would  be  the  effect,  in  your  judgment,  of  maintaining  for  three 
or  four  years,  or  say  any  number  of  years,  a prohibition  by  which  fish  would  be 
prevented  from  passing  up  the  river  to  spawn  at  the  time  indicated  by  the 
nature  of  the  nver,  and  by  the  habits  of  the  fish ; what,  in  your  judgLnt 
would  be  the  effec  of  a prohibition  which  would  close  the  river  to  the  fish  ai 

would  otlierwise  pass  up  the  river  to  spawn  in  their  proper  bads  »-That7f 
course  tbe  spawn  would  be  lost ; they  would  remain  in  the^sea,  and  you  would 
‘ “orease  the  stock  of  fish  in  the  river 

’’“f  ‘’“S'  “Of  fo^ko  their  habits  > 

ceive  if  they  Sl“gft  uf™  “““  1“^'  I oo“- 

river ; that  they  will  attempt  to  do  it.  ^ 

the®riyer®“‘’‘’°'“®  ™ dosed  ?-Then  they  would  forsake 

W ®°.9-  “>''“7  is  of  opinion  that  the  result  of  maintaining  an  effectual 

prohibition  IS  this  that  the  fash  in  a short  number  of  years  will  cbm  “e  ?S 
habits,  and  ascend  the  nver  at  those  seasons  only  when  they  can  ■ you  are  of 
opinion  that  they  will  not  do  so  ; what,  then,  in  ^ur  judgmLt.  woJld  be  the 
consequence  of  maintaining  an  effectual  prohibLn,  that  is,  a prohibition 
which  would  effectually  prevent  the  fish  from  ascending  at  the  prop®  times  to 
spawn  at  the  proper  places?— Of  course  in  a few  vears  " i?v“ 

annihilated  in  that  river,  they  would  be  gone  ^ ® ^ 

6 1 o.  They  would  forsake  it  ?-They  would  forsake  it,  of  course 

Oil.  SirP.  And  seek  another  place  where  there  was  a greater 

fb  f’“*  “f  "i>idi  nature  su^este  that 

they  should  do  so  r— Yes.  I would  say  that  three  or  four  mnnthr^- 
made  applicable  to  all  Ireland ; the  early  spawning  is  decidedlv  to  be  I 
more  than  anything  else  for  the  increasJof  the  iS. 

bi2.  CAairman.]  It  was  in  consequence,  was  it  not  of  <9nm<u /.tnov,  • 
opinions  of  the  authorities  upon  this  point  that  an  Art  was  past“by  wh  oh 
the  Commissioners  were  empowered,  as  they  saw  occasion  to  rel.iv  ■ “ 

of  this  uniformity,  and  to  appoint  different  seasons ' for’ different  rivrtf“n 
Ireland  f— I believe  it  was  from  the  many  remnnstranopQ  f 

parts  of  h-eland,  that  this  uniform  seasondid  not  suTall  the  ri,erT” 

013.  With  regard  to  those  two  rivers  in  Kerry  of  which  von  tiavTo  ov^r^1  j 

you  know  what  difference  there  is  between  the  temperature  of  the  ‘^'1 

-I  mentioned  the  fact  to  the  late  Dr.  Taylor  Sf  most  S ' 

mSSran™  ^fo^d  ‘So^ 

f»-  Of " 

615.  What 
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6 1 5.  What  water  will  fish  enter  first,  the  cold  or  the  warm  ?— The  cold ; that 
is  what  I believe  to  be  the  fact.  The  colder  the  water  the  sooner  the  fish 
enter. 

616.  You  are  an  angler,  I believe,  yourself? — I am  veiy  fond  of  it,  if  I had 
anything:  to  fish  for. 

617.  Have  you  calculated,  from  the  means  which  you  had  of  judging,  what 

is  the  amount  lost  to  the  proprietors  and  inhabitants  on  the  banks  of  the  River 
Blackwater,  consequentially  as  well  as  directly,  through  the  poaching,  which, 
according  to  you,  is  occasioned  by  these  obstructions  ? — I have  ascertained,  on 
an  average,  from  inquir}’-  and  watching  there,  that  for  several  years  past,  up  to 
the  last  year,  there  were  not  less  than  1,000  female  fish  killed  on  the  spawning 
beds  of  that  river.  ® 

618.  In  a spawning  state  ? — In  the  act  of  spawning  on  the  beds ; female  fish 
I speak  of,  for  they  kill  as  many  males  ; and  I believe  the  number  myself  which 
was  killed  to  have  been  considerably  greater  than  that. 

61  g.  Take  it  at  that  average,  which  you  say  is  a low  average,  what  amount 
of  ova,  on  an  average,  would  each  fish  produce  ? — I believe  it  is  decided  beyond 
doubt  by  naturalists  that  the  average  quantity  of  ova,  taking  a low  average,  is 
about  1 5,000  that  each  salmon  contains. 


620.  Of  the  15,000,  on  an  average,  if  the  fish  had  time  to  spawn,  and  if  the 
fry  were  properly  protected,  how  many  would  reach  maturity  ?— Naturalists 
also,  as  far  as  I have  read,  (and  I have  studied  the  subject  very  deeply,)  calculate 
that  on  an  average  800  only  come  to  perfection  out  of  the  15,000;  the  spawn  is 
lost  or  the  fry  are  destroyed  by  other  fish.  What  they  consider  is,  that  800 
come  to  perfection. 

621 . From  what  you  know  of  the  salmon  in  the  River  Blackwater,  what  is 
the  fair  average  weight  of  each  prime  fish? — I have  seen  very  large  fish; 
I would  say  the  average  weight  is  under  what  I have  given,  8lbs. ; an  average 
weight  of  8lbs.  I take  it  at ; I have  killed  a 30 lbs.  salmon  myself ; I take  the 
average  at  8 lbs.  a fish. 

622.  What  is  the  price  of  salmon  per  pound  on  the  spot;  supposing  they 
were  captured,  what  amount  would  the  taker  receive  per  pound  for  the  salmon 
on  the  spot  ?~I  think  on  that  river,  I calculate  very  low,  and  I take  it  at  6 d. 
per  pound  for  prime  salmon,  in  the  season. 

623.  Then  the  natural  consequence  of  the  destruction  of  one  female  fish  is 
the  loss  of  how  many  tons  of  fish?— It  is- the  loss  of  2 tons,  17  cwt.  16  lbs.,  and 
at  the  value  of  6 d.  per  pound,  it  is  not  less  than  1 60  1.  sterling. 

024.  On  each  fish?— On  each  fish;  it  would  come  on  1,000  fish  to  2 857 
tons,  2 cwt.  3 qrs.  12  lbs. 

625.  At  what  value  ?— That  at  6d.,  would  be  160,000 1 a year. 

520.  Lost  to  the  River  Blackwater  alone,  by  the  destruction  of  the  female 
fish  alone  ? — Yes. 


627.  Then  in  addition  to  this  we  are  to  take  all  the  male  fish  ?— And  the 
lemales  that  are  returning  to  the  sea. 

628.  All  the  male  fish,  all  the  spent  fish  returning  to  the  sea,  and  all  the  fry 
destroyed  in  the  state  of  fry  in  the  mill  races  ?— I should  say  so  ; 1 do  not  thinV 

many  fry  destroyed  in  mill  races  as  is  generally  supposed,  now, 
6 passing  of  the  Act,  for  they  used  to  take  them  in  cruives  or  baskets, 
To  * V*!?  j of  Ireland  is  now  greatly  done  away  with  j that 

part  01  the  destruction  does  not  go  on  as  it  used  to  do  formerly. 

029.  Your  opinion  I take  to  be,  from  what  you  have  expressed,  adverse  to 
weirs  in  general.  Are  you  acquainted  with  that  description  of  weir  which  is 
used  in  the  tidal  portions  of  the  River  Blackwater  at  least,  and  other  rivers 
wiere  13  a considerable  quantity  of  backwater  and  mud,  for  taking 

spra  s . es  , I am  not  well  acquainted  with  them,  but  I know  there  are 
such. 


30.  rom  what  you  know  of  them  can  you  say  whether  it  would  be  possible 
0 regulate  these  sprat  weirs  so  as  to  prevent  them  fi-om  being  used  for  the 
estruction  01  salmon  and  fry,  or  whether  to  prevent  that  it  would  be  necessary 
with  them  altogether  ? — I have  made  a great  deal  of  inquiry  into 
at  subject,  and  from  all  I can  learn,  on  the  Bandon  River,  where  I believe  the 
aestruction  goes  on  very  much  in  that  way  at  the  period,  during  the  months  of 
April  and  May,  that  the  fry  are  going  down  to  the  river,  the  sprats  are  scarcely 
ever  round  m the  river  ; therefore  I am  decidedly  of  opinion  that  nets  for  taking 
H ^ sprats 
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T>.  Crdker,  Esq.  sprats  should  not  be  permitted  to  be  hung  on  the  weirs  during  the  period  that 
' salmon  fry  are  passing  down  to  the  sea,  and  for  tliis  perfect  reason,  that 

i»49-  seldom  or  never  are  the  sprats  then  seen ; and  by  the  quantity  of  gulls  that 
attend  the  shoals  of  sprats  which  come  into  the  river,  it  is  well  known  when 
they  are  there ; therefore  the  nets  need  not  be  set,  and  should  not  be  allowed 
to  be  set  during  the  migration  of  the  fry  to  the  salt  water. 

^ 631.  Then  it  would  be  perfectly  possible  so  to  regulate  these  weirs,  without 
diminishing  their  efficiency  for  the  taking  of  sprats,  as  to  prevent  them  from 
being  perverted  to  the  talnng  of  salmon  ? — Decidedly ; because  it  is  not  at  the 
same  season  of  the  year  that  the  sprats  are  taken  in  number  at  all.  A month 
or  five  weeks  is  quite  sufficient  for  the  salmon  fry,  which  would  be  on  their 
return  to  the  river  in  the  month  of  April. 

632.  Mr.  Bourke^  Then  you  would  make  that  the  close  season  for  sprats  ? 
— There^  are  no  sprats  there;  therefore  I would  not  leave  up  an  en^-ine  of 
destruction  to  destroy  the  salmon  fry. 

633.  Chairman.']  I see  that  in  the  Fourth  Report  of  the  Commissioners  of 
Fisheries  of  1846,  they  published,  amongst  other  evidence,  that  of  a proprietor 
of  a weir  near  Youghal,  and  this  gentleman,  Mr.  Hodnet,  says,  “ The  sprat 
weirs  might  take  salmon,  but  very  seldom.  The  sprat  weir  has  its  mouth  faced 
to  the  ebb  tide.  The  entrance  is  not  too  small  for  salmon,  but  the  construction 
is  not  the  same  as  that  of  a salmon  weir.  The  sprat  weirs  take  herrings  and 
hake ; they  also  take  salmon  fry,  but  caution  is  taken  to  let  them  out  again. 
It  would  not  injure  the  value  of  the  sprat  weirs  to  have  them  open  in  February, 
March,  April,  and  May.  There  are  no  sprats  taken  in  those  months,  and  then 
the  salmon  fry  could  go  down.  Some  sprats  are  taken  in  February.  Leaving 
the  sprat  weirs  open  in  March,  April,  and  May  would  give  sufficient  protection 
to  the  fry.”  The  sprats  went  up  about  one  mile  and  a half  beyond  Ballintray 
last  year.  There  was  then  the  greatest  rurt  he  (witness)  ever  saw.  The  seines 
used  for  sprats  are  not  likely  to  catch  salmon,  as  they  are  hauled  too  slowly.” 
Do  you  agree  in  that  evidence  ? — Certainly. 

634.  What  do  you  think  of  the  last  part  of  the  evidence,  that  about  the  same 

net  not  being  likely  to  catch  the  salmon,  as  it  is  hauled  too  slowly?— I have 
seen  salmon  taken  in  the  summer  in  sprat  nets  at  Kinsale  in  the  sea,  but  very 
seldom.  ^ 

635.  Mr.Bourke^  In  what  month  was  that  ?— In  June  and  July,  when  there 

was  no  harm  done ; they  were  in  good  season. 

C36.  Chairman.]  Are  the  same  nets  capable  of  taking  the  salmon  fry'- 

Certainly ; anything  that  will  take  a sprat  will  take  a salmon  fry. 

637. ^  Are  the  same  nets  capable  of  taking  salmon  fry  as  they  are  hauled  for 
sprats  r If  a shoal  of  salmon  fry  happened  to  be  in  the  way  when  the  net  was 
drawn  for  the  sprats,  they  would  most  undoubtedly  capture  the  shoal  of  fry. 

638.  Do  you  agree  then  with  that  witness  in  that  particular.  You  do  not 
think  that  they  are  likely  to  catch  salmon  ? — Not  often. 

639.  But  salmon  fry  they  are  ? — Yes. 

640.  Then  you  agree  with  that  witness  in  saying  that  the  period  at  which 
sprats  are  taken,  not  being  the  period  at  which  salmon  fry  are  in  the  water  the 
salmon  fry  would  be  sufficiently  protected  by  a prohibition  to  take  sprats  during 
certain  months,  those  being  the  months  when  the  salmon  fry  are  passing  down 
to  the  sea  ? Yes  ; hut  you  recollect  that  in  the  evidence  which  he  gives  there 
he  says  that  there  are  scarcely  ever  any  sprats  running  in  March,  April,  or 
May ; therefore  the  nets  should  not  be  put  out. 

catch  salmon,  and 

though'  they  are  hkely  to  catch  salmon,  fry,  yet  that  may  he  obviated,  according: 
to  you,  by  a prohibition  to  take  sprats  during  those  months  when  salmon  fry 
are  in  the  water  ?— I am  talking  of  the  sprat  weirs  ; there  are  nets  for  hauling 
as  well  as  the  weirs  ; they  wiU  never  wet  the  nets  to  look  for  a sprat  unless 
they  see  them  m the  shoals ; therefore  I do  not  think  that  there  are  two  hauls 
m^e  perhaps  m those  three  months,  so  that  I think  there  would  be  no  miury 
whatsoever  provided  the  sprat  weirs  were  dismantled  for  the  three  months. 

042.  ¥on  never  haul  for  sprats  except  you  see  the  gulls  dipping  )_Never. 

643.  I asked  you,  at  first,  to  confine  yourself  to  the  general  state  of  the  River 
Blaokwater ; now  I come  to  the  particular  question  of  the  weir  at  Lismore. 
There  was  an  oWJnsh  Act  of  Parliament  (1  will  take  only  one)  passed  in  the 
21st  of  George  the  sd,  which  legalized  existing  weirs  to  this  extent,  that  it 

provided 
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provided  that  they  should  all  have  the  King’s  Gap  made  over  them  for  the 
passage  of  salmon.  Was  any  gap  ever  made,  so  far  as  you  know,  or  have  heard 

from  tradition,  if  it  was  before  your  time,  in  the  great  weir  of  Lismore^ I 

thought  the  Act  to  which  you  have  alluded  legalized  aU  weirs  as  they  then 
stood. 

644.  Was  any  gap  ever  made  in  the  weir  of  Lismore  ? — There  was  a gap,  I 
believe,  always  in  it  until  of  late  years,  say  50  or  60  years  ago.  I will  tell  you 
the  time  dii  ectly ; the  Duke  of  Devonshire’s  patent  is  for  two  weirs,  one  on 
each  side  of  the  river,  and  I have  heard  the  present  Lord  Doneraile's  mother, 
the  old  Lady  Doneraile,  often  say  that  she  rowed  in  a boat  through  the  Queen's 
Gap  in  the  centre  of  that  weii-,  from  Mr.  Smith’s  of  Ballintray  up  the  river  to 
Mr.  Kiely’s. 

645.  Therefore  you  do  not  concur  in  the  portion  of  Colonel  Curry’s  evidence 
which  I read,  from  which  it  appears  that  no  gap  ever  existed  in  the  weir  of 
Lismore  ? — Decidedly  not,  and  further  to  corroborate  that,  I beg  to  read  to  the 
Committee,  taken  from  the  lips  of  the  man,  this  declaration,  which  I thought 
it  right  to  bring  over  ; it  is  a solemn  declaiation  made  before  the  magistrates 
in  petty  sessions.  There  is  an  old  fisherman,  who  lives  near  me,  named 
Michael  Fitzpatrick,  and  I thought  as  he  had  lived  so  long  at  Lismore  that  his 
evidence,  taken  as  a solemn  declaration,  would  be  important ; he  could  not  be 
sworn  before  the  magistrates,  but  a declaration  is  now  considered  tantamount 
to  an  oath. 

646.  An  affirmation  under  the  statute  f — Yes. 

647.  Have  you  seen  the  original  declaration? — This  is  it ; it  was  written  by 
myself,  taken  from  his  lips,  and  the  declaration  was  made  before  the  magistrates; 
it  is  in  my  handwriting. 

648.  What  are  the  signatures? — The  signatures  are  ‘'N.  Webb  Ware”  and 
“Richard  Barrett,”  justices  of  the  peace  presiding;  there  is  the  mark  of 
Fitzpatrick. 

649.  His  mark  was  made  in  your  presence  ? — Yes,  and  the  paper  was  wit- 
nessed by  D.  Ready,  my  agent. 

650.  Win  you  have  the  goodness  to  read  it?— “ At  a meeting  of  the  magis- 
trates assembled  in  petty  sessions  at  Mallow,  in  the  county  of  Cork,  on  Tuesday 
gie  23d  day  of  January  1849,  the  following  solemn  declaration  of  Michael 
Fitzpatrick  was  duly  taken  : I,  Michael  Fitzpatrick,  of  Upper  Bearforest,  near 
Mallow,  solemnly  declare  that  I am  now  in  the  80th  year  of  my  age,  that  my 
father  was  employed  for  a long  period  as  net  maker  at  the  weirs  of  Lismore,  on 
the  River  Blackwater,  that  I worked  with  him  in  the  same  capacity  of  making 
nets  from  the  time  I was  a boy  until  I attained  the  age  of  23  or  24  years,  at  said 
weirs  of  Lismore,  when  I left  the  place  to  work  for  myself;  that  during  the 
entire  time  I lived  at  Lismore  there  was  a gap  or  large  gates  in  centre  of  said 
weir_  for  boats  or  rafts  of  timber  to  pass  through,  which  were  open  to  the 
public  as  often  as  they  required  to  pass  ; that  said  gates  or  pass  were  generally 
open,  as  those  using  them  never  stopped  to  close  the  same  after  going  through ; 
that  such  gap  or  pass  was  considered  a public  right,  and  was  not,  whilst  I lived 
there,  ever  denied  by  the  owners  of  the  weir.  It  is  now  about  56  years  since  I 
left  Lismore,  when  the  public  had  a right  to  a free  passage  up  and  down  the 
nver  through  the  weirs  ; since  I left  the  place  the  weir  has  been  closed,  so  that 
neither  boat  nor  fish  can  pass,  as  was  the  case  at  the  time  I have  stated.  I make 

j declaration  in  open  court  before  the  magistrates  assembled,  on  the 

23d  day  of  January  1849.  Signed,  Michael  Fitzpatrick,  his  mark;  N.  JVehb 
Hare’,  Richard  Bajrett,  Justices  of  the  Peace.  Present,  Denis  Ready, 
Mallow.”  ' 

65 1 . You  yourself  are  a magistrate  of  the  county  of  Cork,  I believe  ?— Of  the 
county  of  Kerry. 

C52.  Mr.  Scully^  Is  the  river  navigable  for  boats  at  that  weir  ? — It  would  be 
navigable  for  them  if  the  gap  existed ; you  will  have  evidence  before  you 
respecting  that,  from  another  quarter. 

^53-  Chairman^  On  what  occasion  was  that  declaration,  which  you  have 
read,  made  ? — It  was  at  my  suggestion ; I sent  for  the  man ; he  had  often  told 
me  of  it,  and  I thought  it  might  give  some  information,  knowing  that  the  Chair- 
man had  moved  for  a Committee,  were  it  granted,  and  I got  that  declaration 
made  for  that  purpose. 

654.  Sir  P,  Nugent!]  And  probably  your  object  was,  that  he  being  one  of  the 
0.40.  H 2 oldest 
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1 March  1849. 


.f.  D.  Creto,  Esq.  oldest  men  in  the  country,  his  evidence  would' have  more  weinht  ?— Yes  as 
knowing  the  case,  having  Hved  there  so  long.  ’ 

655.  Chairman.']  In  connexion  with  this  subject,  I wish  to  ask  you  whether 
some  years  ago,  (I  do  not  know  whether  it  was  in  your  time  or  not,  if  not  you 
will  say  so)  there  was  not  above  Mallow,  or  just  below  it,  an  extraordinary  take 
of  salmon  on  the  property  of  Mr.  Longfieldr-I  believe  the  fact,  because  I 
heard  my  father  and  mother  say  they  were  present.  There  was  a large  fHe 
champ6tre,  given  by  the  late  Mr.  Longfield,  and  he  took  138  salmon  I think  in 
one  haulm  the  River  Blackwater,  three  miles  above  Mallow;  that  was  when 
the  gap  was  open,  and  there  were  no  obstructions. 

656.  What  size  were  they?— Fine  fish,  and  large. 

657.  In  the  season  ? — \es,  in  the  middle  of  the  summer. 

658.  You  have  heard  your  father  and  mother  say  that  that  was  in  their 
time  ?— Yes ; and  further,  I recollect  when  a boy,  that  at  that  period  gentlemen 
kept  nets  ; they  prevented  no  one  angling,  the  salmon  were  in  such  abundance  • 
and  I remember  when  I was  a boy,  my  father  going  down  when  the  men  had 
done  making  hay,  and  taking  sahnon  ; the  sahnon  were  taken  to  the  number  of 
20  or  30  in  one  or  two  hauls,  and  brought  up  to  his  own  house. 

659.  Mr.  Bourke.']  What  is  the  state  of  the  river  with  regard  to  salmo^ 
now  ?— 1 may  say  we  have  none ; five  salmon  were  killed  for  the  whole  of  the 
season  last  year  for  a mile  on  my  property. 

660.  CWwtaw.]  You  stated,  in  answer  to  a question  from  an  Honourable 
Member  that  the  River  Blackwater  is  not  navigable  at  this  moment  above  the 
weir  of  Lismore  ?— Not  through  it,  but  for  boats  above  it. 

Obi  . It  appears  from  the  declaration  which-you  have  given  in  evidence,  that 
declmmt  Cert^^^l  certainly  navigable  there  within  the  memory  of  the 

662.  Have  you  paid  any  attention  to  the  effect  which  the  weir  has  upon  the 
na^gation  of  the  River  Blackwater  ; I do  not  mean  whether  it  would  be  pos- 
sible to  improve  the  navigation  if  the  weir  were  out  of  the  way,  because  that  is 
another  point,  but  whether  if  it  were  out  of  the  way  the  River  Blackwater 
would  be  immediately  navigable?— I beUeve  so,  for  I was  at  Moore  Park  with 
theEailof  Mountcashel,  who  was  very  anxious  to  make  the  river  navigable 
and  1 know  that  he  built  a very  large  boat,  I think  it  was  20  tons,  and  he 
brought  that  boat  from  the  weir  of  Lismore  up  to  the  ;weirs  of  Glandilan  within 
the  last  three  years  ; the  object  was  to  make  the  river  navigable,  if  that  weir 
were  away,  down  to  Youghai,  where  the  tide  ebbs  and  flows. 

.1,  T™  Mountcashel  in  a flat-bottomed  boat  naiicated 

tte  Blackwater,  even  two  or  three  years  ago,  from  Fermoy  to  Glandilan  r— 
from  (jiandilan  to  Lismore,  and  back  to  same  place. 

think*  Lismore  ?— It  is  10  or  1 1 miles,  I should 

665.  How  far  above  the  weir  of  Lismore  is  the  bed  of  the  river  raised  bv 
toat  weir  i— The  bed,  I may  say,  is  not  raised  above  it,  for  it  is  a dead  sheet  of 
water,  being  backed  up  by  the  weir  ; but  in  consequence  of  the  weir  beina:  there 

there  is  an  immense  bed  of  gravel  below  it,  e mcio, 

666.  How  far  above  the  weir  of  Lismore  is  the  water  made  deeper  bv  the 
presence  of  the  weir  /—Considerably  up  ; I should  say  a mile ; I think  it  has 
an  effect  upon  a mile  of  the  nver. 

667.  Not  more  ?— I cannot  say,  as  I have  not  gone  up  the  river ; I wiU  not 
be  positive. 

“'‘y  Lave  been  made  navigable 
from  the  we  r of  Lismore  to  Glandilan  by  flat-bottomed  boats  in  conseqifence 

on e *in  'the  LeLe™  reports,  there  is  an  otScial 

669.  That  was  before  there  was  a weir  at  Lismore?— I suppose  so. 

670.  But  there  being  a weir  at  Lismore,  does  not  the  fact  of  the  weir  being 

there  influence  the  depth  of  the  water  above  it? — Certainly  ° 

671.  Do  you  think  that  the  water  is  made  so  much  deeper,  and  to  such  a 
great  extent  above  the  weir  of  Lismore,  that  that  fact  alone  would  account 

for 
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for  Lord  Mounteashel  now  being  able  to  navigate  it  for  10  miles  ?— No,  because 
I think  if  the  weir  were  away  they  would  have  water  enough. 

672.  My  question  is,  to  what  extent  above  the  river  can  the  weir  damming 
up  the  water,  which  of  course  it  does,  have  caused  the  whole  of  the  river  from 
there  to  Glandilan  to  be  deeper  at  present  than  it  otherwise  would  be?— I do 
not  think  it  has  caused  it. 

673.  How  far?— I would  say  that  it  may  have  an  effect  upon  a mile  out  of 
the  10. 

674.  Not  more? — Not  more  than  a mile  I should  think  out  of  the  10,  from 
what  I can  see  of  the  river  in  passing  it. 

675.  How  far  is  Glandilan  from  Fermoy  ? — About  four  miles. 

676.  Is  it  above  or  below  Fermoy? — Glandilan  is  below  Fermoy,  between 
Fermoy  and  Lismore. 

677.  Is  the  river  not  navigable  from  Glandilan  to  Fermoy? — Lord  Mount- 
cashel  I believe  has  also  gone  from  Glandilan,  that  is,  from  the  other  side  of 
Glandilan  to  Fermoy,  in  his  boat. 

678.  That  is  up  the  river? — Up  the  river. 

679.  Are  there  any  cots  or  small  boats  between  Fermoy  and  Mallow  ? — None, 
except  pleasure  boats,  I believe,  belonging  to  gentlemen. 

680.  There  are  such  boats  ? — Yes. 

681.  Then  do  you  think,  following  the  language  of  the  document  to  which 

you  just  now  referred,  that  putting  the  weirs  of  Fermoy  and  Glandilan,  and 
the  weir  of  Lismore  out  of  the  question,  the  River  Blackwater  is  now  a navi- 
gable river  from  Mallow  to  the  sea? — I would  not  say  from  Mallow  to  the  sea 
that  it  is  a navigable  river,  but  I think  it  might  be  navigable  with  a very 
tnning  expense.  ^ 

682.  I am  speaking  of  what  it  is  ? — Boats  could  go  from  Fermoy  to  the  sea, 
certainly,  if  these  barriers  across  the  river  were  out  of  the  way. 

683.  Then  why  not  above  Fermoy?— I think  the  fall  of  water  between 

Mallow  and  Fermoy,  in  the  streams,  is  greater  than  it  is  from  Fermoy  to 
Lismore.  ^ 


^ 684.  Then  do  you  think  that  the  course  of  the  river  is  changed,  or  that  there 
^ an  e^or  in  that  document? — I think  that  the  quantity  of  soil  brought  down 
from  the  Kerry  mountains,  and  from  the  west  of  County  Cork,  has  raised  the 
bed  of  the  nver. 

• Fermoy  r— Above  Fermoy  ; and  as  a veiy  strong  proof  of  that 

K the  ca^  of  the  great  bridge  now  building  by  the  Great  Southern  and  Western 
Railway  Company  close  to  my  house,  over  the  Blackwater;  they  had  to  go  a 
great  depth  for  the  foundation ; ] 6 or  17  feet  below  the  present  surface  of  the 
banks  of  the  nver,  and  they  got  oak  trees  5 not  the  black  oak,  but  cut  with 
a hatchet;  trees  which  had  been  originally  brought  down  and  deposited  there: 
and  there  were  15  or  16  feet  of  soil  deposited  over  them,  and  of  course  the 
same  in  the  river. 

686.  Is  that  below  Mallow  ?— That  is  above  MaUow  bridge,  west  of  Mallow 

687.  1 am  asking  you  about  the  river  below  Mallow?— The  same  thing 
applies  to  all  the  way  down  where  the  same  deposit  has  filled  up  the  bed  of 
the  river ; it  has  come  down  from  time  to  time,  and  raised  the  bed  of  the 


688.  The  whole  way  ?— I think  the  whole  way  from  Kerry  down 

089.  The  whole  way  down  to  where?— Down  to  Mallow. 

690  I am  asking  you  as  to  the  river  below  Mallow  ?— I think  from  Mallow 
extent  Fermoy  the  same  thing  has  occurred,  but  not  to  so  great  an 

091.  Why  not  below  Fermoy '—Because  this  deposit  is  kept  from  time  to 
time  nearer  to  where  it  is  washed  from  the  mountains. 

692.  Is  the  fall  greater  above  Fermoy  than  it  is  below  Fermoy  ?— Yes. 

P country  below  Fermoy  is  what  they  call  a champaign  country  ? — 

694.  And  above  Fermoy  it  is  more  of  a liilly  character? — Yes. 

695.  That  is  as  to  the  present  state  of  the  river;  but  supposing  the  weir 
were  out  of  the  way,  or  a sufficient  gap  made,  and  supposing  the  same  thing 
at  rermoy  and  Glandilan,  do  you  think  that  it  would  be  possible  then,  at  no 
great  expense,  to  improve  the  fresh-water  navigation  of  the  Blackwater  con- 
siderably ? — Decidedly. 

H 3 696.  From 
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J-  D.  Cnicr,  Esq.  ggC.  ftom  what  point  ?— From  Fermov  to  Youghal,  to  the  sea. 

I March  ,8m.  Mallow?— I 

should  think  it  might  be  possible ; but  I believe  above  it  you  must  have  locks. 

698.  Is  that  country  from  Mallow  to  the  sea  a corn-^’owina;  country' 

A very  great  one.  •'  ' 

699. ^  Would  there  be  a great  demand  for  boats  and  other  vessels  of  burden 
supposing  they  could  get  from  the  com  country  to  the  port  of  Youghal  ?— I do 
not  think  there  would,  for  I think  that  the  expense  of  the  transit  of  ^oods  bv  a 
fresh-water  transit  is  too  great.  1 do  not  think  that  that  traffic  w°ould  he  so 
extensive  as  many  people  imagine  it  would.  One  of  the  great  things  which 
was  stated  when  they  wanted  to  make  the  Blacfcwater  navigable  up  to  Mallow 
was  the  bringing  of  coals  from  Youghal  to  the  interior  at  Mallow.  I think  that 
IS  now  completely  put  an  end  to,  by  the  Great  Southern  and  Western  Railway 
luniimg  from  Cork  to  Mallow,  for  the  coals  wiU  be  brought  at  a cheaper  rate 
by  railway  I think  it  would  not  pay  as  a navigable  river  for  a heavy  transit 
ot  that  kind,  com  or  coals  j that  is  my  private  opinion. 

700.  Then  how  am  I to  understand  your  answer  just  now,  in  which  you  said 
that  it  might  be  used  for  the  purpose  of  navigation  r— It  might  be  used  but 
Iock^a?ov™M!ir^'^**'^  would  be  a profitable  speculation  in  making’  the" 

701.  To  Fermoy,  then  ?-I  think  it  would  do  very  well  to  Fermoy,  because 

ttey  rauld  get  coals  at  a cheaper  rate  from  Youghal  to  Fermoy  than  they  could 
from  Cork  to  Fermoy ; there  is  no  railway  there!  ^ 

702.  Then  I understand  you  to  state  that  if  the  navigation  were  opened  to 
Fermoy,  to  that  extent  you  consider  that  the  River  Blackwater  would  be  used 
as  a highv?ay  by  the  people  on  both  sides  ? — I do. 

T ' ^3-  What  is  the  extent  of  the  River  Blackwater  from  Mallow  to  the  sea 
1 should  say  from  Mallow  to  Youghal,  to  the  sea,  where  the  fishing-  is  bv  water 
about  45  miles.  ® ^ ^ "■ai-ci, 

Iww  far  is  it?-From  Fermoy  to  the  sea,  to 
get  down  to  Youghal,  I would  say  over  30  miles  ; but  then  the  tide  ebbs  and 
flows  much  nearer  than  that,  for  it  comes  up  above  Cappoquin. 

705.  At  present  the  river  is  navigated  as  far  as  Lismore,  is  it  not  ?-~Ud  to- 

Oappoqum,  just  below  Lismore.  ^ 

706.  When  I say  “ navigated,”  I mean  in  boats,  as  weU  as  other  vessels’— 
les,  very  nearly. 

707.  Boats  go  up  to  Lismore  ?— Very  near  it ; within  half  a mile  of  it 

708.  A steamer  at  present  plies  as  far  as  Cappoquin,  I believe  =— It  does 

709.  By  whom  was  that  steamer  started’— Sir  Richard  Musgra,ve,  I beUeve 

710.  Before  that  steamer  was  started,  was  there  not  an  impression  that  it 
would  not  pay  ( — There  was. 

711.  The  nver  was  almost  deserted  as  a highway  for  the  transit  of  heavy 

goods,  was  It  not  ? — I believe  there  was  very  little  transit  on  it.  ^ 

712.  Do  you  know  how  that  steamer  has  answered  ?— No  I cannot  siav 

I am  not  aware.  ^ ’ 

713-  Mr.  Sellar]  Does  it  run  every  day’— I cannot  answer  that;  I have 
seen  it  advertised  for  running,  but  I cannot  give  any  answer  upon  it. 

7H-  Chairman.']  But  it  has  continued  to  run  from  the  time  it  was  stai-tedr 
It  was  running  last  summer ; I saw  it  advertised. 

715.  Do  you  know  with  what  object  Sir  Richard  Musgrave  went  to  the 

expense  of  equipping  that  steamer  ? — Yes,  he  wanted  to  open  the  weirs  and 
get  the  navigation  up  to  Fermoy.  ’ 

716.  Wliat  effect  would  the  starting  of  a steamer  have  upon  that  ? In  what 

way  do  you  connect  the  establishment  of  steam  communication  between  Can- 
poquin  and  Youghal  with  the  object  of  opening  the  weir  at  Lismore?  What 
connexion  do  you  suppose  there  is  between  those  two  facts  ?— I believe  his 
Fe^*^  Blackwater  made  navigable  up  to  the  town  of 

717-  You  say  that  for  that  purpose  he  established  a steamer?— Yes 
7 J 8-  How  was  that  to  promote  the  object  which  he  had  in  view,  of  onening 
subjeer^^^^*^^  to  Fermoy?— I cannot  say  exactly  what  his  ideas  were  on  the 

719.  You  said  that  that  was  his  idea.  I wished  to  know  what  the  meaning 
was  . He  wanted  to  get  the  River  Blackwater  made  navigable. 

720.  The 
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720.  The  steamer  only  goes  to  Cappoquinf — Yes. 

721.  How  would  sending  a steamer  to  Cappoquin  open  the  navigation  to 
Fermoy  ’—By  getting  a pass  through  those  weirs,  making  the  river,  according 
to  the  plan  that  he  and  Lord  Mountcashel  and  others  had,  navigable  all  the 
way ; and  I think  I heard  Sir  Richard  Musgrave  say,  that  he  was  sure  he 
could  have  a flat-bottomed  steamer  constructed  in  which  he  would  be  able  to 
get  up  the  river  if  the  impediments  were  removed. 

722.  Before  this  steamer  was  started,  there  was  no  steam  communication 
whatever  between  the  port  of  Youghal  and  the  inland  districts?— No,  not  that 
I know  of. 

723.  Then  if  that  speculation  succeeded,  of  course  it  would  be  a powerful 
argument  for  proceeding  further,  would  it  not  ?— I should  think  so. 

724.  When  was  this  steamer  first  established  1 — I believe  three  or  four  years 
ago. 

725.  And  it  has  continued  running  ever  since?— I believe  it  has  continued- 
running  ever  since.  1 know  it  was  running  last  summer. 

726.  Then  it  must  have  answered  ? — I should  suppose  so,  or  he  would  not 
continue  it. 

727.  Does  it  call  at  both  sides  of  the  river  ? — I am  not  acquainted  sufficiently 
to  give  that  information. 

728.  Have  you  ever  been  on  board  of  it  ? — No. 

729.  Mr.  Bellm.']  Do  you  know  its  tonnage  ? — No  ; it  is  a small  steamer. 

730.  Mr.  Scully.']  Why  should  it  not  go  up  to  Lismore  ?— We  all  know  the 
effect  of  a strong  river,  that  there  is  an  immense  quantity  of  gravel,  and  tJiere 
IS  a great  fall  below  Lismore,  half  a mile,  caused,  I believe,  by  the  weirs. 

73*-  Sir  P-  Nugent.]  You  stated  that  there  were  pleasure  boats  formerly  ? 

ihere  are  pleasure-boats  belonging  to  gentlemen. 

732.  Of  what  tonnage  are  they;  smaU  boats?— Yes;  small  boats,  used  for 
Ashing  and  pleasure. 

733'  That  is  above  Fermoy  ?— Below  Fermoy,  and  above  it. 

734-  "I’he  weir  of  Lismore,  as  I understand,  not  only  prevents  vessels  from 
passing  up  from  Lismore,  but  also  causes  such  an  accumulation  of  gravel  and 
deposit  below,  and  such  a fall  of  water  as  to  impede  vessels  from  going  un 
actually  to  the  weir  ? — Yes.  » & i' 

735.  Therefore  the  nearest  convenient  point  to  Lismore  for  a steamerplying 
up  the  river  from  Youghal,  and  ascending  as  far  as  it  would  go,  would  be 
Cappoquin? — Yes. 

736.  Under  present  circumstances?— Yes. 

you  think  that  if  the  weir  were  removed,  it  would  be  possible 
either  m that  or  in  a steamer  of  smaller  burden,  to  go  up  to  Lismore,  and  even 
beyond  it  ?— I do.  ^ r , 

■ there  been  convictions  before  magistrates  in  your  district,  that  is 

m the  Malbw  district,  for  offences  against  the  Fishery  Acts?— Tlie  first  year 
mat  the  5th  and  6th  Victoria  passed  I was  secretary  to  the  Blackwater  Fishing 
Association,  and  all  the  prosecutions  were  carried  on  in  my  name.  I prosecuted 
winter  for  killing  spawning  fish,  and  for  breaches 
01  the  Act;  but  we  found  that,  notwithstanding  our  exertions  and  our  large 
subscriptions  to  pay  water  bailiffs  which  we  had,  we  were  as  badly  off;  that  we 
were_  not  fairly  dealt  with  at  the  weirs,  and  that  we  were,  literally,  water  bailiffs 
tor  those  who  had  all  the  benefit  at  the  mouth ; that  we  had  but  a few  fish  up 
summer,  and  therefore  we  ceased  our  exertions,  and  looked  on 
with  indifference  at  the  destruction  by  the  poachers. 

A Supposing  magistrates  even  anxious  to  enforce  the  provisions  of  the 
c s,  such  of  them,  at  least,  as  relate  to  the  free  passage  of  salmon  during  the 
weeidy  close  time  or  the  weekly  open  time,  as  you  choose  to  take  it,  is  it  not 
tne  tact  that  from  the  wording  of  the  section,  or  rather  the  proviso  which 
loilows  It,  mere  might  be,  in  many  cases,  considerable  difficulty  in  convicting  ; 
you  are  aware  that  the  proviso  which  follows  that  section  says  “unless  prevented 
by  floods  or  other  sufficient  cause.”  Would  there  not  be  a difficulty  in  the 
present  state  of  the  law  in  convicting  in  many  cases  where  there  was  an 
apparent,  but  not  a real  difficulty  to  opening  the  gates  ? — Yes ; they  plead  that  a 
flood  or  stress  of  weather  prevented  them  from  opening  the  gates;  I have 
known  them  left  closed  when  they  could  have  been  opened,  and  it  is  done  at 
H 4 the 
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*/•  D.  Crohr,  ^sq.  the  time  when  the  water  is  discoloured  or  muddy,  which  is  the  time  when  the 
I Marcii  i8aci  invariably  run  ; and  they  plead  this  ; the  consequence  is,  that  though 

they  have  ll-14ths  hy  the  Act  of  all  the  fish  that  come  from  the  sea,  being 
stopped  by  this  weir  in  the  mouth  of  it,  the  inland  proprietors  are  deprived 
of  their  36  hours,  which  they  otherwise  would  have,  and  that  the  weirs  are 
frequently  left  closed  under  that  excuse  wilfully ; so  that  we  are  defrauded 
even  in  the  present  state  of  the  law. 

740.  It  is  a long  interval  from  Saturday  night  to  Monday  morning  ; assum- 
ing the  weir  to  be  illegally  shut  during  the  whole  time,  I suppose  that  as  much 
as  30  L or  40  /.  worth  of  fish  might  be  taken  ? — In  a case  of  that  sort,  100  1. 
worth  might  be  taken. 

741.  And  still  the  maximum  penalty  is  so  low,  that  it  would  be  worth  their 
while  to  go  on  violating  the  law  ? — It  would. 

742.  Even  though  the  law  were  in  all  cases  enforced?— Yes,  which  I am 
sorry  to  say  is  not  done. 

743.  It  appears  from  your  former  answer,  that  you  are  of  opinion  that  there 
is  a general  disposition  to  inflict  the  minimum  penalty? — Yes. 

744.  That  there  is  no  disposition  to  inflict  other  than  the  lowest  possible 
penalty ; to  what  cause  do  you  attribute  that  disposition  on  the  part  of  the 
magistrates? — As  the  first  cause,  I feel  that  too  often ^ magistrates  sit  on  the 
Bench  connected  with  the  weirs,  or  with  the  owners  of  the  weirs,  and  that  they 
will  put  the  lightest  penalty  on.  As  I stated  before,  I have  had  complaints 
made  where  the  men  have  paid  the  penalty  of  5 1.  and  captured  30  I worth  of 
fish.  In  the  next  place,  the  magistrates  have  an  objection,  I think,  or  had 
heretofore,  to  punish  poachers  with  anything  more  that  a nominal  fine,  a fine 
of  6 d.  or  1^.,  for  having  destroyed  the  fish,  because  they  say,  “These  people 
get  no  fishing  in  the  summer,  and  we  will  exercise  our  right,  and  we  will  put  as 
low  a penalty  on  them  as  we  can ; ” whereas,  were  fish  let  up  in  the  summer, 
the  magistrates  would  put  on  the  heavy  penalties. 

745.  You  have  stated  already  that  the  mill-dams  might  be  regulated  with- 
out any  injury  whatever  to  the  motive  power  of  the  mill? — Decidedly. 

746.  Supposing,  however,  that  it  was  not  so ; make  the  contrary  assumption, 
that  it  would  be  necessary,  to  enable  the  fish  to  reach  their  spawning  beds, 
gi-eatly  to  deteriorate  that  motive  power;  or  even  go  further,  to  close  a mill 
altogether,  have  you  had  any  opportunities  of  comparing  the  amount  of  profit 
and  employment  that  would  redound  from  the  fisheries  if  they  were  left 
unobstructed,  and  if  the  fish  had  liberty  at  all  times  to  pass  and  repass,  and 
were  properly  protected  at  the  spawning  season  r — My  decided  opinion  is’  that 
if  the  spawning  fish  were  protected,  and  a free  run  permitted  at  all  seasons  for 
them,  the  profits  to  the  country  at  large  would  be  twenty  times  greater  than 
any  profits  that  could  be  made  upon  the  mills  of  that  river,  the  Blackwater, 
supposing  they  were  all  levelled  to  the  ground,  from  what  I have  shown  before 
of  the  destruction  of  a thousand  spawning  fish. 

747.  You  have  been  an  extensive  miller  yourself? — I was. 

74*^-  The  O'Gorman  Mahon.1  Does  your  observation  with  regard  to  profit 
apply  also  to  the  emoluments  likely  to  be  obtained  by  the  great  mass  of  the 
people,  resulting  from  employment?— There  is  no  doubt  as  to  the  profit ; large 
numbers  would  be  also  employed,  of  course,  in  furnishing  the  materials,  and 
would  be  employed  in  the  fisheries  if  they  were  properly  attended  to ; it  would 
give  great  employment,  satisfaction  and  quiet ; I will  also  say,  the  lower  classes 
are  very  jealous  as  well  as  the  upper  of  these  monopolies  ; and  we  certainly'do 
think,  that  when  there  is  a free  trade  in  everything  else,  we  ought  to  have  a 
free  trade  in  salmon  also. 

749.  Mr.  Scullxj.']  Are  you  aware  that  in  the  parts  where  weirs  exist,  the 
public  have  been  prevented  from  fisMng,  by  the  authority  of  the  owners  of  the 
same  ? — I have  heard  so. 

750*  Below,  between  that  and  Y^oughal  ? — Believing  those  stake  weirs,  fi’om 
the  decision  of  Baron  Pennefather  and  the  other  judges,  to  be  totally  illegal, 
the  grounds  for  those  stake  weirs  which  Mr.  Mulvany  brought  forward  as  an 
arpment  in  their  favour,  will  not  be  tenable;  he  said  that  more  fish  could  be 
taken,  and  that  no  matter  how  they  were  killed,  they  were  taken,  and  it  was  better 
tor  the  public.  But,  I say,  that  if  those  weirs  were  away,  fifty  times  the  employ- 
ment would  be  given ; because,  the  same  quantity  of  fish  would  be  captured  by 
those  poor  boatmen  with  their  nets,  which  are  regular  hauling  nets,  and  more 

money 
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money  made.  There  would  he  more  captured  if  the  weirs  were  away,  for  this  J- 
reason,  I consider  that  the  breeders  would  be  increased,  and  we  should  have  a ^ 
greater  increase  of  fish  in  the  river. 

751.  Chairviani]  The  stake  nets  as  I understand,  do  not  extend  across 
the  river  ? — No. 

7512.  But  they  are  erected  in  the  tidal  portions  in  the  shallow  water? — ^Yes. 

753.  They  extend  towards  the  deep  water  ? — ^Yes. 

754.  It  is  the  nature  of  the  salmon  never  to  turn  back,  but  to  pursue  its 
straight  course,  unless  it  is  actually,  by  some  disturbing  cause,  frightened  out 
of  the  river  altogether ; in  that  case  it  returns,  but  its  nature  is  to  press  for- 
ward, is  it  not  ? — Yes. 

755.  Therefore,  on  reaching  the  chambers  of  the  stake  nets,  the  salmon  go 
on  and  on  till  they  are  taken  ? — Yes. 

756.  Being  fixed,  they  allow  no  fish  whatever  to  escape  ? — None  that  come 
near  them. 

757.  If  they  were  frightened,  and  so  driven  from  the  net,  they  wouldgo  into 
the  deep  water,  would  they  not? — Yes. 

758.  Are  you  aware  whether  the  tidal  portion  of  the  Blackwater  is  infested 
with  fish  of  prey  ? — I do  not  believe  that  there  are  so  many  on  that  part  of 
the  coast  of  Ireland  as  there  are  on  the  west ; at  the  mouth  of  the  Shannon, 
and  so  on.  At  the  mouth  of  the  Shannon,  and  other  rivers,  there  are  numbers 
of  seals  seen  hunting  and  killing  the  salmon  That  is  the  case  at  the  mouth 
of  the  Shannon,  and  on  the  coast  of  Galway,  and  other  places  ; but  on  the 
eastern  coast  of  Ireland  there  are  very  few  of  that  sort  of  fish. 

759.  Are  there  porpoises  ? — Yes. 

760.  The  porpoises  would  destroy  them  ? — Certainly. 

761.  Salmon  would  prefer  that  part  of  the  river  where  they  would  not  be 
molested  by  those  natural  enemies  of  their’s,  the  porpoises  ? — Certainly. 

762.  At  present  they  are  forced  into  the  centre  of  the  river,  the  deep  water, 
where  those  enemies  appear ; that,  in  itself,  must  cause  great  destruction  ? — 
Yes. 

763.  From  what  you  know  of  the  capabilities  of  these  stake  weh*s  for  the 
taking  of  fish,  and  the  capabilities  of  floating  nets  for  the  taking  of  fish, 
and  the  economy  of  labour  resulting  from  the  employment  of  these  fixed 
engines,  what  effect  would  you  say  the  substitution  of  the  stake  weirs  in  the 
River  Blackwater,  for  floating  nets,  has  upon  the  profitable  employment  of  the 
population  ? — I look  upon  it  that  one  stake  weir  or  net,  which  can  be  managed 
by  two  or  three  men,  will  take  more  salmon  than  would  give  employment  and 
profit  to  50  men  with  hauling  nets,  if  the  weirs  were  all  away. 

764.  The  difference  being,  that  the  stake  net  is  the  property  of  some  man, 
who  is  certainly  not  a poor  fisherman,  and  the  movable  net  would  be,  most 
probably,  owned  by  some  fisherman  who  really  is  a poor  man  ? — Yes,  that  is 
the  case  with  respect  to  most  of  the  movable  nets.  G entlemen  and  proprietors 
also  keep  movable  nets ; but  the  stake  weirs  invariably  belong  to  some  one 
proprietor,  who  employs  only  two  or  three  men,  perhaps,  to  manage  his  weirs ; 
and  that  is  all  the  employment  which  he  gives  for  the  great  number  of  fish 
that  he  takes.  'Ilie  same  number  of  fish  taken,  would  give  employment  to  50 
men  with  their  nets. 

765.  And  the  50  men  would  be  proprietors  and  not  servants  ? — Of  course, 
because  we  know  that  the  tidal  portions  are  the  Queen’s  highway,  and  that 
eveiy  one  is  authorized  to  fish  in  them,  and  cannot  be  prevented. 

766.  Then  the  same  measure  which  would  benefit  the  upland  proprietors, 
and  increase  the  value  of  their  property,  by  enabling  them  to  t^e  salmon 
where  now  they  take  none,  or  next  to  none,  would  considerably  benefit  the 
poor  tliroughout,  as  well  the  tidal  as  the  fresh-water  portions  ? — Certainly. 

767.  There  is  therefore  no  antagonism  of  interests  between  rich  and  poor 
in  respect  of  this  question  ? — I do  not  think  that  there  is. 

768.  But  a community  of  interest? — There  is  a community  of  interest.  As 
I said  before,  I believe  that  if  the  fish  were  protected,  the  state  of  things  would 
return  to  what  it  was  in  my  memorj",  40  or  50  years  ago.  I remember 
tradesmen,  poor  men,  and  all  being  permitted  to  fish  on  the  banks  of  the  Black- 
water, and  no  one  prevented  it ; we  enlisted  them  all  as  water  bailiffs  to  protect 

0,40.  I the 


D.  Croitr,  Esq. 
March  184.9. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


58 


MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 


I March  1849. 


Now  that  they  hare  no  interest,  they  kill  the 


J-  D.  Croker,  Esq.  the  breeding  fish  on  the  rivers, 
breeding  fish. 

769  Then  there  is  no  eontradietion  in  saying  that  the  quantity  offish  taken 
annually  in  a state  fit  for  food  would  be  considerably  increased  by  the  same 
measure  which  would  put  a stop  to  those  wholesale  slaughters  now  carried  on 
by  poachers  and  others,  according  to  you,  the  direct  consequence  of  the 
wSt  Xcidrfly^  fisheries,  and  the  obstructions  to  fisheries  ?— 

would'n?r''bt“d!  fry.  spawning,  and  spent  fish,  are  destroyed,  which 

would  not  be  destroyed  under  a better  system,  the  prior  stock  offish  would  be 

n?,7ju  ® ’ a “ considerable  increase  in  the 

quantity  of  fish  captured,  and  yet  leave  a considerable  surplus  behind  Most 
decidedly  and  with  your  permission,  I shall  read  a few  lines,  in  corroboration 
of  what  I stated,  of  the  great  evils  of  destroying  spent  fish,  or  those  after 
spawning;  showing  the  wonderful  rapidity  with  whidi  they  increase  in  sSe 
dter  spavming,  when  they  go  to  the  sea.  Here  is  a most  valuable  little  work 
OT  the  natural  history  of  the  salmon,  lately  published  by  one  of  the  first  anglers 
Mr.  Young,  of  Scotlmd.  Speaking  of  the  destruction  of  the  spawning  S,  by 
the  miU  weirs  and  other  things,  on  going  down,  1 find  it  stated  here  •'  The 
present  George  Augustus  Frederick  John  Murray,  Duke  of  Athol,  has  taken  a 
very  deep  interest  in  endeavouring  to  find  out  the  exact  history  and  habits  of 
the  salmon  ; and  to  arrive  with  more  certainty  at  these,  he,  with  zinc  tickets 
marked  all  the  spawned  s^on  he  could  catch.  The  tickets  are  numbered 
from  one  upwards,  with  Athol  on  the  reverse  side,  and  his  Grace  keens  a 
repster  of  the  dates,  number,  and  weight  of  aU  the  fish  so  caught  and  marLd 
which  show  the  exact  time  they  remain  in  the  sea,  as  well  as  the  increase  of 
weight  duimg  that  time.  Among  many  others,  in  March  1846,  in  the  River 

ay,  near  Dunkeld  his  Grace  caught  a spawned  salmon  10  lbs.  weight  which 

he  then  marked  with  ticket  No.  129.  and  returned  it  to  the  river,  and  oLomse 
very  soon  afterwards  it  had  gone  down  to  the  sea.  In  the  short  sntme  ofTve 
weeks  and  three  days,  the  same  salmon,  with  the  ticket  attSdTit  wIs 
caught  returning  from  the  sea,  on  a fishing  station  at  Pitfour  and  when  cauriit 

weSSirLV””"  ^ 

entoly.^““  **'“*  “ ’ y°“  do 

I*  does;  I have  known  the  same  thing 
but  not  to  that  extent^  tried  in  our  rivers. 

‘fr®  fr’frfr  of  that?— 1 have  not. 

774.  Sir.  JSellew.]  You  state  that  a weir  wiU  catch  as  many  fish  with  three 
persons,  as  60  persons  would  catch  out  in  the  river.  Would  not  the  price  of  the 
fish  be  cheaper,  taking  the  labour  of  three  men,  than  of  60  ?— I look  noon  the 
extravagant  pnoe'that  they  get  for  salmon  at  times  that  it  is  a perfect  mZnolv- 
there  is  a price  obtained  which  the  uublic  have  nn  monopoly , 

When  coming  from  Dublin  the  ote  Wd  tha?3  v u "I"™' 

paid  the  week  before  last,  in  Dublin,  for  a Mev  sedmL  Rnf  1 « ™ 

the  stock,  protect  the  breeding  fish,  let  justice  be  done  between  the  up^lS'lnd 
the  lower  proprietors,  and  I maintain,  that  with  respect  to  thosp 
capture  the  fish  at  Lismore,  and  at  oier  places,  S Lck,  ,7th  The  TiT 
open,  will  be  increased  tenfold  in  10  years,  and  at  the  samp  timo  • • 

, enough.  Mr  Foley  has  proved  in  his7vid’eu“  in  one  ofThes  reportTfhTt 
his  salmon  fishery  at  Lismore  (I  heard  him  do  so  before  the  OomS-  ’ i 
has  been  regularly  faliiug  off- fcr  the  last  40  0^50  veL  thaTh 
Resent  anything  like  what  it  was;  and  when  I havrSv™  tt  evaeui 
Rtzpatrick,  that  there  was  the  Queen’s  Gap  40  or  50  years  aao  in  T™  ^ 
Weir,  when  I prove  the  quanrity  which  wa?  taken  in  [he  taS  poS  Iw 
this,  and  he  declares  that  he  had  a certain  proportion  also  hplow  t KqV 
very  easy  to  see  the  cause  of  it ; these  weirfs^op Ih  ^ 

^“'7  lease  that  weir?— Yes,  from  the  Duke  of  Devonshire 
, / 0.  1 or  a term  of  years  r — I cannot  say. 

777.  CkMrman.]  In  your  opinion,  there  is  no  necessity  for  the  exisfence  of 

uTtSsraurtT^S^^^  “ competent  Lpply  „T  dt 

778.  You  are  of  opinion  that  there  is  no  necessity  for  the  principle  of  mono- 

poly 
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poly  to  be  called  in,  to  enable  the  public  to  enjoy  a plentiful  supply  of  fish  from  J 
the  rivers  of  Ireland? — It  is  quite  the  reverse. 

779.  Supposing  it  were  actually  proved  that  the  public  at  large  would  suffer 
from  the  abolition  of  the  monopoly  in  these  cases,  or  in  some  of  them,  would 
that  in  your  judgment  be  any  reason  why  the  monopoly  should  be  perpetual  ? 
— Decidedly  not. 

780.  Is  it  not  a rule  that;  even  in  the  ease  of  useful  inventions,  patents, 
which  secure  a monopoly  to  the  inventor,  are  only  granted  for  a limited  time  r 
— I know  that. 

781 . But  these  monopolies  are  claimed  in  perpetuity,  are  they  not? — Yes. 

782.  Supposing  there  were  a distinct  Board  for  the  management  of  the 
fisheries  of  Ireland,  and  that  Board  were  armed  with  the  necessary  powers  for 
abating  illegal  obstructions  to  the  fisheries  and  navigation  of  Ireland  ; what,  in 
your  judgment,  would  he  the  effect  of  such  a measure  ; would  it  be  beneficial  or 
otherwise  ? — Most  beneficial,  and  without  a.  Board  of  that  kind  1 do  not  think 
it  ever  can  be  done ; for  private  individuals  will  not  attempt  to  run  into  heavy 
lawsuits  for  that  which  should  he  performed  as  a police  function,  if  I may  so 
say.  In  fact,  they  should  have  the  power  to  regulate  all  legal  weirs,  and  to 
remove  all  illegal  weirs. 

783.  Without  prejudice  to  any  question  of  what  are  legal  and  what  are 
illegal  ? — Yes. 

784.  If  it  be  true,  as  stated  by  Colonel  Curry,  that  the  legality  of  the  weir  at 
Lismore  has  been  recognized  by  several  Acts'  of  Parliament,  it  would  still,  in 
your  judgment,  he  necessary  to  make  provision  for  the  opening  of  a competent 
pass  or  gap  in  that  weir,  so  as  to  admit  not  only  fish  but  boats  r — Certainly. 

785.  Mr.  Sellew.'j  That  would  have  to  be  done  of  course  by  an  Act  of  Par- 
liament ; how  would  you  meet  that  case  of  Lismore,  if  you  had  a Board  of 
Fisheries  as  you  say  ? — If  you  had  a Board  of  Fisheries,  I should  say  that  that 
Board  should  have  the  power  of  investigating  the  title  without  the  tedious  and 
expensive  process  of  law ; let  them  prove  their  title,  if  they  have  a regular  title, 
which  I believe  they  have  not,  by  the  common  law  of  the  land,  to  have  any 
river  fenced  up,  which  that  is  entirely,  for  by  Magna  Charta  all  fenced  rivers 
were  ordered  to  be  kept  open. 

786.  Mr.  Scully.']  Would  the  opening  of  the  gaps  be  injurious  to  the  owners 
of  the  weirs  ? — In  the  course  of  a few'  years,  I am  of  opinion,  they  would  be  very 
beneficial  to  them,  because  the  number  of  salmon  would  be  so  very  much 
increased  that  they  would  take  more  with  their  nets  than  they  do  at  present. 

787.  It  would  lead  to  an  increase  of  fish,  in  fact,  of  which  they  would  reap 
the  benefit  ? — The  increj^e  would  be  so  great,  that  I am  confident  they  would 
take  much  more  than  at  present. 

788.  ChaiTTnan.]  Supposing  a weir  to  have  been  for  a considerable  period  in 
the  possession  of  a family,  and  yet  not  sufficiently  long  to  give  them  a legal 
title,  say  from  the  time  of  James  the  First,  still  sufficiently  long  to  ^ve  them 
a kind  of  equitable  claim  to  the  protection  of  the  Legislature,  if  they  were  willing 
to  accept  of  such  a compromise,  in  your  judgment,  as  you  have  had  an  oppor- 
tunity of  conferring  with  those  in  the  opposite  interest,  would  that  satisfy  the 
inland  propnetary  as  far  as  you  know,  if  the  weir  were  suffered  to  continue, 
but  an  effectual  provision  were  made  for  the  free  passage  of  fish  ; and  if  the 
river  he  navigable  at  that  part,  of  boats  and  vessels  also,  the  weir  being  main- 
tained subject  to  those  alterations  ? — We  have  no  wish  at  all  that  the  Duke 
shall  he  infringed  upon  as  to  his  rights. 

789.  I am  not  speaking  -with  reference  to  him  only  r — At  each  side  of  the 
rivp  there  are  the  two  weirs,  originally  I believe  only,  and  we  seek  for  what  we 
claim  as  our  right,  a free  passage  for  the  fish  at  the  Queen’s  Gap. 

790.  I understand  that  the  way  in  which  you  put  it  is  this,  that  you  insist 
that  these  obstructions  are  now  illegal  ? — Yes. 

791.  That  you  cannot  abate  them  on  account  of  the  immense  expense  of 
legal  proceedings  ? — Yes. 

792.  That  you  are  desirous  that  there  should  be  further  legislation  on  the 
subject  for  the  purpose  of  removing  these  obstructions,  if  those  who  maintain 
them  will  not  consent  to  comply  with  the  conditions  which  those  who  complain 
of  them  are  willing  to  grant  them,  namely;  that  the  weirs  shall  be  maintained 
subject  to  such  alterations  as  shall  provide  effectually  for  the  rights  of  rich  and 
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J.  D.  Croier,  Esq.  poor ; for  the  rights  of  those  above,  and  the  rights  of  those  below  the  weirs  ? 

1 Mar  h i8  Certainly. 

i arc  1 49.  That  is  the  case  as  you  put  it? — Yes;  we  want  the  Queen’s  Gap  to 

be  restored. 

794.  And  such  other  alterations  as  may  be  requisite? — Yes. 

795.  Mr.  BeZ/ew.]  Then  would  you  propose  that  the  Fishery  Board  should 
be  the  judge  of  the  legal  title  to  those  weirs  ?— Let  them  take  the  opinion  of 
the  law  officers. 

796.  Chairman.']  As  I understand,  the  difficulty  is  this,  is  it  not,  that  when 
you  have  prosecuted  one  weir  to  conviction  and  to  abatement,  it  goes  for 
nothing,  for  a stranger  may  immediately  raise  another  on  the  same  spot,  and 
claim  under  another  title? — And  that  has  been  done. 

797.  And  put  the  parties  to  expense  over  and  over  again? — Yes. 

^ 79^*  What  would  you  say  to  such  an  alteration  of  the  law  as  would,  without 
giving  the  Fishery  Board  the  power  to  pronounce  upon  the  legal  title,  a judg- 
ment having  been  once  obtained  in  favour  of  the  public  right,  not  only  enable 
them,  but  compel  them  to  abate  all  weirs  erected  or  to  be  erected  within  a cer- 
tain ambit  r — Decidedly  ; let  one  case  be  tried  of  certain  weirs. 

799.  Do  you  think  that  that  would  meet  the  difficulty  of  the  case  ? — By  whom 
is  that  judgment  to  be  first  obtained  r 

800.  Assuming  that  it  is  so,  supposing  a judgment  is  obtained  against  the 
legality  of  a certain  weir,  and  the  Commissioners  of  this  Board  ai’e  then  com- 
pelled by  law  to  prostrate  that  and  all  other  weirs  to  be  erected  thereafter 
within  that  ambit,  would  that  meet  the  difficulty  of  which  3mu  at  present,  com- 
plain?—No,  I do  not  think  it  would,  because  you  then  confine  it  to  a certain 
locality  ; but  if  a certain  kind  of  weir  is  pronounced  illegal,  and  a judgment  had 
upon  it,  let  wehs  of  the  same  kind  throughout  the  country  at  large  be  treated 
as  illegal  by  the  Commissioners ; let  that  be  a precedent  for  them  to  treat  other 
weirs  in  the  same  way  . Take,  for  instance,  the  case  of  the  Queen  v.  Power,  as 
to  the  River  Suir,  decided  before  a jury  and  Bai-on  Pennefather.  They  have 
nearly  knocked  down  all  the  weirs  in  that  river;  they  have  had  separate 
actions ; they  had  two  last  summer  in  which  they  had  judgment ; they  are 
obliged  to  go  and  try  each  and  every  weir.  When  one  weir  is  decided  to  be 
illegal  in  a river,  let  them  have  power  to  abate  all  the  others. 

801.  In  that  river?— On  all  rivers ; I would  say  all  Scotch  weirs;  all  illegal 

weirs.  ° 

802.  You  are  aware  that  by  law  at  present  if  any  particular  existing  weir  is 
protected  by  an  Act  of  Parliament,  that  weir  is  a legal  weir  ? — Yes. 

803.  The  question  is  this : how  could  the  legality  of  that  particular  weir  be 
made  to  depend  upon  the  mode  of  construction;  how  could  a judgment  that 
all  weirs  constructed  in  a particular  manner  were  illegal  where  there  was  no  Act 
-of  Parliament  affecting  the  legality  of  a weir  so  constructed,  where  there  was  an 
Act  of  Parliament ; you  must  take  that  into  consideration.  I will  put  my  ques- 
tion again,  which  I do  not  think  you  have  understood.  Supposing  the  Board 
had  power  to  cite  all  owners  of  or  claimants  to  weirs  in  a certain  district  (you 
are  aw^e  that  the  rivers  are  now  divided  into  districts)  to  come  before  them 
•at  a district  court,  and  show  cause  why  the  weirs  which  obstructed  the 
ffishery  or  navigation  of  the  river,  or  both,  and  of  which  they  claim  to  be  law- 
^lly  possessed,  should  not  be  prostrated ; and  supposing  a week  spent  in 
investigating  titles  and  so  forth,  and  the  Commissioners  having  decided  or  the 
the  court  having  decided  that  all  these  weire  were  illegal,  and  that  they  should 
be  immediately  prostrated ; that  then,  on  the  authority  of  that  judgment  not 
•only  all  should  be  prostrated  which  were  then  existing,  but  all  to  be  erected 
•within  that  district  for  ever  thenceforth  should  be  prostrated ; as  a matter  of 
police  would  that  meet  the  difficulty  ?— Yes  ; you  had  better  produce  the  title 
to  that  court. 

804.  Mi*.  Bdlew.]  Do  you  know  of  any  case  where  a decision  has  been 
pronounced  in  a court  of  law  and  the  weir  has  been  abated  as  a nuisance  and 
another  has  been  erected  ?~Yes  ; that  has  occurred  in  the  Shannon  I believe  • 
another  was  erected,  to  put  the  man  to  the  expense  of  pulling  it  down  by  another 
nction  afterwards. 

805.  You  know  that? — That  has  occurred,  I have  heard. 

806.  Chairman.]  Are  you  acquainted  with  any  other  rivers  besides  the 
Blackwater.— I am  partially  acquainted  with  almost  all  the  rivers  in  Ireland. 

807.  Have 
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807.  Haveyou  any  observations  to  offer  with  respect  to  the  navigation  and 
fisheries  of  the  other  rivers  of  Ireland,  and  the  obstructions  to  them ; any 
observations  which  are  peculiar  to  those  rivers  and  which  do  not  equally  apply 
to  the  Blackwater  ? — The  objections  as  to  the  stake  weirs  exist  in  all  the  rivers 
in  Ireland ; I believe  by  a map  lately  published  you  will  see  that  there  are  about 
37  rivers  which  are  locked  up  entirely  by  weirs,  and  I believe  11  or  14  which 
also  have  stake  weirs  in  them. 

808.  Mr.  Scully.']  Thirty-seven  navigable  rivers  ? — Thirty-seven  rivers. 

809.  Chairman.]  That  document  which  you  have  in  your  hand,  is,  I believe, 
printed  by  the  Commissioners  of  Works  ? —By  the  Commissioners,  dividing  the 
•country  lately  into  districts. 

810.  Will  you  give  it  in  as  part  of  your  evidence? — I will.  {The  Witness 
delivered  in  the  same.)  There  are  125  rivers  in  Ireland,  frequented  by  salmon, 
of  which  there  are  weirs  thrown  entirely  across  37,  and  there  are  stake 
weirs  in  1 ] ; I have  the  rivers  marked  here ; the  rivers  that  have  the  weirs 
entirely  acros.s  them  are  all  marked  with  an  asterisk  *,  the  others  are  marked 
with  a dagger  f ; therefore  as  to  these  stake  weirs  what  is  applicable  to  one 
river  is  to  another,  and  also  I would  say  to  the  rivers  that  are  locked  up,  the 
mouths  being  shut  up  entirely  by  the  weirs. 

Si  1.  Mr.  'Scully.]  Those  are  small  rivers,  I presume  ? — Some  are  very  large, 
for  instance,  there  are  the  Liffey,  the  Barrow,  the  Nore,  the  Blackwater,  the 
Lee,  the  Currane,  the  Carra,  the  Shannon,  the  Corrib,  the  Furboe,  the  Spiddle, 
the  Renvill,  the  Ass  orErrive,  the  Delphi,  the  Newport  River,  the  Ballinahinch 
River,  the  Burrishoole,  the  Owenmore,  the  Munhin,  the  Moy,  the  Sligo,  the 
Druncliff,  the  Bundowes,  the  Gam,  the  Cask,  the  Inver,  the  Bruckles,  the 
Ardara,  the  Gwebarra,  the  Rathmelton,  the  Buncranna,  the  Ban,  the  Bush  and 
the  Boyne;  those  are  rivers  which  have  weirs  across  them  entirely. 

81 2.  That  is  at  different  portions  1 — ^They  have  those  sort  of  standing  weirs, 
barriers ; they  are  closed  rivers. 

813.  Chairman]  Have  you  any  observations  to  make  upon  the  effect  which 
these  artificial  obstructions  have  upon  the  drainage  of  lands.  Will  you  apply 
them  generally  to  rivers,  or  specify  the  river  to  which  5’’OU  wish  them  particu- 
larly to  apply  ? — I think  one  of  the  worst  that  I know,  is  that  at  Clonmel ; there 
is  a great  deal  of  water  backed  up  there.  Mr.  Bianconi  was  speaking  to  me 
about  it  the  other  day ; so  much  so,  he  said,  that  a large  quantity  of  land 
belonging  to  the  Bluecoat  Hospital,  or  some  charity  in  Clonmel,  is  rendered  of 
very  little  value  by  the  flooding.  There  was  a gap  which  they  were  obliged  to 
keep  open  for  draining,  but  the  millers  have  closed  it  up  by  stones  and  in  other 
ways.  There  are  other  rivers  in  parts  of  the  country  where  the  drainage  is 
affected  very  much. 

814.  Mr.  Scully]  Where  it  throws  up  the  backwater  ? — Yes. 

815.  That  is  principally  where  the  weir  is  across  the  entire  river? — Yes. 

816.  Chairman.]  As  to  the  Blackwater,  do  the  same  causes  existing  there 
produce  the  same  results  ? — The  Glandilan  weirs  when  a flood  comes,  are  the 
cause  of  flooding  a great  deal  more  of  the  country  than  otherwise  would  be 
flooded.  It  has  not  the  effect,  I think,  so  much  there  of  malung  the  land 
marshy,  the  banks  are  so  very  high,  but  it  causes  the  country  to  be  more 
flooded. 

817.  Am  I to  understand  that  you  adhere  to  the  recommendations  contained 
in  the  paper  handed  in  by  you,  as  part  of  your  evidence,  which  formed  the  sub- 
ject of  your  instructions  from  the  committee  sitting  in  Dublin,  those  excepted 
which  have  been  provided  for  by  the  Act  of  last  Session.  Do  you  still  think 
that  those  recommendations  ought  to  form  part  of  any  legislative  measure 
which  may  be  now  adopted  ? — Yes. 

818.  What  further  measures,  besides  those  already  specified,  do  you  think 
are  necessary  to  restore  the  salmon  fisheries  of  Ireland  to  the  fruitful  state  in 
which  you  describe  them  to  have  been  when  you  first  became  acquainted  with 
them? — I think  that  the  principal  ones  which  are  necessary,  are  to  get  the 
Queen’s  Gaps  open  and  a free  run  of  fish  ; that  there  should  not  only  be  an 
effective  police,  but  that  there  should  be  inspectors  or  persons  over  them  to 
see  that  they  do  their  duty,  otherwise  those  common  fellows  will  not  do  it ; 
and  I know  that  to  be  the  opinion  of  Lord  Glengal  and  those  that  waited  on 
the  Lord  Lieutenant,  of  which  Sir  Percy  Nugent  was  one,  that  upon  the  staff 
of  those  men  in  fact  will  depend  the  working  of  the  Act. 

0.40.  13  819.  Mr. 


r.  D.  CralccT,  Esq. 
1 March  1849. 


Vidt  Appendix. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


J.  D.  Croker,  Esq. 
1 March  1849. 


62  . MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 

819.  Mr.  Scully.]  Do  you  think  that  the  local  police,  the  present  police,, 
would  be  of  use  in  that  respect? — They  are  at  present.  I do  not  think  that 
they  would  be  generally  able  to  do  the  duty,  unless  much  augmented. 

820.  Chah-man.]  Do  you  see  any  objection  to  that  part  of  the  enactment 
which  relates  to  a licence  duty  for  rods,  as  to  principle  ? — None. 

821.  Will  you  describe  to  the  Committee,  as  well  as  you  can,  the  nature  of 
the  weir  of  Lismore  to  which  such  frequent  reference  has  been  made  ? — The 
weir  of  Lismore  is  a barrier  across  the  river  ; it  was  originally,  I understand, 
two  weirs,  one  at  each  side ; it  has  been  closed  up  in  the  centre,  and  con- 
siderably raised ; there  are  certain  eyes,  or  gaps,  in  it,  some  for  letting  the 
water  pass  through,  and  only  one  or  two  gaps  for  taking  fish ; they  seldom 
take  them  in  those,  but  in  nets ; they  let  them  come  up,  stop  them,  and  take 
them  in  the  hauls  below  it.  That  weir  is  a perfect  barrier  to  anything  passing, 
and  there  are  two-inch  bars.  When  I saw  it,  it  was  not  according  to  law ; 
whether  it  has  been  changed  or  not  since,  I do  not  know ; that  was  two  years 
ago.  The  bottom  of  the  cruives  are  not  on  a fair  level  with  the  water  below, 
there  is  a little  fall  there,  so  that  when  the  water  comes  down  the  fish  come 
up,  and  cannot,  at  low  water,  go  through.  In  fact,  the  entire  weir  is  such  a 
bander,  that  nothing  will  satisfy,  I believe,  those  inland,  but  tlie  restoration  of 
their  rights,  a Queen’s  Gap,  which,  I believe,  was  formerly  in  it ; and  my  firm 
belief  is,  that  the  proprietor  in  a few  years,  by  the  preservation  of  the  fish, 
would  capture  double  the  quantity  he  now  does;  and  that  by  the  protection  of 
the  breeding  fish,  wealth  would  be  added  to  the  country.  The  lower  classes  are 
demoralized  by  the  poaching ; they  injure  their  health ; they  are  up  to  the 
middle  in  frosty  weather  catching  the  fish.  The  country  at  large  would  gain 
great  benefit  by  opening  gaps  in  those  weirs  throughout  the  country,  and  an 
immense  increase  of  food. 

822.  Mr.  Scully.]  If  the  Act  of  Parliament  were  to  say  that  in  every  weir  in 
Ireland  there  should  be  a gap  of  this  sort  made,  and  that  the  remedy  in  cases 
where  it  did  not  exist,  should  be  by  summons  to  the  petty  sessions,  for  a breach 
of  the  Act  of  Parliament,  would  not  that  be  simple,  and  would  not  it  effect  the 
object  which  you  have  in  view  ?— Certainly  it  would. 

823.  Chairman.]  You  are  aware  of  the  Act  of  the  10th  of  Charles  the  First, 
which  was  one  of  the  Acts  repealed  by  the  statute  of  the  5th  & 6tli  Victoria? 
—Yes. 

824.  Would  there  be  any  advantage  in  your  opinion  in  the  revival  of  that 
Act  ? — That  Act  gave  the  power  at  that  period  to  any  person  of  prosecuting 
for  keeping  or  maintaining  an  illegal  weir ; the  public  might  do  it,  or  any  one ; 
the  repealing  of  that  Act  has  taken  away  that  power  from  the  public,  and  they 
cannot  now  do  it. 

825.  Do  you  think  that  it  would  be  advantageous  to  revive  that  Act,  or  to 
re-enact  such  of  its  prolusions  as  you  have  just  referred  to  ? — I should  rather 
have  an  Act  to  get  such  a code  as  you  were  speaking  of  awhUe  ago,  which 
would  apply  to  all  v-^eirs,  for  stake  weirs  were  chiefly  dluded  to  in  that  Act. 
I would  rather  have  an  Act  which  would  strike  at  the  root  of  the  evil  at  once ; 
weirs  across  the  mouths  of  rivers  which  are  locked  up,  and  also  all  other  offences 
against  the  erecting  and  maintaining  illegal  weirs ; that  the  public  should  be 
restored  to  their  rights. 

826.  I think  you  stated  that  you  had  had  one  or  two  interviews  with  his 
Excellency  the  present  Lord  Lieutenant? — Yes. 

827.  As  I gathered  from  you  there  was  no  indisposition  on  his  part  to  give 
effect  to  the  wishes  of  the  gentry  and  peasantry  of  Ireland  with  respect  to  this 
question  ? — Quite  the  I’everse. 

828.  You  are  aware  that  indictments  and  prosecutions  for  offences  against 
the  Fishery  Laws  would  properly  be  instituted  on  the  part  of  the  Crown.  Do 
you  know  what  has  hitherto  withheld  the  Crown  from  prosecuting  very  exten- 
sively under  the  existing  Fishery  Laws? — ^We  have  made  applications  to  pro- 
secute in  some  cases,  and  been  refused. 

829.  Do  you  know  the  reason  of  that? — The  expense,  I believe. 

830.  There  is  no  indisposition  on  their  part  ? — None,  because  they  prosecuted 
at  the  request  of  Lord  Glengall  and  others  in  the  Suir,  and  they  have  removed 
almost  all  the  stake  weirs  in  that  river. 

831.  Then 
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prosecution  is  not  only  /.  D.  C,«,o.  E,,. 

such  as  to  deter  private  persons  from  prosecuting  at  their  own  expense  hut ^ ’ 

even  to  deter  the  Crown  law  officers  from  prosecuting  where  otherwise  prose  > “"'t  '«49- 
cutions  would  have  been  instituted  f— That  is  my  belief;  because  I do  not 
beheve  that  the  Crown  would  otherwise  have  refused ; they  have  done  it  in 
some  few  cases,  and  have  succeeded  in  every  case  where  thev  have 
attempted  it.  ^ 


8^2:  Do  you  know  that  the  expense  of  prosecutions  is  very  great,  even  to 
the  Crown?— I have  heard  that  the  prosecutions  on  the  Suir  cost  over  a thou- 
sand pounds. 


833.  Mr.  0 Flaherty.]  Have  you  known  any  instances  where,  from  private 
friendship,  nuisances  in  rivers  have  not  been  abated  in  consequence  of  the 
feeling  that  it  would  be  unpleasant  to  gentlemen  ?— I cannot  say  that  I have 
known  that. 


834.  Did  you  ever  know  an  instance  of  one  gentleman  prosecuting  another 
to  abate  a nuisance  ? — Very  seldom  indeed. 

835.  Did  you  ever  know  one  single  instance  of  it? — I have  known  an 
instance ; there  was  a very  great  suit  between  two  great  men  on  the  Blaek- 
water,  the  Duke  of  Devonshire  and  Mr.  Smith,  of  Ballintray,  and  there  were 
very  heavy  records,  one  claiming  against  the  other. 

836.  The  O'Gorman  Mahon.]  That  was  a rivalry  between  those  two  claim- 
ants ? — Yes. 


837.  Chairman.]  Both  claimed  an  exclusive  fishery,  did  they  not ' Yes  the 

pubHc  were  not  brought  in  at  all ; I do  not  know  of  any  one  prosecuting  • I 
should  say  they  do  not  like  to  do  it ; hut  if  we  had  a pubHc  Board  to  do  it’  it 
would  be  a very  great  convenience. 

838.  In  point  of  fact,  you  have  not  known  of  any  instance  of  prosecution  as 
distinct  from  suit  carried  on  by  an  individual  ?— I have  not ; and  1 believe  the 
cause  to  be  that  which  is  stated  by  the  Honourable  Member. 

839.  Have  not  some  of  those  whom  you  term  monopolists  at  various  times 
Obtained  convictions  against  fishermen  for  having  themselves  violated  the 
fishery  laws  ?— I have  heard  it,  and  believe  it  to  be  the  case. 

840.  But  have  you  known  any  instance  where  the  monopolists  have  success- 

fuUy  prosecuted  any  suit  against  fishermen  or  the  public  at  large,  for  violating 
not  the  fishery  laws,  but  their  own,  so  called  exclusive  fishery  ?— I do  not 
know  of  any  that  they  have  succeeded  in.  • 

841  Then  it  is  perfectly  consistent  with  the  illegaUty  of  their  monopolies 
that  they  should  have  successfully  prosecuted  persons  who  have  fished  on  the 
spot,  and  in  doing  so,  have  transgressed  in  some  other  particulars  the  fishery 
laws ; for  mstance,  by  fishing  at  an  illegal  time,  or  with  an  illegal  engine  >— 
1 have  known  that.  ° 


842.  that  is  perfectly  consistent  with  the  utter  iUegality  of  the  claim 

put  forth  by  the  prosecutors  themselves,  to  have  the  exclusive  fishery  ? Yes. 

843.  At  the  same  time,  I beliere,  in  the  River  Blaokwater,  the  effect  of  these 
prosecutions  has  been  to  produce  in  some  quarters  a mistaken  notion  as  to  the 
rights  of  the  public  and  the  rights  of  the  monopolists,  the  judgment  being 
made  to  appear  as  if  it  had  been  rendered  against  the  right  of  the  public,  and 
m tavour  of  the  private  claim  of  the  monopolist  ?— That  has  been  an  opinion, 
because  it  was  thought  that  he  was  establishing  a right,  when  the  rights  of  the 
public  were  never  tried  at  all. 


844.  The  facts  being  misunderstood  ?— Yes,  the  rights  of  the  public  not 
having  been  tried. 


845 . As  to  the  Act  of  last  Session,  the  powers  given  by  the  Act  of  last  Session 
to  the  two  Commissioners  of  Fisheries  thereby  appointed  are  only  given  to 
them,  as  i believe,  in  conjunction  with  th^  entire  Board  of  Works,  of  which 
they  are  nominally  members?— That  is  all. 

1,  think  that  it  was  prudent  to  continue  the  connexion  between 

the  rishenes  and  the  Board  of  Works,  or  do  you  think  that  it  would  have  been 
better  to  have  separated  the  Fisheries  altogether,  and  to  have  given  them 
a Board  of  their  own  f — I think  that  they  should  have  had  a separate  Board  of 
their  own,  and  that  was  one  of  the  resolutions  which  we  laid  before  the  Lord 
lieutenant,  to  disconnect  them  entirely  from  tiie  Board  of  Works. 

847.  If  they  had  been  separated  from  the  Board  of  Works,  do  you  think  they 
1 4 would 
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J.  D.  Crokcr,  Esq.  would  Rave  beea  able  to  do  more  than  they  have  already  been  able  to  do  to 
- ■ ■ ■■  “ carry  into  effect  the  law,  as  it  is  at  present,  for  the  protection  of  the  fisheries, 
1 March  1849.  ^nd  the  prevention  of  obstructions  ? — The  Act  of  last  Session  has  not  had  time 
to  show  that  yet. 

848.  Do  you  think  if  they  had  been  separated  from  the  Board  of  Works,  and 
had  been  a distinct  Board,  that  they  would  have  been  able  to  do  more  than  they 
have  already  been  able  to  do  ? — I do  not  think  they  could  have  done  more, 
because  they  had  not  the  power. 

849.  Mr.  0'Flakerti/.'\  Do  not  you  think  that  the  Board  of  Works  have 
already  more  upon  their  hands  than  they  can  perform? — I know  they  have. 

850.  And  consequently  if  the  fisheries  are  to  be  regarded  and  cared  for,  will 
not  they  require  to  be  placed  in  some  other  hands? — Decidedly. 

851.  Chairman.']  But  notwithstanding  that,  as  I undei'stand  it,  those  two 
Commissioners  have  already  carried  into  effect  the  provision  of  the  Act  which 
empowers  them  to  regulate  the  licence  duties  ?—  They  have. 

852.  Have  they  given  satisfaction  by  the  alterations  which  they  have  made 
in  the  tariff  of  fees  ? — Yes ; they  are  most  competent,  1 believe,  for  the  duties 
assigned  to  them ; a better  selection  could  not  be  made  than  the  two  gentle- 
men who  are  appointed. 

853.  Then  am  I to  understand  that  in  your  opinion  the  chief  objection  to  the 
Act  of  last  Session  is,  that  it  did  not  separate  them  from  the  Board  of  Works, 
and  that  it  did  not  arm  them  with  sufficient  powers  to  carry  into  effect  their 
own  intentions  r — Most  decidedly.  I think  that  they  would  do  a great  deal 
better  if  they  were  separated,  and  that  we  could  not  have  two  better  men. 

8.54.  Mr.  ScuUi/.]  You  say  that  the  Act  of  last  Session  has  given  universal 
satisfaction  with  respect  to  the  tariff? — In  the  south  of  Ireland,  to  the  inland 
proprietors,  except  the  meeting  the  other  day  of  Lord  Stuart  De  Decies. 

855.  Do  you  know  whether  in  the  county  of  Wexford  there  is  any  discontent 
upon  that  point  ? — I have  not  heard  of  it. 


Lunce,  5“  die  Martii,  1849. 
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Sir  li.  Do  Burg7io, 
Bart. 


5 .March  1849. 


856.  Chairman.]  YOU  reside  in  the  county  of  Limerick  ?— Yes. 

857.  You  have  property  there?— -Yes. 

858.  Are  you  a magistrate  for  that  county  ? — Yes. 

859.  You  'have  also  property  on  the  Blackwater,  I believe  ? — No ; I have  not 
property  there,  but  I reside  there  a great  portion  of  the  year. 

860.  You  have  resided  also,  have  you  not,  on  the  Suir  ? — Occasionally. 

861.  Are  you  well  acquainted  with  the  River  Shannon? — ^Very  well  ac- 
quainted with  the  River  Shannon. 

862.  Are  you  acquainted  with  the  Blackwater  ? — ^Yes,  very  well,  also. 

863.  And  the  Suir  ? — Partly. 

864.  With  what  other  Irish  rivers  are  you  acquainted? — Very  generally^ 
through  communications  with  a great  number  of  persons  residing  on  them. 

865.  With  the  rivers  in  Ireland  in  general  ? — Yes. 

866.  Have  you  visited  in  person  many  of  the  rivers? — ^Yes  ; but  I derive 
more  information  through  written  communication  with  parties  residing  on 

them. 
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them,  than  actually  from  having  the  opportunities  of  supervising  the  modes  Sir  J2.  De  Burgho, 
of  fishing,  &c.  on  the  different  rivers,  with  the  exception  of  the  Shannon,  the 
Suit  and  the  Blackwater,  and  their  tributaries.  — 

867.  And  the  rivers  in  Kerry  r — Yes. 

86^  You  are  yourself  an  angler? — ^Yes. 

86g.  Have  you  fished  on  all  those  rivers?— I have  fished  on  the  Blackwater 
and  the  Shannon,  but  upon  none  of  the  rest. 

870.  Do  you  consider  yourself  an  experienced  angler  ?— Certainly. 

871.  You  have  been  engaged  in  it  for  years  perhaps? — ^Yes,  since  I was  a 
boy. 

872.  Does  the  Shannon  run  through  or  wash  your  property  ? — Yes,  my  pro- 
perty abuts  upon  it. 

873.  Whereabouts  is  that? — It  is  north  of  Limerick  ; about  seven  miles  from 
Limerick,  and  it  runs  along  the  banks  of  the  Shannon  about  four  miles. 

874.  About  seven  miles  above  Limerick  it  begins  ? — Yes. 

875.  And  it  runs  along  the  banks  of  the  Shannon  four  mUes  higher  up  ? — 

Yes,  from  the  Limerick  side  of  the  village  of  Castleconnel  up  to  the  bounds  of 
the  county  of  Limerick. 

876.  Is  Castleconnel  the  name  of  your  property  ? — Yes,  it  is  a village. 

877.  Is  the  water  of  the  Shannon  at  that  spot  fresh  or  salt  ? — Fresh. 

878.  Is  the  tide  perceived  there  ? — No,  not  at  all ; it  is  several  feet  above  the 
level  of  where  the  tide  flows  to. 

879.  Where  does  the  tide  flow  to  ? — A few  hundred  yards  above  the  Great 
Lax  Weir,  about  three  miles  higher  up  the  river,  or  properly  speaking,  inwards 
of  the  town  of  Limerick. 

880.  Do  you  know  the  Great  Lax  Weir,  of  which  you  speak  ? — Yes. 

881.  Are  you  well  acquainted  with  it? — ^Very  well  acquainted;  I have  seen 
it  exceedingly  often. 

882.  What  is  the  entire  breadth  of  the  river  at  the  spot  where  the  weir 
crosses  it? — The  entire  breadth  of  the  river,  I think,  is  1,141  feet. 

883.  Are  you  sure  that  it  is  not  more  than  that  ? — I do  not  think  it  is  ; it  is 
1,141  feet. 

884.  The  shores  are  north  and  south,  are  they  not  ? — The  shores,  I should 
say,  are  north-west  and  south-east,  more  than  critically  north  and  south. 

885.  Does  the  weir  extend  right  across  the  river? — No,  it  runs  diagonally. 

886.  But  does  it  extend  right  across  the  river  ? — Yes,  it  does. 

887.  When  you  say  that,  do  you  mean  in  a continuous  line,  or  are  there 
openings? — There  is  one  opening. 

888.  Where  is  that  ? — It  is  not  exactly  at  the  centre  of  the  river  ; it  is  nearer 
to  the  Clare  side  than  to  the  Limerick  side. 

88y.  What  is  the  width  of  that  opening  ? — It  is  not  quite  21  feet. 

890.  Are  there  any  other  openings  ? — Yes  ; the  weir  is  not  attached  to  each 
bank  of  the  river ; there  are  interstices  between  the  weir  and  the  banks. 

891 . Of  what  width  ? — I could  not  tell  you  the  exact  number  of  feet,  but  it 
is  a very  few  feet ; much  less  than  the  centre  gap. 

892.  Does  the  water  flow  through  those  two  interstices  of  which  you  have 
last  spoken  ? — Through  one  it  does  generally,  and  through  both  occasionally. 

893.  Of  what  is  the  weir  built  ? — The  weir  is  built  of  stones  ; they  are  bound 
together  by  upright  posts  of  timber ; the  stones  are  kept  in  their  place  and 
preserved  from  being  affected  by  the  force  of  the  current,  which  in  winter  is 
very  strong  there,  by  those  upright  posts,  which  are  driven  into  the  soil. 

894.  Is  the  weir  considerably  higher  than  the  surface  of  the  stream?— Very 
much  higher  than  the  surface  of  the  stream. 

895.  What  is  the  name  of  the  large  gap  of  which  you  speak? — The  local 
name  of  it  is  the  Monarea  Gap. 

896.  Monarea  means  the  Gap  of  the  King,  does  it  not? — The  Gap  of  the 
King. 

897.  Does  the  weir  touch  St.  Thomas’s  Island? — Not  exactly. 

898.  Does  the  weir  extend  right  across  the  stream  in  a straight  line . No ; 

it  runs  diagonally ; or,  in  other  words,  the  weir  is  of  greater  length  than  the 
exact  breadth  of  the  river.  . . . 

899.  Then  where  is  the  apex  of  the  angle  formed  by  the  weir  in  crossmgthe 

stream  ? — The  apex  of  the  angle,  or  rather  the  bend  of  the  weir,  the  sweep,  is 
seawards.  , , » 

0.40.  K 900.  Whereabouts? 
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’ nil?'  ■— K is  more  toWds  the  Limerick  shore  than  the  Clare. 

9 . How  IS  the  stream  at  the  part  where  this  bend  occurs;  is  it  stron?  or 

t “f  is  much  less 

and^tlTe  weir  island  not  intervene  between  the  main  current 

902.  The  island  intervenes  between  the  main  cuiTent  and  the  weii-,  does  it  ? 
— Yes ; which  causes  a divergence  of  the  water. 

903.  Then  is  the  island  above  the  weir? — Above  the  weir. 

904.  How  near  is  it  to  the  weir  r— About  35  feet,  I should  tliink  : 35  feet  is 
the  outside  distance. 

905.  Then,  as  I understand,  St.  Thomas’s  Island  breaks  the  force  of  the 
stream  just  at  that  spot  ?-  Critically  so. 

906.  How  is  that  bend  of  which  you  speak  situated,  as  to  the  depth  of  the 
nver  ; is  the  river  deep  or  shallow  at  that  spot  ?— The  river  is  shadow  at  that 

907.  Where  is  the  deep  part  of  the  river  ?— At  the  Clare  shore. 

908.  I am  speaking  of  the  part  of  the  river  where  the  weir  stands  ?— I under- 
stand It  so.  uuuci 

909.  On  the  Clare  shore  the  water  is  deep  ?— Yes. 

910.  Then  in  the  centre  of  the  river,  or  that  part  of  the  river  where  St. 
® Island  IS  situated,^  the  water  is  shallow ; where  is  the  Monarea  Gao  ? 

The  Monarea  Gap  is  not  in  the  centre  of  the  river  ; it  is  nearer  to  the  Clm-e 
^ore  ttian  to  ^e  Limerick,  and  it  is  situated  nearly  opposite  but  seawards  of 
the  tail  of  the  island  of  St.  Thomas. 

91 1 . Does  not  the  gap  go  through  the  weir  ?— Yes. 

T that  it  is  seawards  of  St.  Thomas’s 

Island  ?~In  using  the  terms  “ inwai-ds  ” and  « seawards,”  I mean  that  one  is 
at  the  freshwater  side  and  the  other  at  the  saltwater  side 

but  then  it  is  sea- 

wards  of  the  island  of  St.  Thomas  s ; it  is  in  the  tidal  direction. 

914.  1 he  whole  of  the  weir  is  seawards  of  the  island  of  St.  Thomas,  is  it 
not? — Yes.  ’ 

91.5.  My  question  is  how  does  the  Monarea  Gap  bear  towards  St.  Thomas’s 
Island  ; will  you  describe  Its  position  towards  St.  Thomas’s  Island  ?— It  is  at 
the  nearest  point  m contiguity  to  the  island  ; it  is  situated  in  that  portion  of 
the  weir  which  is  nearest  to  the  tail  of  the  island  of  St.  Thomas. 

T V ™ Limerick  edge  of  the  gap  ?— Thirty  feet, 

I think,  the  nearest  pier ; I think  I am  exceeding  it 

liturtohel““  “ ^-Perhaps  it  is  a 

918.  Is  the  island  so  situated  as  to  breaa  the  force  of  so  much  of  the  current 
as  passes  ttough  the  gap  ?— The  island  directly  intervenes  between  the  cur- 
rent  and  the  gap. 

current  ?-Yes  ; it  causes  the 

920.  ’What  is  the  depth  of  water  immediately  above  the  gap  between 
^ the  gap  ?— The  depth  of  water  immediately  above  the 

It  depends  upon  multifarious  circumstances, 
such  as  the  tide,  whether  it  be  spring  or  neap,  and  the  time  of  year,  whether  it 
^ 5 but  in  summer  a boat  drawing  verv  little  water  could 

rhougtt  ^ " Led  b„Tfou?rgo 

u ‘!S  ™ ‘Le  Clare  side,  what  depth  of  water 

would  there  be  then  r— It  would  be  considerably  deeper  water.  I should  say 
there  would  be  between  four  and  five  feet  there  ^ 

than  fouffeet"  I’® 

923.  Without  any  further  alteration  of  the  river’— Yes 
grea%.'“  water?-!  have  said  it  varies 

925-  I asked  you  above  the  gap,  between  St.  Thomas’s  Island  and  the  gap  ? 
Ine  same  circumstances  apply  to  the  gap.  ° ^ 

*e  state  of  the  river  immediately  below  the  gap  as  to  natm-al 
difficulties  .—There  is  a very  objectionable  obstruction  there.  ^ 

• • ■ ,927.;  Is 
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927.  Is  that  a natural  obstruction  ?— It  does  not  appear  to  me  that  it  is. 

928.  Will  you  describe  it  ? — It  is  a shoal  or  bank. 

929.  Of  mud  ? — Yes,  and  stones. 

930.  What  is  the  depth  of  water  on  that  shoal  ? — It  is  very  shallow. 

931.  What  should  you  think  is  the  depth? — It  is  affected  by  the  other 
circumstances,  the  tide  and  the  season  of  the  year.  I should  say  that  in  a dry 
summer  portions  of  it  would  very  nearly  appear  above  the  water. 

932.  Is  the  water  therefore  on  this  shoM  shallower  than  the  water  immedi- 
ately above  the  gap  ? — Certainly. 

933.  Captain  Arclidall.']  How  many  feet  below  the  gap  should  you  say  the 
shoal  was  ? — That  shoal,  I dare  say,  is  about  15  feet  below  the  gap,  that  is,  quite 
clear  of  the  piers  of  the  gap  ; of  course  it  extends ; I mean  the  commencement 
of  it. 

934.  Chairman.']  How  many  cruives  or  cribs  are  there  in  this  weir  for  taking 
&h  ? — At  the  present  time  the  number  of  cruives  has  been  considerably  reduced 
in  consequence  of,  and  for  the  purpose  of  evading,  the  Act  of  the  last  session. 

935.  Before  the  Act  of  the  last  session,  how  many  were  there? — There  were 
15  a few  months  ago. 

936.  Are  those  cribs  so  constructed  as  to  admit  of  the  hatches  being  closed 
and  opened  in  conformity  with  the  Act  of  Parliament,  which  requires  that 
during  the  close  season  and  the  close  weekly  season  the  hatches  should  be  left 
open,  so  as  to  enable  the  fish  to  pass  ? — They  are ; that  is,  it  could  be  done  ; I 
will  not  say  it  is. 

937.  But  they  are  so  constructed  ? — Yes ; it  could  be  done. 

938.  Is  there  the  same  facility  in  lowering,  as  in  raising  the  hatches  ? — Yes. 

939.  For  instance,  you  are  aware  that  the  Act  of  Parliament  requires  that 
they  shall  be  open  at  a certain  hour  or  a certain  state  of  water  on  Saturday 
night  ? — Yes. 

940.  Supposing  that  the  hatches  were  then  raised,  and  at  cloud  of  night  it 
was  thought  desirable  to  close  them,  could  it  be  done  easily  ? — With  the  greatest 
facility ; a few  minutes  could  close  all  the  hatches  in  the  weir. 

941 . What  is  the  size  of  those  cribs  ? — They  are  not  of  equal  sizes,  so  that 
I could  not  give  you  a maximum,  but  I do  not  think  that  any  of  them  present 
a less  width  to  the  flow  of  water  than  four  feet ; some  of  them  are  much  larger, 
but  not  any  less  than  that. 

942.  Not  any  less  than  four  feet  ? — No,  I think  not ; that  would  be  a small 
one. 

943*  Have  you  any  notion  what  quantity  of  fish  those  cribs,  if  they  were  all 
in  use,  would  take  during  the  season? — I could  only  judge  by  taking  as  a 
groundwork  the  rent  that  the  tenant  pays. 

944.  But  you  could  not  merely  by  your  knowledge  of  the  state  of  the  river 
and  the  capacity  of  those  cribs,  judge  what  it  would  be  worth  to  the  tenant  ? — 
Not  well,  but  I heard  that  he  made  some  years  since  2,500  Z.  a year  of  it. 

945.  Captain  A7'chda!l.]  Is  the  Monarea  Gap  the  only  opening  for  the 
passage  of  boats  in  this  river? — Yes ; boats  could  not  conveniently  go  up  the 
shore  gaps,  they  are  too  shallow;  indeed  that  is  not  a convenient  gap  for 
boats. 

946.  It  is  not  sufBcient  at  all  seasons  of  the  year? — No,  I should  say  that 
a keel  boat  could  not  go  up. 

947.  Chairman.]  Have  you  ever  sounded  the  shoal ? — No. 

948.  What  is  the  shallowest  part  of  the  river  at  the  point  where  the  weir 
stands  ? — From  the  gap  itself  over  towards  the  Limerick  shore. 

949.  And  what  is  the  shallowest  part  of  that  section  of  the  river  ?— The  gap, 
decidedly. 

950.  Above  and  below? — Above  and  below,  and  including  the  gap  itself, 
distinctly. 

951*  St.  Thomas’s  Island  is  of  about  what  extent? — It  is  about  12  to  16 
acres,  as  far  as  my  eye  could  judge  ; there  would  be  perhaps  18  statute  acres. 

952.  In  the  question  which  I am  going  to  ask  you,  will  you  distinguish 
between  the  shoal  and  the  island.  I will  first  of  all  ask  you  as  to  the  island. 
I presume  that  the  Monarea  Gap  is  supposed  to  have  been  made  in  conformity 
with  the  Irish  Act  of  Parliament,  which  requires  a king’s  gap  to  be  left  open  ? — 
It  was  so. 

0.40.  K 2 953,  Keeping 
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Sir  S,  953.  Keepmg  in  ™w  the  island  only,  and  not  the  shoal,  what  effect  has  the 

upon  the  efficiency  of  the  gap  tor  the  purposes  provided  by  the  Act  of 

5 March  1849.  /“'^^ent.  with  a view  to  and  bearing  in  mind  the 

habits  of  the  fish,  provided  that  it  should  be  in  the  deepest  part  of  the  river, 
ihat,  as  I have  explained,  is  not  the  case ; but  in  another  light  the  island 
naturally  protects  the  gap  from  the  current  flowing  into  it;  so  that  the  princi- 
pal portion  of  the  waters  of  the  Shannon  flow  into  the  boxes  on  each  side  and 
not  into  the  gap.  ’ 

954.  Do  the  salmon  prefer  a rapid  stream  to  still  water  ?— Decidedly  ■ and 

deep  -water.  ' j 

955.  Therefore  you  think  that  in  ascending  the  Shannon  they  would  prefer 
the  U£^e  side  to  the  Limerick  side,  and  either  side  to  that  portion  of  the  river 
to  and  from  which  access  is  afforded  by  the  gap  r — Distinctly 

956.  In  your  judgment,  then,  is  the  Act  of  Parhament  complied  with  in  this 
respect  ? — ^No,  it  is  shamefully  evaded. 

957.  With  respect  to  the  shoal  below  the  gap,  what  effect  has  that  upon  the 
usefulness  of  the  gap  for  the  same  purposes  ?- Supposing,  which  is  not  the 
case,  that  the  gap  itself  were  administered  in  a true  and  just  conformity  to  the 
Act  of  Parhament,  the  shoal  which  intervenes  between  the  passage  of  the  fish 
and  the  gap  itself  would  prevent  them  from  going  into  It,  and  cause  them  to 
diverge  to  either  side,  and  to  go  into  the  boxes  of  the  weir. 

958.  The  cribs?— Yes. 

959.  And  has  it  that  effect  t— Undoubtedly. 

960.  Do  you  know  whether  the  shoal,  from  whatever  causes,  has  been 
increased,  that  is  rmsed,  of  late  years  ?— Yes ; I am  assured  that  it  has  been 

yoi.  Perceptibly? — Yes. 

spottyes  substance  called  a crocodile  having  been  used  at  that 

963.  Will  you  describe  what  it  is,  and  for  what  purpose  it  is  used  It  is 
used  to  deter  fish  from  going  into  the  gap. 

964.  What  is'it?— It  is  an  object  of  timber  or  some  material,  over  which  an 

otter  s skm  is  placed  ; there  are  eyes  in  it  of  some  material  that  looks  remark- 
^^'4  water,  and  it  is  made  as  hideous  an  object  as  it  possibly  can  be  ■ 

and  fish  being  very  timid  from  anything  under  water,  it  had  the  dested  effect 
of  inducing  them  to  shun  the  gap.  uesueu  eneoc 

f which  you  speak  deposed  to  in  evidence  in  the  action 

of  Gabbett  v.  Clanchy  ? — It  was  notorious. 

q66.  Mr.  O’FMertj/.]  Are  not  tins  used  sometimes  for  the  same  pumose  v— 
Yes;  something  on  the,  plan  ot  those  things  with  which  I dare  say  you  have 
seen  boys  running  along,  except  that  instead  of  the  air  acting  on  the  UrliX 
the  stream  acts  on  it.  ° 

within  your  knowledge  that  means  have  been 
used,  still  not  asking  by  whom,  to  discolour  the  water  so  as  to  disturb  the 
fish  m their  passage  through  the  gap  ?-Yes ; I have  heard  that  they  laid 
beat  the  gap  or  would  through  stones  into  it  at  a certain  period  of  tL  tide 

868.  Is  that  also  notorious  ? — Yes. 

.“‘“saces.  of  which  you  spoke  before  as  situated  on  the 
Clare  and  Limerick  sides,  effectual  at  all  for  the  passage  of  fish  ?— In  winter  if 
the  water  were  high,  a good  number  of  fish  I think  ™uld  go  up  the™ 

970.  Both  of  them  ?— Yes,  and  the  moment  that  the  water  subsides  they  are 

not  used,  I am  convinced,  by  fish  at  all.  umuucs  iney  are 

971.  How  is  it  that  the  plan  which  is  now  put  into  your  hand  has  a van 
only  on  the  south  side  and  none  on  the  north,  but  on  the  north  side  it  appe“ars 
to  be  attached  to  the  weir  .—I  do  not  know  at  what  period  of  the  year  the^nlau 

tWng  as  that 

ordTnary^i^.  “ Junei-Dndoubtedly : that  is,  in 

973-  M'hen  you  say  that  fish  ia  the  winter  time,  when  the  water  is  hie-h 
I«>ght  go  up,  do  you  mean  in  a time  of  flood  ?-Yes  /the  floodfon 
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in  fact  cannot  critically  be  called  floods ; for  during  some  months  in  the  winter  Sir  R.  De  Bwght. 
the  water  is  very  high,  and  they  could  use  it  then.  Bart. 

974.  How  high  above  the  ordinary  surface  of  the  stream  ought  the  water  

to  be  to  enable  fish  to  pass  up  those  two  gaps  ? — It  ought  to  be  eight  or  nine  ^ March  1844. 
feet. 

975.  Eight  or  nine  feet  above  the  ordinary  tide  ? — ^Yes,  that  is,  to  make  them 
-valid  gaps. 

976.  Mr.  Bourke.]  When  was  the  last  time  that  you  heard,  or  that  you 
know  that  these  engines  were  discovered  in  these  gaps  for  frightening  the  fish 
away  ? — It  is  now  six  or  seven  years  since  I heard  of  them.  • 

977.  Were  any  steps  taken  at  that  time  for  the  removal  of  them? — There 
must  have  been,  otherwise  it  would  not  have  created  such  a sensation  at  the 
time  ; what  they  were  I do  not  know.  I rather  believe  though,  that  in  the 
Act  of  Parliament  there  is  some  prohibition  of  placing  engines  calculated  to 
frighten  fish ; there  is  some  protection. 

978.  Was  there  any  legal  action  taken  in  any  of  the  courts  with  regard  to 
these  engines  ? — Not  that  I am  aware  of ; not  against  the  man  for  having  this 
.hideous  object,  specially. 

979.  Not  against  the  proprietor  of  the  weir  for  having  those  things? — Not 
that  1 am  aware  of. 

980.  Chairman.']  Are  you  aware  that  the  existence  of  these  devices  for  the 
frightening  of  fish  from  the  gap  led  to  considerable  collision,  if  not  bloodshed 
and  loss  of  life,  between  the  fishermen  below  and  the  people  in  the  employ- 
ment of  former  lessees,  at  least  of  that  weir  ? — I do  not  know  absolutely  that  it 
was  the  exact  cause  of  the  collision,  because  it  would  be  the  men  above  who 
would  be  more  affected  by  the  position  of  this  hideous  object  than  the  men 
below;  but  the  fishermen  above  have  often  assembled  and  endeavoured  to 
clear  the  gap  of  obstructions,  and  of  course  this  amongst  the  number;  on  all 
which  occasions  they  have  endeavoured  to  do  it  in  defiance  of  the  owner  of  the 
weir,  who  has  always  essayed  to  drive  them  off  by  force. 

981.  So  that  the  question  which  was  put  to  you  by  the  Honourable  Member 
who  asked  you  about  the  prosecutions  with  respect  to  the  crocodile  may  be 
answered  thus,  according  to  you,  that  until  a recent  period  there  were  no 
appeals  to  law  on  the  part  of  those  aggrieved  by  illegal  hindrances,  but  too 
often  appeals  to  the  strong  arm,  to  force? — Yes. 

9S2.  Mr.  Bourke.]  When  was  the  last  time  that  there  was  any  attempt  made 
by  the  people  to  take  away  these  obstructions  ; I mean  by  force  ? — 1 should 
say  it  is  not  more  than  10  or  11  years  ago  since  they  assembled  last  to 
clear  the  gap.  When  they  have  assembled  it  has  been  with  a general  object. 

It  has  required  exceeding  abuses  to  rouse  the  people  to  use  the  strong  arm, 
and  I do  not  think  that  a single  abuse  of  their  rights  would  induce  them  to 
do  so. 

983.  Chairman.]  Fire-arms  were  used  on  both,  sides,  were  they  not  ?— Fire- 
arms always. 

983.*  To  return  to  the  weir;  the  Act  of  Parliament  of  1842  permits,  I be- 
lieve, for  the  strengthening  of  such  weirs  as  are  legal,  the  setting  up  of  spurs 
or  side  walls,  in  the  nature  of  buttresses  ? — It  does. 

98.:!.  It  regulates  their  extent,  does  it  not? — Certjunly,  and  defines  their 
critical  length. 

985.  Are  there  any  spurs  to  this  weir  of  which  you  speak?— One  very 
objectionable,  one ; another  of  less  extent,  I think,  than  is  defined  by  the  Act. 

986.  What  do  you  mean  by  “one  very  objectionable  one?”— I mean  that 
one  exceeds  the  length  defined  by  the  Act. 

987.  What  is  the  length  of  the  spur  which  you  say  exceeds  the  limits  of  the 
Act  ? — It  is  between  60  and  70  feet,  I think. 

988.  What  are  the  limits  prescribed  by  the  Act  ? — Twenty. 

989.  Will  you  describe  that  spur  as  well  as  you  can;  whereabout  is  it 
situated  ? — It  is  situated  at  the  Clare  side  of  the  gap. 

990.  In  the  deep  water  ? — Yes. 

991 . Then  it  extends  in  a right  line  60  or  70  feet  ? — Down  the  river,  sea- 
wards. 

992.  What  is  the  effect  of  that  spur  on  the  fishing  ? — It  has  the  effect  of 
making  it  imperative  upon  all  the  fish  who  take  the  Clare  shore,  or  the  Clare 
side  of  the  gap,  to  go  into  the  boxes,  or  to  turn  back. 

0.40.  K 3 993-  It 
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rou®^l  asVs“;:™S  '-Unless  they  turn 

994.  Whereabouts  is  it  situated  with  repect  to  the  cribs  on  tliP  -j 

how  many  cribs  are  there  between  the  spur  wall  and  the  shore  ? J na 
you  how  many  there  are  at  the  present  Lmlnt!  “ 

going  into  the  gap  ?_They  are  undoubtedly  the  mo:rprdL”ve  tee't  fte 
does  not  act  as  a buttress  at  all.  certainly  would;  this 

of  SatSbMdtarrhnpt"  ^ct 

upon  i?  astot1rtSXfie°'  Z ZZ 

wiSl"eSdlft^ro\th^£^^  unsoUd‘“rtbt‘re  S: 

w fo  the 

1004.  Of  the  entoe  width  of  the  river? Yes  ” 

poraom'  portion  f-And  that  in  the  shaUowest 

a few  inches,  or  Tfew'fert  top*  ^wla™  S'theT  “ 

one  it  is  only  a few  inches  dee^  ’ summer  1— In  the  summer  in 

loos'  wm  dD"  ?-Perfectly  dry. 

the  dilferent  points  on  wMch  you  hare  be^  had  your  attention  directed  to 
that  is  a correct  representation  th^river^of  ofTh  ’ 

gaps,  and  if  not,  in  what  particulars  it  is  in  renn  ™’ 
rally  it  is  substantially  corrwt,  but  as  I sav  thru,  T“™>  Gene- 

ably  reduced  from  what  they  are  repreLnted  herr  ™ consider- 

ofre®'Gre:rferin“^^^^^ 

J.  L.  Worrall,  C.  E.,  June  1842  ” ’ Limerick. 

dorihStTS^-llere^  » June  I84.I-I 

the' Act  boxes  as  well  as  cribs  eren  in 

'°'2.  How  many  boxeswere  there  then  in  June  1842?  T 8.  .1 

I am  sure  there  were  not  so  many  as  there  are  toe  ' ™‘  • b“‘ 

1013.  How  many  are  there  in  the  plan?— There  are  S4  I,.,  i .i,-  i 

1014.  Are  you  not  confounding  the  intervals  S tof.  ' 

as  they  appear  upon  the  plan?— No;  because  the  inte«nr”^™J;^ 
equally  distinct  here.  ^ Materials  and  the  boxes  are 

su;p‘’o'slttotre«rtmot\rjot^^^^^  there  were  ;-I  do  not 

critically  correct ; because  if  they  do  to  use  a fox  tfey  £f  X to  HHt 

with 
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I'™  >3  tliere  still,  although  it  is  not  virtually  a salmon  trap  ; 
SO  that  this  plan  is  substantially  correct ; but  they  are  not  used.  ^ 

1016.  Does  it  appeal’  to  have  been  taken  by  a surveyor? — Certainlv:  Iknow 

It  lias  been.  j > 

1017.  A surveyor  would  probably  take  down  the  number  of  boxes  without 

troublmg  himself  to  know  whether  they  were  used  or  not  ?~He  would  cer- 
tainly take  them  down  as  they  were,  without  inquiring  whether  they  were  used 
or  not.  ^ 

101 8.  And  your  own  opinion,  that  there  were  20  or  thereabouts,  applies  only 
to  such  as  were  in  use  ?— Yes  ; I look  upon  a box  as  being  what  is  used. 

1019.  So  that  it  is  perfectly  possible  that  there  were  54,  though  not  54  in 
use  f — Certainly  ; because  in  walking  over  the  weir  there  is  a great  deal  of  old 
frame  work,  which  evidently  heretofore  has  been  used  as  boxes,  but  which  no 
longer  is  used  for  that  purpose. 

1020.  Have  there  been  any  substantial  alterations  made  in  the  weir  since 
June  1842,  I mean  in  this  respect? — No. 

1021.  What  alterations  have  been  made  ?— Reducing  the  number  of  boxes 
principally. 

1022.  In  use,  you  mean? — Yes. 

1023.  How  many  boxes  are  there  now  in  user — I understand  that  there  are 
a dozen  this  year. 

1024.  But,  with  that  exception,  there  has  been  no  alteration  made  in  the 
boxes  ( — No. 

1 025.  Did  not  the  Act  of  Parliament  of  last  year,  which  taxed  weirs  in  com- 
mon with  other  fixed  engines  for  taking  fish,  regulate  the  tax  by  the  number  of 
boxes  or  cribs  ? — It  did. 

1026.  So  that  in  your  opinion  the  reduction  of  the  number  of  boxes  in  use 
from  20  to  12  would  be  to  reduce  the  duty  payable  under  the  Act  of  Parlia- 
ment ? — Certainly. 

1027.  Ai-ethe  1 2 which  are  still  in  use  situate  on  the  Clare  side  or  on  the 
Limerick  side  ? — I have  not  seen  the  weir  since  the  number  has  been  reduced 
to  12. 

1028.  You  do  not  know  then  ? — No. 

1 02g.  But  of  course  it  will  appear  from  other  evidence  that  the  duty  is  paid 
only  on  12  boxes  ?— That  is  so.  ’ 

1030.  £.  2.  lOi.  for  each  hox  hy  the  Act  of  Parliament  ?— Yes. 


1031  Do  you  remember  whether  any  alteration  in  the  gap  itself,  or  in  the 
piers  of  It,  has  been  made  of  late  years  ?— Since  the  gap  was  made  a portion 
has  been  added  to  the  pier  inward,  which  has  had  the  effect  of  preventing  the 
water,  even  if  under  other  circumstances  it  could  freely  flow  into  it,  from  |oing 


1032.  How  many  feet  have  been  added  to  the  pier? -About  six  or  seven 
leet. 

1033.  Which  pier  is  that  ?— It  is  the  Limerick  pier. 

1 034.  I think  you  have  already  stated  that  no  boat  can  pass  through  the  gap  ? 
—I  should  say  that  no  keel  boat  could,  and  with  difficulty  in  summer  even  one 
ol  the  cots  of  the  country,  which  would  float  in  thi-ee  or  four  inches  water. 

1035.  Has  any  attempt  been  made  by  the  Commissioners,  whose  duty  it  is  to 

see  to  the  navigation  of  the  Shannon,  to  abate  that  weir,  or  cause  an  opening  to 
be  made  for  the  passage  of  boats?— Not  that  I have  heard  of;  had  they  made 
any  such  attempt  I should  say  that  it  would  have  been  effected  and  completed 
beiore  now.  ^ 

1036.  Will  you  look  at  the  gap  and  say  whether  the  alteration  of  which  you 
speak  appears  in  the  plan?— I see  a mark  that  is  red  here,  which  I should  say 
IS  intended  for  it. 

1037.  If  it  is  intended  for  it,  does  it  correctly  describe  the  alteration? — 
Certainly. 

1038.  Then  do  I rightly  understand  that  with  the  two  exceptions  which  you 
mention,  namely,  first  of  all  that  in  1842  there  were  not  54  cribs  in  actual  use,- 
and  that  since  last  year  the  numbei-  of  cribs  in  actual  use  is  still  further 
reduced,  that  plan  is  a correct  delineation  of  the  weir  as  it  is  at  present  r-^. 
Undoubtedly. 

1039*  Have  you  any  objection  then  to  adopt  it  as  part  of  your  evidence?— ^ 
o-40-  K 4 Not 
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Not  the  slightest ; in  fact  it  would  explain  my  views  of  the  weir  possibly  better 
f March  1849  ^ expressed  them  verbally. — [Vide  Appendix,  No.  6,  p.  129.] 

1 040-.  Mr.  Bourhe.']  What  effect  have  the  tides  on  the  depth  of  water  in  this 
weir? — The  low  tides  have  very  little  effect  indeed. 

1041.  Do  they  reach  it  at  all: — Yes  ; the  high  tides  go  a few  hundred  yards 
higher  up  the  river  than  the  weir. 

1042.  In  the  depths  of  water  to  which  you  have  alluded,  have  you  taken  it 
at  high  or  low  water,  or  a medium  tide  ? — I have  not  alluded  to  any  depths  of ' 
water. 

1043.  You  said  that  there  would  be  only  sufficient  water  at  sometimes  to 
float  a cot  ? — I said  in  the  summer. 

1044.  At  low  water  ? — At  low  water. 

1045.  Chairman.']  Do  the  island  above  and  the  shoal  below  the  gap  occasion, 
any  vortex  in  the  lower  portion  of  the  river  ?— There  is  a stream  there  when 
the  tide  is  out ; you  cannot  designate  it  by  so  powerful  a name  as  a vortex ; it 
makes  curves  in  the  water,  but  the  water  has  very  little  power  indeed  in  the 
gap  and  about  it,  from  the  fact  of  so  large  an  obstacle  occurring  between  the 
stream  and  the  gap  at  the  island. 

1046.  Who  is  Mr.  Worrall,  whose  name  you  read  at  the  head  of  that  plan  ? 
— He  is  the  son  of  a respectable  solicitor  in  Limerick ; he  is  a civil  engineer. 

1047.  This  gentleman  himself  is  a civil  engineer  ? — Yes. 

1048.  Do  you  know  him? — Yes,  by  sight;  he  has  been  employed  under  the 
Board  of  Works  in  past  years. 

1049.  Captain  Jones.]  Will  you  look  at  the  tail  wall  which  runs  from  the 
weir  on  the  Clare  side ; what  is  that  building  called  the  castle  ? — It  is  an  old 
castle  which  was  on  this  piece  of  ground,  in  the  river  originally. 

1050.  Does  the  tail  wall  join  the  castle  ? — Undoubtedly. 

1051 . The  castle  then  is  a continuation  of  the  wall  ? — Yes. 

3052.  What  is  the  entire  length  of  the  tail  wall  and  the  castle  together? — 

I see  here  the  tail  wall  is  66  feet ; possibly  it  is  more  critically  exact  than  my 
eye  could  lead  me.  I said  between  60  and  70  feet ; I should  say  that  the  castle 
and  a bank  of  stones  or  shingle  would  add  some  30  or  40  feet  more  to  the 
number. 

1053.  I do  not  refer  to  the  bank  at  all ; the  tail  wall  itself  appears  to  be- 
66  feet ; the  additional  length  of  the  castle  is  how  much  ? — I should  say 
about  30. 

1054.  Making  altogether,  the  continuous  tail  wall  and  the  castle,  96  feet  ? — 
Yes. 

^055-  Chairman^  Are  the  fishermen,  or  have  they  been,  in  the  habit  (the 
net  men  I think  they  are  called  on  the  Shannon)  of  fishing  from  the  sea  up  to 
this  weir  of  late  years  ? — They  have,  and  still  persist  in  doing  so. 

1056.  They  claim  a right? — They  claim  a right. 

1057.  What  is  the  right  which  they  claim  ; is  it  a civil  right  or  a common 
law  right  ? — A common  law  right. 

1058.  Is  their  right  disputed? — Undoubtedly. 

1 059-  Who  is  the  proprietor  of  this  weir  in  fee  ? — The  corporation  of  Limerick 
claim  it. 

1060.  Who  is  the  lessee  of  this  weir?— The  present  lessee  is  Mr.  Gabbett. 

1061.  Do  the  corporation  and  this  Mr.  Gabbett  deny  the  right  of  the  fisher- 
men to  fish  in  the  water  immediately  below  the  weir  ? — They  do. 

1062.  Do  they  then  claim  a fishery  besides  the  weir? — They  claim  a several 
fishery  from  the  Lax  Weir  to  the  island  of  Inniscattery,  the  Lax  Weir  in- 
clusive. 

1063.  What  distance  is  that  ? — Sixty  miles  it  comprises,  I should  think. 

1064.  Mr. -ScM/Zy.]  On  both  sides  of  the  river?— Both  sides  of  the  river p. 
soil,  water,  fish,  and  everything  else ; they  claim  it.  I do  not  say  that  they 
have  succeeded  in  establishing  it. 

J064*.  Chah'man.]  Have  they  taken  any  proceedings  at  law  to  enforce  this 
supposed  claim? — Yes,  on  several  occasions. 

1065.  Did  they  obtain  any  convictions  of  net  men  at  any  former  period?  — 
On  several  occasions. 

1066.  What  were  the  offences  for  which  they  prosecuted  ; were  they  mere 

trespasses 
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trespasses  upou  this  supposed  exclusive  right,  or  were  they  ofteuces  acaiust  =ii,  b n u » 
the  then  existing  Fishery  Laws  ?-They  prosecuted  on  both.  ® «• 

1007.  Before  the  magistrates  ? — Yes,  locally.  

1068.  The  prosecuted  in  the  city  of  Limerick?— In  the  city  of  Limerick  5 March  1849. 

1069.  At  that  time  the  magistrates  of  the  city  of  Limerick  were  I believe 

necessarily  members  of  the  corporation  ? — And  still  are.  ’ 

3 070.  1 mean  at  the  time  of  these  convictions  ? — Certainly. 

1071.  Was  there  any  appeal  from  those  convictions  ?— Yes. 

1072.  To  the  court  of  quarter  sessions  ? — ^Yes. 

1073.  For  the  city  of  Limerick  r — Yes. 

sessions  “ petty  sessions  to  the  magistrates  in  quarter 

1075.  Both  divisions  of  magistrates  consisting  of  corporators  ?— Yes  ee- 

nerally  speaking  ; the  majority  of  them  were  corporators.  ’ 

1076.  If  there  had  been  indictments  within  their  jurisdiction,  the  city  grand 

jury  would,  in  like  manner,  have  been  composed  of  corporators  ? — The  maioritv 
ot  them,  I should  say,  would ; at  least  persons  having  an  interest  in  corporate 
property.  ^ 

1077-  Therefore  at  the  time  of  which  you  are  speaking,  at  least  the  city  of 
Limenck  claimed  to  exercise  a right  to  the  prejudice  of  the  county  of  Limerick 
at  large ; not  only  to  the  prejudice  of  the  fishermen,  but  to  the  prejudice  of  the 
proprietors  also  ? — They  did. 

1078.  At  what  period  was  it  that  the  decision  of  these  disputed  claims  was 
mst  referred  to  a jury  of  gentlemen  from  the  county  at  larere? — In  1841 
1 think.  ® ’ 


• Before  that  time  did  not  the  corporation  itself  commence  proceedings 

m the  Court  of  Chancery  against  one  or  more  of  the  proprietors  of  land  on  the 
1 supposed  right  ? — The  tenant  of  the  corporation  in 

1840  Had  instituted  proceedings  against  the  owners  of  stake  or  Scotch  weirs 
hshmg  them  in  the  estuary  of  the  Shannon. 

1080.  Were  those  proceedings  criminal,  or  were  they  equitable;  were  they 

before  a court  of  criminal  law,  or  were  they  in  the  Court  of  Chancery They 
were  in  the  Rolls  Court.  J ^ / 

1081.  The  Court  of  Chancery  ? — Yes. 

1082.  Who  was  then  the  Master  of  the  Rolls  ?— Sir  Michael  O’Loughlin. 

defendant  in  that  suit  ? — Lord  Monteagle  and  others. 

1084.  The  plaintiff  being  Mr.  Gabbett  ?— Mr.  Gabbett,  the  lessee  of  the 
corporation. 

present  lessee?— No  ; his  father,  Mr.  Poole  Gabbett. 

1000.  i)id  the  Master  of  the  Rolls  give  effect  to  this  exclusive  nlaim  of  several 
fish^  set  up  by  the  lessee  of  the  corporation  against  the  proprietors  of  land  on 
the  bhan^n  ? — No ; he  did  not  recognise  it  in  any  degree. 

io°7*  Bid  he  express  any  doubt  as  to  the  common  law  rights  of  the  people 
of  tlie  county  of  Limerick  in  respect  to  the  Shannon  and  the  fishery  of  it  f— 
Ko ; he  expresses  himself  most  confidently  on  the  subject. 

1088.  Have  you  any  note  of  what  the  Master  of  the  Rolls  said  on  that 
occasion  f — I have. 

1089.  Did  he  make  any  allusion  to  Magna  Charta  ?— Yes. 

1090.  Will  you  state  what  it  was  ?— If  you  will  permit  me  I will  read  it. 

1091.  Will  you  read  the  passages  that  bear  upon  that?— I will  read  the 
context,  so  that  you  may  see  that  his  decision  or  his  words  are  not  weakened 
by  anything  that  goes  before  or  subsequently. 

1092.  His  own  context  ? — Yes. 

r,,v  1 What  book  is  that  which  you  are  going  to  read  from  ? — 

1 his  is  a report  of  trials  relative  to  these  fisheries. 

1094.  CAairman.]  Is  that  book  published  in  Limerick  ?— Yes. 

1095.  Is  the  Master  of  the  Rolls’  judgment  in  the  appendix  to  that  book? 


^ 1096.  Mr.  O'Flaker^.]  The  entire  of  it? — The  entire  of  it  that  is  relevant 
is  here  : I should  think  that  his  whole  judgment  is  much  more  than  what  is  here. 

1097.  C/iairman.]  Will  you  have  the  goodness  to  read  the  passage  ? — “ Now 
though  the  Crown  has  the  right  to  the  high  seas  and  to  navigable  rivers,  still 
it  is  a right  subject  to  the  rights  of  the  subjects  of  the  realm  to  pass  over  and 
fish  in  such  high  seas  and  navigable  rivers ; and  since  the  passing  of  Magna 
L Charta 
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Charta  it  would  not  be  open  to  the  Crown,  by  a modern  grant,  to  create  a right 
to  a sole  and  several  fishery  in  a navigable  river.” 

1098.  Have  you  finished  the  passage : — Yes. 

1099.  Will  you  go  on  reading  from  the  passage  where  where  you  have  left 
off  Now,  on  looking  into  the  case  made  by  the  plaintiff,  on  the  pleadings  as 
they  now  stand,  no  sole  or  several  fishery  is  given  by  the  charter  of  Elizabeth, 
nor  by  the  charter  of  James  the  First ; but  in  the  patent  grants  from  the 
Crown  in  the  reign  of  Charles  the  Second  to  Su*  George  Preston,  there  would 
appear  to  be  a right  to  a sole  and  several  fishery  fi’om  the  sea  to  St.  Thomas’s 
Island.  But  taking  up  these  charters  of  Charles  the  Second,  and  allowing  that 
the  words  are  sufficiently  comprehensive  to  include  a right  to  a sole  fisheiy  in 
the  river  to  the  exclusion  of  all  Her  Majesty  subjects,  yet  it  would  remain  to 
be  ascertained  whether  the  Crown  had  any  right  to  grant  such  a sole  fishery  to 
the  exclusion  of  the  public.  In  Warren  against  Matthews,  6 Mad.  TA,  it  is 
laid  down  that  every  subject  of  common  right  may  fish  with  lawful  nets  in  a 
navigable  river,  as  well  as  in  the  sea,  and  the  King’s  grant  cannot  bar  them 
thereof.  I am  aware  of  the  case  of  the  Duke  of  Devonshire  against  Hodnett, 
1 Huds.  and  Brooke,  223,  in  which  it  is  stated  by  one  of  the  judges  of  the 
Queen’s  Bench  that  there  might  be  a prescriptive  right  in  the  Crown  to  a 
several  fishery  in  a navigable  river,  which  might  be  passed  by  a recent  grant ; 
but  I .would  require  fur&er  evidence  than  exists  in  the  documents  before  me 
to  satisfy  me  that  such  is  the  law,  or  that  any  such  presumptive  right  has  ever 
existed  in  the  Crown,  to  a several  fishery  in  a public  navigable  river,  to  the 
exclusion  of  the  public  at  large.” 

1]  00.  I think  the  subsequent  portions  of  the  judgment  refer  to  the  limits  of 
the  title  claimed  by  the  lessee  himself  under  his  lease  ? — Yes. 

1101.  Which  therefore  do  not  touch  the  present  question? — No. 

1102.  In  the  following  year  I think  you  state  that  the  fishermen  for  the  fii’st 
time  brought  the  decision  of  this  question  under  the  notice  of  a jury  com- 
posed of  gentlemen  from  the  county  of  Limerick  ? — The  lessee  brought  it ; he 
was  the  plaintiff. 

1103.  That  is  the  action  of  Poole  Gabbett  against  Clanchy  ? — Clancliy  and 
Dwyer. 

1 1 04.  On  the  first  occasion  the  jury  did  not  agree  on  their  verdict  ? — They 
did  not. 

1105.  It  went  a second  time  to  trial  in  the  following  year,  1842? — Yes. 

1106.  The  same  case? — The  same  case. 

1 1 07.  On  the  same  pleadings  before  another  jury? — Yes,  who  did  agree. 

1108.  Who  did  agree  and  found  a verdict  for  the  plaintiff? — Ves. 

1109.  That  verdict  was  afterwards  confirmed,  was  it  not,  by  the  Queen’s 
Bench,  in  Dublin  ? — Yes. 

1110.  It  was  an  action  of  trespass  brought  by  the  late  Mr.  Gabbett  against 
the  defendants  for  taking  salmon  in  what  he  called  his  several  fishery  situate  in 
the  River  Shannon  ? — Yes. 

1111.  There  were  many  counts  in  the  declai’ation,  assigning  many  different 
boundaries  to  the  several  fishery  claimed  ? — There  were. 

1112.  The  object  being  of  course  to  obtain  a verdict  on  some  one  or  more  of 
them  ? — Yes,  as  regards  the  locus  in  quo. 

1113.  I believe  he  claimed  a several  fishery  in  the  River  Shannon  generally  ? 
— He  did. 

1114.  And  then  he  limited  his  claim  to  the  lower  portion  of  the  Shannon 
from  the  Island  of  St.  Thomas  to  the  mouth  ? — Yes,  only  60  miles. 

1115.  And  then  again  he  limited  it  to  the  island  of  Inniscattery  from  the 
Lax  Weir  ? — Yes. 

1116.  Then  he  limited  it  to  the  portion  of  the  river  immediately  below  the 
Lax  Weir,  what  he  called  the  fisher’s  stent? — Yes,  or  extent. 

1117.  Then  he  limited  it  to  about  three  miles  beyond  the  city  of  Limerick  ? 
— Yes,  or  altogether  it  would  be  between  five  and  six  miles. 

U18.  From  the  weir  ? — Yes. 

u 1 g.  But  three  miles  below  the  city  of  Limerick  ? — Yes. 

1120.  It  does  not  appear,  however,  that  he  made  any  complaint  of  a trespass 
committed  on  the  Lax  Wefr  itself  ? — No. 

1121.  The  whole  question,  therefore,  which  was  raised  by  the  plaintiff,  was 
as  to  the  extent  of  a fishery  beginning  with  the  Lax  Weir  ? — Yes. 

1122.  In 
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1122.  In  a subsequent  portion  of  Ms  pleadings  I believe  he  claimed  to  have 
this  fishery  under  letters  patent  of  Oueen  Elizabeth,  who,  he  said,  was  seised  in 
fee  in  right  of  her  Crown  ? — His  title  under  Elizabeth  was  a grant. 

1123.  He  claimed  it  ? — Yes. 

1 124.  The  defendants,  in  answer  to  these  claims,  not  confining  themselves 
to  a denial  of  the  existence  of  any  several  fishery  whatever  in  that  river,  denied 
that  the  several  fishery  comprised  in  the  letters  patent  of  Queen  Elizabeth, 
extended  so  far  as  the  plaintiff  had  said  ? — ^Yes. 

1125.  In  the  course  of  both  trials  their  counsel,  Mr.  Henn,  expressly  told 
the  jury  that  he  did  not  dispute  the  plaintiff’s  claim  to  the  Lax  Weir,  and  the 
fishery  belonging  to  the  Lax  Weir  ? — No ; singularly  he  admitted  the  several 
fisheiy  at  the  Lax  Weir,  but  denied  it  in  another  place. 

1126.  Then  the  question  which  was  before  the  jury  on  both  occasions  was, 
assuming  the  gi’ant  of  the  Lax  Weir  to  be  good,  which  wa^  assumed  on  both 
sides,  did  it  extend  so  far  as  two,  three,  five,  fifty,  or  sixty  miles  below  the  Lax 
Weir ; it  was  a question  of  boundaries,  was  it  not  ? — It  was  a question  of 
boundaries. 

1 127.  Do  you  remember  Mr.  Henn  telling  the  jury  that  the  issue  which 
they  would  have  to  try  was,  whether  Queen  Elizabeth  was  seised  in  fee  of  the 
several  fishery  in  this  place  at  the  time  of  her  grant,  and  that  they  would  all 
bear  in  mind  that  the  right  to  the  Lax  Weir  itself  was  not  at  all  the  point  in 
dispute ; but  that  the  right  of  an  exclusive  fijshery  down  to  Castle  Donnell  was 
now  the  subject  at  issue”  ? — Yes ; that  was  what  he  declared. 

112S.  Then  he  repeated  that  throughout  his  speech? — In  both  trials  his 
pleadings  were  nearly  the  same  j he  adhered  nearly  to  a similar  course. 

1129.  On  the  next  occasion  he  told  them,  did  he  not,  “Let  me  intreat  of  you 
to  keep  in  mind  that  we  are  not  at  all  disputing  the  right  of  the  Crown  to  the 
Lax  Weir  ; we  do  not  deny  that,  nor  have  we  committed  any  trespass  on  that, 
but  I greatly  deceive  myself  if  I shall  not  satisfy  you  that  up  to  the  time  of 
Queen  Elizabeth  no  document  that  has  been  given  in  evidence  has  the  slightest 
reference  to  anything  except  that  Lax  Weir”  ? — That  was  the  substance  of  his 
declaration. 

1 130.  Then  the  whole  question,  as  I understand,  which  was  before  the  jury 
on  both  occasions  was,  whether  in  that  term,  “ fishers’  stent,”  by  some  inter- 
preted “ fishers’  extent,”  and  by  others  to  mean  “ fishers’  tent,”  extended 
below  the  Lax  Weir,  or  whether  it  was  one  and  the  same  thing  with  the  Lax 
Weir?— I do  not  comprehend  that  that  was  the  question  before  them;  that 
question  was  not  before  them,  I should  say.  The  question,  I think,  which  was 
before  them  was,  not  as  to  whether  the  Lax  Weir  was  connected  with  the  mat- 
ter at  all. 

1131.1  do  not  think  you  understand  my  question ; the  question  was 
whether  a grant  of  the  Lax  Weir  and  the  fishery  thereof  included  what  they 
called  “ the  fishers’  stent,”  and  which,  according  to  their  witnesses,  extended 
so  many  miles  down  the  river  ? — They  put  the  Lax  Weir  out  of  the  question 
altogether ; that  was  admitted. 

1132.  The  question  is  this:  the  Lax  Weir  being  put  out  of  the  question 
altogether,  it  being  admitted  on  both  sides  that  the  grant  was  good  for  the  Lax 
Weir,  was  not  the  issue  this  : did  the  gi-ant  of  the  fishery  of  the  Lax  Weir 
extend  to  what  they  called  “ the  fishers’  stent”  ? — That  was  it  critically. 

1133.  Going  back  to  the  first  trial,  did  anything  occur  at  the  trial  which 
showed  that  the  jury  felt  that  the  county  at  large,  and  particularly  the  landed 
proprietors  down  the  river,  were  greatly  interested  in  the  decision  of  that 
question  against  both  parties  ? — Yes. 

1 134.  Will  you  explain  in  what  way? — The  termination  of  the  trial  was  a 
most  extraordinary  one. 

1 135.  The  first  trial?— Yes,  the  trial  of  1841,  to  which  I am  now  alluding. 
When  the  issues  were  sent  to  the  juiy,  and  after  the  customary  time  had 
elapsed,  the  foreman  was  asked  whether  they  had  agi'eed ; the  answer,  in 
substance  was,  no,  that  they  had  not  agreed,  and  were  not  likely  to  do  so  ; but 
that  if  they  were  permitted  to  name  a boundary,  no  mention  of  which  had  been 
previously  made,  either  in  any  of  the  pleadings  of  the  plaintiff,  or  in  tlie 
defence  of  the  defendants,  they  would  then  find  for  the  plaintiff. 

1 136.  What  boundary  was  that  ? — I tMnk  the  first  boundary  that  they  named 
was  Ball’s  Bridge  ; the  second  boundary  that  they  named,  which  was  extending 
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the  right  of  several  fishery  which  they  were  going  to  award  to  the  plaintiff,  was 
from  Barrington’s  Q,uay  to  the  Lax  Weir. 

1137.  Will  you  tell  us  where  Ball’s  Bridge  and  Barrington’s  Quay  are? — 
They  are  opposite  two  parts  of  the  city  of  Limerick. 

1138.  So  that  supposing  that  offer  had  been  accepted,  would  the  practical 
result  have  been  this,  that  whilst  the  corporation  would  have  been  indulged  in 
the  enjoyment  of  an  exclusive  fishery  from  those  points  upwards  to  the  weir, 
the  gentlemen  of  the  county  of  Limerick  would  have  been  freed  from  all  claim 
on  the  part  of  the  corporation  in  respect  of  the  right  of  fishing  below  Barring- 
ton’s Quay  and  Ball’s  Bridge  ? — Undoubtedly  that  was  the  effect  of  it,  and  it 
was  that  impression,  I should  say,  that  dictated  their  proposal. 

1 139.  Might  it  not  also  have  been  the  same  impression,  as  to  the  title  of  his 
client’s  being  adverse  to  the  pretensions  of  the  proprietors  down  the  river,  which 
induced  Mr.  Henn  to  waive  what  otherwise  appears  to  have  been  a most  mate- 
rial point  in  his  case,  all  investigation  into  the  title  by  which  the  corporation  of 
Limerick  claimed  to  hold  the  Lax  Weir  itself? — It  possibly  dictated  it. 

1140.  What  was  done;  did  the  court  interfere  upon  this  proposal  being 
made? — The  Judge  said  that  their  proposition  was  a monstrous  one,  and  that 
he  could  not  accept  such  a gratuitous  volunteer  of  arbitration  on  the  part  of  the 
jury. 

1141.  Did  the  jury,  nevertheless,  persist? — The  jury  persisted,  and  were 
locked  up  all  night. 

1142.  Did  they  return  several  times  into  court  with  the  same  proposal  ? — 
Yes,  with  the  two  proposals  rather. 

1143.  Did  the  court  censure  them  for  their  conduct? — Certainly,  and 
appeared  greatly  annoyed, 

1 144.  Were  they  agreed  next  morning  ? — No. 

1 145.  Did  the  court  then  dischai’ge  them? — The  court  discharged  them  the 
next  day 

1146.  In  what  manner  did  the  court  discharge  them? — Censuring  them. 
The  plaintiff  of  course  would  have  been  satisfied  to  accept  their  verdict,  or 
their  award  rather. 

1147.  Did  the  plaintiff’s  counsel  express  his  readiness  to  do  so  ? — Yes. 

1148.  Did  the  defendant’s  counsel  express  his  readiness  to  accept  it? — No. 

1149.  Did  he  make  any  remarks  on  their  oaths  ? — Yes,  he  did. 

1 150.  Severe  remarks  ? — Very  severe  remarks  ; such  as  only  a counsel  could 
possibly  make. 

1151.  Did  the  court  seem  to  concur  ? — Yes,  the  court  permitted  it. 

1152.  The  following  year,  I think  you  say,  another  jury  found  a verdict  for 
the  plaintiff  ? — Yes. 

1153.  ®ut  many  of  those  who  were  upon  the  first  jury  were  not  upon  the 
second  ? — No.  I do  not  remember  the  names,  but  I am  sure  that  there  was  a 
very  essential  difference  in  the  formation  of  the  second  jury  from  the  first. 

1 154.  Of  course  nobody  knows  in  what  way  the  jury  were  divided  ? — No. 

1 1 55.  But  they  were  divided,  and  could  not  agree  ? — Yes. 

1 156.  On  the  second  occasion  they  did  agree  ? — Yes. 

1 1 57.  Some  of  those  who  were  on  the  first  jury  being  off  the  second  ? — Yes. 

1158.  And  some  of  those  who  were  on  the  first  jury  being  on  the  second  ? 
—Yes. 

1159.  Mv.  Bourke^  Were  they  both  special  juries  ? — Yes,  the  first  was ; as 
well  as  I recollect,  the  first  was  a special  jury.  I do  not  remember  about  the 
second  ; indeed  I can  almost  speak  confidently.  I remember  something  about 
the  first  being  a special  jury ; and  the  second,  I dare  say,  was  too.  I think 
they  were  both  special  juries. 

1160.  Chairman^  On  the  occasion  of  the  second  trial  did  not  Mr.  Henn 
apply  to  have  the  trial  postponed  for  the  purpose  of  having  it  tried  at  Cork  in 
preference  to  Limerick  ? — Yes ; I think  he  wanted  to  change  the  venue. 

1161.  To  Cork  from  Limerick? — I do  not  know  what  place  he  wanted  to 
change  it  to. 

1162.  But  out  of  the  county? — Out  of  the  county,  on  the  same  circuit  pro- 
bably. 

1163.  But  in  consequence  of  the  great  aiTear  of  business  at  Tralee  and  at 
Cork,  Mr.  Baron  Lefroy  felt  himself  compelled  to  refuse  to  make  it  a remanet? 
—Yes. 

1164.  After 
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1164.  After  the  verdict  had  been  obtained  by  Mr.  Gabbett,  or  at  all  events  Sir  R.  De  Burgkoy 
after  the  first  trial,  were  there  not  a great  number  of  weirs  set  up  in  the  por-  Bart. 

tion  of  the  River  Shannon  which  is  below  Limerick  by  the  owners  of  lauds  on  . — 

both  sides  r — Yes,  there  were  some.  5 March  7^<j. 

1 165.  Who  had  never  set  up  any  weirs  before  the  suit  had  been  instituted 
in  the  Court  of  Chancery  by  Mr.  Gabbett  against  Lord  Monteagle,  or  before  he 
had  brought  the  action  against  Clanchy  and  Dwyer;  those  gentlemen  had 
never  set  up  any  such  weirs  before  ? — They  had  not ; I only  remember  that 
there  is  one  stake  weir ; but,  however,  the  principle  is  the  same. 

1 166.  Within  this  portion  of  the  river,  which  is  not  covered  by  the  several, 
fishery  to  which  the  corporation  now  limits  its  claim,  namely,  what  they  call 
the  “ fishers’  stent,”  there  are  now  set  up  some  weirs  which  never  existed 
before  the  period  at  which  the  corporation  so  limited  its  pretensions  r — I did 
-not  understand  by  the  trial  that  the  fishers’  stent,”  extended  from  the  Lax 
Weir  down  to  Castle  Donnel. 

1167.  My  question  is  as  to  the  weirs  which  have  been  set  up  since  the 
period  in  question ; weirs  had  not  been  set  up  before  on  those  spots  r — No. 

n68.  Then  the  proprietors  of  land  on  both  sides  of  the  Shannon  have, 
according  to  you,  now  that  the  law  is  more  clearly  ascertained  than  it  was 
before  the  case  came  before  Sir  Michael  O’Loughlins  and  Mr.  Baron  Lefroy, 

Mr.  Justice  Ball  proceeded  to  put  in  force  what  they  conceive  to  be  their 
exclusive  rights  ? — Certainly. 

1169.  The  corporation  being  proved  to  have  no  exclusive  rights,  in  that  por- 
tion of  the  river  at  least,  they  have  set  up  against  the  public  a pretension  of 
exclusive  rights  of  their  own  ? — They  have,  certainly. 

1170.  What  is  the  nature  of  the  weirs  which  they  have  so  set  up? — The 
stake  and  Scotch  weir  is  the  general  one. 

1171.  Were  there  any  stake  or  Scotch  weirs  at  all  below  Limerick  at  any 
previous  period,  and  if  so,  were  any  measures  taken  to  abate  them  ? — Prior  to  the 
trials  there  were  weirs  on  the  Lower  Shannon.  In  1840,  as  I see  on  referring 
to  Sir  Michael  O’Loughlin’s  decision,  there  had  been  weirs  which  the  plaintiff 
in  those  actions  had  proceeded  against ; or  the  owners  of  those  weirs  rather,  the 
plaintiff  had  proceeded  against ; weirs  have  been  in  the  estuary  of  the  Shannon 
since  the  commencement  of  the  present  century. 

1172.  What  has  been  the  inci-ease  of  weirs  in  the  Lower  Shannon  since  the 
period  of  1840  r — I should  think  that  they  are  doubled ; probably  more,  but  the 
number  is  considerably  greater.  Last  year,  as  closely  as  I was  able  to  ascertain, 
there  were  between  200  and  300  stake  weirs  upon  the  Lower  Shannon. 

1173.  Mr.  Scully.']  To  what  distance  in  the  river  do  those  weirs  extend? — It 
depends  on  the  depth  of  water.  For  example,  if  the  soil  of  the  river  or 
estuary  runs  out  gently  sloping,  the  weir  of  course  is  very  extensive  indeed, 
and  generally  runs  out  beyond  low-water  mark.  If  the  bank,  on  the  contrary, 
is  precipitous  and  steep  the  weir  is  much  shorter. 

1174.  Mr.  O'Flaherty.]  That  is  the  stake  weir  ? — ^Yes. 

1175.  Captain  Arckdall.]  Has  there  been  a great  diminution  in  the  number 
of  fish  taken  at  Limerick  in  consequence  of  those  additional  weirs  below  ? — A 
verj‘  great  diminution  indeed. 

1176.  Chainnan.]  Do  the  weirs  of  which  you  spealc  extend  into  deep  water? 

— They  do. 

1177.  Of  course,  the  river  being  deep  and  broad,  there  are  no  weirs  carried 
right  across  the  river  in  the  Liower  Shannon? — No;  it  would  be  impossible 
to  do  so. 

1178.  The  weirs  which  exist  in  the  Lower  Shannon  are  Scotch  weirs? — 

Scotch  weirs. 

1179.  "Which  occupy  the  shallow  water,  and  which  force  the  fish  that  are 
not  captured  in  that  water  into  the  deep  water  in  the  centre  of  the  river  .• — 

Yes. 

1180.  I think  you  mentioned  that  in  the  fresh-water  portion  of  the  river, 
salmon  prefer  deep  and  rapid  water  to  shallow  and  still  water  ? — They  do. 

1181.  Is  there  no  qualification  which  you  wish  to  add  to  that  position?  It 
may  appear  an  anomaly  that  in  fresh  water  they  should  prefer  going  into  a 
rapid  stream,  the  water  also  being  deep,  and  that  in  salt  water  they  should 
prefer  going  as  close  to  the  shore  as  they  conveniently  can,  and  in  much  shal- 
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lower  water ; but  the  reason  is,  that  in  the  centre  of  the  river  they  meet  with 
a great  number  of  natural  enemies ; they  are  destroyed  in  quantities. 

1182.  What  are  those  enemies? — Porpoises  and  seals  destroy  them  in  great 
numbers  ; and  there  is  one  reach  in  the  Shannon  particularly,  Tarbert  Reach, 
that  I never  have  passed  by  without  seeing  porpoises  in  great  quantities  there. 
Now  that  spot  is  a very  important  feature  in  the  estuary  of  the  Lower  Shannon. 
From  its  appearance  on  the  map  a person  could  very  easily  understand  how  it 
exercises  such  a great  influence  upon  the  fish.  I must  premise  that  the 
Shannon  at  its  mouth  runs,  I think,  in  a north-easterly  direction.  Now,  all 
the  fish  that  run  up  the  southern  shore  of  the  Shannon,  when  they  come  to 
this  reach  their  heads  are  facing,  not  up  the  river,  but  into  a bay  which  is 
directly  opposite  to  it.  A bay,  perhaps,  would  not  be  the  geographical  defini- 
tion of  it ; it  is  more  a gulf. 

1 1 83.  Mr.  O’. Flaherty.]  What  is  the  name  of  it  ? — Clonderlaw  Bay.  Now 
the  Tarbert  Lighthouse  is  quite  adjacent  to  the  Race  of  Tarbert,  a place  where 
seals  and  porpoises  always  are ; and  when  the  fish  run  up  the  southern  coast, 
instead  of  following  the  true  course  of  the  river,  they  generally,  especially  in 
south-westerly  winds,  shoot  across  the  Race  of  Tarbert,  and  go  in  shoals  into 
Clonderlaw  Bay. 

] 1 84.  That  is  on  the  Clare  side  ? — On  the  Clare  side  of  the  river  ; the  mouth 
of  Clonderlaw  Bay  faces  south-west,  and  the  river  runs  north-east,  conse- 
quently the  river  and  the  bay  are  directly  opposite  to  each  other;  and  I think 
that  in  consequence  of  the  salmon  crossing  at  this  particular  point,  it  is  the 
cause  why  the  poi*poises  are  invaonably  there ; I never  have  seen  it  without 
them. 

1185.  Chairman.]  The  owners  of  these  recent  erections  claim,  I understand, 
a several  fishery,  each  in  respect  of  his  own  lands  abutting  on  the  water  ?— 
They  do,  and  exercise  all  the  rights. 

1 1 86.  Do  they  interfere  with  the  net  men  who  fish  there  ? — Net  fishing  is 
not  generally  practised  upon  the  Lower  Shannon,  but  where  it  is  they  do. 

1 j 87.  They  interfere  with  fishermen  who  come  to  take  salmon  near  their 
w'eirs  ? — Undoubtedly. 

1188.  Do  they  prosecute  them,  or  what  measures  do  they  take  to  enforce 
their  supposed  rights  ?— I never  have  heard  of  prosecutions  : they  might  have 
prosecuted  at  their  own  petty  sessions,  whieh  1 should  not  hear  of. 

1 1 89.  If  they  did,  those  prosecutions  would  come  before  magistrates  similarly 
interested  ? — Yes,  the  generality  of  them  are  owners  of  stake  weirs  themselves. 

1 1 90.  Except  to  the  quarter  sessions  there  is  no  appeal  r — No. 

1191.  And  the  people  who  fish  in  those  waters  are  generally  poor  men? 

Generally  poor  men  ; in  fact  invariably  the  class  who  use  the  long  nets,  and 
fish  under  the  common-law  right,  are  poor  men. 

1 192.  Supposing  these  fishermen  attempted  to  take  any  other  sort  of  fish, 
white  fish  as  some  people  call  them,  grey  fish  as  others  call  them,  near  these 
weirs,  there  would  be  no  means  of  distinguishing  whether  they  came  for  salmon 
or  for  these  fish,  and  they  would  be  interfered  with  in  precisely  the  same  man- 
ner by  these  owners  ? — Unless  they  fished  with  a herring  net  I think  they 
would  be  interfered  with. 

1193.  Would  not  a herring  net  take  salmon  ? — Yes,  it  would. 

1194.  Then  supposing  these  weirs  to  be  legal,  and  not  illegal,  and  supposing 
that  the  possession  of  one  of  these  weirs  entitle  a weir  owner  to  prevent  the 
public  from  fishing  within  a certain  distance  of  his  weir,  how  could  he  preserve 
his  salmon  without  preventing  the  taking  of  other  fish  in  nets  sizeable  for  the  cap- 
ture of  salmon  r — Possibly  he  might  allege  that  the  men  who  came  hening  fishing 
or  fishing  for  whitebait  were  fishing  for  salmon ; however,  I think  that  when 

go  fishing  for  herrings  it  generally  is  not  near  places  where  there  is  much 
salmon  fishing.  I have  seen  the  herring  nets  and  the  sprat  nets  set  opposite 
Kilrush,  but  there  there  are  not  many  stake  weirs. 

1195.  But  do  you  not  know  that  herring  fishers  have  been  disturbed  on  the 
pretext  of  their  being  engaged  in  taking  salmon  ?— I understand  it. 

1 1 96.  Therefore  one  efleet  of  these  weirs,  a collateral  effect  certainly,  will  be 
the  deterioration  of  the  herring  fishery  and  the  other  fishery,  as  well  as  of  the 
salmon  fishery  in  those  waters .' — It  would  not  deteriorate  the  fishery,  but  it 
would  prevent  the  fish  being  taken. 

1197.  It  is  the  same  thing;  I did  not  ask  if  it  would  deteriorate  the  fish, 

but 
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but  the  fishery,  the  value  of  the  fishery  to  those  having  the  right  to  it  ? — Cer-  sir  R.  De  Burgho, 
tainly. 

j 198.  Have  you  any  notion  what  proportion  the  fish  destroyed  in  mid-channel  * — 

by  their  natural  enemies  through  the  causes  of  which  you  speak,  bear  to  the  5 March  1849. 
fish  taken  in  the  same  spot  by  the  stake  weir  owners  ?— One  would  be  only  pro- 
blematical, the  other  I should  have  a much  better  opportunity  of  speaking 
about ; for  example,  the  quantity  of  fish  that  are  taken  in  stake  nets  1 could 
have  some  idea  about,  but  it  would  be  quite  impossible  for  me  to  say  what 
quantities  are  destroyed. 

1199.  I ask  you  what  proportion  ? — I should  fancy  that  possibly  there  are  a 
greater  number  destroyed  in  tideway  by  their  natural  enemies  than  by  artificial 


ones. 

1200.  However,  from  both  those  causes  the  destruction  of  those  fish  who 
would  pass  up  the  river,  but  for  both,  must  he  very  large  ? — Immense. 

1 201.  As  a matter  of  fact,  has  the  supply  of  fish  in  the  upper  waters  of  the 
Shannon  decreased  of  late  years  or  not  ? — It  has  greatly  in  all  portions  of  the 
Shannon,  upper  and  lower. 

1202.  Has  it  gradually  decreased,  or  has  it  varied  at  different  periods  It 
has  been  a gradual  decrease. 

1 203.  A steady  decrease  ? — A steady  decrease,  since  the  commencement  of 
the  present  century. 

1204.  When  did  stake  weirs  first  come  into  the  Shannon  At  the  com- 
mencement of  the  present  century. 

1205.  Who  introduced  them  ? — A Scotchman  of  the  name  nf  Halliday. 

1206.  Was  he  prosecuted  for  his  stake  weirs  on  the  Shannon  or  not  r — He 
was,  and  subsequently  left  the  district. 

1207.  So  that  down  to  1841,  or  thereabouts,  the  case  stood  thus  : the  cor- 
poration of  Limerick  had  in  a great  measure  prevented  private  individuals 
from  establishing  monopolies  on  the  Lower  Shannon,  but  claimed  one  of  their 
own,  and  from  that  period,  having  abandoned  their  claim  to  the  monopoly  of 
the  Lower  Shannon  at  least,  individuals  have  set  up  monopolies  in  which  they 
claim  an  exclusive  interest,  and  by  means  of  stake  weirs  or  Scotch  weirs  ? — 
Yes  ; from  about  1800  up  to  1840  certainly  there  were  not  nearly  so  many 
weirs,  although  from  the  great  extent  of  the  river,  and  the  number  of  persons 
endeavouring  to  erect  those  obstructions,  the  corporation  possibly  might  not 
have  been  enabled  to  put  them  all  down  completely  ; however  they  endeavoured 
repeatedly  to  do  so,  but  after  that  trial  and  the  passing  of  the  Act  of  1842, 
they  certainly  increased  in  a greater  ratio  in  the  same  given  time  than  they 
ever  had  done  before. 

1 208.  Do  you  consider  that,  questions  of  title  being  put  quite  apart,  the 
several  fisheries  at  present  claimed  and  exercised  by  the  proprietors  of  the 
Lower  Shannon  are  more  or  less  vexatious  than  the  old  claim  of  the  Limerick 
corporation  abandoned  in  1841  ? — I think  they  are  more  vexatious;  they  cer- 
tainly have  the  effect  of  being  much  more  subversive  of  public  right. 

1209.  Do  you  find  that  the  modern  Acts  of  Parliament,  that  is,  the  Acts 
passed  since  1842,  tend  to  assist  or  to  obstruct  the  public  in  the  enforcement 
of  what  rights  they  may  have  against  the  claimants  of  these  several  rights  ?— 
It  certainly  had  the  effect  of  almost  entirely  annihilating  public  right. 

1210.  I am  not  asking  you  as  to  the  effect  upon  right,  but  as  to  the  obstnic- 
tion : the  question  is,  do  you  find  that  the  Acts  of  Parliament  passed  since 
1842  assist  or  facilitate  the  vindication  of  public  rights  against  the  claimants 
of  exclusive  rights? — It  does  not  assist  it  at  all;  on  the  contrary,  it  makes  it 
much  more  difficult  to  vindicate  public  rights. 

1211.  Following  the  question  which  I asked  you  just  now  as  to  the  destruc- 
tion of  salmon  in  the  waters  of  that  river,  1 wish  to  ask  you  whether  the 
decrease  of  fish  is  not  greater  in  the  Upper  Shannon  than  in  the  Lower 


Shannon  ?— It  is.  _ i t 

J212.  Will  you  state  the  peculiar  causes  of  that  difference  5 why  it  is  mat 
the  decrease  of  fish  above  the  Lax  Weir  has  been  greater  th^  below  it  { 1 e 

decrease  of  fish  above  the  Lax  Weir  would  naturally  be  much  more  percep^  e 
in  consequence  of  the  fish  having  to  surmount  all  those  barriers  before  they 
reacli  the  fresh  water,  and  the  Lax  Weir  itself  is  of  course  such  m ohstruction 
that  even  were  there  a very  great  number  of  fish  below,  still  only  a few  woiild 
naturally  be  supposed  to  reach  the  fresh  water  out  of  a large  body,  so  tha 
difference  is  very  perceptible  on  that  account.  After 
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1213.  After  passing  the  stake  weirs  they  have  to  pass  the  Lax  Weir? — Yes. 

1214.  That  is  one  great  cause? — Yes. 

1215.  The  fish  ascend  the  river,  however,  not  only  for  the  purpose  of  getting 
rid  of  the  sea-tick,  which  they  do  in  the  open  season,  but  also  to  spawn  ? 
— Yes. 

1216.  Will  you  direct  your  attention  to  that  circumstance  in  answering  my 
next  question,  which  is,  has  poaching  in  the  upper  portions  of  the  Shannon 
any  perceptible  effect  in  diminishing  the  number  of  fish,  and  if  so,  to  what 
causes  do  you  attribute  the  prevalence  of  poaching  ? — Poaching  on  the  Upper 
Shannon  is  very  extensively  practised  indeed  ; its  effect,  of  course,  can  be  very 
readily  imagined. 

1217.  Why  ? — The  destructiveness  of  it. 

1218  In  what  manner  is  it  conducted? — It  is  generally  conducted  in  the 
close  season  with  lights  and  spears,  by  taking  the  fish  off  the  beds  to  which 
they  have  resorted  to  deposit  the  ova;  a person  or  a party,  a set  of  individuals, 
whoever  they  may  be,  go  out  at  night  with  nets,  lights,  spears,  and  gaffs,  and 
take  the  fish.  The  light  throws  a very  strong  glare  on  the  bottom  of  the  river, 
and  they  can  take  the  fish  off  with  the  greatest  facility  by  spearing  them. 

1219.  Is  there  much  destruction  of  fry  and  young  salmon  in  a state  unfit 
for  food  by  poachers  ?— There  is  a great  quantity  of  young  fry  destroyed. 

1220.  By  poachers  ? — Yes. 

1221.  In  a state  unfit  for  food? — Yes. 

1222.  Are  there  many  spent  fish  destroyed  also  by  poachers,  after  spawning  ? 

— A great  number  after  spawning.  ^ 

1223.  These  three  causes,  the  destruction  of  fish  spawning,  the  destruction 
of  fish  spent,  and  the  destruction  of  young  fish,  all  by  poachers,  greatly  con- 
tribute to  produce  that  difference  which  you  observe  between  the  decrease  of 
the  supply  of  fish  in  the  upper  and  in  the  lower  waters  of  the  Shannon  ? — 
Certainly. 

1 224.  To  what  causes  do  you  attribute  the  prevalence  of  this  habit  of  poach- 

ing?—Before  the  commencement  of  the  present  century  I understand  that 
there  were  numerous  associations  with  a protective  view,  at  different  places  on 
the  Shannon.  Since  the  introduction  of  stake  weirs  those  appear  gradually  to 
have  died  away  ; I do  not  know  one  now  upon  it.  The  reason  that  there  were 
associations  before  the  introduction  of  stake  weirs,  although  the  Lax  Weir  was 
in  being,  was  that  there  appears  to  have  been  a good  understanding  between 
the  then  proprietors  of  the  Lax  Weir  and  the  persons  resident,  the  public  at 
large,  on  the  upper  waters  of  the  Shannon.  The  owner  of  the  Lax  Weir  at  dif- 
ferent times  appears  to  have  understood  that  his  interest  was  connected  vitally 
with  that  of  the  public  at  large  upon  the  upper  waters  of  the  Shannon ; and 
although  at  that  period  there  was  no  gap  in  the  Lax  Weir,  it  is  a matter  of  noto- 
riety that  there  were  much  more  salmon  there  then  than  there  are  at  the  pre- 
sent moment.  ^ 


1225.  Captain  Jones.']  Notwithstanding  there  was  no  gap  in  the  Lax  Weir, 
yet  more  salmon  got  into  the  upper  waters  ?— Yes  ; I say  that  the  owner  of  the 
Lax  Weir  understanding  that  his  interest  was  involved  in  it,  permitted  a greater 
number  of  fish  to  go  up  to  the  upper  waters  of  the  Shannon  then  than  do  now. 

1226.  Chairman.]  By  raising  the  hatches? — Yes,  at  times. 

1227.  Though  there  was  no  gap? — Though  there  was  no  gap  ; he  knowing 
that  they  were  protected  in  the  close  season,  permitted  them  to  go  up  for  the 
purpose  of  spawning;  however  since  the  introduction  of  stake  weirs  in  the 
estuary  of  the  Shannon,  the  competition  in  the  salmon  market  which  they 
caused  made  him  naturally  anxious  to  be  much  more  rigid  in  matters  relative 
to  which  he  was  to  a certain  extent  generous  before.  Now  I cannot  understand 
that  he  has  any  view  but  to  evade,  as  far  as  he  possibly  can,  even  the  gap  or  the 
good  that  the  gap  would  do  ; so  far  from  his  doing  as  he  did  before  the  intro- 
duction of  stake  weirs,  he  has  mal-administered  the  gap  to  the  greatest  extent 
that  he  possibly  can. 

1*228.  You  yourself  being  an  inland  proprietor  and  an  angler,  will  you  have 
the  goodness  to  state  the  proportion  in  which  you  have  observed  the  supply  of 
fish  to  have  decreased  ; for  instance,  where  you  take  one  fish  now,  how  many 
would  you  have  taken  formerly  at  your  part  of  the  river  ?— I certainly  think 
tha.t,  even  to  my  own  knowledge,  10  years  ago  I should  have  taken  with 
facility  five  times  the  number  that  I could  now ; and  I understand  that  20 

years 
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years  ago,  or  25  years  ago,  you  would  have  taken  nine  or  ten  times  the  num-  Si,  R.  De 
ber  on  the  same  place.  Bait. 

1229.  Then  you  think  that  it  is  no  remote,  but  the  direct  consequence  of  

the  obstnictions  below  the  upper  portions  of  the  river,  that  the  gentry  and  ® 
peasantry  inhabiting  the  banks  of  those  upper  portions  will  not  exert  them- 
selves as  they  did  formerly  to  check  poaching,  and  to  protect  the  fish  ?— 

I think  they  bear  the  correlative  positions  of  cause  and  effect. 

1230.  The  expense  and  trouble,  and  also  I suppose  the  odium  of  keeping  up 
a voluntary  police,  must  be  no  slight  consideration  to  the  inhabitants  of  the 
upper  districts  ?— Certainly  not. 

1231.  Of  course  to  some  extent  this  evil  habit  of  poaching  will  be  now 
checked  since  the  passing  of  the  Act  of  last  Session,  which  provides  keepers 
and  police  ? — 1 hope  it  will,  entirely. 

1232.  But  still  there  would  be  £dl  the  difference  between  a police  established 
by  Government  and  a police  maintained  by  the  people  themselves?— Undoubt- 
edly  you  would  expect  that  one  would  be  much  more  efficient  than  the  other, 

1233.  Ca-pt&m  ArcJidaU.']  Then  you  attribute  this  poaching  very  much  to 
the  inefficiency  of  the  water-bailiffs  hitherto  ? — Water-bailiffs  of  late  years  have 
been  appointed  in  very  rare  cases  indeed.  Does  the  question  allude  to  the 
Bill  of  last  Session  ? 

1 234.  Before  the  Bill  of  last  Session  there  were  watei*-bailife  then,  were  there 
not  ? — Yes. 

1 23.5.  And  you  attribute  the  poaching  that  went  on  then  very  much  to  the 
inefficiency  of  those  water-bailiffs  ? — No  ; I did  not  say  that  it  was  inefficient 
before  ; I certainly  think  that  it  was  as  likely  to  be  efficient  as  the  present. 

1236.  When  pai-ties  were  brought  before  the  bench  of  magistrates  for 
poaching,  did  you  find  a readiness  on  the  part  of  the  magistrates  to  convict 
and  punish  the  offenders? — At  that  time  I think  that  there  was  a gi’eater 
readiness  than  there  is  now. 

1237.  Chairman.]  At  what  time?— At  the  commencement  of  the  present 
century. 

1238.  C&ptidn  JrchcialL]  The  question  refers  to  the  period  at  which  you 
stated  just  now  that  poaching  became  prevalent  ? — Poaching  has  progressively 
increased  until  it  is  now  in  fact  a national  -vdce,  since  the  introduction  of  stake 
weirs. 

1239.  I am  speaking  entirely  of  the  close  season  ?— I am  speaking  only  of 
the  close  season, 

1240.  Chairman.]  The  honourable  Member  asks  you  whether,  during  the 
period  of  which  you  spoke,  when  stake  weirs  became  the  normal  order  of  things 
in  the  Lower  Shannon,  you  found  in  the  Upper  Shannon  a disposition  on  the  part 
of  the  magistrates  to  convict  poachers  for  fishing  in  the  close  season,  when 
they  were  brought  before  them? — No;  I say  they  were  not  so  ready;  the 
greater  the  number  of  stake  weirs,  the  less  readiness  there  was. 

1 241 . Did  you  find  that  there  was  any  disposition  on  the  part  of  the  magis- 
to  treat  the  matter  with  indifference,  as  one  in  which  the  proprietors  of 

the  Upper  Shannon  were  not  so  much  concerned  as  they  had  been  formerly  ? 

—Certainly;  at  present  they  conceive  that  they  have  no  interest  whatever  in 
It;  you  would  possibly  find  a very  gi*eat  difficulty,  even  upon  the  clearest 
evidence  of  a crime  liaving  been  committed  against  the  fishery  laws,  to  get  a 
conviction. 

• a I understand  you,  tlie  circumstance  which  may  perhaps  have 

influenced  the  magistrates  in  taking  that  view  of  it,  was  that  the  fish  that  were 
ht  to  be  taken  came  up  if  at  all  only  in  small  quantities,  owing  to  the  many 
obstructions,  in  the  open  season? — Yes. 

1 243.  And  the  only  period  at  which  the  Upper  Shannon  swarmed  with  fish 
being  the  close  season,  the  magistrates  might  have  thought  perhaps  that  the 
poor  ou^it  not  to  be  too  harshly  visited  for  destroying  them,  although  unfit  for 
lood  .—That  was,  I am  certain,  their  reasoning;  in  fact,  I have  heard  several  of 
them  express  themselves  so. 

• Do  not  you  think  that  the  exercise  of  these  exclusive 

rights  always -tends  to  make  the  people  on  the  upper  waters  indifferent  to  pre- 
serving the  fish." — Yes  ; the  exercise  of  them  in  such  a prejudicial  manner  cer- 
tainly must  have  that  effect. 

M 1245.  And 
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Sir  n.  De  Biirgho,  1245.  And  has  that  any  effect  upon  the  magistrates,  do  you  think,  in  coming 
Bart.  to  their  decision  ? — No  doubt  it  has. 

1 246.  It  makes  them  indifferent  to  imposing  penalties  ? — It  makes  them  very 

5 March  1849.  indifferent. 

1247.  Chairman.']  Is  it  not  a fact  that  the  magistrates  and  gentry  generally 
round  rivers  have  openly  avowed  that  they  will  no  longer  interfere  to  take  upon 
themselves  the  burden  of  policing  those  rivers  ? — I have  no  doubt  they  have, 
and  in  other  places  too. 

1 248.  Mr.  O' Flaherty.]  Do  you  think  the  water-bailiffs  under  the  Act  of 
5 & 6 Victoria  effective  as  a class  ? — I think  they  would  have  been  effective. 

1 249.  You  do  not  think  that  they  ever  connived  at  poaching  ? — I have  known 
instances. 

1250.  Did  you  ever  hear  that  they  were  poachers  themselves  upon  any  occa* 
sion  r — Yes  ; but  they  have  been  detected  immediately. 

1251.  Chairman.]  In  reference  to  a question  put  to  you  by  an  honourable 
Member,  I wish  to  ask  you  whether  the  police,  under  the  recent  Acts,  the  latest 
Act  excepted,  were  sufficiently  numerous  to  prevent  poaching  to  the  extent  to 
which  poaching  has  been  carried  on,  without  the  active  concurrence  of  the 
gentry  at  least,  if  not  also  of  the  peasantry  ? — They  were  certainly  not  suffi- 
ciently numerous. 

1252.  The  poachers  were  very  numerous? — The  poachers  outnumbered 
them  considerably,  I should  say. 

1253.  Attempts  were  made,  I believe,  from  time  to  time  to  obtain  the  as- 
sistance of  divisions  of  what  we  may  call  police,  such  as  the  coastguard  and  the 
waterguard  and  the  constabulary  r — Yes.  I believe  amendments  to  the  5 & 6 
Victoria  passed  with  that  object. 

1254.  Sdll  the  burden  of  watching  the  rivers  is  so  onerous,  is  it  not,  and 
one  that  requires  such  constant  care  and  the  continual  presence  of  persons  on 
the  spot,  that  hitherto  at  least  it  has  been  impossible  for  the  water-bailiffs, 
however  industrious,  to  ensure  that  protection  to  the  upper  fisheries  which 
would  be  afforded  by  the  gentry  and  the  people  on  the  spot,  if  it  were  their 
interest  to  protect  them  ? — Certainly ; and  that  principle  has  been  acknowledged 
in  the  last  Act  by  the  creation  of  conservators,  who  would  generally,  of  course, 
be  elected  from  the  persons  on  the  banks. 

1255.  Mr.  O' Flaherty.]  Protecting  the  river  properly  was  a very  expensive 
operation,  was  it  not? — Yes  ; and  the  appointment  of  water-bailiffs  through  a 
stamp  duty  made  it  more  so. 

] 256.  Have  you  any  idea  how  many  keepers  there  were  on  the  Shannon  ? — 
The  last  association  that  we  had  with  a view  to  protective  measures  upon  the 
Shannon  was  three  years  ago  5 that  was  on  a very  small  scale  indeed  ; the  only 
sum  that  we  were  enabled  to  collect  from  the  whole  of  the  Shannon  (and  appli- 
cation was  made  to  every  interested  party,  both  in  the  tidal  portion  and  in  the 
fresh  water),  I think  amounted  to  48  1. ; of  course  that  was  loo  limited  a sum 
to  be  spread  over  a surface  of  water  so  as  to  make  a sensible  difference  in  the 
destruction  of  poaching. 

1257.  Mr.  Fagan^  I think  you  exerted  yourself  to  induce  the  Government 
to  bring  in  the  Act  which  was  passed  last  Session  ? — I did. 

1258.  Was  not  the  principal  object  of  that  Act  of  Parliament  to  obtain  a 
sufficient  police  for  the  protection  of  the  fishery  against  poaching? — It  was, 

1 2.59.  I think  you  stated,  in  answer  to  a question  from  the  Chairman,  that 
you  thought  the  poaching  was  more  extensive  since  the  passing  of  that  Act  ? — ■ 
That  Act  is  not  in  force  yet ; it  does  not  come  into  force  until  after  the  T2th  of 
July  next,  and  there  will  not  be  any  staff  appointed  under  it,  I think,  until  the 
coming  winter. 

126.0.  Have  you  formed  any  opinion  in  reference  to  the  ratio  of  taxation  under 
that  Act  ? — I have. 

2261.  Do  you  think  that  it  is  a just  ratio  of  taxation  as  regards  the  poor 
fishermen,  compared  to  the  tax  upon  the  rich  proprietors  of  weirs  ? — Ifyou  look 
at  it  critically  and  take  into  minute  account  the  relative  powers  of  the  different 
engines,  and  being  aware  that  the  poorer  class  of  people  use  a particular  engine, 
possibly  there  may  at  first  sight  appear  to  be  a certain  share  of  injustice;  but 
you  must  bear  in  mind  that  at  the  present  time  there  are  such  a great  number 
of  the  engines  which  you  designate  as  used  by  the  rich  portion  of  the  people, 

that 
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that  I think  a greater  tax  might  be  oppressive  on  them.  But  if  the  5 Sc  6 R . Dc  Burgh 

of  victoria  were  cai*ned  out  mits  purity,!  certainly  think  that  the  tax  upon  the 

engine  to  which  I presume  you  allude,  the  stake  weir,  and  the  weirs  across  the  

river,  would  not  be  at  all  sufficient ; it  would  not  be  a just  tax  upon  them,  for  ^ March  18.59 
it  would  not  be  sufficiently  high.  ’ 

1262.  Chairman.]  Will  you  state  your  reason  for  thinking  that  if  the  Act  of 
the  5 & 6 of  Victoria  were  properly  carried  out,  the  duty  appointed  by 
the  1 1 & 1 2 Victoria  on  fixed  engines  would  not  be  high  enough  r — From 
the  great  quantity  of  them  at  present  they  absolutely  stand  in  each  other’s 
way;  they  injure  each  other;  they  prey  upon  their  own  vitality.  If  this  Act 
were  carried  out  in  its  purity  there  would  not  be,  I suppose,  more  than  a quarter 
of  the  number,  and  consequently  the  income  of  the  remaining  few  would  be 
greatly  increased. 

1263.  None  would  exist  then  but  those  which  were  legal,  supposing  any  one 
of  them  to  be  legal  ? — Yes. 

1264.  Mr.  Fagan.]  Is  the  tax  on  weirs  limited  to  10  per  cent,  on  the  poor 
law  valuation  of  those  weirs  ? — Yes  ; but  there  is  a collateral  tax  besides  upon 
them. 

1 265.  Taking  the  Lax  Weir,  of  which  so  much  has  been  said,  what  would  be 
the  annual  tax  upon  that  weir ; do  you  know  what  it  is  valued  at  under  the 
Poor  Law  Act  ? — The  rent  is  300  /.  a year.  I do  not  know  the  value  under  the 
Poor  Law. 

1266.  But  the  value  under  the  Poor  Law  may  be  vastly  larger  than  the  rent  ? 

— I do  not  think  it  is  much  more  than  400/.  or  500/.  a year  under  the  Poor 
Law.  You  must  bear  in  mind  that  the  profits  of  that  Lax  Weir  have  greatly 
decreased  since  the  introduction  of  stake  weii*s  upon  the  Shannon,  and  parti- 
cularly since  the  passing  of  this  Act  of  which  we  are  speaking. 

1267.  What  is  the  tax  upon  the  fisherman’s  net;  is  it  not  l/.r — There  are 
two  classes  of  nets  mentioned  in  the  tariff ; one  is  a net  used  in  fresh  water, 
which  is  ordinarily  a snap  net,  and  its  general  length  21  feet.  There  is  another 
net,  called  a sweep  net  or  a long  net ; that  is  used  in  the  tidal  portions  of  the 
river : the  maximum  tai*iff  on  that  kind  of  net  is  3/. 

1268.  What  is  the  value  of  those  nets? — The  value  of  a long  net  might  be 
30  /.  I know  several  long  nets,  such  as  are  used  by  the  poorer  classes  of 
fishermen,  that  cost  30/. 

1269.  Lord  Stuart  De  Decies,  at  a recent  meeting  in  Waterford,  states  that 
the  tax  to  be  derived  under  the  late  Act  of  Parliament  will  not  afford  a suffi- 
ciency of  police  for  the  protection  of  the  river;  that  it  will  be  useless,  while  it 
is  oppressive  upon  the  poor  fishermen  and  upon  persons  holding  weirs  of  small 
value  ; what  is  your  opinion  on  that  subject? — It  would  all  depend  upon  the 
river.  Now  on  the  Blackwater  1 certainly  have  doubts  myself  whether  they 
will  be  able  to  collect  a fund  so  as  to  have  a sufficiently  efficient  police  for  the 
purposes  of  complete  protection.  On  the  Shannon  I think  that  we  shall 
be  different ; at  least  we  shall  have  a larger  sum  of  money,  comparatively 
speaking. 

1270.  Could  you  suggest  any  amendments  or  improvements  in  the  Act,  that 
would  meet  that  difficulty  f — At  the  present  moment  1 do  not  see  how  you 
could  get  over  it.  The  very  low  scale  of  duty  that  there  is  on  alPthe  engines 
m fact  (for  it  is  a small  scale  of  duty,  1 do  not  think  it  can  be  oppressive  upon 
any  parties,)  makes  protection  dependant  upon  the  quantity  of  engines  which 
there  are  at  the  present  moment.  If  the  number  of  engines  were  lessened, 
you  should  raise  the  tax  very  considerably.  I think  the  difficulty  should  be  got 
over  in  this  way. 

1271.  The  poor  people  on  the  Blackwater  and  on  the  River  Lee  complain 
very  grievously  of  the  tax  r — Y es  ; but  I understand  that  the  persons  on  the 
Lee,  distinguished  from  those  residing  on  the  Blackwater,  have  acted  in  a very 
generous  and  proper  manner  ; they  have  subscribed  a fund  and  taken  out  the 
licences  for  the  fishermen  there,  and  have  given  the  fishermen  the  licences,  to 
be  repaid  the  cost  of  them  at  a future  period.  That  has  been  a step,  certainlyj 
in  the  right  direction,  and  one,  I think,  that  the  Cappoquin  gentlemen  would 
have  done  well  to  imitate. 

1272.  Mr.  6’cm%.]  What,  in  your  opinion,  would  be  the  amount  of  revenue 
derived  from  the  tax  upon  fishing-rods,  with  respect  to  salmon  in  your  district ; 
the  tax  is  1 /.,  is  it  not  ?— A single  salmon-rod  is  1 but  that  is  not  the  abso- 
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lute  tax  at  present ; it  is  a moiety  of  it ; IO5.  is  the  tax  ; the  former  is  a pro- 
tective tax. 

1273.  Chairman.']  The  Commissioners,  since  the  passing  of  the  Act,  have 
used  the  power  given  them  by  the  Act,  and  have  altered  the  tariff  ? — Yes. 

1 -2  74.  Mr.  Fagan.]  Is  there  any  distinction  in  practice  as  regards  stake  weirs 
and  fixed  weirs,  as  to  the  openings  on  Saturdays  and  Sundays  ? — There  must 
be  a four-foot  orifice  in  the  stake  weir,  to  fulfil  the  Sunday  close  time. 

1275.  Do  they  open  the  fixed  weirs?— Yes,  they  take  up  the  sluices.  There 
is  a certain  class  of  weirs,  mill-weirs,  which  are  used  for  fishing  purposes  ; those 
they  cannot  open,  because  there  are  no  orifices  in  them ; so  that  in  fact  the 
Sunday  close  time  there  is  a perfect  nullity. 

i27t).  In  a communication  which  I have  received  from  Cork  the  parties  ask 
that  all  restrictions  applying  to  stake  weirs,  stake  nets,  ebb  and  flood  weirs,  or 
other  nets,  in  reference  to  the  weekly  close  time,  shall  apply  to  all  permanent  or 
fixed  weirs,  with  boxes,  cruives,  and  cribs,  when  used  in  the  sea,  in  any  estuary, 
or  where  the  tide  flows  and  ebbs.  What  is  the  distinction,  or  is  there  any  dis- 
tinction ? — Certainly  I cannot  understand  it. 

1277.  Chairman.]  Is  not  the  distinction  this,  that  by  the  law,  as  it  at  pre- 
sent stands,  stake  nets  and  other  things  may  be  set  up  upon  the  coast  of  the 
sea,  though  they  may  not  be  set  up  in  rivers  ; that  was  so  by  the  common  law  ? 
— Yes. 

1278,  To  resume  )'our  examination  about  the  fishery  of  the  Shannon  in  the 
fresh-water  portion,  the  Lax  Weir,  as  I understand,  is  the  first  weir  which 
extends  right  across  the  river? — Yes,  with  the  exception  of  the  gaps. 

1 279.  The  gaps  being  only  to  be  made  in  weirs  which  extend  across  rivers? 
—Yes. 

f2So.  What  is  the  next  weir  to  the  Lax  Weir  that  extends  across  the  river? 
— The  next  that  extends  entirely  across  the  river,  I do  not  know  whether  the 
term  weir  is  applicable  to  it,  is  a dam. 

1281.  Where  is  it  situated? — It  is  situated  between  Castleconnel  and  Kil- 
laloe,  adjacent  to  the  village  of  Castleconnel. 

1 282.  By  whom  was  that  weir  erected? — By  the  Shannon  Commissioners. 

1283.  And  for  what  purpose  ? — The  purpose  can  only  be  conjectured,  but 
still  it  would  be  sufficiently  natural  to  leave  it  almost  a matter  of  positive 
certainty.  They  lowered  the  bed  of  the  river  at  the  spot  where  the  weir  is 
erected  so  many  feet  for  the  purpose  of  draining  grounds  higher  up  the  river, 
which  were  subject  to  inundation  during  the  winter  months  ; when  they  did 
so,  tliey  discovered  that  the  navigation  from  the  Shannon  in  the  canal  which 
leads  to  Limerick  was  perfectly  destroyed,  and  they  consequently,  to  put  it 
into  the  same  position  that  it  was  in  before,  built  a dam  to  raise  the  water  to 
its  original  level ; in  fact  doing  what  they  had  previously  undone. 

1284.  But  obstructing  the  river  at  the  same  time?— Obstructing  the  navi- 
gation of  the  river,  though  it  is  not  an  obstruction  that  would  impede  the  run 
of  fish. 

1285.  The  obstruction  does  not  impede  the  run  of  fish,  hut  it  does  impede 
the  navigation  ? — Yes,  decidedly. 

1286.  And  it  is  occasioned  by  the  blunder  of  the  Commissioners  in  their 
previous  works  ? — Undoubtedly. 

1 287.  Why  does  it  not  obstruct  the  run  of  fish  ? — It  is  not  sufficiently  high. 

1 288.  The  fish  leap  over  it  ? — In  fact  they  swim  over  it. 

1 289.  It  is  a fall  f — Yes. 

1290.  Not  so  much  a weir  as  a fall? — Yes,  about  three  or  four  feet;  the 
water  flows  over  it ; there  is  a passage  at  one  side ; but  the  Commissioners 
also,  when  they  were  performing  their  works,  blasted  several  of  the  rocks  which 
had  previously  been  in  the  bed  of  the  river ; those  roeks  have  been  left  in  a 
very  objectionable  form,  and  in  fact  the  only  place  where  a boat  can  pass  and 
repass  with  safety  is  by  going  over  the  stonework  of  the  weir ; there  is  more 
water  by  going  over  the  weir  than  there  is  by  going  in  the  free  passage  that 
the  Commissioners  kindly  left  alongside  of  it. 

- 1291.  Are  there  any  other  instances  of  the  same  kind  where  the  Commis- 
sioners have  made  blunders,  and  afterwards  have  obstructed  the  river  in  order 
to  correct  them  ?— Yes.  The  next  signal  blunder  that  they  perpetrated  was 
nearly  opposite  the  town  of  Killaloe,  immediately  between  the  village  of  Killa- 
loe  and  Lough  Derg : the  waters  of  the  Shannon  there  are  condensed  into  a 
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narrow  neck  of  water,  and  with  the  same  objoct,  or  with  the  same  ostensible  Sir  R.  De  Bvrgho, 
object,  of  preventing  the  inundation  of  lands,  which,  in  the  winter,  contiguous  Bart. 

to  Lough  Derg,  had  previously  been  inundated,  they  lowered  the  bed  of  the  

river  several  feet.  Immediately  afterwards,  when  the  steamboats  which  pre-  5 March  1849. 
viously  had  plied  upon  Lough  Derg  resumed  their  passing  up  and  down,  they 
found  that  it  was  impossible  to  reach  their  destination,  not  having  water 
enough  to  go  over  some  shoals  and  rocks  that  were  in  the  bed  of  the  lake. 

The  Shannon  Commissioners  there,  as  at  Castleconnel,  had  then  to  build  a 
dam,  and  raise  the  waters  up,  by  that  artificial  means,  to  the  level  which  they 
had  been  previously  at. 

1292.  Does  that  dam  intercept  the  navigation  ? — Certainly. 

1 293.  Does  it  intercept  tlie  run  of  fish  ? — I should  say  that  it  is  a great  ob- 
struction to  the  run  of  fish  ; fish  cannot  leap  up  to  it  except  at  one  spot,  which 
is  very  close  to  the  shore,  and  there  1 should  say  they  could  get  up  but  with 
difficulty. 

• 1294.  Are  there  any  other  obstructions  of  the  same  kind  r — Yes;  there  is 
one  at  Bannaghar. 

1 295.  By  the  same  Commissioners  ? — Yes. 

1296.  Is  that  also  a dam  ? — Yes. 

1297.  From  the  same  cause  ? — Yes. 

1298.  Does  it  impede  navigation? — Yes. 

1 299.  Does  it  impede  the  I’un  of  fish  ? — I should  say  that  they  all  do,  more 
or  less,  except  the  one  at  Castleconnel ; although  fish  undoubtedly  get  up  that 
one  at  Killaloe.  I ought  to  explain  perhaps  here,  as  we  are  speaking  of  the 
Killaloe  one,  that  I look  upon  it  that  the  greatest  injury  which  it  does  to  the 
fish  is  in  their  return,  for  it  runs,  not  at  right  angles  across  the  river,  but 
diagonally,  facing  downwards  into  a canal,  so  that  the  fish  in  coming  down  the 
lake  would  naturally  come  down  to  the  lowest  point  of  the  weir  in  searching 
for  an  outlet  by  which  to  pass  into  the  main  river  of  the  Shannon,  which  flows 
below.  The  weir  running  diagonally,  as  I say,  into  the  canal,  would  lead  the 
fish,  instead  of  going  over  the  weir  and  down  the  river,  right  into  the  canal. 

1300.  What  is  the  effect  of  the  diagonal  construction  of  the  Lax  Weir  upon 
the  passage  of  the  fish  ? — It  nullifies  the  power  of  the  gap  in  a great  measure. 

1301.  How? — Its  intrinsic  benefit  is  not  so  great  as  its  real  width  should 
create. 

1302.  Will  you  explain  that  r — 1 could  explain  it  by  a diagram. 

1303.  Will  you  show  it  upon  the  plan? — I should  say  its  effect  is  very  little. 

1304.  Does  it  diminish  the  force  of  the  stream  in  the  gap  ? — Certainly. 

1305.  Then  it  would,  of  course,  to  that  extent,  interfere  with  the  passage  of 
fish  ? — ^Yes ; that  is  the  effect  which  I say  it  has  ; it  has  some  effect ; the  water 
runs  down  the  line  in  which  the  weir  is. 

1 306.  It  sends  the  water  more  to  the  two  sides  than  it  would  otherwise  flow  ? 

— Yes. 

1307.  With  regard  to  these  obstructions  in  the  upper  portion,  are  there  any 
weirs  or  dams  that  run  across  the  river  above  that  one  at  Bannaghar  ? — Not 
that  1 am  aware  of.  I am  not  acquainted  with  the  Shannon  above  Lough 
Rea. 

1308.  The  higher  up  the  Shannon,  or  any  other  river,  there  are  obstructions 
of  this  kind,  the  more  the  stock  of  fish  will  diminish  ? — Certainly,  it  confines 
them. 

1309.  I presume  there  are  no  mill-dams  across  the  Shannon,  in  those  parts 
at  least  with  which  you  are  acquainted  r — I'here  are  no  injurious  mill  dams  to 
the  run  of  salmon  up  the  river,  because  they  do  not  run  entirely  across. 

1310.  In  the  parts  with  which  you  are  acquainted? — Yes;  but  they  exer- 
cise a prejudicial  effect  upon  the  fry  coming  down,  which  find  their  way  to  the 
leader  to  the  mill. 

1311.  I am  not  asking  you  as  to  the  mill  race,  but  the  effect  of  the  weirs 
on  the  Shannon  ?— Not  in  the  Shannon. 

1312.  With  regard  to  the  mill  race  and  the  wheel,  are  they  not  found  fruit- 
ful engines  of  destruction  to  fish  going  up  and  fish  coming  down  ? — Certainly. 

1313.  Will  you  distinguish  the  two  cases,  the  process  ; bow  do  they  destroy 
the  fish  going  up  ? — The  fish  going  up,  run  up  what  is  technically  called  the 
tail  race,  and  they  are  either  killed  by  the  wheel,  or  the  miller  by  turning  off 
the  water  has  them  splashing  about-  in  a very  small  quantity  of  water  from 

0.40.  M 3 which 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Sir  R.  De  Burgh 
Bart. 


5 March  1849. 


86  MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 


0,  which  they  cannot  escape,  and  he  can  then  take  them  with  very  grcmt  facilitv-, 
either  by  a gaff  or  a net.  On  the  contrary,  fish  coming  down  the  river,  which 
are,  generally  speaking,  fish  from  spawning,  leave  at  the  place  where  the  mill 
race  diverges  from  the  main  river  and  get  their  backs  broken  ; they  are  beaten 
to  pieces,  but  not  injured  of  course,  as  far  as  regards  eating  them,  by  the  wheel. 

1314.  Mr.  Bellew.']  They  are  killed  ? — They  are. 

1315-  Chahman.]  The  season  at  which  the  fish  come  down  the  river  is  the 
season  at  which  the  river  is  free  from  grass,  and  leaves,  and  rubbish  ?~Yes. 

1316.  Would  it  not  be  possible,  at  a comparatively  small  expense,  to  compel 
the  miller  to  keep  a lattice  work  always  open  at  that  season  at  the  head  of  the 
race  r — Certainly. 

1317.  And  how  would  you  propose  to  prevent  the  entrance  of  fish  going  up 
the  river  into  the  tail  race  ? — I would  lattice  both  ends. 

1 31 8.  You  think,  that  if  there  is  not  adequate  provision  made  by  the  statutes 

now  in  force  for  that  object,  that  should  be  one  of  the  amendments  ? Un- 

doubtedly it  should  form  a portion  of  any  ameliorative  measure. 

1319-  ^r.  Bellew.']  Of  what  width  do  you  suppose  the  lattice  would  be? — 
You  might  have  one  of  a very  different  width  from  the  other ; for  example,  the 
lattice  which  you  would  put  across  the  tail  race  might  be  a pretty  wide  lattice 
because  no  fry  run  up ; but  the  one  which  is  at  the  point  of  divergence  of  the 
river  should  be  a small  lattice,  so  as  to  prevent  the  fry  going  through. 

1320.  Chairman.]  With  regard  to  the  tributaries  that  flow  into  the  Shannon, 
do  the  observations  which  you  have  made  respecting  the  Shannon  itself  apply 
in  general  to  them  also  ? — No  ; there  are  several  mill  weirs  entirely  across  the 
tributaries  of  the  Shannon. 

1321.  And  those  operate  as  obstructions  to  the  passage  of  fish? — They  do. 

1322.  And  also  to  the  navigation? — And  also  to  the  navigation  of  those 
tributaries. 

1323*  The  provisions  made  by  modem  statutes  for  the  making  of  passes  and 
gaps  in  weirs  which  then  extended  across  rivers,  and  had  them  not,  require 
that  the  parties  applying  for  these  improvements  shall  make  them  at  their  own 
expense  ? — Yes. 

1324.  Is  that  in  your  opinion  a reason  why  those  provisions  have  not  been 
put  in  force  ? — Yes,  I certainly  think  it  is, 

1325.  Are  parties  unwilling  to  bear  the  expense  ?— They  are. 

1326.  And  much  more  to  recognize  the  title  of  the  owners  of  these  weirs  to 
make  or  maintain  them? — Yes;  but  even  admitting  that  there  was  a much 
greater  facility  of  carrying  out  the  law  in  this  respect  as  relates  to  making 
passes,  still,  from  the  conflicting  rights  of  fishery  that  exist  in  all  our  river^ 
you  would  find  very  great  difficulty  in  insuring  even  the  co-operation  of  tliree 
or  four,  or  any  body  of  men,  to  collect  the  money  and  make  themselves  respon- 
sible to  the  Commissioners  for  whatever  the  expenses  mi«-ht  be 

1327.  The  costs?— Yes. 

1328.  Do  you  think  that  this  matter  being  one,  not  of  proprietor  against 

proprietor,  but  of  the  public  against  certain  proprietors,  is  a matter  in  which  indi- 
viauaJs  could  fairly  be  called  upon  to  take  the  necessary  proceedings  for  trying 
^ ^ certainly  think  not.  The  Government  being  the  guardians  of  the 

public  right,  I think  that  it  is  a matter  entirely  which  they  are  called  upon  to 
see  vindicated.  ^ 

1 329.  Do  you  find-that  there  is  a great  uneasiness  in  the  minds  of  the  lower 

classes  of  the  community,  not  in  the  Shannon  only,  but  throughout  Ireland,  as 
tar  as  you  know,  on  the  subject  of  this  right  which  tliey  claim  to  fish  in  navi- 
gable  rivers  and  the  obstructions  to  the  exercise  of  that  right? Yes. 

1330.  Is  the  continuance  of  that  feeling  likely  to  produce,  or  has  it  produced 
to  your  knowledge,  discontent  or  disaffection  ?— It  certainly  has. 

1331.  You  have  already  stated  that  it  has  led  in  many  cases  to  collision  ?— 


1332.  Armed  collision  and  bloodshed,  if  not  loss  of  life  Yes 

1333.  Mr.  The  right  of  fishing?— Yes;  that'is,  the  public  con- 

ceived that  they  had  the  right,  and  that  that  right  was  infringed  upon,  and  they 
essayed  to  enforce  it.  o 1 j / 

1334*  Chairman.]  If  provision  were  made  for  the  making  of  ladders  for  the 
passage  of  fish  over  mill  weirs  which  cross  rivers,  and  under  circumstances 
that  make  them  perfectly  legal,  do  you  think  that  that  would  interfere  in  any 

way 
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way  with  the  motive  power  of  the  machinery  by  which  those  mills  are  worked  r s 
— Science  being  applied  to  it,  it  would  not  do  the  slightest  injury  to  the 
machinery  of  the  mill. 

1335*  The  water  might  be  concentrated  without  any  loss? — Yes. 

1336.  But  with  respect  to  those  mill  weirs  which  have  no  right  to  be  there 
at  all,  of  course  I need  not  ask  you  whether  it  is  your  opinion  that  they  should 
be  allowed  to  exist,  or  that  they  should  be  abated  altogether ; I am  speaking, 
of  course,  of  navigable  rivers  ?—My  opinion,  of  course,  is  that  they  should  be 
abated  altogether. 

1337*  with  regard  to  those  mill  weirs  which  obstruct  the  fish  in  their 
passage  to  the  spawning  beds,  which  do  not  interfere  with  navigation,  but 
which  interfere  with  the  passage  of  fish,  you  think  that  the  landowners  and 
the  whole  of  the  upper  districts  would  be  content  with  leaving  them  as  they 
are,  provided  the  fish  had  full  opportunity  to  pass  ? — Yes. 

1338.  And  that  that  opportunity  could  be  afforded  them,  without  any 
damage  to  the  motive  power  of  the  machinery  r — It  certainly  could. 

3339.  Mr.  Fagan^  Would  not  any  change  lessen  the  supply  of  water  to  the 
mill  r — I think  not. 

] 340.  Chairman.']  With  respect  to  this  point,  I may  ask  you  supposing  it 
did,  supposing  it  were  impossible  to  ensure  the  full  protection  of  the  spawning 
beds,  and  of  the  fish  in  their  passage  to  and  fro  without  injuring  the  mills, 
perhaps  abating  them  altogether,  would  the  public  gain  or  lose  by  the  ex- 
change ? — They  would  positively  gain  greatly,  and  I see  no  reason  why  the 
illegalit}’-,  if  so,  should  be  supported  at  that  expense. 

1341.  The  question  is  as  a matter  of  gain  ? — They  would  gain  more  by  the 
increased  quantity  of  salmon  spawning  I think,  than  they  would  by  the  exist- 
ence of  the  mills. 

1342.  By  the  employment  of  the  poor  and  by  the  increase  of  food  ? — By  the 
employment  of  the  poor,  the  increase  of  food,  and  every  other  circumstance. 

1343.  And  by  the  large  addition  to  the  annual  revenue  of  the  country  ? — 
Certainly. 

1 344.  Mr.  Fagan.]  Do  you  refer  to  mill  weirs  illegally  put  up,  or  to  mill 
weirs,  the  proprietors  of  which  have  a right  to  have  them  ? — Illegally. 

^345*  Chairman!]  My  question  was,  however,  supposing  it  were  impossible 
to  make  the  passes  over  mill  weirs  that  are  legally  set  up  without  injuring 
them,  and  leading  to  their  being  shut  up  altogether ; supposing  that  were 
absolutely  necessaiy  in  order  to  enable  the  fish  in  a given  river,  say  the 
Shannon,  to  reach  their  spawning  bed,  would  the  revenue  of  the  country,  the 
quantity  of  food  and  the  amount  of  employment  for  the  poor,  be  increased 
above  the  measure  of  advantage  which  would  result  to  these  different  interests 
by  the  maintenance  of  the  mills  and  the  obstruction  of  the  fishery? — That 
would  depend  upon  the  quantity  of  spawning  ground  which  you  opened  to 
the  fish. 

1346.  Say  the  Shannon? — I should  say  certainly  that  there  could  not  be  a 
doubt  that  if  there  were  such  a weir  upon  the  Shannon  anywhere  between 
Limerick,  I will  say,  and  Portumna,  it  would  be  much  more  to  the  benefit  of 
the  country  to  have  the  weir  totally  abated  than  to  leave  it  there,  even  sup- 
posing it  to  be  a very  powerful  one. 

1347*  This  is  a supposition  which  I make  for  the  purpose  of  asking  you  the 
question,  but  you  still  are  of  opinion  that  the  law  may  be  sufficiently  vindicated, 
and  the  fish  may  be  sufficiently  protected,  without  in  your  judgment  the 
slightest  injury  being  occasioned  to  the  motive  power  of  the  machinery  in  any 
existing  mill  in  any  part  of  Ireland  ? — I think  so,  and  I have  known  several 
instances  of  it. 

1348.  Mr.  Bellew.]  Would  it  not  entail  additional  expense  upon  the  milt- 
owner  economizing  that  water,  or  bringing  it  into  one  channel? — The  only- 
expense  v^hich  it  would  entail  upon  him  would  be  the  first  outlay  in  so 
arranging  the  mill  weir ; afterwards  it  would  not  entail  any  expense  upon  him, 
for  the  weir  would  be  as  cheaply  kept  up  as  the  present  one. 

1349.  Chairman.]  The  passage  of  fish  to  the  spawning  beds,  even  in  rivers 
which  are  not  navigable,  has  been  provided  for  by  several  Acts  of  Parliament, 
modem  Acts  of  Parliament  not  excepted? — Yes. 

3350.  Does  it  not  therefore  seem  to  follow,  that  if  any  miller  has  set  up  a 
weir  otherwise  legal  upon  any  river,  in  such  a manner  as  to  obstruct  the  pas- 

0.40.  M 4 sage 
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0.  sage  of  fish  for  those  purposes,  and  to  thwart  and  defeat  the  purpose  of  the 
Legislature,  his  weir  is  pro  tanto  opposed  to  public  policy,  aud  therefore  it  is 
for  him  to  bear  the  expense  of  any  alteration  wliich  his  violation  of  public 
policy  has  rendered  necessary  ?— Undoubtedly ; and  this  Act  of  5th  & 6th 
Victoria  provided,  that  in  any  weirs  which  were  erected  subsequently  to  the 
passing  of  the  Act,  such  an  arrangement  should  be  made  for  the  free  migration 
of  fish  by  the  owner  of  the  weir. 

1351.  Mv.  Bellew.']  Did  it  not  refer  to  existing  ones  alsor — No,  it  simply 
provided  that  in  existing  ones  the  Commissioners  had  power  to  do  it  on  con,- 
dition  of  application  being  made  to  them  after  a certain  form. 

>352.  To  your  knowledge  has  application  been  made  in  that  form  ; has  that 
Act  been  acted  on  with  regard  to  applying  to  tlie  Commissioners  to  insist  on 
an  open  inlet  in  mill  weirs  ; have  the  Commissioners  done  it ; practically  has 
that  been  carried  into  effect? — No,  I do  not  know  anv  instance  of  it. 

*353-  Mr.  Fagan.']  How  would  you  preserve  the  motive  power  of  the  mill, 
and  at  the  same  time  allow  a free  passage  for  the  salmon  ? — By  concentrating 
the  power ; concentrating  the  spare  water. 

1354-  Chairman^  With  regal’d  to  the  tributaries  of  which  you  were  spealdug 
just  now,  is  it  a fact  that  the  bag  nets  and  stake  weirs,  the  bag  nets  at  least,  are 
very  largely  employed  in  those  paits  of  the  Shannon  which  are  also  the  mouths 
of  the  tributaries  ? — Yes,  and  stake  weirs  too ; where  those  small  rivers  empty 
themselves  into  the  estuary  of  the  Shannon,  on  account  of  the  fresh  water 
mixing  with  the  salt,  those  parts  are  greatly  resorted  to  by  salmon  •,  their  first 
anxiety  on  leaving  the  sea  is  to  reach  the  fresh  water,  and  of  course  they  fre- 
quent the  first  place  where  they  meet  it. 

1355.  Then  that  place  is  thickly  studded,  is  it  not  r— Yes. 

1356*  What  appeai-ance  does  it  present? — It  presents  the  appearance  of  a 
hop  garden  in  Kent. 

1 357.  The  mouth  of  every  tributary  in  the  Shannon  ? — Yes,  particularly  the 
mouth  of  a small  river  which  flows  into  Clanderlaw  Bay. 

J358.  Has  Mr.  Gabbett  taken  any  effectual  means  to  destroy  those  bag  nets 
and  Scotch  weirs  below  Limerick,  to  your  knowledge  r — Not  the  present  Mr. 
Gabbett. 

^359*  Did  his  father,  independently  of  those  prosecutions  of  which  you  have 
spoken  ?— His  father  had  intended  at  one  time  to  organize  a class  of  boats. 
Limerick  is  supplied  with  fuel  which  comes  from  the  Lower  Shannon  in  or 
near  Kilrush  on  the  county  Clare  shore,  and  Mr.  Gabbett  had  intended  to 
employ  some  of  those  boats  constantly  bi  inging  turf  up  to  Limerick,  and  on 
their  way  up  they  were  to  go  through  the  stake  or  Scotch  weirs,  and  conse- 
quently to  destroy  them,  the  stake  weirs  being  in  their  way,  impediments  to 
their  navigation. 

1360.  Those  stake  weirs  and  bag  nets  are,  I apprehend,  impediments  to  the 
navigation  of  the  Shannon,  are  they  not,  wherever  they  exist  ? — Undoubtedly. 

1361.  Especially  to  the  boats  of  the  poor  ? — ^Yes. 

1362.  Which  prefer  working  up  the  still  water  to  making  their  way  in  the 
tideway  ?— -Yes  ; and  if  the  tide  happens  to  be  running  out  and  there  is  a strong 
wind  with  it,  it  is  absolutely  impossible  that  a boat  of  a certain  tonnage,  such 
as  an  open  boat,  could  navigate  well  in  the  outside  of  the  Shannon  ; she  should 
keep  along  the  shore. 

1363.  What  rent  was  paid  for  the  Lax  Weir  at  the  beginning  of  this  century, 
before  or  about  the  time  that  stake  weirs  began  1,150  a year. 

1364.  What  rent  was  paid  for  it  at  the  date  of  the  next  lease  ?— That  next 
lease  was  in  1813,  800  1.  a year. 

*3^5*  next? — It  has  fallen  considerably;  the  present  lease  was  pei’- 

fected  in  1834,  and  the  weir  was  leased  for  300  /.  a year. 

1 366.  There  is  a clause  in  the  lease  granted  to  the  late  Gabbett  by  which, 
though  the  lease  is  granted  for  99  yeai-s,  Mr.  Gabbett,  or  his  representatives, 
may  “ on  any  first  day  of  May  or  first  day  of  November  during  the  continuance 
of  the  term  hereby  granted,  yield  up  and  surrender  these  presents  and  the  pre- 
mises hereby  demised  unto  the  corporation  ”? — Yes ; I understand  so. 

1367.  Qn  giving  first  six  calendar  months’  notice? — Yes;  I understand  that 
I19  has  a clause  to  surrender. 

1368.  There 
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IcaLl-No!”'  “ to  corporation  to  snrrendor  his  Si 

1369.  So  that  whenever  he  finds  that  the  Lax  Weir  is  an  unnrofitahle  sne 
eolation,  he  can  abandon  the  lease  ?— Yes,  certainly,  nnprontable  spe- 

1370*  It  was  in  1834  that  that  lease  was  granted' — Yes 

1371 . If  the  Lax  Weir  shonld  at  any  time  be  determined  to  be  an  iUeeal  ob 

r f “t;  calendar  months’  notiec^Tnde; 

pendently  of  any  nght  which  he  might  have  at  common  law,  give  in  the 
lease  r— He  could,  under  a clause  of  the  lease  itself.  * ^ ® 

1372.  In  the  meantime  he  is  making,  according  to  you,  some  thousands  a 

T w loy  the  fish  which  he  takes,  paying  300 1.  a year  for  the 

Lax  Weir  r Yes  ; he  has  been,  although  it  is  diminishing 

1373-  So  that  if  the  Commissioners  of  Fisheries  or  the  Commissioners  of  the 
Shannon,  or  the  Government,  had  taken  those  measures  which  are  necessary 
for  bringing  under  the  notice  of  a court  of  justice  the  title  to  the  Lax  Weir  no 
^ury  could  have  resulted  to  Mr.  Gabbett  ?-Not  the  slightest,  because  i do 
not  imagine  that  he  gave  any  fine. 

1374-  No  proceeding  has  been  taken  by  any  party,  whether  the  Government 

or  private  pai'ties  to  call  in  question  the  legaUty  of  the  Lax  Weir  itself?— No 
not  of  the  Lax  Weir  itself.  ’ 

1375-  The  course  taken  on  the  occasion  of  the  two  trials  to  which  you  refer 
was  such  as  to  exclude  that  point  altogether  from  the  consideration  of  the 
jury . les  ; that  has  not  been  touched  upon. 

competent  now  for  the  Government  to  indict 
Mr  Gabbett  or  the  corporation  for  a niusance,  in  keeping  up  the  Lax  Weir 
or  for  the  Commissioners  to  do  so,  if  they  think  fit  ?— Undoubtedly.  The  ad- 
“'ITf  plaintiff  and  defendant  has  not  prejudiced  the 

right  of  the  Crown  to  deny  it,  or  the  Commissioners  on  their  behalf. 

1377-  Is  there  not  a general  feeling  on  the  part  of  the  community  of  the 
Upper  and  Lower  Shannon  to  have  that  most  important  point  settled  once  for 
ail  r — There  is  certainly. 

1378;  And  have  not  invidious  refiections  been  cast  upon  the  Commissioners 
for  having  abated  some  weirs  on  the  Shannon,  and  for  having  taken  no  steps  to 
abate  the  Lax  Weir  ? — Undoubtedly  so.  ^ 

1379-  Captmn  Jones.']  Were  those  weire  abated  upon  application  to  the  Com- 
missioners No  ; the  circumstances  under  which  the  weirs  on  the  Shannon 
were  aba,ted  were  as  follows : When  the  Shannon  Commissioners  commenced 
their  series  of  what  they  have  misnamed  improvements  on  the  river,  there  were 
at  that  time  in  existence  several  eel  weirs,  both  at  Killaloe,  at  Castleconnel, 
an^d  at  other  parts  of  the  Shannon,  wliich  were  held  and  enjoyed,  as  the  parties 
who  had  them  believed,  by  patent,  over  which  they  conceived  that  the  Com- 
missionei^  could  exercise  no  just  control;  however,  the  Commissioners,  under 
the  plea  that  they  were  essential  to  the  improvements  which  they  purport  carrv- 
mg  out,  having  been  invested  with  powers  by  the  Act  for  the  Improvement  of 
Shannon,  abated  the  eel  weirs,  only  5iey  did  not 
touch  Mr.  Gabbetts  weir  which  certainly  to  all  appearance  is  a much  more 
navigation  than  any  of  the  weirs  which  they  abated, 
inasmuch  as  the  weirs  which  they  put  down  did  not  extend  across  the  river  in 
any  way,  the  jaws  oi  the  weirs,  I think,  being  not  more,  even  in  the  largest 
nstance,thanabopt  30  or  40  feet ; Mr.  Gabbett’s  weir  they  did  not  touch; 
owever,  since  aving  abated  them  the  Shannon  Commissioners  have  themselves 
erected  weirs  upon  neai-ly  the  same  sites,  and  leased  them  to  tenants  from  which 
they  derive  a very  considerable  income. 

selvi^°’  benefit  of  the  public  ?~For  the  benefit  of  them- 

Yes;  of  the  Commission. 

1382.  Chair7nan.]  The  decline  of  rent  from  the  beginning  of  this  century  to 
the  present  time  is,  according  to  you,  coeval  with  the  introduction  of  stake 
weirs  m the  Shannon : — Certainly. 

1383*  Do  you  think  that  it  has  any  nearer  connexion  with  it,  that  is  to  say, 
that  it  is  caused  by  the  circumstance  that  stake  weirs  have  materially  dimi- 
mshed  the  supply  of  fish? — Yes,  I think  so ; and. also  by  the  great  increase  of 
the  destruction  in  the  close  season. 

5384-  Then  by  this  we  may  judge,  may  we  not,  of  the  amount  to  which  the 
N fisheries 
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fisheries  above  the  Lax  Weir  have  been  deteriorated  in  value  by  the  combined 
operation  of  the  stake  weirs,  and  the  Lax  Weir,  and  other  fixed  weirs  together? 
— I look  upon  that  as  the  best  possible  proof  of  it. 

1 385.  If  the  value  of  the  Lax  Weir  has  been  so  greatly  lessened,  the  value 
of  the  freshwater  fisheries,  of  yours,  for  instance,  up  the  river  must  have  been 
much  more  lessened  by  the  combined  operation  of  these  and  so  many  addi- 
tional causes  ? — Certainly. 

1386.  With  regard  to  the  navigation  of  the  Shannon  at  points  which  are 
intercepted,  how  is  it  carried  on  ; do  people  land  and  carry  their  goods  round 
to  the  next  spot  where  the  river  becomes  navigable,  for  instance,  at  the  Lax 
Weir ; how  do  they  manage  to  navigate  from  the  point  below  to  the  point  im- 
mediately above  the  Lax  Weir  ? — The  regular  navigation,  if  I may  so  dis- 
tinguish it,  the  ordinary  navigation  on  the  river,  is  arranged  by  means  of  a 
canal  which  runs  from  above  the  Lax  Weir  into  Limerick  ; but  there  would  be 
a very  great  deal  of  short  navigation,  I think,  if  the  weir  were  not  there. 

1387.  Additional  navigation  ? — Yes,  I certainly  think  so. 

1388.  Mr.  BellewJ]  Do  not  you  think  it  a gross  neglect  of  the  duty  of  the 
Commissioners,  having  left  the  Lax  Weir  as  much  in  the  way,  as  you  conceive, 
of  the  navigation  of  the  river  as  certain  other  weirs  which  they  have  removed  ? 
— I think  it  was,  certainly. 

1389.  Chairman^  At  all  events,  it  is  most  important  to  the  interests  of  the 
corporation,  which  claims  the  right,  and  of  the  public,  which,  according  to  you, 
denies  the  right,  that  that  question  should  be  settled  once  for  all  ?— It  is. 

1390.  You  are  aware  that  in  the  present  state  of  the  law  such  a question 
can  only  be  determined  permanently  and  finally  in  one  of  two  ways  ; either  by 
indictment,  which  is  a criminal  prosecution  by  the  Crown,  or  by  what  is  called 
a bill  of  peace,  exhibited  in  the  Court  of  Chancery  ) — I am. 

1391.  Neither  of  those  courses  has  been  taken? — Neither  of  those  courses 
has  been  taken. 

1392.  Neither  by  the  corporation,  nor  by  the  public  represented  by  the 
Crown,  nor  by  any  one? — No. 

1393.  The  question  of  the  Lax  Weir  remains  in  abeyance? — Yes. 

1304.  The  first  commencement  of  the  title  as  set  forth  by  Mr.  Gabbett  in 
the  .actions  to  which  you  refer,  is  not  more  ancient  than  the  reign  of  King 
John? — No;  1202. 

1395.  In  those  early  documents  there  is  nothing  at  all  specific  ? — Nothing 
specific. 

1396.  Nothing  that  might  not  apply  to  anything  or  nothing;  general  words, 
such  as  “ fisheries  ” ? — ^V ery  general  words. 

1397.  Then  14  years  afterwards,  that  is  to  say,  a year  after  the  Magna  Charta 
had  passed,  in  1216,  another  charter  was  granted  by  King  John,  which  was  also 
given  in  evidence  by  Mr.  Gabbett,  and  by  which  it  was  admitted  that  down  to 
that  time  there  had  been  a right  in  the  Church  to  some  fishery  on  that  spot  ? 
— Certainly. 

1398.  For  which  he,  the  king,  gave  to  the  bishop  so  much  per  annum  for  a 
release  of  the  claim  ? — Yes ; he  purchased  the  bishop’s  claim  on  consideration 
of  his,  the  king’s,  giving  the  bishop  ten  pounds  of  silver. 

1399.  So  that  inasmuch  as  no  bishop  can  by  his  act  prejudice  the  right  of 
the  Church,  it  may  be  a question  now  whether  the  Church,  if  anybody  is 
entitled  by  prescription  to  that  fishery,  or  to  any  other  fishery,  has  not  a better 
clairn  than  either  the  Crown  or  the  corporation  ? — I think  so. 

1400.  But  in  point  of  fact,  as  I understand  it,  the  Lax  Weir  by  name  does 
not  occur  until  a much  later  period  ? — A much  more  recent  period. 

140 1 . And  then  it  is  mentioned  in  the  plural,  is  it  not,  as  “ Lax  Weyres  ” ? 
— It  is. 

1402.  In  what  reign  was  that?— It  is  mentioned  in  Elizabeth’s  grant,  but  it 
is  mentioned  then  by  the  recital  of  a previous  one. 

1403.  Of  Henry  the  Fifth  ? — Yes. 

1404.  ' Still  the  term  is  “ Lax  Weyres”  ? — Yes. 

1405.  And  for  aught  that  appears  to  the  contrary  there  may  have  been  no 
weir  at  that  time  carried  right  across  the  river  ? — No. 

1406.  But  a number  of  weirs  ?— I should  infer  that  they  were  simply  de- 
tached boxes. 

1407.  Then  the  present  boundaries  are  first  specified  and  defined  in  a patent 
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of  the  same  reign,  or  the  succeeding  reign,  I think,  that  is,  of  James  the  First  ? Sir  R.  De  Burgh 
— Yes.  Bart. 

1408.  Then  comes  a charter,  I think,  in  the  reign  of  Charles  the  Second,  

after  the  Restoration,  from  -which  it  appears  that  there  were  then  two  cljumants  ^ 
to  the  several  fishery,  Sir  George  Preston  and  the  Corporation  ?— Certainly. 

1409.  So  that  for  all  these  reasons  there  would  he  some  difficulty  now  in 
discovering  who  the  person  is  at  this  moment  that  can  maintain  a several 
fishery  at  all  in  prejudice  to  the  public  ? — It  is  an  undecided  thing  at  the 
present  moment. 

1410.  And  having  ascertained  that,  you  would  then  have  to  discover  whether 
such  person  could  make  out  any  claim  against  the  public  ? — Yes. 

1411.  And  aU  these  important  points  have  been  left  unsettled  by  the  neglect 
of  all  parties,  imputing  no  particulai*  blame  to  anybody,  down  to  the  present 
time  ? — Certainly. 

1412.  Mr.  Bellew.]  Do  you  know  of  any  case  where,  after  a weir  has  been 
abated  from  any  cause,  another  has  been  erected  in  the  immediate  neighbour- 
hood ? — Yes  ; it  is  a thing  of  ordinary  occurrence,  in  fact,  upon  the  Suit,  the 
estuary  of  the  Suir. 

1413.  So  that  it  requires  in  each  case  a fresh  proceeding? — Yes,  the  law  is 
evaded.  In  the  first  place,  if  you  abate  the  weir,  a relative  or  friend  of  the 
original  proprietor,  and  generally  speaking  a pauper,  erects  another,  he  being 
the  nominal  owner  of  it. 

1414.  And  the  decision  against  the  one  case  does  not  rule  the  other  ?— No, 
not  under  the  present  state  of  the  law. 

1415.  Do  not  you  consider  that  a great  practical  grievance  — A great  prac- 
tical error  certainly. 

1416.  Chairman.]  You  have  made  observations  upon  the  defects  of  the  pre- 
sent law  in  its  application  to  the  Shannon  ; am  I to  understand  that  you  apply 
those  observations  at  least  to  all  the  rivers  of  Ireland  with  which  you  are  ac- 
quainted ? — Yes. 

1417.  Are  there  any  observations  peculiarly  applying  to  other  rivers  which 
you  wish  now  to  make  ?— The  only  point  that  we  have  not  touched  upon  which 
is  not  applicable  as  to  the  Shannon,  is  respecting  those  obstructions  which  are 
natural  in  a river,  not  artificial  obstructions,  and  which  have  critically  the  same 
effect  as  mill  dams  or  any  other  barrier. 

1418.  Mr.  Beliew.]  Rocks? — Yes. 

1419.  Chahmian.]  Where  do  they  exist?— There  is  one  at  Ballyshannon, 
and  another  higher  up  the  river  at  Belleek. 

1420.  Is  this  rock  of  which  you  speak  such  as  to  occasion  a fall  ?— Yes. 

142 1 . And  prevent  the  navigation  entirely  ? — Certainly. 

1422.  Does  it  prevent  the  passage  of  fish?— It  does  at  times  prevent  the 
passage  of  fish. 

1423.  Does  it  entirely  prevent  the  passage  of  fish  ? — Entirely  it  does  not. 

1424.  What  makes  it  now  an  obstruction  to  the  passage  of  fish  ?— A box  or 
salmon  trap  has  been  placed  where  the  original  passage  was. 

1425.  What  effect  has  that  box  upon  the  gap  in  that  river  ? — Unless  at  the 
pleasure  of  the  farmer  of  that  fishery  the  fish  cannot  go  up,  except  in  the 
weekly  close  time  of  course. 

1426.  And  the  other  close  time? — Yes. 

1427.  Are  they  caught  out  of  season  by  that  trap  ? — I am  not  aware  that 
they  are  caught  out  of  season  by  it. 

1428.  Has  the  supply  of  spawning  fish  diminished  on  that  river  ? — I under- 
stand considerably  so. 

1429.  To  what  cause  do  you  attribute  that;  to  poaching? — Topoaching, 
and  this  barrier,  which  is  an  insurmountable  one. 

1430.  Who  owns  the  land  on  both  sides  of  the  river,  where  this  barrier 
exists  ? — Colonel  Conolly. 

1431.  Is  he  owner  of  the  trap  ? — Yes. 

1432.  Is  it  not  entirely  a navigable  river  ? — No,  not  entirely  at  the  portions 
there. 

1433.  Mr.  Beliew.]  Then  that  is  an  evil  which  might  have  been  remedied  by 
the  lessee,  Colonel  Conolly,  if  he  had  thought  fit? — Yes. 

1434.  Chairman.]  Do  you  know  whether  this  grievance  has  been  remedied 
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Sir  R.  De  Burgho,  by  any  particular  legislation,  any  local  Act  ? — Previously  to  the  5th  and  6th 
Bmt.  Victoria  almost  every  fishery  had  a local  Act. 

^ . ~ ’435-  Was  the  navigation  provided  for  by  any  local  Act? — Some  of  those 

j I arc  I 49.  local  Acts  bore  reference  to  navigation. 

1436.  In  Loxigh  Erne  : — I am  not  aware. 

1437.  Would  not  there  be  a difficulty  in  interfering  vrith  Colonel  Conolly’s 
fishery  in  that  spot,  he  enjoying  the  land  on  both  sides,  if  it  is  not  a navigable 
river,  and  if  there  is  no  local  Act  of  Parliament  for  regulating  the  navigation 
or  the  fishery  of  that  river  ? — It  might  be  navigable  in  part,  though  not  in  the 
whole.  For  example,  if  all  the  rest  of  it  were  navigable  and  could  be  applied 
very  usefully  to  water  transit,  I do  not  see  that  that  would  make  it  the  less  a 
navigable  river. 

1438.  That  is  a question  of  law,  as  to  which  of  course  I shall  not  ask  you. 
Have  you  any  observations  to  make  with  regard  to  other  rivers,  the  Black- 
water,  or  any  other  river  to  which  you  have  not  already  adverted? — No; 
because  a great  many  observations  which  are  perfectly  applicable  to  the 
Shannon  are  equally  so  to  the  other  rivers. 

1439.  Captain  Jones."]  With  regard  to  the  Lax  Weir,  you  mentioned  a sub- 
stance called  crocoffile ; you  stated  that  this  crocodile  was  used  in  the  Mona- 
rea Gap  ? — -Yes. 

1440.  Was  any  application  made  to  the  justices  to  have  this  crocodile 
removed  ? — The  crocodile  was  removed,  as  I said,  in  consequence  of  a riotous 
assemblage  of  parties  to  have  it  removed  with  the  other  obstructions,  because 
the  crocodile  was  not  the  only  infringement  upon  the  gap. 

1441 . But  was  an  application  made  to  the  magisti-ates  to  remove  the  croco- 
dile?— Not  that  I am  aware  of. 

1442.  You  are  aware  that  there  are  certain  powers  given  by  the  Act  of  the 
5 & 6 Victoria  in  cases  of  that  kind  ? — Certainly. 

1443.  1^0  you  know  what  the  provisions  of  that  Act  are  ? — I do  ; but  how- 
ever, 1 must  inform  you  that  the  crocodile  was  principally  used,  I believe, 
before  the  passing  of  this  Act. 

1444.  You  stated,  I think,  that  this  tail  wall  extends  66  feet  where  it  joins 
the  castle,  as  it  is  called,  which  extends  a still  further  distance  ? — Yes. 

1445.  Are  you  aware  what  powers  the  Commissioners  have  over  a tail  wall 
so  constructed,  by  the  Act  of  1842  ?— Yes  ; I have  read  the  section. 

1446.  Has  any  application  been  made  to  the  Commissioners? — Not  that  I 
am  aware  of. 

J447.  Then  the  persons  who  might  have  an  interest  in  abating  this  nuisance 
have  not  thought  it  worth  their  while  to  make  any  application  to  the  Commis- 
sioners?— They  possibly  have  thought  it  worth  their  wiiile,  but  from  the 
marked  indifference  that  the  Commissioners  have  invariably  shown  towards 
applications  of  the  kind,  they  have  thought  it  useless  to  do  so. 

1448.  They  thought  it  useless  to  make  any  applications  to  the  Commis- 
sioners, from  the  marked  indifference  which  the  Commissioners  hitherto  have 
shown  to  any  applications  made  to  them  for  such  purposes  ? — Certainly. 

1449.  C/mirnum.]  Are  you  aware  that  the  Commissioners  have,  'in  their 
annual  Reports  upon  this  subject,  which  are  before  Parliament  (I  am  not  speaking 
of  the  present  Fishery  Commissioners,  but  the  Commissioners  of  the  Board  of 
Works),  recommended  that,  as  much  as  possible,  the  policy  of  non-interference 
should  be  observed  by  the  Government  and  the  Board  of  Works ; that  in  their 
Reports  laid  before  Parliament  that  has  been  stated  to  be  the  principle  upon 
which  they  have  acted,  and  that  their  Reports  have  been  made  the  subject  of 
general  animadversion  in  Ireland,  upon  that  very  ground? — I am. 

1450.  Mr.  Bellew.]  You  say  there  have  been  several  cases  where  application 
has  been  made  and  received  with  marked  inattention  by  the  Commissioners ; can 
you  state  them  ? — I will  proceed  in  order  of  time.  Last  year,  when  I \vas  a 
member  of  the  deputation  that  waited  on  his  Excellency  Lord  Clarendon,  I 
heard  Mr.  Macartney  state  that  application  had  been  made  to  the  Commis- 
sioners of  Public  Works,  as  Fishery  Commissioners,  relative  to  some  fishery 
matters  in  the  north,  and  that  that  application  had  been  repeated,  but  that  no 
answer  had  been  received  to  it;  that  he  had  gone  down  to  their  office  the  day 
before  that  on  which  be  related  this  circumstance,  and  that  in  a rubbish 
basket  they  had  found  the  application,  which  was  signed  by  a very  numerous 
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body  of  influential  and  respectable  gentlemen  of  the  north,  thrown  there  as  Sir  it.  De  Burghoy 
waste  paper.  That  was  one  instance.  Bart. 

1451.  Mr.  Macartney  stated  that? — Yes.  There  were  one  or  two  other  

similar  cases  mentioned  at  the  time,  or  rather  they  were  charges  brought  ^ March  1849. 
against  the  Commissioners ; that  was  in  effect  a charge  too.  I thought  I had 

among  my  papers  some  application  made,  and  the  answer  to  it.  I have  a peti- 
tion here  in  reference  to  the  obstruction  at  Ballyshannon,  which  is  very  nume- 
rously and  respectably  signed. 

1452.  Chairman^  What  petition  is  that  ?— That  is  a petition  from  residents 
on  the  banks  of  the  Erne ; it  is  relative  to  the  obstruction  on  the  River  Erne 
at  Ballyshannon. 

1453*  To  whom  is  that  petition  addressed  ? — To  His  Excellency  Lord  Cla- 
rendon. 

1454.  The  present  Lord  Lieutenant  ? — Yes. 

1455.  Has  it  been  presented  ? — Yes,  it  was  presented  last  year. 

1456.  That  is  a copy  of  it  ? — This  is  a copy  of  it. 

1457.  Mr.  BelU’w-l  attended  to  ? — Not  attended  to. 

1458.  Captain  JonesJ]  You  give  this  as  an  instance  of  neglect  of  the  Com- 
missioners ? — Yes  ; the  answer  was  that  it  was  referred  to  the  Commissioners, 
and  nothing  further  has  been  done  upon  it. 

1459.  What  is  the  date  of  it  ? — 24th  of  July  1848  ; I received  it  the  other 
day. 

1460.  Chairman."]  Were  not  you  one  of  the  deputation  that  went  up  to  the 
Lord  Lieutenant  from  the  Association  of  Anglers  and  gentlemen  of  Ireland, 
who  united  for  the  purpose  of  obtaining  an  alteration  of  the  law  in  this  parti- 
cular last  year,  and  who  formed  a committee  for  that  purpose  ? — I was. 

1461 . Did  you  not  apply  to  the  Lord  lieutenant  for  the  enforcement  of  the 
common-law  rights  to  which  you  conceived  yourselves  entitled,  and  was  it  not 
referred  to  the  Commissioners,  and  did  not  Mr.  Mulvanny  report  against  any 
further  interference  in  the  matter,  beyond  that  which  the  Commissioners  of 
Public  Works  had  already  sanctioned  ? — Mr.  Mulvanny  certainly  appeared  in- 
clined to  prejudice  His  Excellency’s  mind  against  recommending  any  amelio- 
rative measures. 

1462.  Mr.  Bellm]  This  petition  presented  to  Lord  Clarendon,  was  referred 
to  the  Commissioners  ? — Yes  ; and  no  answer  has  been  received,  and  no  steps 
have  been  since  taken. 

1463.  Chairman.]  Will  you  give  it  in  as  evidence  r — Certainly  ; I also  wish 
to  deliver  in  a letter  with  reference  to  it. 

\The  Witness  delivered  in  the  same,  which  are  as  follow  .•] 

TO  His  Excellency  the  Earl  of  Clarendon,  &c.  &c. 

The  Petition  of  Proprietors  on  the  hanks  of  the  Upper  River  Erne,  Lake  Erne,  and 
its  tributary  Rivers. 

May  it  please  your  Excellency, — Your-  petitioners  beg  leave  most  respectfully  to  state 
that  in.  consequence  of  no  Queen’s  Gap  or  free  pass  being  at  the  Ballyshannon  fishery  w'eira 
for  the  ingress  and  egress  of  salmon,  as  directed  by  the  41st  section  of  the  Fishery  Act, 

5 8c  6 Viet.  cap.  106,  petitioners  are  deprived  of  a shave  of  the  good  salmon  in  the  open 
season,  which  petitioners  consider  a great  grievance,  an  injustice,  and  an  infringement  on 
their  lawful  and  just  rights.  Petitioners  beg  therefore  your  Excellency  will  be  graciously 
pleased  to  order  that  the  farmer  of  the  Ballyshannon  Fishery  shall  in  the  coui-se-of  this  sea- 
son open  a Queen’s  Gap  or  free  passage  for  salmon  to  pass  into  the  upper  rivers  in  the  early 
part  of  the  season. 

Your  petitioners  will  pray. 

Erne,  July  24,  1848.  (signed) 

William  D’Arcy.  John  C.  Bloomfield,  D.  L- 

John  G.  V.  Porter.  George  J.  Brooke. 

Folliott  Bai-ton.  S.  Armstrong. 

Francis  Graham.  John  Richardson. 

J.  G.  Porter.  Loftus  Tottenham. 

A.  Nixon.  John  Brien. 

John  P.  Hamilton.  Henry  D’Arcy. 

Henry  Eclelin  for  the  W.  C.  Jones. 

Earl  of  Enniskillen.  Robert  Avchdale. 

H.  L.  Archdale.  C.  Connolly. 
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Sir  R.  De  Burgho, 

Bart.  “Sir  Richard,  “ Ballyshaiiiioii,  9 February  1849, 

— “ I PBHCEIVE  that  Mr.  Anstey,  m.  p.,  has  moved  for  an  inquiry  into  the  present  state  of 

March  1849.  the  fisheries  of  Ireland.  Perhaps  there  is  not  in  Ireland  a fishery  more  neglected  than 

that  of  Ballyshannon  ; every  obstruction  to  the  ingress  and  egress  of  salmon  in  the  open 
season  remains  as  formerly,  without  any  alteration  or  improvement  whatever,  particularly 
as  regards  a free  pass  or  Queen’s  Gap,  as  directed  by  the  41stsection  of  5 & 6 Viet.  c.  106 ; 
there  was  some  years  ago  a free  pass  at  this  fishery,  but  the  gentleman  who  rented  it  (the 
agent  to  the  Right  Honourable  Thomas  Conolly  was  the  owner)  thought  proper  to  close  it 
up  by  placing  tlierein  a box  or  weir,  and  now  there  is  no  passage  for  salmon  to  proceed  to 
the  upper  rivers,  except  on  Sundays,  and  the  boxes  are  so  constructed  that  scarcely  a fish 
can  get  through.  I represented  to  the  Commissioners  the  grievance  the  upper  proprietors 
laboured  under  by  being  deprived  of  a share  of  the  good  fish  in  the  open  season  in  conse- 
quence of  illegal  obstructions,  but  no  notice  was  taken.  On  24th  July  last  a petition  was 
placed  in  my  bands  by  noblemen  and  gentlemen  of  the  county  of  Fermanagh  (a  copy  of 
W'hich  is  enclosed),  with  instructions  to  forward  it  to  his  Excellency,  and  request  him  to 
communicate  with  me  on  the  purport.  On  the  26th  July  Mr.  Redington  wrote  me 
to  say  that  the  petition  was  reiened  by  his  Excellency’s  commands  to  the  Board  of 
Works;  nothing  has  been  done  since;  all  obstructions  remain  unvemovecl,  to  the  injury  of 
the  fishery,  which  is  in  consequence  deteriorating  to  a great  degree.  The  upper  proprietors 
very  fairly  say,  ‘ We  have  no  interest  in  protecting  the  breeding  salmon , because  we  get  no 
share  of  the  good  fish  in  the  open  season;  and  why  should  we  trouble  ourselves  about 
them?’  Now  the  fact  is,  if  something  is  not  done  respecting  this  fishery  in  the  way  of 
opening  a Queen’s  Gap  and  removing  obstructions,  such  as  eef  weirs,  &c.,  it  will  in  a few 
years  become  a ruined  fishery.  Another  observation  I have  to  make,  which  is,  that  the 
occupier  of  this  fishery  instructs  his  water-bailiffe  to  give  all  the  annoyance  possible  to 
anglers,  who  are  legally  fiisbing  in  the  upper  rivers,  by  casting  stones  into  the  water  where 
they  are  angling,  in  order  and  for  the  purpose  of  preventing  salmon  taking  a rising  at  their 
flies,  and  also  in  keeping  a boat  manned  by  two  or  three  men  to  row  up  and  down,  and 
splash  the  water  where  anglers  are  fishing,  in  order  to  drive  the  salmon  away,  and  prevent 
any  being  taken.  This  is  a common  practice ; and  now  that  anglers  ai’e  obliged  to  take  out 
a licence,  at  a cost  of  10  5.,  it  would  be  a grievance  to  be  annoyed  in  such  a manner ; and 
I beg  yon  will  instruct  Mr.  Anstey  to  introduce  a clause  in  any  alteration  that  may  be  made 
in  the  Act,  to  protect  anglers  from  such  disgraceful  and  illegal  conduct.  In  fact,  the  owner 
of  this  fisheiy  has  nothing  whatever  to  do  with  the  salmon  after  passing  into  the  upper 
river,  as  you  will  see  by  the  enclosed  extract,  which  shows  the  limits  of  this  fishery,  and 
which  I have  taken  from  a copy  of  the  original  grant  or  charter,  for  tlie  information  of 
those  anglers  who  intend  taking  out  a licence.  A further  remark  I have  to  make,  which 
is,  that  it  was  a most  eiToneous  act  on  the  part  of  the  Legislature  to  make  any  ditference- 
in  tlie  open  season  for  angling  in  any  of  the  counties  of  Ireland.  The  season  should 
be  general,  ending  on  the  14tb  of  September.  Mr.  Anstey  should  impress  on  the 
Legislature  the  necessity  of  making  the  open  season  for  angling  unifonn  throughout 
Ireland.  Anglers  should  be  encouraged,  as  they  are  decidedly  the  best  water-bailife. 
Should  you  require  signatures  for  a petition,  I will  use  my  best  enorts  to  procure  them,  as 
I did  on  a former  occasion.  I have  the  honour  to  be,  Sir  Richard,  your  faithful  servant, 
(signed)  James  M'Gowan.’* 


“ Sir  Richard  D.  De  Burgho.” 

Note. — I thiDk  it  right  to  state,  that  in  reference  to  this  letter  and  petition, 
the  farmer  of  the  fishery,  Dr.  Shiel,  alleges  that  it  was  unnecessary,  inasmuch 
as  at  each  flood  of  the  tide  salmon  can  leap  over  the  obstruction  at  Ballyshannon 
with  facility. 
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MEMBERS  PRESENT. 


Mr.  Anstey. 

Captain  Archdail. 

Sir  Henry  Wineton  Barron. 
Mr.  Bellew. 

Mr.  Bourke. 

Mr.  Ormsby  Gore. 


Mr.  Grogan. 

Captain  Jones. 

Mr.  O'Plaherty. 

Sir  William  Somerville. 
Mr.  Scully. 


THOMAS  CHISHOLM  ANSTEY,  Esq.  in  the  Chair. 


Sir  Richard  He  Burgho,  Bart.,  called  in ; and  further  Examined. 

1464.  Captain I asked  you  some  questions  on  the  last  day  of  exami-  si 
nation,  and  I understood  you  in  reply  to  say,  first  of  all,  that  the  crocodile  had 
not  been  used  since  the  Act  of  1842  came  into  operation,  that  it  had  been  abated 
by  an  assemblage  of  the  people  themselves  ; and,  secondly,  I understood  you 
to  say  that,  with  respect  to  the  Lax  Weir,  no  application  had  been  made  to  the 
Commissioners,  because  the  people  who  had  an  interest  in  the  fishery  thought 
that  the  Commissioners  did  not  pay  proper  attention  when  they  were  applied 
to  upon  matters  of  that  kind? — To  answer  your  question  in  order,  I have  not 
heard  of  an  instance  of  the  crocodile,  or  the  otter,  as  it  is  locally  called,  being 
used  since  the  passing  of  the  Act  of  1842.  In  that  Act  there  is  a section 
which  makes  it  penal  to  put  any  obstruction  upon  gaps  of  the  kind,  which  pos-. 
sibly  might  have  prevented  it  without  persons  going  to  abate  the  nuisance 
themselves. 

1465.  Therefore  the  nuisance  of  crocodile  seems  to  have  been  abated? — 

It  expired  after  the  passing  of  the  Act. 

1466.  It  has  been  abated  ? — I think  so. 

1467.  As  to  the  Lax  Weir,  and  as  to  the  length  of  the  tail  wall,  I understand 
you  that  no  application  has  been  made  to  the  Commissioners  to  abate  it  ? — No 
application  has  been  made  to  the  Commissioners  to  abate  it,  but  I can  very 
easily  account  for  the  reason.  The  Shannon  appears  by  an  Act  of  prior  date 
to  the  passing  of  the  5th  & 6th  Victoria,  to  have  been  for  certain  purposes 
placed  under  the  especial  care  of  commissioners.  Now  although  every  river  in 
Ireland  was  placed  by  the  5th  & 6th  Victoria,  to  a certain  extent,  under  the 
supervision  of  commissioners  for  carrying  out  that  Act,  still  the  Shannon,  by 
the  5th  & 6th  of  William  the  Fourth,  was  placed  particularly  under  the  care  of 
commissioners.  The  5th  & 6th  of  William  the  Fourth  refers  to  navigation, 
obstructions,  and  drainage  : and  the  river  being  placed  by  that  Act  under  their 
especial  care,  the  parties  resident,  the  public  at  large,  in  fact,  on  the  banks  of 
the  Shannon,  might  not  have  conceived  that  they  were  entitled  to  make  an 
application  when  the  Commissioners  per  se  ought  to  have  come  forward  and 
have  rectified  anything  that  was  wrong  relative  to  the  weir.  Added  to  that, 
where  the  public  are  so  largely  interested,  commissioners,  who  are  appointed 
for  the  carrying  out  of  an  Act  in  a pure  and  proper  manner,  ought  not  to 
require  to  be  reminded  of  their  duty. 

1468.  Is  there  anything  in.  the  Act  of  1842  which  takes  the  Shannon  out  of 
the  Fishery  Commissioners’  control? — Not  that  I am  aware  of;  on  the  con- 
trary, the  Act  of  1842  still  further,  if  they  wanted  it,  gives  them  conti’ol  over 
it,  but  at  the  same  time  they  have  veiy  great  powers  under  the  Act  of  5th  & 
6th  of  William  the  Fourth. 

1469.  My  question  had  no  reference  to  the  5th  & 6th  of  William  the  Fourth, 
but  entirely  to  the  Act  of  1842 : power  is  given  to  the  Commissioners  under 
the  Act  of  1842  to  abate  certain  nuisances? — Yes,  on  application. 

1470.  And  no  application  has  been  made  to  them  ? — Not  that  I am  aware 
of,  but  I have  explained  the  reason. 

0.40.  N4  1471-  And 


R.  De  Burgh 
Bart. 


8 March  1849. 
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Sir  R.  Dc  Burgko,  1 47  ^ • Aud  the  Act  of  Parliament  has  been  in  operation,  how  many  years  ? 

Bart.  Since  1842  ; six  years. 

fiTr  i 7“  ^472.  1 wish  to  refer  you  back  to  the  testimony  which  you  gave  on  the  last 

fljarch  1849.  . j Questions  1240  and  1241  ? — I have  them. 

1473.  In  Question  1240  you  were  asked  a question  with  respect  to  the  dis- 
position of  the  magistrates  to  convict  poachers  for  fishing,  and  your  answer  to 
that  question  was,  " No  ; I say  they  were  not  so  ready ; the  gi*eater  the  num- 
ber of  stake  weirs,  the  less  readiness  there  was ; ” that  is,  the  less  readiness 

there  was  on  the  part  of  the  magistrates  to  convict  in  cases  of  poaching  ? 

Yes. 

1474.  Do  you  state  that  from  your  own  knowledge,  or  from  what  you  have 
heard? — I state  that  I believe  it  is  the  fact,  positively. 

^475;  From  your  own  knowledge  ? — I cannot  say  from  my  own  knowledge  ; 
I state  it  as  my  belief ; I never  asked  a magistrate  who  was  on  the  bench  with 
me,  “ What  was  your  reason  ? ” but  in  conversing  with  them  about  the  different 
fishery  laws  it  is  a notorious  fact  that  there  is  an  exceeding  difficulty  in  getting 
a conviction.  I am  a magistrate  myself,  and  I feel  it ; but,  however,  the  best 
proof  in  the  world  that  such  a thing  was  requisite  has  been  the  last  Act,  where 
the  Executive  felt  it  right  to  place  minimum  penalties ; now  that  is  a direct 
accusation  against  magistrates,  because  it  is  saying,  “ We  put  in  a minimum 
penalty ; you  will  not  do  your  duty,  and  we  must  put  down  a sum  below  which 
you  cannot  descend.”  That  is  an  accusation  brought  against  magistrates  by 
the  Legislature  themselves.  If  it  had  not  been  requisite  I suppose  they  would 
not  have  passed  it,  therefore  I only  go  to  the  same  extent  that  the  Act  has 
gone. 

1476.  Have  you  been  present  yourself  on  the  bench  when  the  bench  of 
magistrates  have  refused  to  convict  persons  accused  of  poaching,  whose  guilt 
appeared  to  you  to  have  been  made  out  by  clear  evidence  ?— I cannot  call  to 
mind  a case  where  I have  been  on  the  bench  ; but  1 know^  that  in  the  Water- 
ford weirs,  where  the  jury  found  that  they  were  illegally  constructed,  the 

' magistrates  had  refused  to  abate  them,  and  it  was  requisite  to  bring  them 
before  a jury.  Now,  had  the  magistrates  done  their  duty  that  course  need  not 
have  been  pursued. 

1477.  I am  sorry  to  say  that  that  is  not  an  answer  to  my  question;  my 

question  was  with  respect  to  poachers ; it  was  not  with  reference  to  a case 
which  had  been  tried  by  law,  where  the  magistrates  sitting  upon  the  bench 
acting  judicially  might  perhaps,  in  your  opinion,  not  have  perfonned  their 
proper  duty  ; my  question  has  entirely  reference  to  your  answer  given  to  Ques- 
tion 1240.  I will  read  you  the  question  which  was  put  to  you;  you  were 
asked  by  a Member  of  the  Committee  fii’st  of  all  with  regard  to  poaching. 
The  Chairman  supposed  that  you  did  not  perfectly  understand  the  question 
which  was  put  to  you,  and  he  put  this  question.  No.  1240  : “The  Honourable- 
Member  asks  you  whether  during  the  period  of  which  you  speak,  when  stake 
weirs  became  the  normal  order  of  things  in  the  Lower  Shannon,  you  found  in 
the  Upper  Shannon  a disposition  on  the  part  of  the  magistrates  to  convict 
poachers  for  fishing  in  the  clo.se  season,  when  they  were  brought  before  them;” 
your  answer  to  the  question  was,  “No;  I say  they  were  not  so  ready;  the 
^eater  the  number  of  stake  weirs,  the  less  readiness  there  was.”  The  ques- 
tion was  followed  up  by  this  one : “ Did  you  find  that  there  was  any  disposition 
on  the  part  of  the  magistrates  to  treat  the  matter  with  indifference,  as  one  in 
which  the  proprietors  of  the  Upper  Shannon  were  not  so  much  concerned  as 
they  had  been  formerly  ? ” Your  answer  was,  “ Certainly ; at  present  they  con- 
ceive that  they  have  no  interest  whatever  in  it ; you  would  possibly  find  a very 
great  difficulty,  even  upon  the  clearest  evidence  of  a crime  having  been  com* 
mitted  against  the  fishery  laws,  to  get  a conviction  ” ? Yes. 

1478.  My  question  to  you  is,  whether  you  have  been  present  yourself  upon 
any  one  of  these  occasions  ; whether  you  gave  that  answer  from  your  own- 
knowledge  or  from  hearsay  and  report?— I give  that  certainly  principally  on 
hearsay,  and  I will  give  you  a case  in  point : The  year  before  last  I was  resi- 
dent in  Mallow,  and  I know  that  the  magistrates  entered  into  an  arrangement 
amongstthemselves  that  they  would  inflict  the  lowest  possible  fines  upon  offences 
committed  in  the  close  season  against  the  fishery  laws ; I know  that  to  be  the 
case ; I know  an  instance  there. 

1479.  Inflicting 
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tinct '=■ 

1480.  Do  you  still  give  that  as  an  instance  of  neglect  of  duty  on  the  oarf  of 

magistrates? — I certainly  think  it  is  a neglect  of  duty.  ^ 

1481.  Captain  Archdall.']  Have  not  the  magistrates  the  power  to  dismiss  the 
case  merely  charging  the  person  convicted  with  the  expense  of  the  summons? 

— Ihey  do  cUsmiss  cases. 

1482.  Without  imposing  any  fine?— -Yes. 

1453.  Chairman:]  When  you  say  that  there  is  an  indisposition  on  the  part 
of  the  magistrates  to  convict,  have  you  attended  to  the  distinction  taken  by 
the  Honourable  Member  who  commenced  the  examination  to-day,  that  distinc- 
tion being  between  the  exercise  of  a judicial  discretion  in  respect  of  the  sentence 
to  be  pronounced,  and  the  performance  of  a duty  in  which  there  is  no  discretion 
to  he  exercised  at  all,  namely,  a duty  to  hear  the  case ; have  you  seen  the  dis- 
tinction between  those  two  cases  which  the  Honourable  Member  has  drawn  • 
when  you  say  that  there  is  an  indisposition  on  the  part  of  the  magistrates  to 
convict,  do  you  really  mean  that  there  is  an  indisposition  on  the  part  of  the 
magistrates  to  hear  the  case  ?— That  is  more  it. 

1454.  In  the  former  case  there  would  he  no  breach  of  duty;  in  the  latter 
case  there  would : — Yes. 

1485.  Are  you  quite  sure  then,  that  there  is  an  indisposition  on  the  part  of 
the  magistrates  to  hear  the  case  ?— There  is. 

1486.  Supposing  the  magistrates  have  a judicial  discretion  to  award  what 
punishment  they  like  with  the  case  when  it  comes  before  them,  why  should  they 
have  any  indisposition  to  hear  the  case  ?-They  lock  with  a very  lenient  eye  on 
tte  offender,  and  possibly  supposing  that  the  case,  if  it  come  before  them,  would 
be  clearly  proved,  they  might  wish  not  to  hear  the  case  in  order  not  to  convict 
the  party. 

1487.  Surely  if  that  course  would  be  a palpable  breach  of  duty  and  the  other 
would  not  be  necessarily  a breach  of  duty,  and  if  they  could  screen  the  offender 
equally  m the  one  case  as  in  the  other,  they  would  take  the  course  that  would 
expose  them  to  less  obloquy,  would  they  not  ?— Naturally  they  would. 

148S.  Mr.  Bdlm.]  Are  you  speaking  merely  of  magistrates  in  the  district 
ot  Limenck  and  along  the  Shannon,  or  in  other  parts  of  the  country  ?— I sneak 
™ Blackwater,  and  with  reference  to  what  I have  heard 
ot  the  hshery  cases  on  the  Suir,  the  Nore,  and  the  Barrow. 

1489.  Chaiiman.]  With  reference  to  these  prosecutions,  I may  ask  you 

nrnseem  d'h  **'*  Passing  of  the  Act  of  1842,  has  been  himself 

prosecuted  before  the  magistl-ates  for  not  keeping  the  close  season  i— He  has. 

1490.  Is  that  the  weekly  close  season  or  the  yearly  close  season’ The 

weekly  close  season. 

th:t®eekfc£S*‘="^  clcsedduring 

1492.  Which  begins  on  Saturday  night  and  ends  on  Monday  morning  ?— Yes 

1493-  Was  he  prosecuted  at  petty  sessions?— He  was.  ® 

1494-  In  the  city  or  in  the  county  ?— In  the  city. 

what  space  of  time  were  the  hatches  kept  closed?— It  was 
sumci^t  to  prosecute  him  that  they  were  found  closed. 

,lul  were  the  hatches  kept  closed ; how  long 

hi  closed ?-l  do  not  remembe? 

how  long  It  was  said  that  they  were  closed,  but  I know  that  they  were  so. 

1497-  Did  the  petty  sessions  convict  him?— Yes. 

1498-  Did  they  impose  any  fine  upon  him  ? Yes. 

1499.  In  what  year  was  that  ? — It  was,  as  well  as  I reeoReetj  in  1846. 

1500.  VVnat  was  the  amount  of  the  fine  which  they  set  upon  him  ? — £,  20. 

- ^ you  know  of  the  capabilities  of  his  weir,  might  it  have  been 

wor  h his  while  to  have  incurred  that  fine  and  paid  it,  and  to  have  gone  on  still 
renewing  the  offence  f — Occasionally  it  might. 

1502.  He  could  catch  fish  enough  to  more  than  pay  that  fine  ? — Yes,  at  cer- 
tain times  and  periods. 

1503.  Even  if  convicted  ? — Yes. 

1 504-  There  is  some  difficulty,  is  there  not,  in  convicting  for  offences  aeainst 
- 0 "^that 
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that  clause  in  the  Fishery  Act,  committed  at  night  when  there  is  nobody  to 
•watch  the  hatches  ? — Yes,  there  is. 

1 505*  Did  he  appeal  to  the  quarter  sessions  ? — He  did. 

1.506.  The  quarter  sessions  held  in  the  city,  of  course  ? — Yes. 

1 507.  Did  the  quarter  sessions  make  any,  and  what  alteration  in  the  sentence 
passed  upon  him  by  the  petty  sessions  r — ^ es,  they  reduced  the  penalty  to  5 1. 

150S.  They  reduced  the  penalty  from  20  1.  to  5 1.  r — Yes. 

1,509.  There  is  no  mode  of  setting  that  right,  is  there,  by  the  Act? — Not 
that  I am  aware  of. 

1510.  The  decision  of  the  quarter  sessions  being  final  ? — Yes. 

1511.  Mr.  BeUew.']  'Would  not  the  decision  of  the  quarter  sessions  be  a good 
deal  free  from  those  local  interests  which  might  be  chiefly  supposed  to  influence 
the  petty  sessions  ? — The  same  party  assemble,  but  I presume  they  are  liable  to 
be  directed  by  the  assistant  barrister. 

1512.  Chairman.']  But  the  magistrates  may,  if  they  see  fit,  act  against  the 
opinion  of  the  assistant  barrister  ? — I believe  so. 

1513-4.  'My.  Bellew.]  Did  they  in  this  case I do  not  know  whether  he  gave 
them  any  direction,  but  I know  that  the  original  fine  of  20 1.  was  subsequently, 
on  appeal  to  the  quarter  sessions,  reduced  to  5 1. 

1515.  Have  you  reason  to  suppose  that  that  was  against  the  advice  of  the 
assistant  barrister  ? — I cannot  say  whether  it  was  or  not. 

1516.  Mr.  Grogan.]  Then  would  it  not  appear  that  that  reduction  of  the 
fine  from  20  1.  to  5 1.  at  the  quarter  sessions  was  rather  adverse  to  the  answers 
to  which  Captain  Jones  called  your  attention  ; it  would  rather  appear  as  if  the 
magistrates  had  been  severe  on  that  occasion? — I think  the  section  of  the  Act 
under  which  he  was  prosecuted  must  show  some  reason.  I have  got  the  section, 
and  I rather  think  that  this  section  under  which  Mr.  Gabbett  was  fined  is  the 
only  section  in  this  Act  'which  has  a minimum  penalty  attached  to  it,  namely, 
that  for  each  and  every  offence  by  which  you  transgress  against  the  section,  you 
must  be  fined  not  less  than  5?.,  and  possibly  it  might  have  been  that  he  was 
summoned  for  three  or  four  transgressions,  and  that  it  was  5 1.  for  each. 

1517.  Have  you  any  means  of  knowing  whether  the  same  magistrates  at- 
tended upon  both  occasions ; do  you  recollect  whether  that  was  the  case  or 
not? — No,  I do  not ; I was  not  present  at  the  quarter  sessions. 

1518.  Chairman.]  What  is  the  maximum  penalty  appointed  by  that  section  ? 
— £.20,  I think. 

1 51 9.  Look  at  it,  if  you  have  it  there ; I think  you  will  find  that  it  is  60 1.  ? 
— It  is  not  less  than  5 /.,  I think. 

j 520.  Nor  more  than  50  /.  ? — It  may  be  so. 

1521 . Mr.  Belle’S!.]  What  did  you  state  was  the  cause  why  the  quarter  ses- 
sion reduced  the  fine? — At  petty  sessions  he  might  have  been  fined  20  1.,  being 
summoned  for  three  or  four  transgressions,  and  they  might  have  inflicted  the 
minimum  penalty  for  each  time.  I am  not  aware  of  the  critical  circumstances. 
I am  a'vi'are  of  the  general  fact  that  he  was  summoned,  but  I did  not  read  the 
summons,  nor  see  it. 

1522.  Mr.  Groga7i.]  In  that  particular  instance,  wa^  it  the  police,  or  who 
was  it  that  laid  "the  information  against  this  party  in  the  first  inquiry  before 
the  magistrates  ? — I do  not  know ; I rather  think  it  was  a person  who  was  sent 
down  by  some  gentlemen  who  were  fishing  at  Castleconnel. 

1.523.  Of  course  it  must  have  occasioned  some  expense  for  that  party  to 
attend  the  appeal  also  ?— The  expense  could  not  have  been  veiy  great,  because- 
it  was  near.  The  place  where  the  party  was  sent  to  detect  Mr.  Gabbett  trans- 
gressing is  not  a great  distance  from  where  the  quarter  sessions  are  held,  or 
where  he  came  from. 

1524.  You  are  not  personally  conversant  with  the  transaction? — I was  not 
there  that  season  ; 1 was  away  from  home. 

1525.  Chairman.]  What  magistrates  were  present  on  this  prosecution  at 
petty  sessions  ? — I do  not  know  who  were. 

1526.  You  were  notpresent? — No. 

3527.  Do  you  suppose  that  20  I would  be  a low  penalty  or  a high  penalty 
for  the  offence  of  keeping  closed  the  hatches  in  this  weir  during  the  weekly 
close  season,  supposing  the  Act  of  Parliament  empowered  the  magistrates  to 
impose  a higher  penalty  r — That  would  depend  on  circumstances  greatly. 

1528.  Supposing 
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1528.  Supposing  the  weirs  were  kept  closed  during  the  whole  of  the  weekly 
close  season,  that  is,  from  Saturday  night  till  Monday  morning  would  20  I be 
a high  or  a low  penalty  for  that  offence  ?-Generally  speaking  I think  it  would 
be  a low  penalty. 

1529.  Would  it  not  always  he  a lowpenaltyin  that  particular?— It  might  not 

always  be  a low  penalty.  ’ 

1 53°-  Will  you  explain  your  answer  ?— At  certain  periods  salmon  do  not  run 
m large  quantities,  so  that  it  might  so  happen,  though  very  seldom,  that  he 
would  not  catch  201.  worth  of  fish;  for  example,  at  very  low  tides  and  fine 
weather. 

1531.  But  howls  that  to  be  proved? — The  only  way  in  which  it  could  be 
proved  would  be  by  the  state  of  the  weather  at  the  time,  and  the  tide ; it  could 
not  easily  be  proved. 

1532.  I am  asking  you,  as  a magistrate,  whether  you  think  that  20Z  would 
be  a high  penalty  or  a low  penalty  for  the  offence  of  keeping  those  hatches 
elosed  during  the  entire  of  the  weekly  close  season  ?— As  a general  rule  cer- 
tainly, I think  it  a low  penalty. 

'.533-  By  what  rule  would  you  govern  yourself,  then,  in  inflicting  penalties 
under  the  Act ; is  not  the  object  of  these  penalties  the  repression  of  such 
offences  in  time  to  come  1 — Certainly, 

1534-  If  there  were  an  uninterrupted  run  of  fish  into  the  chambers  from 
Saturday  night  till  Monday  morning,  would  not  the  quantity  of  fish  destroyed 
and  prevented  from  passing  up  the  river  he  very  large  '—It  certainly  would. 

, „!535;  Is  not  the  direct  object  of  the  penalty,  therefore,  to  prevent  the  possi- 
bility of  such  an  offence  ?— It  is. 


1536,  Must  not  therefore  the  amount  of  the  penalty  to  be  imposed  on  that 
offence  committed  on  that  spot  be  always  one  and  the  same  ; that  is,  the  very 
highest,  m order  to  restrain  parties  from  committing  it?— It  should  to  be 
perfectly  detersive. 

.^^1537-  Is  not  that  the  only  object  of  the  Act.  perfectly  to  deter  offenders  ?— 

1538.  When  magistrates  therefore  are  invested  with  a discretion  in  the 
appointment  of  fines,  is  it  not  rather  in  respect  of  individuals,  and  of  localities 
than  of  times  and  seasons ; for  instance,  when  a magistrate  has  to  visit  for  the 
same  offence,  two  persons,  one  of  whom  is  in  possession  of  a weir  capable  of 
destroying  a great  number  of  fish,  and  the  other  in  possession  of  a weir  capable 
of  destroying  very  few  m respect  of  locality  or  in  respect  of  dimensions,  the 
magistrate  migr  then  we  1 exercise  a discretion,  may  he  not,  as  to  the  amount 
of  fine  which  he  inflicts  r— Yes,  certainly. 

1539-  But  when  it  is  to  be  inflicted  on  the  same  person  in  respect  of  the 
same  weir,  must  not  the  amount  be  always  the  same,  in  order  to  deter  that  per 
son  properly  ?— I think  it  ought  tp  be  invariable 

generally  the  fine  of  20/.  imposed  on 
Mr.  Gabbett  would  be  considered  a low  penalty,  your  answer  is  now  to  be 
taken  to  be  that  it  would  always  be  a low  penalty  ? Yes. 

1541.  Would  a penalty  of  5/.,  the  minimum  penalty  appointed  by  that 
r judgment,  knowing  as  you  do  the  locality,  operate  to  deter  Mr. 

Gabbett  from  violatmg  the  Act  in  future?-!  do  not  think  that  it  would 


1542.  In  any  circumstances?—!  do  not  think  so. 

1543'  Is  not  that  clause  one  of  the  very  few  in  the  Act  by  which  minimum 
penalties  are  appointed  r— As  weU  as  I recoUect  it  is  the  only  section  having  a 
minimum  penalty  m the  5th  & 6th  Victoria. 

1544-  Do  you  happen  to  know  what  was  the  course  taken  by  Mr.  Poole  Gab- 
bett m 1842  with  respect  to  the  clauses  in  Lord  Eliot’s  Bill,  appointing  mini- 
mum penalties  in  all  cases  of  offence  against  the  Fishery  Acts  ? — No,  I do  not. 

I54.5*  Captain  Jbnc^.]  Then  the  facts  are  in  tliis  last  case  that  the  magis- 
trates at  petty  sessions  ordered  a fine  amounting  to  20  /.,  and  that  upon  appeal 
to  the  quarter  sessions  the  fine  was  reduced  to  5 1.  ? — Such  were  the  facts. 

1546.  Chairman.}  The  magistrates  of  both  courts  being  city  magistrates  ? — ^ 
I he  offence  was  committed  in  the  city. 

1547-  Were  the  petty  sessions  and  the  quarter  sessions  composed  of  city 
magistrates  r — I believe  that  the  only  magistrates  who  can  sit  on  city  quarter 
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Sir  K.  De  liurgko,  sessions  are  city  magistrates ; however,  there  are  some  magistrates  who  have  a 
Bart.  commission  of  the  peace  for  the  county. 

— 1548.  Mr.  O.  Gore.]  Tou  stated  that  there  was  an  unwillingness  on  the  part 

8 March  1849.  jjjg  magistrates  in  Limerick  to  enforce  the  penalties  of  the  Act  against  petty 

poachers  ? — Not  in  the  town  of  Limerick,  but  I think  in  the  county  there  would 
be. 

1549.  Is  the  case  general  throughout  Ireland  — They  look,  as  I say,  very 
leniently  upon  offences  committed  against  the  Fishery  Laws. 

1550.  Chairman.']  In  the  upper  portions  r— In  the  upper  portions. 

1.551.  Mr.  0.  Gore.]  Both  by  petty  poachers  and  by  those  who  close  their 
weirs  illegally  r — They  are  tried  by  a different  class  of  magisti-ates  ; the  party 
holding  the  Lax  Weir,  the  great  poacher,  if  I may  so  distinguish  him,  is  tried 
by  a different  bench  from  the  sm^l  poachers. 

1552.  And  does  he  meet  with  less  leniency? — No;  I think  he  meets  with 
more  leniency. 

1551*.  To  what  cause  do  you  ascribe  that  unwillingness  which  you  have 
stated  to  exist  on  the  pai’t  of  the  magistrates  ? — I have  answered,  1 think,  that 
question. 

1552*.  They  being  themselves  interested  parties  r — I think  possibly.  I do 
not  know  who  the  magistrates  were  that  sat  upon  that  ease  at  petty  sessions. 

1553.  Mr.  Sculli/.]  Was  the  offence  committed  within  the  boundary  of  the 
the  city  of  Limeiick  ? — Yes. 

1554.  Chah'man.]  Have  you  calculated,  from  such  data  as  your  own  experi- 
ence has  supplied  you  with,  the  probable  amount  to  which  the  inland  fish- 
eries of  Ireland  wordd  be  advantaged  by  a better  legislation  for  the  protection 
of  those  fisheries,  from  the  mouth  to  the  source  ? — Yes. 

1555.  Will  you  state  to  what  amount  you  suppose  their  productiveness 
would  be  increased  ? — Necessarily  my  sources  of  information  were  very  inaccu- 
rate indeed ; but,  however,  steering  clear  of  any  excess,  I think  that  it  could 
be  increased  to  2,000,000^.  per  annum.  For  example,  by  taldug  the  amount 
that  Mr.  Croker  gives,  which  I am  quite  sure  is  correct,  as  to  the  produce  of 
one  salmon ; and  taking  the  destruction  at  a very  low  ratio,  in  every  river  in 
Ireland,  it  would  amount  to  that'  sum,  and  a great  deal  more. 

1556.  Mr.  O.  Gore.]  The  destruction  by  w'hat  means? — All.  The  only 
desti'uction  that  he  alludes  to  in  that,  is  the  destruction  during  the  winter  close 
time,  by  poachers. 

1557.  Captain  Jones.]  I will  take  you  back  to  another  of  your  answers,  in 
reply  to  <^uestion  1210.  You  were  asked  whether  “ the  modeni  Acts  of  Parlia- 
ment, that  is,  the  Acts  passed  since  1842”  (and  I suppose  you  meant  to  include 
that  of  1842  also),  “tend  to  assist,  or  to  obstruct  the  public,  in  the  enforce- 
ment of  what  rights  they  may  have  against  the  claimants  of  these  several 
rights.”  Your  answer  was,  “ It  certainly  had  the  effect  of  almost  entirely  an- 
nihilating public  right.”  Tliat  question  was  followed  up  by  Question  i2i0: 
“ I am  not  asking  you  as  to  the  effect  upon  right,  but  as  to  the  obstruction. 
The  question  is,  do  you  find  that  the  Acts  of  Parliament  passed  since  1842 
assist  or  facilite  the  vindication  of  public  rights  against  the.  claimants  of  exclu- 
sive rights  ?”  The  answer  was  ; “ It  does  not  assist  it  at  all ; on  the  contrary, 
it  makes  it  much  more  difficult  to  vindicate  public  rights.”  Did  you  include 
in  that  answer  the  Act  of  1842? — Certainly. 

155S.  Have  the  goodness  to  state  to  the  Committee  why  you  entertain  that 
opinion,  that  the  Act  of  1842  has  made  it  much  more  difficult  to  vindicate 
public  rights,  and  that  it  does  not  assist  at  all  in  their  vindication  ? — In  the 
first  place,  the  difficulty  in  the  maintenance  of  public  rights  under  the  Act  of 
1842,  arises  from  the  sanction  that  is  therein  given  to  the  existence  of  stake 
weirs  in  the  estuaries  of  Ireland.  Previously  to  the  passing  of  the  Act  of 
1842,  there  was  a statute  that  was  very  distinct  as  regards  stake  w'eirs.  I will 
refer  you  in  the  first  place  to  the  18th  section  of  the  Act  of  1842,  where  I 
think  stake  weirs  are  first  mentioned.  I will  just  read  it : “ And  whereas 
doubts  exist  with  respect  to  the  right  to  use  stake  weirs  and  stake  nets,  bag 
nets  and  other  fixed  nets,  for  the  purpose  of  catching  salmon  in  the  sea  and 
tide  ways  along  the  coast  of  Ireland,  and  it  is  necessai-y  to  define  and  declare 
such  rights  ; be  it  therefore  declared  and  enacted,  that  it  shall  and  may  be 
lawful  for  any  person  legally  possessed  of  or  entitled  to  any  several  fishery  in 
or  along  any  estuary  or  part  of  the  sea  coast  in  Ireland,  to  fix  or  erect,  or 

authorize 
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authorize  any  lessee  or  assignee  to  fix  or  erect  within  the  limits  and  bounds  Sir  i?.  De  Burgho, 
of  such  fishery,  but  subject  to  the  prorisions  of  this  Act,  and  such  regulations 
and  restrictions  as  may  be  made  by  the  said  Commissioners  pursuant  to  the  "T! — ' — "T 

powers  hereinafter  reserved  to  them,  any  stake  -weir,  stake  net,  bag  net,  or  ° March  1849. 
other  fixed  net  for  the  taking  of  salmon  : provided  always,  that  the  placing  or 
erection  of  such  stake  nets  or  other  fixed  nets  as  aforesaid  shall  not  give  or 
confer  any  right  or  title  to  the  occupancy  of  the  said  shore,  (except  for  the 
purpose  of  attaching  the  said  fixed  nets  thereto)  ; saving  to  the  Q-ueen’s  most 
Excellent  Majesty,  and  all  the  subjects  of  this  realm,  the  free  and  full  exercise 
and  enjoyment  of  ail  other  rights  of  fishing,  or  other  rights  whatsoevei’,  in  or  along 
the  said  sea  shore  or  coast,  or  the  shore  of  such  estuary  as  aforesaid,  subject 
to  tlie  provisions  herein  contained.”  Now  the  preamble  of  that  section  acknow- 
ledges that  there  were  doubts,  and  subsequently  it  defines  and  declares  the  rights ; 
that  is  only  an  aclmowledgment  of  the  possibility  of  creating  such  a right ; 
and  then  the  19th  section  proceeds  to  declare  the  circumstances  under  which 
it  shall  be  legal  to  erect  nets  along  the  sea  coast.  Now  previously  to  the 
passing  of  this  Act  it  appears  from  several  decisions  that  the  estuaries  of  Ireland 
were  public  property  to  a certain,  I believe  to  an  entire  extent.  This  makes 
them  the  reverse.  The  circumstances  under  which  it  authorizes  the  erection 
of  stake  weirs  in  the  19th  section  are,  by  a “ tenant  holding  for  a term  of  years, 
of  which  not  less  than  14  shall  be  unexpired  at  the  time  of  the  first  erecting 
such  net,’’  making  it  imperative  that  there  shall  be  the  “ consent  in  writing 
of  the  chief  landlord  or  lessor  seised  of  any  rent  and  reversion  in  such  land 
it  makes  it  imperative  that  the  landlord  is  to  give  his  consent.  It  might  have 
been  without  this  proviso  to  a certain  extent  a benefit  to  the  poorer  portions 
living  along  the  estuaries  of  the  river  if  they  could  have  erected  a stake  weir  of 
their  own  accord,  but  here  it  absolutely  makes  it  requisite  that  they  must  get 
the  consent,  making  it  dependent  upon  the  will  “of  the  chief  landlord  or  lessor 
seised  of  any  rent  and  reversion  in  such  land so  that  the  benefit  to  the  poorer 
portions  who  would  naturally  be  supposed  to  erect  weirs  under  this  section,  is 
interfered  with  considerably  by  ma^ng  them  dependent  upon  the  landlord  or 
chief  lessor.  I do  not  think  it  authorizes  the  landlords  to  receive  rent ; it 
merely  states  that  the  parties  are  to  obtain  the  consent  of  the  landlord  in 
writing ; however,  the  landlords  have,  in  giving  consent,  insisted  upon  extract- 
ing rent  for  that  consent. 

1.559.  Bellew.']  By  that  Act  ? — Yes.  I do  not  know  an  instance  where 
a rent,  be  it  ^-eat  or  small,  is  not  paid  for  a stake  weir.  The  2 1st  section  has  a 
proviso  that  it  is  not  to  interfere  with,  or  be  detrimental  or  injurious  to,  navi- 
gation ; and  the  22d  section  is  merely  that  such  nets  are  not  to  be  in  the  narrow 
parts  of  estuaries ; these  protective  sections  have  not  been  attended  to,  but 
I conceive  that  the  principal  injury,  and  what  is  chiefly  detrimental  in  this  Act 
to  public  right,  arises  in  this  way : in  the  23d  section  there  is  a saving  for 
stake  weirs  which  have  been  established  for  20  years  ; and  in  the  24tli  section 
the  legalizing,  in  fact,  of  stake  weirs  that  have  been  erected  for  10  years  or 
upwards  “within  the  limits  of  a several  fishery.”  Now  there  is  no  doubt  that 
under  the  10th  of  Charles  1st,  which  has  been  repealed  by  this  Act,  stake 
weirs,  or  any  means  of  taking  fish  upon  fixed  poles,  were  clearly  illegal,  even 
“ within  the  limits  of  a several  fishery  ” ; and  here  it  directly  holds  out  a bonus 
to  the  man  who  has  succeeded  in  outraging  and  violating  that  Act  of  Parlia- 
ment for  10  or  20  years.  It  says  to  the  violator  of  the  public  right,  You 
have  succeeded  in  keeping  up  your  illegal  erection  for  so  many  successi^'e 
years ; here,  therefore,  is  a clear  title  to  it,  because  you  have  done  so  ” 

1560.  Captain  Joncj.]  These  are  the  reasons,  then,  why  you  say  that  the 
Act  of  Parliament  passed  in  1842  has  not  assisted  in  the  vindication  of  public 
rights,  but,  on  the  contrary,  makes  it  much  more  difficult  to  vindicate  those 
public  rights  ? — Certainly. 

1561 . Chah'man.']  Did  not  the  same  Act  of  Parliament  repeal  all  the  previous 
Acts  ? — Yes. 

1562.  Is  not  the  language  of  the  clause  by  which  the  Acts  of  Parliament  are 
repealed  sufficiently  comprehensive  to  embrace  not  only  public  but  private 
Acts  r — May  1 answer  now  the  previous  question  ? 

1563.  You  will  answer  that  question  first.  Is  not  the  clause  by  which  those 
Acts  of  Parliament  are  repealed  sufficiently  large  to  repeal  both  the  public  and 
the  private  Acts  relating  to  fisheries  ? — Yes. 
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1 564-  Is  not  the  effect  of  that  repeal  such  as  to  throw  questions  of  nrooertw 
into  a great  state  of  confusion  ? — Certainly.  ^ y 3 

• several  fisheries  in  navigable  rivers,  which  at  present  exist 

m li'eland  (I  speak  of  legal  fisheries  only)  dependent  for  title  upon  Local  Acts 
of  Parliament  only? — I should  say  so. 

1 566.  Therefore,  this  Act  of  Parliament  having  repealed  those  Local  Acts  of 
Farhament,  the  effect  is  to  produce  a general  confusion  of  right,  not  only  of 
public  nght,  but  also  of  private  right,  and  to  leave  the  state  of  the  law  very 
uncertain  at  this  moment  ?— Certainly ; that  is  the  effect.  ’ 

_ 1567.  So  that,  with  the  exception  of  Mr.  Cooper,  I think,  whose  Fishery  Aet 
is  excepted  from  that  repeal,  and  with  the  exception  of  a joint-stook  company 
whose  Fishery  Act  is  also  excepted  from  that  repeal,  there  is  no  proprietor  of  a 
several  fishery  in  a navigable  river  at  this  moment  in  Ireland  who  would  feel 
himself  strong  enough  to  go  to  law  to  try  the  title  of  his  fishery  ?— Yes  those 
are  the  two  exceptions  to  which  I was  going  to  refer.  ^ 

1568.  So  that  not  only  the  public  are  deterred  from  prosecutions  but  even 

lawful  proprietors  are  or  ought  to  be  deterred  from  instituting  such  proceediiiss 
as  would  call  their  own  titles  into  question  ? — Certainly.  ° 

1569.  Captain  Jones.]  That  is  your  reason  ? — That  is  my  reason. 

1570.  Chairman:]  As  I understand  it,  that  clause  which  repeals  these  Acts 

of  Parliament  relating  to  fisheries  says,  except  an  Act  of  Parliament  by  which 
ttie  fishery  of  a jomt-stock  company  is  regulated,  and  except  also  an  Aet  of 
Parliament  of  the  first  year  of  the  Queen  relating  to  Mr.  Cooper’s  fishery  in 
the  county  of  Sligo  ? — Yes.  ^ 

_ 157’-  Are  you  aware  that  at  the  prosecution  to  which  you  alluded  iust  now 
in  your  answer  to  one  of  my  questions,  one  of  Mr.  Gabbett’s  witnesses  stated 
the  quantity  of  fish  that  he  had  actually  taken  during  the  period  for  which  the 
hatches  were  kept  closed  ? — No. 

1572.  You  do  not  know  the  fact  ? — I do  not. 


1573-  Captain  Archdall.]  Supposing  this  public  right  were  entirely  uncon- 
trolled, and  that  the  poorev  part  of  the  population  could  fix  stake  weirs  as  they 
pleased,  would  there  be  an  increase  in  the  number  of  stake  weirs,  or  otherwise  ? 
— I tliink  there  would  be  an  increase. 

1574.  And  the  consequence  would  be,  of  course,  a greater  destruction  of  the 
fish  on  theii’  way  to  the  upper  rivers  ? — Yes. 

»575-  Chairman.]  I understand  that  the  objection  which  you  take  to  the 
Act  of  Parliament  of  1842  is  this,  is  it  not,  that  it  enables  people  to  erect  or 
rdther  to  maintain,  stake  weirs  where  before  nobody,  rich  or  poor,  could  have 
erected  or  maintained  them!— Certainly;  that  is  my  objection  to  the  Act  of  1842. 

1576.  Under  the  existing  law  proprietors  mayin  certain  cases  maintain  stake 
weirs  ? — Yes. 


1577-  If  that  law  were  repealed,  would  not  the  effect  he  simply  this  that 
proprietors  would  not  then  be  able  to  maintain  them  ?— Certainly,  if  the  ancient 
laws  were  revived. 

1578.  The  effect  of  repealing  the  law  would  not  be  to  enable  poor  people  to 
erect  stake  weirs  anywhere  ? — No.  ^ 

1,579-  you  able  to  tell  the  Committee  the  names  of  the  different  gentle- 
men who  have  stake  weirs  down  the  Shannon  in  that  part  which  was  covered 
by  the  claim  of  the  old  corporation  down  to  1841,  but  which  is  now  claimed  by 
these  gentlemen,  the  corporation  having  waived  its  claim  ?— Yes,  I think  I am 
or  very  nearly.  ’ ’ 

1580.  Will  you  state  their  names,  and  the  places  where  they  have  stake  weirs 

so  far  as  you  are  able  to  recollect  them,  and  will  you  distinguish  whether  they 
are  magistrates  for  the  county,  distinguishing  those  stake  weirs  also  which 
according  to  your  examination,  appeared  to  be  in  existence  before  the  case  of 
Gabbett  v.  Lord  Monteagle  r— It  is  difficult  for  me  to  give  you  correctly  those 
who  had  weirs  before  1840,  inasmuch  as  at  that  period  I was  not  well  ac- 
quainted with  the  estuary  of  the  Shannon ; it  is  anterior  to  my  time  if  I may 
so  express  it.  ’ ^ 

1581.  Make  it  as  nearly  as  you  can  1— I should  not  like  attempting  to  give 
you  the  names  of  those  who  had  weirs  before  1840,  because  I could  not  speak 
with  any  degree  of  accuracy  about  it. 

1582.  Then  give  the  names  which  I asked  you  for  in  the  first  instance  !— I 
must  premise  by  stating  that  these  are  the  owners  of  ground  along  the  shore. 

and 
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and  that  some  of  them  have  leased  a great  number  of  weir  sites  to  tenants,  so  ^ 
that  although  there  ate  a certain  number  of  names,  it  does  not  follow  that  there 
are  the  same  number  of  weirs ; some  of  them  have  a great  number  of  weirs 
on  their  estates  ; some  ten,  some  twelve,  some  five.  The  names  are  in  Kerry, 
Lord  Ennismore,  he  is  a justice  of  the  peace  ; Mr.  Wren,  William  Hickey,  Esq., 
he  is  a justice  of  the  peace  also  ; the  Rev.  Mr.  Leonard,  Mr.  Thomas 
O’Connor,  William  Sandes,  Esq.,  he  is  a justice  of  the  peace. 

1583.  You  ai’e  not  stating  the  names  of  the  places  where  they  have  their 
weirs ; I asked  you  for  that  also  ; you  are  reading  from  a paper  ? — Yes. 

1584.  W^ould  it  save  the  time  of  the  Committee  if  you  read  it  out  and  gave 
it  in  as  part  of  your  evidence  ? — Y es ; I think  it  woul^  as  far  as  I know. 

15S5.  Is  it  a complete  list,  or  is  it  incomplete? — As  far  as  I know  it  is 
complete. 

1586.  There  maybe  more  than  those? — There  might  be  a few  more;  it 
comprises  a very  long  district  in  the  mouth  of  the  Shannon. 

1 587.  There  may  be  more ; but  as  far  as  it  goes  you  know  it  to  be  correct  ? 
— Yes. 

1588-9.  Will  you  read  it? — “ Lord  Ennismore,  in  the  county  of  Kerry;  his 
weirs  are  let  to  tenants;  the  situation  of  the  weirs  is  at  Beal.  Mr.  Wren; 
his  weirs  are  in  his  own  hands,  and  the  situation  of  his  weirs  is  at  Litter. 
William  Hickey,  esq.,  is  a justice  of  the  peace;  his  weirs  are  let  to  tenants; 
they  are  at  Killelton.  The.  Rev.  Mr.  Leonard ; his  weir  is  let  to  tenants ; it  is 
at  Carrig  Island.  Mr.  Thomas  O’Connor,  let  to  tenants  at  Kiicolgan, 
William  Sandes,  esq.,  justice  of  the  peace,  let  to  tenants ; the  site  of  his  weir 
is  at  Glimcloughsagh.  Robert  Leslie,  esq.,  let  to  tenants  at  Tarbert : those 
are  all  in  the  county  of  Kerry.  In  the  county  of  Limerick : Thomas  Fitz- 
gerald, esq. ; let  to  tenants  ; that  is  in  Ballydonoghoe.  The  Knight  of  GHn, 
justice  of  the  peace,  let  to  tenants  at  Farranamilier,  also  in  his  own  hands 
at  Lower  Ballygittinane,  also  let  to  tenants  at  Cahara.  Daniel  C.  Hartnett, 
esq.,  justice  of  the  peace ; in  his  own  hands  at  Sbannonlawii.  John  Hamilton  ; 
esq.,  justice  of  the  peace ; tenants  at  Barker's,  Killacalla.  Richard  Q.  Sleeman, 
esq.,  justice  of  the  peace ; in  his  own  hands,  at  Hants,  Killacalla.  The  Earl  of 
Clare,  justice  of  the  peace,  let  to  tenants  at  Kiltury.  Mr.  Patrick  Grippin ; 
in  his  own  hands,  at  Carhurbawn.  Mr.  Maurice  Hewson,  let  to  tenants  at 
Colehil!,  neai-  Longhill.  The  Earl  of  Clai’e,  justice  of  the  peace;  tenants  at 
Ballynash.  Lord  Alonteagle,  justice  of  the  peace;  tenants  at  Foynes.  Lord 
Carrick  and  Mr._  Massey ; tenants  at  Aghanish  and  Derenish. 

1590.  What  is  Mr.  Massey’s  Christian  name? — I do  not  know  what  his 
Christian  name  is.  Lord  Guillamore,  a justice  of  the  peace;  let  to  tenants  at 
Court  Browne.  Edmund  O.  D.  Westropp,  esq.,  justice  of  the  peace,  let  to 
tenants  at  Ballysteen.  Lord  Dunraven,  let  to  tenants  at  Bugle  Castle ; he  is  a 
justice  of  the  peace.  The  Rev.  William  Wallei’,  justice  of  the  peace;  he  has 
some  weirs  in  his  own  hands  and  some  let  to  tenants ; Castletown  is  the  site  of 
them.  In  the  county  of  Clare,  C.  M.  Yandeleur,  esq.,  justice  of  the  peace  ; he 
has  a very  long  tract  of  ground,  from  Kilrush  up  to  Labasheeda  ; his  weirs  are 
let  to  tenants.  — Reeves,  esq.,  let  to  tenants  at  Burrane.  The  Misses  Hick- 
man, tenants  at  Poulnadaree.  Jonas  Studdert,  esq.,  justice  of  the  peace,  in  his 
own  hands,  at  Burrane.  The  Misses  Hickman,  tenants  at  Clanderlaw  Bay. 
John  Westropp,  esq.,  justice  of  the  peace,  tenants  in  Clanderlaw  Bay.  Mrs. 
Lloyd,  tenants  in  Clonnkeny.  Representatives  of  Thomas  Barclay,  esq.,  tenants 
at  Eribul.  Representatives  of  Minor  Finucane,  tenants  at  Gonleen.  John  B. 
Scott,  esq.,  justice  of  the  peace,  tenants  a Caheracon.  I think  that  there  are 
some  weirs  or  bag  nets  at  the  Cooper  Hill  property,  and  Sir  Hugh  Dillon 
Massey  also,  who  is  a justice  of  the  peace,  I think,  but  am  not  certain,  has 
property  in  weirs  upon  the  Lower  Shannon,  in  the  county  of  Clare. 

159^-  Do  you  know  whether  Mr.  Hai’tnett  has  a weir  also? — Yes,  I have 
read  bis  name  ; Daniel  C.  Hartnett. 

1592.  I think  you  say  that  you  are  not  able  to  distinguish  which  of  these 
gentlemen  had  weirs  in  1842,  and  have  not  weirs  now? — No  ; prior  to  1840  I 
could  not  say. 

1593*  Will  you  state  from  what  data  you  estimated  the  probable  increase  in 
the  productiveness  of  the  fisheries,  from  a better  legislation.  Let  me  ask  you 
first  of  all,  independently  of  indirect  loss  occasioned  by  the  destruction  of 
spawning  fish,  or  unseasonable  fish,  have  you  any  reason  for  fixing  the  amount 
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Sir  R.  De  Burgho,  in  value  of  the  fish  actuall)'  caught  by  weir  owners,  and  sold  in  the  London 
' markets  and  other  markets,  per  annum,  throughout  Ireland? — Yes  ; from 
8 March  1840.  ^^62,nng  the  amount  of  fish  that  has  been  exported  from  a given  place,  and  then 

relatively  valuing  other  estuaries  and  rivers. 

3594.  What  is  the  amount  in  value  of  the  fish  caught  at  those  weirs 
throughout  Ireland,  and  sold  or  consumed  annually?— As  closely  as  I could 
calculate,  I think  that  the  value  of  the  quantity  of  fish  caught  by  every  eno'ine 
in  Ireland,  about  two  years  ago,  amounted  to  close  upon  300,000  ° 

1.595.  Have  you  ever  heard  it  estimated  at  more  than  that? — No,  I do  not 
think  I have. 

1596.  Mr.  Grogan.]  Have  you  any  data  to  apportion  that  300,000^.  among 
the  different  fisheries  ?— No  more  than  from  data  that  I have  heard. 

1597-  Chairman.]  Have  you  never  heard  it  estimated  at  600,000  ^.  ? No  I 

never  heai-d  it  estimated  at  that.  I will  give  the  Committee  the  data  upon  which 
I formed  that  estimate,  if  they  wish.  In  the  year  that  I made  it  it  was  ascer 
tained  that  there  were  18,000  L worth  of  fish  caught  in  the  estuary  of  the  Suir 
Nore,  and  Ban'ow.  ’ 

1598.  Mr.  Grogayi.'i  What  year  was  that  ?— In  1846,  The  Shannon  I put 
down  at  20,000/. ; the  Lee,  and  so  on,  in  relative  proportions;  and  some  of  them 
very  small,  only  amounting  to  a couple  of  thousand.  I had  written  to  parties 
in  different  districts,  who  set  down  what  they  conceived  the  probable  amount  of 
fish  caught  in  the  year  in  their  district,  I then  received  from  the  same  par- 
ties, as  closely  as  they  could  give  it  to  me,  the  number  of  rods,  and  every  other 
engine  that  was  used  in  their  estuary,  river,  or  in  the  entire  district ; and  they 
fixed  what  they  conceived  the  productive  properties  of  the  weirs,  or  whatever 
else  the  engine  might  be.  It  was  by  that  means  that  I made  up  these  data 

1599.  C/iairmmi.']  With  regard  to  the  indirect  loss  resulting  from  the  present 
state  of  the  law,  I think  you  say  that  you  found  your  calculations  on  the  same 
data  os  those  which  were  furnished  by  Mr,  Croker  in  his  evidence  before  the 
Committee  ? — Certainly. 

1600.  One  way  and  another,  do  you  suppose  that  if  due  protection  were 

afforded,  and  the  fisheries  were  made  as  productive  as  nature  intended  them 
to  be,  the  difference  between  300,000  1.  and  2,000,000  1.  would  be  filled  up  ?_ 
Yes,  I am  certain  of  it.  I think  it  would  be  alow  estimate.  ^ 

1601.  Do  you  think  300,000  1.  a low  estimate  for  the  present  value? Yes 

I think  it  is,  but  I do  not  like  exceeding  it. 

1602.  And  2,000,000^.,  you  think,  would  be  a low  estimate  of  the  amount 

to  which  the  value  of  the  fisheries  might  be  increased  ? I do. 

3603.  As  a further  improvement  resulting  from  this  order  of  thin^^s  do  you 
suppose  that  the  people  being  unmolested  in  their  tidal  fisheries  in  ?ivers  md 
other  land-locked  places,  any  coUateral  benefit  would  in  course  of  time  result 
from  that  to  the  deep-sea  fisheries  too  ?— Yes,  I think  it  would  create  a oreater 
commerce  than  there  is  at  present.  ° 

3604-  Mr.  Belleio.]  In  what  respect  ?~If  the  number  of  fish  were  greatly 
increased  you  would  suppose  that  trade  ought  to  increase  proportionately 
_ 3605.  Ckaii-man.]  Would' it  qualify  those  employed  in  the  estuaries  and 
nvers  to  prosecute  the  deep-sea  fisheries  ?— I think  it  would. 

3 606.  Both  in  point  of  skill  and  in  point  of  property  ?—  [ think  it  would 

3 607.  Both  skill  and  property  being  requisite  for  the  due  prosecution  of  those 
fisheries — Yes. 


1608.  You  think  then  that  by  excluding  the  poor  fishermen  from  the  land- 
locked fishenes  you  exclude  a very  probable  chance  of  the  future  prosecution 

of  the  deep-sea  fisheries  ?— They  are  very  closely  connected ; the  public  fishing 
in  the  estuaries,  have  great  opportunities  of  by  degrees  siireading  their  fishin^ 
into  the  deep  sea.  ° 

i6og  Mr.  £e&w.]  But  as  far  as  mere  capital  goes,  would  not  any  occupa- 
tion  that  enabled  a inan  to  make  money,  so  far  enable  him  better  to  carry  on 
the  deep-sea  fishery  ? — Certainly. 

1610.  Chairman.]  But  would  not  the  fisherman  having  capital  be  more  likely 
to  invest  that  capital  in  the  deep-sea  fishery  than  the  farmer  having  capital  ?— 
1 think  he  would.  ° ^ 

i6n_.  He  would  employ  his  capital  and  his  skill,  would  he  not.  in  the  same 
enterprise? — Yes. 

1612.  The  farmer  would  have  only  capital,  and  no  skill  ?— Yes ; and  the 

fisherman’s 
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fisherman’s  family  would  be  more  likely  to  combine  with  and  emulate  him  in 
prosecuting  the  deep-sea  fisheries.  emulate  him  in 

1613.  You  stated  a little  time  ago  that  the  lOth  of  Charles  1st  wH„i, 
repealed  with  other  .Lets  by  the  Act  of  1842.  had  a powerful  efet  in^MutaS 
down  stake  weirs  i is  it  your  opinion  that  that  Act  might  be  profitably  re-enacted 
in  Its  more  important  provisions  ?— I certainly  think  it  ought  ^ enacted 
f “ ‘hat  Act  give  to  the  people  at  tege'forthe  protection 

of  the  fishenes  ?--It  gave  them  the  power  of  redressing  their  own  grievan^ 
by  abating  the  infringements  on  their  right.  Siievances 

1615.  What  infringements  f— The  stake  weirs. 

1616.  Did  that  Act  of  Parliament  enable  the  people  to  put  down  stake  weirs 

wherever  erected?— It  did.  I'm  uuwn  siaice  weirs 

Jhat  Act  existed  unrepealed  from  its  enactment  down  to  1842'' Yes 

1618  You  are  aware  that  in  Scotland  it  is  the  custom  for  the  people  and 

z‘r:rstsrfhLtarr*^^ 
aglinl?  tbrb^trtLt^nd  ^ 

if  a person  proceeds  to  abate  those  nuisances  without  call- 
mg  in  the  civil  power,  he  does  so  at  greater  risk  than  he  would  if  the  10th  of 
S“rw.“  ^“-’-Considerablei  I should  say  that  he  is  t^i/t^oft 

1621.  That  is  a question  of  law,  however,  which  I do  not  ask  you  >— Yes 

to  toose  causes  which  you 
stated  at  your  last  examination  to  have  considerably  turned  away  the  people  at 

ttla  ve*  Sng  We'*'’™"''  ‘Uuk 

In'S”™*  being  obtained  before  that  tribunal  with  respect  to  the  obstructions 
Sh3o™  th***”?  ^ “Stance,  the  Lower  Shannon  or  the  Upper 

principal  objection  to  the  law  as  it  stands 
at  present  under  the  Acts  of  Parliament  passed  since  1842,  is  that  proceedinns 
of  this  kind  are  not  sufficiently  matters  of  police  ?—I  think  so  ^ ® 

proUk“cotron“^^^  ““  “'J 

enrff-fv’d''-'  ^0“  ‘bmk  that  as  the  constabulary  are  at  present 

constituted  in  Ireland  they  could  be  made  avaUable  for  the  protectfon  Jfte 
fisheries  in  general,  for  the  removal  of  obstructions,  and  so  on7--T  tok  tto 

hey  Tnot 'suTo1emI“*"“'’  obstructions,  but  I think  S 

7fio-  Do  numerous  to  be  made  available  for  protecdve  purposes 

1621,  Do  not  you  know  that  there  exists  a very  great  objection  on  the  nart 

of  tha^kM  nmtic?ri  ™ Permitting  them  to  interfere  in  any  matters 

Ifios  n ’ P“‘totoarly  as  regards  game,  for  instance  ?— Yes,  I know  there  is 

feringtiarep”  fiS-Y^s™  “> 

int’erferin?tCmeef°”“a-  Propose  to  give  the  police  the  power  of 

mderThe  sWW  you  authorise  the  police  to  Mt  only 

under  the  sheriff  of  the  county  ?— In  relation  to  what  i 

made  use  of  for  “Usances  of  which  you  speak  ?-I  spoke  of  their  being 
miesH^o  for  the  removal  of  obstructions  in  reference  to  the  Chairman’s 
make  one  iod  ''*'®‘bcr  it  would  not  be  an  improvement  in  the  existing  law  to 

make  one  j udgment  suffice  for  a certain  district. 

mlLle' ' ^ od  ™ not  aware  probably  that  in  this  country  the  Com- 

wSeS  ftey'do™'*  very  power  of  which  1 spoke?- Yes;  lam 

— Yes  consequence  that  power  now  never  has  to  be  exercised  ? 

of  tnnuy  judgments  were  obtained  in  times  past  before  Commissioners 

01  oewers  for  the  removal  of  obstructions  which  where  instantly  obeyed,  that 
P now 
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now  their  duties  in  that  particular  have  almost  become  obsolete? — Cer- 
tainly. 

1634.  Mr.  JBourke.']  Have  you  ever  given  your  attention  to  the  composition 
of  this  tribunal  of  which  you  speak  r — The  tribunal  to  be  invested  with  autho- 
rity to  inquire  into  the  legality  or  otherwise  of  obstructions  ? 

1635.  Decidedly,  and  to  issue  orders  to  the  police  ? — I have. 

1636.  What  are  your  opinions  upon  that  subject  r — I think  that  the  Fishery 

Commission,  as  at  present  constituted,  would  be  the  fittest  tribunal  to  invest 
with  the  requisite  authority.  ^ . . 

1 637.  Chairman.~\  You  are  aware  probably,  that  the  Fishery  Commissioners, 
as  at  present  constituted,  can  only  act  with  the  consent  of  the  Board  of  Works  ? 
—Yes. 

1638.  They  are  members  of  the  Board  of  Works,  and  they  also  ate  members 
of  a sectional  Board,  called  the  Board  of  Fisheries  ?— They  are  ; associated 
Commissioners. 

1 639.  But  they  cannot  act  without  the  consent  of  the  Commissioners  of  the 
Board  of  Works  ?— No. 

1640.  You  have  probably  had  your  attention  directed  to  the  evidence  taken 
before  the  House  of  Commons,  as  to  the  encftmous  accumulation  of  functions 
which  have  devolved  upon  the  Board  of  Works  ? — Yes  ; I have  read  a portion 

1641.  Do  you  think  that  the  efficiency  of  the  Board  of  Fishei-ies  would  be 
considerably  increased  by  their  being  made  a separate  Board  1 — I think  it 
would  be  essential  to  the  prosperity  of  the  fisheries. 

1642.  Have  the  Board  of  Works  the  time  that  is  requisite  to  examine  the 
reports  made  to  them  by  the  Fishery  Commissioners  ? — I should  imagine  not. 

1643.  And  yet  the  Fishery  Commissioners  are  nevertheless  obliged  to  obtain 
their  concurrence  ? — Yes. 

J644.  Before  the  Act  of  last  Session,  the  Board  of  Works,  I believe,  acted 
immediately  in  the  management  of  the  fishery  department  ? — They  did. 

1645.  And  the  only  change  made  by  the  Act  of  last  Session  was  this,  that  in 
the  first  instance  merely  the  Board  called  Fishery  Commissioners  were  to  act, 
but  in  the  last  resort  the  decision  was  to  be  taken  by  the  entire  Board  r — Yes. 

1646.  Even  to  that  extent  has  there  been  an  improvement  observable  in  the 
working  of  the  Fishery  Commission  since  the  Act  of  1842  ? — There  has  been  a 
most  decided  improvement. 

1647.  And  that  improvement,  you  think,  would  be  increased  by  their  being 
made  independent  of  the  Board  of  Works  altogether  ? — Greatly  increased. 

1648.  If  such  a Board  were  appointed,  consisting  of  proper  persons,  having, 
for  instance,  the  assistance  of  a law  officer,  a barrister,  to  give  them  his  advice, 
and,  if  necessary,  to  preside  on  occasions  of  a judicial  character,  such  as  those 
to  which  I have  referred,  do  you  think  that  that  Board  might  be  safely  in- 
trusted with  powers  analogous  to  those  now  vested  by  the  English  law  in  what 
are  in  this  respect  improperly  called  the  Commissioners  of  Sewers  ? — Yes,  I 
think  so. 

1649.  The  Commissioners  of  Sewers,  you  are  perhaps  aware,  have  jurisdic- 
tion over  rivers  as  well  as  over  sewers  ?— I understand  that  they  have. 

1650.  As  a matter  of  economy  and  dispatch  of  business,  do  you  think  that 
the  same  Board  might  be  usefully  charged  with  the  duties  in  some  respects 
analogous,  and  in  other  respects  not  so,  of  watching  over  and  fostering  the 
deep-sea  fisheries  of  Ireland? — I think  they  might,  by  haviug  a Board  suffi- 
ciently comprehensive. 

1651.  Mx.  Bourke.']  Does  your  recommendation  amount  to  this  then,  that 
this  Board  of  Fisheries,  separated  from  the  Board  of  Works,  should  sit  in  a 
judicial  capacity,  and  decide  whether  obstructions  complained  of  in  the  several 
rivers  should  or  should  not  be  removed  ?— I think  they  might,  there  being  cer- 
tain rules  laid  down  for  their  guidance. 

1652.  Mx.  Bellew.']  Is  there  anything,  do  you  think,  to  prevent  the  present 
Fishery  Commissioners,  if  armed  wilfr  sufficient  power,  from  effecting 
object  which  you  mention  as  desirable  with  regard  to  their  doing  away  with 
obstructions  ? — Do  you  mean  the  associated  Commissioners? 

1653.  The  present  Commissioners  under  the  late  Act: — I think  that  they 
should  be  increased ; but  still  I do  not  know. 

1654.  Chairman.']  How  many  Commissioners  are  there  of  the  Board  of 

Works 
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Works  whose  duty  it  is  to  attend  to  the  fisheries ; how  many  associated  Com- 
missioners are  there  ? — Two. 

1655.  Are  those  two  in  your  opinion  sufficient  in  number  to  the  work  which 
they  have  in  hand  ? — Assisted,  as  you  have  suggested,  by  a barrister  they  pos- 
sibly might  be. 

1656.  Ought  not  one  to  be  at  head  quarters,  while  at  least  two  or  three  are 
perambulating  the  country,  inspecting  the  state  of  the  rivers,  and  receiving 
reports  r — Perhaps  one  perambulating  might  be  sufficient  5 there  are  great 
facilities  of  going  about  now  which  did  not  previously  exist. 

1657.  Ought  there  not  to  be  suflficient  at  head  quarters  to  constitute  a 
Board  ? — Yes,  I think  so. 

1658.  Whilst  one  is  making  the  requisite  inspection  from  time  to  time  ? 

Yes ; or  possibly  if  the  Board  were  constituted  as  you  suggest,  by  the  addition 
of  a legal  person,  and  of  one  more  Commissioner,  that  would  suflSce  to  consti- 
tute the  Board  always. 

1659.  think  that  the  expense  of  salaries  might  be  saved  by  adding 
one  more  gentleman  to  the  Board  of  Fisheries,  who  is  now  on  the  Board  of 
Works,  and  taking  him  off  that  Board? — Yes,  I think  it  would. 

1660.  You  have  probably  read  the  evidence  of  Sir  Charles  Trevelyan  before 
a Committee  appointed  by  this  House  to  inquire  into  the  Miscellaneous  Esti- 
mates?— I have. 

1661.  You  are  aware  that  Sir  Charles  Trevelyan  has  there  stated  that  the 
Board  of  Works  is  charged  with  duties  in  respect  of  the  Irish  fisheries  which  do 
not  belong  to  the  Government  to  undertake,  but  which  ought  to  be  left  to 
private  parties  ? — That  was  the  substance  of  bis  evidence. 

1662.  Sir  Charles  Trevelyan,  I believe,  states  that  the  duties  with  which  the 
Board  of  Works  and  their  associates,  the  Fishery  Commissioners,  are  charged, 
are  in  England  and  Scotland  discharged  by  private  gentlemen  ? — So  he  said. 

1 663.  Will  you  point  out  to  the  Committee  the  distinction  which  in  your 
judgment  exists  between  the  functions  discharged  by  the  Board  of  Fisheries 
in  Irelandand  by  private  gentlemen  in  England  and  Scotland,  which  Sir  Charles 
Trevelyan  may  have  overlooked  r— The  cardinal  difference  which  exists  in  the 
composition  of  fishery  property  in  Scotland  and  England,  and  in  Ireland,  gives 
a much  gi*eater  facility,  and  is  a greater  inducement  to  fishery  laws  being 
carried  into  effect  through  the  instrumentality  of  private  individuals  in  England 
and  Scotland,  than  in  Ireland.  In  England  and  Scotland  private  rights  are  the 
general  rule,  and  public,  I believe,  the  exception;  in  Ireland  it  is  quite  the 
contrary. 

1664.  Sir  H.  W.  Barron.']  Nearly  the  reverse  ? — Nearly  the  reverse. 

1665.  Chairman:]  And  the  long  neglect,  no  matter  what  the  cause  is,  of  these 
fisheries  has  created  so  much  uncertainty,  and  perhaps  so  many  claims  of  a 
conscientious,  though  not  strictly  legal  nature,  that  it  would  be  regarded  pro- 
bably as  a great  hardship  if  individuals  in  Ireland  were  obliged  to  look  to  them- 
selves for  the  means  of  adjusting  and  settling  these  questions?— No  doubt 
of  it. 

1 666.  Much  of  that  uncertainty,  I believe,  has  been  produced,  or  at  all  events 
aggravated  by  the  legislation  of  1842  and  subsequent  years  ? — A great  deal  of 
it  has. 

1667.  With  regard  to  the  question  of  police,  I will  ask  you  whether  you  think 
that  the  duties  imposed  by  the  tariff  of  the  Act  of  1848  upon  the  movable  engines 
mentioned  in  that  tariff,  and  particularly  such  of  them  as  are  likely  to  be  owned 
by  poor  persons,  are  to  any  and  what  extent  excessive? — I do  not  think  that 
they  are. 

1608.  You  are  aware  that  the  Commissioners  have  thought  so,  for  they  have 
reduced  the  amount  r — Yes  ; I meant  the  maximum  duty  as  a protective  duty, 
that  it  is  not  oppressive. 

i66g.  Excessive  I asked  you  r — That  is  not  the  rate  of  duty  at  which  the 
Commissioners  have  fixed  it  at  the  present  moment. 

1670.  To  what  amount  have  the  Commissioners  reduced  it  ? — To  a moiety  of 
the  maximum. 

1671.  And  you  think  that  a fair  amount  ? — I do,  on  those  engines  to  which 
you  allude. 

1672.  The  -monies  levied  under  this  tariff  form  a fund  for  the  better  policeing 
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0,  of  the  rivers  on  which  they  are  taken  r— Yes,  it  is  to  be  applied  to  protective 
purposes.  ^ 

• increased  in  those  rivers,  and  such  increase 
IS  the  direct  consequence  of  the  better  state  of  the  river  police,  the  means  of 
the  people  to  pay  these  duties  will  be  increased  ? — Certainly. 

1 674.  And  to  that  extent  at  least  they  receive  an  equivalent  ?— They  do. 

1675.  Do  you  think  that  the  maximum  of  10  per  cent,  on  the  poor-law 

^ which  is  the  amount  at  which  the  fixed  engines  mentioned  in  that 

tariir  may  be  rated,  is  sufficiently  high  ? — Looking  only  at  present  circum- 
stances, I think  it  is. 

• think  that,  looking  at  it  under  the  present  circumstances  and 

with  reference  to  the  duties  payable  on  movable  engines,  and  which  you  think 
are  not  too  high,  10  per  cent,  is  a sufficient  maximum  ? — I do  ; 10  per  cent,  is 
a fixed  sum,  and  not  a maximum. 

1677.  Have  you  heai'd  or  read  the  resolutions  of  the  Waterford  magistrates 
on  this  subject,  which  have  been  laid  before  the  Committee  ?— 1 heard  them 
read. 

1678.  Do  you  concur  in  those  resolutions  ?— No. 

1679.  You  ^6  aware  that  the  magistrates,  by  those  resolutions,  have  de- 

clared that  they  will  not  act  for  the  conviction  of  offenders  under  the  Fishery 
Act  of  last  Session  ? — So  they  set  forth.  ^ 

1680.  As  they  conceive  that  Magna  Charta  makes  it  illegal  for  them  to  do 
so  ?— So  they  set  forth. 

1681.  Are  you  acquainted  with  the  names  of  some  of  the  magistrates  ap- 
pended to  those  resolutions  ?—  I am. 

1682.  Are  any  of  those  gentlemen  themselves  owners  of  weirs  in  the  tidal 
portions  of  navigable  rivers  ? — That  1 am  not  certain  about. 

1683.  Did  you  not  mention  on  a former  day  that  Mr.  Keiley  was  the  owner 
of  a weir  ? — I think  not. 

1684.  Is  Major  Croker  the  owner  of  a weir  ? — I do  not  know  ; he  may  be. 

1685.  Is  Lord  Stuart  de  Decies  ? — I think  he  is. 

1 686.  Is  Sir  Richard  Musgrave  ?— I believe  so.  When  I say  the  owner  of  a 
weir  I mean,  in  explanation,  the  landlord  of  one ; perhaps  he  may  not  have  it 
in  his  own  hands,  although  he  has  leased  it  to  a tenant. 

1687.  He  is  therefore  the  owner? — Yes. 

1688.  Is  Mr.  Arthur  Usher  the  owner  of  a weir  ? — I do  not  know. 

1689.  Will  the  gentry  and  people  of  the  upper  portions  of  the  rivers  with 

which  you  are  acquainted,  in  your  judgment  he  satisfied  with  such  an  altera- 
tion of  the  law  as  will  close  with  the  legality  of  what  I may  term  the  masi 
rights  of  all  weir  owners,  whose  claims  are  sanctioned  by  a high  antiquity 
though  not  a sufficient  antiquity,  prorided  that  a sufficient  remedy  is  at  the 
same  time  afforded  for  the  removal  of  those  grievances  of  which  they  complain 
namely,  with  respect  to  the  obstruction  of  fish  to  and  from  the  fresh  water,  and 
the  obstruction  of  the  navigation  ?— 1 believe  that  the  public  would  be  inclined 
to  act  with  a chivalrous  generosity,  not  that  I think  they  quail  before  the 
power  that  time-lengthened  existence  has  given  to  those  erections,  but  I think 
that  if  an  arrangement  such  as  you  hint  at  were  entered  into,  they  would  not 
press  their  rights  at  the  fullest  extent  that  the  constitution  might  possiblv 
admit  of.  o r j 

• instance,  supposing  the  proprietor  of  a fishery  claimed  under  a 

beginning  with  Queen  Elizabeth,  with  Charles  the  Second, 
wathWliam  the  Third,  or  any  other  great  epoch  of  the  Constitution,  an  antiquity 
not  sufficient  to  give  validity  to  the  gi’ant,  and  supposing  that  proprietor  were 
willing  to  make  an  equitable  adjustment  with  the  public,  would  it  not  be  hard 
to  compel  him  to  abate  his  weir  and  lose  his  fishery,  on  the  ground  that  the 
prescription  by  wMch  he  held  it  was  not  so  ancient  as  the  reign  of  Henry  the 
feecond  ? I think  it  might  certainly  ; time  has  rendered  such  a right,  to  a certain 
extent,  sacred  : possibly  it  would  be  partially  unjust  to  upset  it  entirely. 

1691.  Mr.  Selietv.J  You  think  that  a fishery  Board  being  formed  would  be 
essential  to  carrying  out  your  views  ?— I think  it  would  be  essential  to  the 
prosperity  and  future  welfare  of  the  fisheries. 

1692.  What  do  you  suppose  would  be  the  duty  of  a legal  gentleman  attached 
to  that  Board  r— As  a great  number  of  questions  that  the  Commissioners  would 
probably  have  to  decide  upon  and  enter  into  would  be  closely  connected  with 

the 
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the  law,  his  assistance  I think  would  be  very  useful  indeed  to  them  on  these  Burgko, 

occasions,  he  being  supposed  to  be  better  acquainted  and  more  thoroughly 
conversant  with  the  law  than  civilians  raised  to  the  rank  of  Commissioners  n J o 
might  possibly  be.  8M.rch.8„. 

1693.  Would  it  not  be  an  unusual  practice  for  a counsel  at  a public  Board 
to  do  that  which  of  course  would  be  done  by  appealing  to  the  law  ? — I am  not 
aware  that  a legal  person  has  ever  been  associated  in  that  capacity  as  a com- 
ponent part  of  a Board,  but  I believe  it  is  a very  common  thing  for  a Board 
to  have  their  legal  adviser. 

1694.  Chairman.']  The  question  which  I asked  you  was,  whether  a tribunal 
should  be  created  to  consist  of  a certain  number  of  persons,  and  whether  the 
present  Board  of  Fishery  Commissioners,  with  the  addition  of  other  persons, 
including  a barrister  to  act  as  chairman,  or  as  a principal  member  of  the  Court, 
would  in  your  judgment  be  sufficient  to  carry  out  these  objects  ? — I intended 
to  convey,  that  the  services  of  a professional  person  would  be  entirely  confined 
to  inquiries  ; that  he  need  not  act  on  all  occasions  as  a part  of  the  Board. 

1 695.  Mr.  Bellew.]  He  would  not  be  a member  of  the  Board  in  fact  ? — No, 
only  at  certain  periods. 

j6q6.  Chairman.]  Would  not  he  be  a member  of  the  tribunal  ?— Yes. 

1697.  Mr.  Belhw.]  Does  not  it  strike  you  as  an  unusual  and  novel  cause  of 
proceeding  to  institute  such  a Board  for  the  purpose  of  doing  that  which  would 
naturally  be  done  by  an  appeal  to  the  existing  courts  1 — It  might  possibly  be  a 
novelty,  and  to  a certain  extent  an  experiment,  but  if  you  did  not  adopt  such 
a course  you  would  be  involved  in  the  intricacies  of  the  present  law. 

1698.  Chairman.]  Do  you  think  it  material  to  the  alterations  which  you 
suggest  that  the  barrister  who  was  chairman  of  the  tribunal  should  not  be 
chairman  for  all  purposes  ? — I do  not  know  that  that  w'ould  be  essential. 

1699.  My  question  did  not  contemplate  that  separation  of  Board  and  tribu- 
nal ; my  question  in  the  first  instance  supposed  that  they  were  to  be  one  and 
the  same  ? — I think  he  would  be  very  useful  on  all  occasions ; although  it  has 
the  stamp  of  novelty  I can  see  no  reason  why  such  a course  should  not  be 
adopted. 

1700.  Mr.  Belleiv.]  But  would  not  a great  part  of  the  objects  which  you  pro- 
pose should  be  accomplished  by  a Board  be  answered  if  power  were  given  to 
tlie  present  Commissioners,  when  an  obstruction  was  once  abated,  to  prevent 
the  erection  of  others  on  the  same  ground,  or  in  the  immediate  neighbour- 
hood ? — But  the  process  under  which  they  are  abated  at  present  is  expensive 
and  objectionable  ; for  example,  in  the  Shannon,  where  there  are  so  many  weirs, 
if  it  were  incumbent  on  the  Commission,  as  you  state,  to  abate  all  those  weirs 
by  instituting  a legal  process,  they  should  necessarily  go  through  critically  the 
same  legal  proceedings  for  one  and  each  of  them  sepai'ately. 

1701.  Chairman.]  Are  you  aware  that  some  of  the  quarter  sessions  of  Eng- 
land, Salford,  for  instance,  which  have  a paid  chairman,  whether  sitting  on 
fiscal  bu-siness,  or  on  magisterial  business,  have  that  paid  chairman  in  the 
chair  ? — No,  I am  not. 

1702.  Mr.  Bellew.]  How  would  you  avoid  the  difficulty  in  your  plan  of 
having  a fisheries  Board ; how  would  you  settle  the  matter  of  obstructions  5 you 
must  go  through  legal  process  r — Yes,  but  it  could  be  a much  more  simplified 
one  than  at  present. 

1 703.  Mr.  Grogan.]  Have  you  turned  your  mind  to  what  the  process  would 
be  that  you  would  suggest  ? — J think  the  Legislature  should  define  certain 
proofs  for  guidance,  and,  a fixed  outline  of  the  proceedings  which  the  commis- 
sioners were  to  take. 

] 704.  Chairman.]  Are  you  aware  that  under  the  present  system  it  is  neces- 
sary to  proceed  by  indictment  in  every  case  in  order  to  remove  an  obstruction  ? 

— Certainly. 

1705.  Therefore  the  Crown  having  succeeded  in  the  prosecution  of  AB, 

C D perhaps  his  near  relative,  may  immediately  raise  another  weir,  and  again 
try  the  right  ? — 'That  has  been  done. 

1706.  Mr.  Grogan.]  Is  it  to  obviate  that  evasion  that  your  remedy  applies  r 
Principally. 

1 707.  Would  it  apply  to  this  extent,  that  an  indictment  having  found  a weir 
established  on  a particular  portion  of  the  river  from  A to  B,  to  be  illegal,  any 
subsequent  erection  of  a similar  weir  on  the  same  portion  of  the  river  should 
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Sir  s.  De  Burgho,  ipso  facto  be  abated  by  the  poUce  on  reference  to  the  former  decision  r-Yes  ■ 
” I said  before  in  the  case  of  the  Shannon,  which  has  a very  lone 

8 Match  i8iQ.  ''™y  many  weirs,  unless  there  were  some  siin- 

plmea  means  of  proceeding  against  a weir,  even  admitting  that  what  you  sav 
were  to  be  enacted,  it  would  still  be  a very  expensive  process,  and  such  as  tlie 
Crown  would  be  unwilling  to  face,  to  abate  all  the  weirs  that  are  against  the 
enactments  of  the  5th  & 6th  Victoria. 

1708.  My  question  was  whether  your  mind  had  been  turned  to  what  that 
simplified  process  was  to  be  t-I  say  that  I think  the  Legislature  should  strike 
out  the  course  which  the  Commissioners  should  pursue. 

1709.  You  have  not  yourself  considered  the  subject  ? No. 

1710.  Chairman.']  You  yourself  are  not  a lawyer? — J am  not  a lawyer. 

1731-  Uv.Bellew.]  If  that  were  the  case,  might  not  the  Legislature’ strike 

01^  a course  which  individuals  could  pursue  if  it  were  sufficiently  simplified  ?— 
W'hen  pubhc  nghts  are  so  largely  involved,  I think  it  ought  not  to  be  left  to 
the  will  or  the  unwillingness  of  individuals  to  proceed;  it'ought  to  be  under- 
taken by  a Board,  responsible  to  the  Legislature  for  their  proceedings 

1712.  Chav'man.]  Do  you  think  that  in  addition  to  this,  there  might  be 
some  convenient  form  of  indictment  adopted  by  which  the  present  proceedings 
which,  as  you  know,  are  not  only  very  costly,  but  very  extensive,  might  be 
reduced  within  the  compass  of  a single  count  ?— I dare  say  that  they  might. 

i7p.  You  are  aware  that  it  is  necessary  to  have  a count  for  every  possible 
boundary  which  may  be  set  up,  with  the  view  of  recovering  on  one  if  not  upon 
the  rest . Yes.  I know  that  in  all  the  prosecutions  there  have  been  a verv 
great  number  of  counts  laid  in  the  indictment.  ^ 

4-  be  that  something  of  an  equi- 

table jurisdiction,  like  that  vested  in  the  assistant  barrister,  without  a technical 
adherence  to  strict  legal  points,  would  come  nearer  the  mark  ?— Yes  I think 
so,  and  some  stronger  power.  * 

1715-  Mt  Bellew.^  Have  not  you  beard  a very  general  complaint  of  latter 
years  in  Ireland  of  the  gradual  subtraction  of  power  in  the  management  of 
matters  from  the  resident  gentry,  and  the  transferring  of  it  to  Boards  ■ is  not 
there  a good  deal  of  feeling  upon  that  subject  throughout  the  country  ?— Yes 
171b.  C/imnnan.]  But  you  have  already  stated,  in  answer  to  the  questions 
put  to  you  to-day,  and  on  the  former  occasion,  that  you  do  not  think  that  this 
13  a matta-  which  belongs  to  the  resident  gentry,  or  any  residents  at  all  ?— Yes 
■ and  should  be  left  to  the  Crown  who 

IS  the  parent  of  the  county  ?— Yes ; that  is  my  decided  view. 

1718.  Mr.  Grogan.']  As  a tribunal  to  decide  these  points  of  the  removal  of 
Obstructions  m rivers,  would  you  conceive  that  the  assistant  barrister  in  a 
county,  supposing  Ms  residence  and  attention  in  the  county  were  sufficient  for 
the  purpose,  would  be  better  than  a special  tribunal  i-I  think  a special  tribu- 
nal  would  be  a more  advisable  manner  of  arranging  it.  ^ 

enfely  dl^iedl^it.“*'  be 

singkimfivXaT.*"™™®  so  f-That  is  one  thing;  an  assistant  ban-ister  is  a 

1721.  Assisted  by  the  magistrate  i— Still  there  have  been  so  many  difficul- 
ties relative  to  those  very  engines,  to  which  I principally  allude  with  the 
magistrates  before,  that  I think  it  would  be  as  well  to  leave  them  out 

1722.  Chairman.]  There  is  a point  on  which  I was  going  to  ask  you  on  the 

last  occasion,  and  to  make  way  for  another  question  I withdrew  it-  what 
rblhlMTst”  Munster  were  present  at  the  adjourned  meeting  in 

Dubhn  last  5-eat-  of  those  interested  in  the  fisheries  of  Ireland,  who  sought  an 
mdience  with  the  Lord  Lieutenant  ?-Mr.  Macartney  of  the  Bush  Rivef  m" 
Mannsell  s agent  or  representative  from  Galway,  the  Messrs.  PInnket,  and  there 
weie  several  others  I know  besides,  who  were  not  Munster  persons.  At  previous 
meetings  I sawpit  Shiel's  name,  and  I think  Mr.  Atkinson  and  Mr.  Liftle. 

I/23.  Was  Mr.  Ldmgton  there  r— I remember  his  name,  but  I cannot  call  to 
^blv^p  meeting  whether  he  was  at  the  last  one  or  at  the  previous  ones  ; 

of  The  neoAr'f  “ ® o’'  ^ ^bpurate  note 

wbo^  am  ^ T ^ spealdngto  the  persons 

who  I am  certain  were  at  the  last  meeting.  Lord  GlengaU,  I thinl.  was  the 
presiding  chairman  at  all  of  them. 

1724.  Captain 
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1724.  Captain  Jones.']  Has  the  interest  which  you  have  taken  in  the  fisheries  Sir  n.  D« 
generally  led  you  to  consult  the  Reports  of  the  Commissioners  of  Fisheries  f — 

Yes,  I have  read  them.  „ . 

1725.  Have  you  consulted  the  Reports  of  the  Commissioners  with  a view  to  ® 
see  what  might  be  the  effect  of  stake  nets  upon  the  increase  or  the  decrease  of 
the  quantity  of  fish  taken  ? — I do  not  look  upon  their  report  as  being  a correct 
exponent  of  what  that  effect  might  be. 

1726.  Have  you  looked  at  them  ? — Yes;  I have  read  several  of  their  reports. 

1727.  I will  first  put  into  your  hand  the  Report  of  the  Commissioners  for 
1836.  I think  you  will  find  two  tables  in  the  page  which  I have  left  open; 
read  the  heading  of  the  first  table,  if  you  please? — “ Table  No.  1. : Showing  the 
produce  of  the  Foyle  fishery  for  16  years  previous  to  the  introduction  of  the 
stake  nets.”  In  1808  the  number  of  salmon  was  14,837 ; in  1809,  14,413  5 in 
1810,  17,145;  in  1811,  9,601  ; in  1812,  19,285  ; in  1813,  14,375  ; in  1814, 

18,434;  in  1815,  20,630;  1816,  17,024;  in  1817,  16,644;  in  1818,  17,860; 
in  1819,  23,334  ; in  1820, 18,930;  in  1821,  11,490 ; in  1822,  22,816;  in  1823, 

20,384  ; gross  produce  of  the  16  years,  2/7302. 

1728.  Will  you  have  the  goodness  to  state  what  was  the  average  quantity  of 
fish  taken  in  that  fishery  whilst  stake  nets  were  not  in  existence  ? -17,363 
salmon. 

172Q.  That  is  the  annual  averager — Yes. 

1 73b.  Now  read  the  heading  of  the  next  table  “ Table  No.  2 : Showing  the  ^ 
produce  of  the  Foyle  fishery  for  the  last  nine  years,  when  the  stake  nets  were  in 
full  operation.”  In  1827  the  number  of  salmon  taken  in  stake  nets  was  13,911, 
the  number  of  salmon  taken  in  draught  nets  was  32,090,  the  total  produce 
taken  in  the  Foyle  being  46,001.  In  1828,  in  stake  nets,  13,070;  in  draught 
nets,  37,536  ; total,  50,606.  In  1829,  in  stake  nets,  9,770  ; in  draught  nets, 

23,000  ; total,  32,770.  In  1830,  in  stake  nets,  30,957 ; in  draught  nets,  35,096 ; 
total,  66,053.  In  1831,  in  stake  nets,  23,267  ; in  draught  nets,  39,293;  total, 

62,560.  In  1832,in  stake  nets,  31,497  ; in  draught  nets,  32,950 ; total,  64,447- 
In  1833,  in  stake  nets,  20,757;  in  draught  nets,  29,580;  total,  50,337-  In 
1834,  in  stake  nets,  20,575  ; in  draught  nets,  33,173  ; total,  53,748.  In  1836, 
in  stake  nets,  22,344 ; in  draught  nets,  33,562 ; total,  55,906.  The  gross  pro- 
duce of  those  nine  years  was,  in  stake  nets,  186,148  ; in  draught  nets,  296,280; 
total,  482,428. 

1731.  Have  the  goodness  to  read  the  average  produce  for  the  nine  years  ? — 

“ Annual  average  produce  of  the  Foyle  for  the  last  nine  years,  since  stake  nets 
were  introduced,  53,603  salmon.”  Might  I explain  what  appears  to  me  as  the 
cause.  I do  not  know  whether  it  is  right,  unless  in  answer  to  a question. 

1732.  You  may  add  anything  to  your  answer  which  you  please? — I think 
that  the  discrepancy  is  very  easily  accounted  for.  In  the  first  place,  the  first 
table  shows  the  average  quantity  of  fish  taken  between  the  years  1808  and 
1823;  that  appears  by  this  table  to  have  been  a period  contradistinguished 
from  the  next  table,  and  in  which  there  were  no  stake  nets.  It  would  be  a 
matter  of  exceeding  difdculty  to  be  able  to  come,  with  any  degree  of  accuracy, 
at  the  number  of  salmon  that  were  taken,  unless  by  such  engines  as  the  latter, 
in  that  number  of  years,  inasmuch  as  they  were  taken  by  a greater  number  of 
different  engines,  not  in  the  same  quantity.  This  does  not  say  that  it  is  the 
quantity  of  salmon  taken  in  any  one  spot,  but  the  quantity  of  salmon  which 
the  Foyle  waters  produced  for  16  years  before  the  existence  of  the  stake  nets. 

Now,  from  the  moment  that  stake  weirs  came  into  operation  they  had  a tan- 
gible means  of  coming  at  the  quantity  of  salmon  taken,  because  nearly  every 
stake  weir  keeps  an  account  of  its  produce,  so  that  there  was  immediately  pre- 
sented to  the  Commissioners,  in  a clear  and  intelli^ble  shape,  the  means  <n 
accounting  for  all  the  salmon  that  were  taken  from  1827  to  1835,  although 
they  had  no  means  from  1808  to  1823  of  coming  at  the  same  on  aocurate  data, 
or  the  same  exact  amount.  , . v .5 

1 733.  The  fish  supposed  to  be  taken  by  the  first  table  are  fish  taken  by  nets  . 

— Yes  ; it  does  not  say  how  they  were  taken  here.  ^ Tr  -n 

1734.  They  were  taken  before  stake  nets  had  any  existence  -—If  ''viU 
allow  me  to  read  the  context,  it  is  this : “ The  product  of  the  !^yle  salmon 
fisheries  has  increased  very  much  within  the  last  ten  yea^  (as  shown  in  the 
following  tables),  in  consequence  of  the  introduction  of  st^e  nets,  and  an  im» 
proved  mode  of  fishing  with  draught  nets ; also  by  establishing  a more  vigilant 

0.40.  P 4 
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water-keeping.”  The  substance  of  my  answer  to  these 
tables  IS,  that  after  stake  nets  were  erected  there  was  an  account  kept  of  the 
number  of  salmon,  and  that  previously  to  that  I cannot  conceive  that  there 

1735-  The  fish  which  appear  to  have  been  talcen  in  this  fii-st  table  at  all 
events,  average  17,363  yearly?— Yes. 

173b.  I refer  you  now  to  the  second  table  ; the  gross  produce  taken  in  the 
stake  nets  IS,  what?— 186,148.  tue 

number  of  salmon  taken  in  the  draught  nets  ? — 296  280. 
173S.  lhat  embraces  aperiod  of  how  many  years? — Nine  only.  ^ 

1739-  Two  hundred  and  ninty-six  thousand  two  hundred  and  eighty  in 
draught  nets  m nine  years  ? — Yes.  ® ^ 

1 740.  The  former  table  embraces  a period  of  how  many  yeai’s  ? Sixteen. 

c\  DA  quantity  of  salmon  taken  in  nets  those  years  was  what  r 

Uuly  277,802. 

Giving  a great  increase  therefore  of  fish  taken  subsequently  to  the 

OfTudJnr“‘  ^ 

1743-  But  the  fact  is  so,  as  stated  in  these  tables  r— As  stated  in  these 
tables,  not  taking  them  as  positive  grounds. 

a greater  quantity  of  fish  taken  by  draught  nets  in  the 
period  of  nine  yeai-s  subsequently  to  the  establishment  of  stake  nets  tlian  had 
been  taken  m a previous  period  of  16  years  r— So  that  table  sets  forth. 

1 745-  And  notwithstanding  that  increase  taken  by  the  draught  nets  durinn 
the  same  time,  there  was  the  additiona]  quantity  of  186,148  fish  taken  in  the 
Stake  nets  ? — So  this  table  sets  forth. 

1746.  Now  I refer  you  to  the  next  Report  in  the  year  1846,  at  page  111- 
that  IS  a statement  of  the  quantity  of  fish  taken  in  the  same  fishery - I think 
you  will  find  It  for  SIX  years;  have  you  looked  at  that  Report  before  ?— No  • 

1 cannot  call  to  imnd  that  I have  read  this  Report  over.  * 

1747;  Will  you  mention  to  the  Committee  what  seems  to  be  the  state  of  that 

fishery  m that  period  of  six  years? — There  are  six  tables,  commencing  in  1830 
Md  ending  m 1844  ; and  the  total  number  of  salmon,  I apprehend  it  means’ 
taken  m 1839,  was  43,181.  m u means, 

wei/?— appears  to  be  a return  made  by  the  lessee  of  a stake 

1749.  It  is  not  the  Report  ? — No. 

’ Jones?i  You  will  find  it  in  the  Report  of  the  Commissioners  • 

you  will  find  It  taken  by  the  Commissioners  on  the  spot  from  the  only  persons 
who  were  competent  to  give  any  correct  statement  ? — Yes  ^ ^ 

whlIfthey™MS??!?r°'“"^ 

1752.  Will  you  proceed  r-In  1839  I find  that  the  number  of  salmon  taken 

*n’s  tLZ|S  ato‘»fil  tL'ef  ? ’ 

any  one  yeai  by  means  of  nets  and  stake  nets  and  weirs  ?— The  greatest 
number  taken  by  stake  nets  ? greatest 

'>“‘>1  maans  ?-I  find  that  the  best  year  for  stake  nets 
was  1832  : the  number  taken  was  31,497.  ^ 

1755-  I asked  you  the  largest  quantity  of  fish  taken  by  both  means  and  I 

tJ^^her  ' aa“’id 

1756.  Certainly?— 66,053  is  the  total  produce. 

1 757-  That  is  in  the  year  ] 830  ? — It  is. 

. Now  l must  trouble  you  to  refer  to  the  Report  of  1846  page  111 

and  state  the  largest  produce  taken  by  both  means,  in  any  one  of  those  tables  ? 
—The  greatest  aggregate  total  is  in  1842.  ' 

1759*  -A-nd  the  quantity  is  what  ? — 83,106. 

established,  the 

-CtW  tb  “ “™derably  to  have  increased  ? 

17^1'  By  these  tables  ? — It  appears  so. 

1762.  Chairman.} 
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1762.  Chainnan.']  I find  that  these  tables,  in  the  Report  for  1836,  do  not  Sir  R. Z>«  Burgoo, 
state  how  many  stake  weirs  were  then  in  operation  ?— No. 

1763.  The  Report  states  that  the  produce  has  increased  “ in  consequence  of  ^ ^8 

the  introduction  of  stake  nets,  and  an  improved  mode  of  fishing  with  draught 

nets,  and  also  by  establishing  a more  vigilant  and  effective  system  of  water 
keeping”  1 — That  is  the  reason  it  sets  forth. 

1764.  Lough  Foyle  Fishery,  I believe,  is  one  of  the  fisheries  of  the  Irish 

Society? — It  is.  r * i • 

1765  There  has  been  for  many  years  a better  system  of  water  keeping 

observedonthatfisheryl— Undoubtedly  there  has.  ^ ^ , 

1766  It  stands,  I believe,  in  an  exceptional  position  towards  the  fisheries  ot 
Ireland' in  general,  north  and  south,  in  that  respect  ?— No  doubt ; quite  so. 

1767  The  Irish  Society  having  that  fishery  in  its  hands,  and  being  unmo- 
lested in  the  management,  has  greater  facilities  of  regulating  at  will  the  stake 
nets  and  other  obstructions  which  exist  in  that  fishery  ?— Yes,  and  that  is  why 

it  is  no  criterion.  , , r-,  . i c ^ 

1768.  Supposing  it  were  found  by  the  Irish  Society  that  one  of  its  stake 
weirs  or  other  weirs,  though  immediately  productive,  had  caused  a loss  ot  fish 
in  the  upper  portions  ot  the  river,  and  that  therefore  there  was  the  prospect  of 
a loss  of  fish  in  the  entire  river  for  the  following  year,  the  Irish  Society  wo^d 
have  the  means  ot  abating  that  weir  at  once?— And  I should  say  that  they 

Act  of  1842  would  be  found  to  be  prejudicial  to  the  Irish  Society, 
would  it  not,  in  respect  of  those  clauses  which  relate  to  weirs  set  up  by  owners 
of  fee  simple,  and  other  persons  on  their  properties,  and  which  enable  those 
who  have  maintained  weirs  for  10  years  to  continue  them  f— I understand  that 

'Refm'to'fte  same  page,  11 1,  in  the  Report  of  1846  ; I thmk  you  say 
that  you  find  that  the  largest  quantity  of  fish  taken  in  that  one  fishing  in  a,ny 
year,  beginning  with  1808  and  ending  with  the  present  rime,  that  is,  the  penod 

coveredbythereturnsofthetwoReports,  IS  83,106?— Ido. 

1771.  In  what  year  do  you  find  that  maximum  quantity  of  fish  to  have  been 

taken? — In  the  year  1842.  , , . , 

17-2.  That  is  to  say,  that  down  to  1842,  under  the  improved  management 
of  the  Lough  Foyle  Fishery,  and  under  the  old  law  ot  fisheries  existing  m Ice- 
land, the  productiveness  ot  the  Lough  Foyle  Fishery  continued  steadily  to 

™™77^  From  1843  down  to  1844,  both  inclusive  ; what  do  yon  find  at  page 

112?— Wt  there  has  been  a regular  decrease.  , 

1774.  State  what  the  quantity  taken  in  1843  was  ?-The  quantity  taken  m 

1843  was  62,348.  -i.  * i • iq4,«5  ao 

1775.  What  do  you  find  to  have  been  the  quantity  taken  m 1844  ?— 49,387- 

1776.  This  is  the  report  for  1846?— Yes.  . 

1777.  And  in  this  report  the  latest  return  given  is  that  for  1844  .—It  is. 

1778.  So  that  this  return  shows  that  during  the  two  years  that  the  Act  ot 

1842,  and  subsequent  Acts  had  been  in  operation,  there  had  been  a rapid 
decrease  in  the  quantity  of  fish  produced  by  the  Lough  Foyle  Fishery  . It 
undoubtedly  shows  that.  ^ 

1770.  Mr.  Grooan.]  In  reading  through  those  columns  of  figures  you  have 
alluded  to  certain  causes  which,  in  the  opinion  of  the  Commissioners,  had  led 
to  the  increase  of  the  take  of  fish  ?— It  does  not  state  that  it  is  the  Oommis- 

™S'™o.''ThrReport  which  you  have  read  says  so.  WiR  you  just  state  agmn 
what  those  causes  arer-The  heading  of  the  first  tallies  m the  “ 1®36 

is,  “The  product  of  the  Foyle  Salmon  Fisheries  has  increased  ™ry  much 
within  the  last  ten  years;”  to  1836,  (as  shown  in  the 
consequence  otthe  introduction  of  stake  nets. 

■with  draught  nets ; also  by  establishing  a more  vigilant  and  effective  system 

”%i“Tto'improved  mode  of  stake  nets  and  draught  nets,  of  course,  wUl 

catch  the  fish,  if  there?— Yes.  the  .vrfem  of 

1782.  From  your  experience  of  rivers,  are  you  of  opinion  that  the  system  “l 
watching  which  is  there  alluded  to  is  the  real  cause  of  the  mcr^e  °f  the  take 
of  fish  ?ll  think  so,  and  I should  say  it  was  the  mam  cause  here.  At  to 
0.40.  ^ ^ 
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Sir  7?.  periods  alluded  to  in  the  fish  tables  here,  the  price  of  salmon,  as  a marketable 

commodity,  was  very  low,  compared  to  what  it  was  during  the  period  of  years 

8 March  iS^q.  7 Second  table.  Salmon  has  been  gradually  rising  j and  there- 

fore  I should  suppose  that  the  Irish  Society  had  organized  a larger  staff  upon 
the  tributaries  of  Lough  Foyle,  and  had  watched  the  spawning  grounds  with  a 
great  deal  more  activity  and  vigilance  than  they  had  done  previously,  in  order 
to  ensure  a larger  take  of  salmon,  and  their  being  enabled,  of  course,  to  realize 
a larger  income. 

1783-  Do  you  know  anything  of  the  river  yourself  ?— No  ; I do  not  know 
Lough  Foyle  personally. 

1784.  The  London  companies  to  whom  you  referred  are  the  proprietors  of 
that  river  ? — Yes,  they  are  so. 

1785.  And  the  inference  which  you  would  draw  from  that  is.  that  their 

having  leased  their  right  to  individuals  and  their  having  thereby  established  a 
close  monopoly  was  advantageous  to  the  catching  of  fish  in  a commercial  point 
of  view  .'—In  that  particular  river.  ^ 

CAairmaw.]  Supposing  the  same  proprietor  possessed  the  fresh  water 
and  the  tidal  portions,  he  would  then  be  able  to  regulate  his  moveable  and 
immovable  engines,  so  that  the  fishery  in  both  portions  of  the  river  should 
equally  prosper  ? — He  would  do  so. 

1787.  Captain  Did  I correctly  understand  you  to  say,  that  there  had 

been  a gradual  diminution  in  the  quantity  of  fish  taken  in  the  Foyle  in  a certain 
period  } — By  this  Report. 

1788.  To  what  years  do  you  confine  it  ?— From  1842  : in  1842  I find  the 
take  to  be  83,106  ; in  1843,  62,348  ; and  in  1844,  49,387. 

1789.  You  have  some  knowledge  of  the  manner  in  which  fish  come  into  rivers 
and  the  great  difference  which  there  is  between  different  years.  Should  you 
think  yourself  justified  &om  that  in  saying  that  there  has  been  a diminudou 
in  the  quantity  of  fish  which  has  arrived  in  those  rivers,  in  consequence  of  the 
use  qf  stake  nets  ?— It  would  be  a very  extraordinary  coincidence,  I think, 
ordinarily,  to  have  two  such  years  come  together  as  those,  and  very  unlikelv 

1 790.  1 refer  you  now  to  table  No.  1,  in  page  24  r— I have  it. 

1791.  Read  the  produce  of  the  fishery  for  the  year  1810? 17  145. 

1792.  Read  the  produce  for  the  year  1811  ? — 9,601. 

3 792'  -And  read  the  produce  for  1812  ? — 19,285. 

T Wliat  do  you  find  to  be  the  difference  of  the  produce  of  those  years  ? 

I find  between  that  of  1811  and  the  year  preceding  and  following  it  a very 
great  difference  indeed,  but  I do  not  find  it  in  a consecutive  form. 

1795-  State  what  is  the  actual  difference  ?— 7,544  is  the  difference  between 
the  produce  of  1810  and  1811. 

1796.  Being  a difference  approaching  nearly  to  one-half  ?— Very  nearly 

1797.  Now  I refer  you  to  the  year  1820  and  the  year  1821;  what  was  the 
produce  in  the  year  1820? — 18,930. 

3798.  What  is  the  produce  of  1821  ? — 11,490. 

1799*  What  is  the  difference  between  the  two  numbers  ? 7,440. 

1 800.  A difference  of  not  quite  one-half,  but  of  two-fifths  Yes 

1 801.  I must  now  trouble  you  to  take  out  of  the  first  table  in  the  year  1839 
at  page  111  of  the  Report  of  1846,  the  whole  quantity  offish  taken  by  draught 

which  of  those  six  years  in  the  Report  of 
1846  shows  the  smallest  quantity  offish  taken  by  both  moans  ?-The  year  that 
you  speak  of,  1 839.  ■' 

1 802.  Now  I must  trouble  you  to  extract  the  quantity  offish  taken  by 

means  of  di-aught  nets  m that  year  23,934.  ^ 

that  number  with  the  average 
number  of  fish  taken  m the  period  of  16  years,  when  there  were  no  stake  nits 
in  existence  r — The  avers^e  number  was  17,363. 

’ J**®  “"“ber  which  you  have  just  stated  to  have  been  taken  in  the 

year  1839  was  what  ? — 23,934. 

1805.  The  increhse,  therefore,  seems  to  have  been  in  the  year  18.89  >— Yes 

1806.  Have  the  goodness  to  state  what  that  increase  was ’—6  571 

1807  Therefore,  in  the  very  lowest  of  the  years  mentioned  in  that  last  table, 
the  produce  of  fish  taken  by  means  of  draught  nets  has  exceeded  that  of  the 
foiiner  period  by  6.571,  and  during  that  latter  period  of  six  years  the  stake  nets 
were  in  lull  operation  ? — So  it  appears  by  these  tables. 

1808.  Chairman.} 
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1808.  Chairman.']  You  axe  not  acquainted  with  the  particulars  of  the  Lough  & 
Foyle  fishery  r — I am  not, 

1 809.  Do  you  know  the  fact  that  the  Marquis  of  Donegal  in  respect  of  his 
property  claims  against  the  Irish  Society  some  right  to  fish  there  r— I under- 
stand that  he  does ; I know  in  fact  that  he  does. 

1810.  Having  regard  to  the  answer  which  you  gave  some  time  ago  to  one 
of  my  questions,  the  Act  of  1842,  in  your  judgment,  enabled  him  to  set  up 
on  his  property  a greater  number  of  stake  nets  than  previously  to  1842  he 
might  have  ventured  to  do  ?— I know  that  a greater  number  of  stake  nets  have 
been  erected  in  the  vicinity  ; in  fact  I have  heard  Mr.  M'Corkell,  the  lessee  of 

the  Irish  Society,  say  so.  . i,  r. 

rSii.  I see  it  stated  here  that  on  the  same  occasion,  when  Mr.  Gregor  was 
examined  and  gave  in  those  calculations  to  which  your  attention  has  been 
drawn  that  Mr.  Armstrong  was  examined,  and  stated  that  he  was  the  mana- 
ger of’  Lord  Donegal’s  fishery ; that  in  1844  Lord  Donegal’s  tenants  had  “ 33 
or  34  stake  nets  in  Lough  Foyle,  and  between  eight  and  ten  bag  nets that 
his  Lordship  “ claims  the  fishery  of  the  whole  lough,  and  the  habit  of  placing 
and  fishing  these  nets  has  prevailed  these  10  or  12  years”  r Yes,  that  is  so. 

1 8 J 2 . That  “ no  other  parties  except  the  Irish  Society  and  Lord  Donegal  s 

tenants  put  up  stake  or  bag  nets  ” f — Yes.  _ 

1813.  If  the  Act  of  1842  afforded  to  Lord  Donegals  tenants  additional  faci- 

lities for  the  putting  up  of  stake  nets,  and  stake  nets  were  in  consequence  put 
up  after  1 842  where  they  were  not  put  up  before,  would  that,  in  your  judgm^^ 
account  for  the  great  decrease  which  is  observable  in  the  annual  take  01  nsh 
by  the  Irish  Society,  notmthstanding  the  improved  system  of  management  and 
the  greater  vigilance  shown  by  the  Irish  Society  in  the  care  of  their  fisheries  i 
— It  is  the  cause  to  which  1 should  attribute  it.  ^ i.  • £_ 

1814.  If  then  the  increase  in  the  annual  product  of  those  fisheries  irom 
1810  until  the  period  when  they  reached  their  maximum  of  83,106  in  1842, 
was  due  to  the  better  system  of  management  that  had  obtamed  under  the 
care  of  the  Irish  Society,  the  decrease  since  that  time  is,  m your  judgment, 
to  be  attributed  to  the  facilities  afforded  to  the  erection  of  weirs  by  persons 
who,  not  being  dependant  upon  the  Irish  Society,  could  not  be  restramed  or 
regulated  by  them  in  the  use  of  those  nets  ?— Yes ; I should  attribute  it  to 

i r;  And  the  fact  that  Lord  Donegal  and  the  Irish  Society  were  claimants 
the  one  against  the  other,  of  this  several  fishery  over  the  entire  lough,  would 
no  doubt  lead  to  the  setting  up  of  stake  nets  on  both  sides,  vuth  a greater 
regard  probably  to  the  exercise  of  rights  of  ownership  than  to  the  provident 
management  of  the  fishery  ? — Yes.  v i n m 

1816.  In  order,  for  instance,  to  obtain  the  benefit  of  the  clause  which  allows  10 

or  20  years’  possession  to  confer  a certain  right? — Yes.  ,.11 

1817.  Captain  Jones.]  Then  these  stake  nets  of  which  you  speak,  at  all 
events,  seem  to  have  had  no  existence  until  the  year  1846  ; is  that  what  you 
understand  by  it  ?-By  these  reports  it  gives  the  year : they  ™ 
existence  before  1846,  for  in  the  Report  of  1836,  page  24,  table  2,  I find  the 
heading  of  one  portion  of  the  table  to  be  “ Number  of  salmon  taken  m stake 

^i8i8.  I refer  you  to  Mr.  Armstrong’s  evidence;  at  the  fourth  line  of  Mi. 
Armstrong’s  evidence  I think  you  will  find  it  stated  that  Lord  Donegals 
tenants,  in  the  year  1844,  had  33  or  34  stake  nets  ?— So  Mr.  i^mstrong  aheges. 

1 8 1 Q.  If  you  read  on  I think  you  will  find  that  these  nets  had  been  in  use  tor 
10  or  12  years?— I will  read  the  passage:  « T.ord  Donegal’s  tenants  liad,jn  , 

33  or  34  stake  nets  in  Lough  Foyle,  and  between  ’ 

some  were  on  the  Derry  and  some  on  the  Donegal  side.  The  , 

the  fishery  of  the  whole  lough,  and  the  habit  of  placing  and  fishing  these 

nets  has  prevailed  these  10  or  12  years.”  ifs  -Nr/^ 

1820.  Chairman.]  Have  you  any  knowledge  of  thw  yourself  r 

1821.  You  judge  entirely  from  this  document  r—Entu-eiy. 

1822.  Have  you  read  the  entire  passage : “ The  Marquis 

of  the  whole  lough,  and  the  hahit  of  placing  and  fishing  these  nets  has  pie- 
vailed  these  10  or  12  years"  !— I ceased  ttere. 

1823.  Ur.Bomke.]  With  regard  to  the  answer  which  J™  6"®  ^ 
tion  1319,  as  to  the  lattices  on  the  weirs,  did  you  ever  see  alattice  the 
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which  you  describe  put  up  in  the  mill  race,  either  above  or  below  the  wheel  ? — 
No,  I have  never  seen  one. 

1824.  Are  you  aware  that  there  was  a clause  in  what  is  called  Lord  Eliot’s 
Act,  .the  Act  of  1842,  enacting  that  a grating  should  be  placed  in  all  water- 
courses diverted  from  rivers,  to  prerent  salmon  trout  or  fry  from  entering 
therein  ? — Yes ; I have  given  a great  deal  of  attention  to  that  clause. 

1825.  Are  you  aware  that  that  clause  was  expunged  from  the  Act,  in  Com- 
mittee, in  consequence  of  the  representations  of  millowners  in  Ireland,  who 
said  that  it  would  be  very  destructive  to  their  interests  ?— I am  : I have  been 
informed  that  it  was  expunged  through  their  representations. 

1826.  Do  not  you  cpnsider  that  at  any  time  of  the  year  lattices  or  gratings 
put  up  in  that  way  would  materially  affect  the  supply  of  water  to  the  mills  ? — 
I ^ not  a miller,  but  really  I think  that  they  could  be  so  arranged  as  not  to 
injure  the  motive  power. 

1827.  How  could  they  be  so  arranged  ?— I think  that  they  could  be  put,  for 
example,  on  a pivot,  so  that  if  an  unequal  pressure  came  on  either  end  it 
would  give  way  and  turn  round,  and  so  allow  the  leaves,  or  whatever  accumula- 
tion was  there,  to  pass  on.  Now  that  would  do  no  harm  to  the  mill  wheel,  for 
the  lattice  revolving  could  never  collect  such  a quantity  of  rubbish  as  would 
impede  the  water. 

1828.  Chairman.]  There  are  no  leaves  or  rubbish  of  that  kind  at  the  time 
when  fish  are  coming  down  the  river  ? — No. 

1829.  Mr.  Bourke.]  Supposing  you  put  a grating  in  the  river  at  any  time 
of  the  year,  do  not  you  imagine  that  in  a short  time  it  would  get  completely 
choked  up ; a grating  two  inches  wide?— Yes,  but  I say  that  if  there  were 
an  axle  permitting  the  grating  to  turn  round  on  a certain  accumulation 
coming  against  it,  you  would  do  away  with  the  injury  of  its  being  a permanent 
barrier  against  the  leaves. 

1 830.  Has  the  experiment  been  tried  ? — I cannot  say  that  it  has  been  tried ; 
it  is  merely  an  idea  of  my  own. 

1831.  Chairman.]  Has  it  not  been  done  in  England  ? — I am  not  awai-e. 

1832.  Are  there  not  mill  races  upon  rivers  in  England  which  do  not  destroy 
the  fish  ? — I understand  there  are. 

^ 833.  You  perhaps  are  aware  that  competent  persons,  ‘persons  themselves 
millers,  or  who  have  been  millers,  have  given  it  as  their  opinion  that  that  may 
be  done  ? — I have  heard  millers  say  that  it  may. 

1834.  Mr.  Bourke.]  At  the  same  time  you  are  aware  of  the  principal  fact, 
which  is,  that  this  clause  containing  the  recommendation  which  you  have  men- 
tioned in  your  evidence  was  struck  out  of  Lord  Eliot’s  Act  in  consequence  of 
the  representations  of  a great  number  of  millowners  in  Ireland  ? Yes. 

] 835.  Chairman.]  A great  many  amendments  were  made  in  the  Bill  bv  the 
striking  out  of  clauses  on  the  representations  of  parties  having  private  interkts  ’ 
— Yes,  there  were. 

1836.  There  were  a vast  number  of  clauses,  for  instance,  imposing  minimum 

penalties,  which  were  struck  out  at  the  instance  of  weir  owners  ? Yes. 

1837.  Other  clauses  affecting  mills  were  struck  out  at  the  instance  of  millers  - 
— Yes. 

1838.  A great  number  of  amendments  of  that  character  were  made;  and  do 

you  think  that  the  Bill,  as  Lord  Eliot  prepared  it,  or  as  it  was  passed  into  a 
law,  in  respect  of  these  matters  at  least,  was  the  most  satisfactory?—!  think 
that  Lord  Eliot’s  was  ; his  Bill  was  prepai’ed  with  a great  deal  of  care. 

1839.  Captain  Arc/irfa?/.]  You  stated  that  you  thought  that  the  constabulary 
force  of  Ireland  might  be  effectively  employed  in  removing  obstructions,  but 
that  they  were  not  sufficiently  numerous  for  the  preservation  of  the  fisheries  ? 
— So  I think. 

1840.  But  do  not  you  think  that  they  might  be  advantageously  permitted  to 

prevent  the  illegal  destruction  of  fish  when  it  came  under  their  notice  ? There 

is  an  amendment  to  the  5th  & 6th  Victoria  which  was  enacted  for  that  purpose 
but  however  they  have  never  entered  into  the  spirit  of  that  amendment  ’ 

1 841.  Chairman.]  The  Acts  which  have  been  passed  for  the  preservation  of 

the  fisheries  have,  I think,  generally  proceeded  on  the  principle  of  giving  powers 
and  not  compelling  parties  to  exercise  those  powers? — Yes;  not  compelling 
the  execution  of  them.  ^ ® 

1 842.  I asked  you  a question  on  the  last  occasion  as  to  prosecutions  under 

the 
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the  Fishery  Acts,  and  to  riots  and  other  disturbances  occasioned  by  poaching  Sir  R.  Be  Burgho, 
or  its  causes.  Have  you  any  further  information  to  give  to  the  Committee  on 
those  subjects  ?— I am  anxious  to  hand  in  a copy  of  a report  made  from  the  g 
coast-guard  station  at  Coonagh.  , . • c -i  -i.  ^ 

184s  Captain  ArckdalL]  Where  is  Coonagh  It  is  a few  miles  below 
Limerick  close  to  Mr.  Monsell’s  domain.  Tt  is  with  reference  to  a riotous  as- 
semblage of  persons  that  took  place  there  on  22  June  1848,  and  their  proceed- 
ing to  level  the  stake  weirs  between  the  station  and  Grass  Island. 

[The  witness  delivered  in  the  same,  which  is  as  follows :] 


I BEG  to  inform  you  that  on  yesterday  all  the  cot  fishermen  belonging  to  the  city,  and 
both  sides  of  the  river,  mustered,  to  the  number  of  300  or  400  m^,  and  proceeded  down 
the  river  destroyed  all  the  salmon  weirs  between  this  station  and  Grass  island,  except  two 
or  three  that  I succeeded  in  protecting.  I gave  the  alarm  to  the  poUce  on  both  sides  of  the 
river  before  they  came  down ; the  police  could  do  nothing,  and  only  for  my  mterfere^e 
at  Green’s  Island,  they  would  hurt  the  police ; they  chased  them  through  the  mud.  We 
had  no  breach  of  the  peace  but  the  cutting  of  the  weirs ; the  propnetors  of  them  know  aU 
the  parties  concerned,  consequently  they  will  be  able  to  prosecute  them.  I left  “olbmg 
undone,  as  far  as  the  law  protected  me,  except  using  our  arms,  and  that  I consider  1 could 
not  do  except  in  self-defence.  I remain,  Sir,  your  most  obedient  servant,  Michael  i>weeTUy, 
chief  boatman. 

Captain  Montagu  Pasco,  R.  N.,  Inspecting  Commander, 

Coast  Guard,  Kilrush. 


Coast  Guard  Station,  Coonagh, 
23  June  1848. 


1844.  Chairman.']  That  relates  to  riots.  Have  you  anything  with  regard  to 
prosecutions  ? — Yes ; I have  a paper  that  is  published  of  the  Dublin  Term 
Reports  in  the  Queen’s  Bench.  The  date  of  this  is  Saturday,  June  the  1st, 
1844. 

1845.  Does  it  relate  to  prosecutions  ? — Yes. 

j 846.  Do  you  hand  it  in  as  part  of  your  evidence  r — I do. 

1847,  Mr.  Bellew.]  What  does  it  refer  to  ?— It  refers  to  a prosecution 
against  a weir.  The  case  is.  The  Queen  at  the  prosecution  of  William  Ryan  v. 
JHayes.  It  was  a prosecution  that  took  place  for  a weir  being  erected  on  the 
Bandon  River. 


\The  Witness  delivered  in  the  following  Paper:] 

Dublin  Term  Reports. 


Queen’s  Bench,  Saturday,  June  the  1st,  1844. 

The  Queen  at  the  prosecution  of  William  Ryan  «.  Hayes. 

Mr.  Bennett,  Q.  c.,  showed  cause  against  a conditional  order  to  set  aside  a verdict  of 
guilty  entered  up  at  the  last  assizes  of  Cork,  before  the  Lord  Cliief  Baron,  and  enter  up  a 
verdict  of  not  guilty. 

Indictment  for  obstructing  the  River  Bandon,  which  was  an  ancient  and  navigable  river 
and  highway,  &c.  &c.,  by  the  erecting  of  weirs  for  taking  fish,  and  thereby  preventing  the 
free  and  umnterrupted  navigation  of  the  river. 

There  was  a second  count  for  erecting  a stake  weir  in  a part  of  the  river  where  the  breadth 
of  the  channel  at  low  water  of  spring  tides  was  less  than  the  3-4tbs  of  a mile  wide,  the 
defendant  not  being  the  owner  of  a several  fishery. 

Defendant’s  counsel  at  the  trial  submitted  that  the  Chief  Baron  should  have  told  the 
jury,  if  they  believed  there  was  any  obstruction  caused  by  the  weir,  that  if  the  advanta^ 
counterbalanced  the  inconvenience  caused  by  tlie  obstruction  they  should  find  for  the 
defendant,  and  that  if  there  was  a reasonable  space  left  for  navigable  vessels,  notwithstand- 
ing the  weirs,  they  should  also  find  for  defendant,  and  that  unless  they  believed  the  obstruc- 
tion to  be  substantial,  that  is,  that  great  inconvenience  was  occasioned  by  it,  they  should 
also  find  for  the  defendant. 

The  Chief  Baron  declined  doing  so,  and  the  jury  finding  that  the  navigation  waB  obstructed 
but  to  a very  trifling  degree,  the  Chief  Baron  directed  them  if  that  was  their  opinion  to  find 
a verdict  of  guilty  on  the  first  count,  leaving  it  to  the  defendants  to  move  to  set  it  aside. 

Mr.  Bennett  and  Mr.  Corhet  for  prosecution. — “ As  to  the  point  of  the  benefit  counter- 
balancing the  injury,  that  is  decided  by  Rex  v.  Ward,  In  that  case  the  law  was  reversed, 
•and  though  the  obstruction  was  trifling  and  a public  benefit  occurred  by  reason  of  the  erec- 
tion of  an  embankment,  yet  the  Court  refused  to  allow  a verdict  of  not  guiliy  to  be  entered, 
overruling  Rex  v.  Russell,  which  was  the  case  where  there  was  room  for  navigable  vessels, 
and  the  mleged  obstruction  was  a wharf  for  facilitating  the  landing  of  coals  j yet  Lord  len- 

0.40.  Q 3 terden 
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m8  minutes  of  evidence  taken  before  the 

, terden  differed  from  Bayley  and  Holroyd,  and  says, ' reasonable  space  being  allowed  (Rex 
u.  Resell),  that  it  leaves  sufficient  room  for  two  carriages  to  pass  is  not  any  justification  for 
placing  a waggon  across  part  of  the  street.’  The  Court  say,  ‘the  principal  object  of  the 
street  was  for  the  free  passage  of  the  public,  and  anything  which  impeded  that  free  passae-e 
was  a nuisance.’  ” ^ s 

As  to  objection  that  the  obstruction  should  be  substantial  and  a great  public  inconve- 
nience, Mr.  O’Hea  and  Sir  C.  O’Loghlen  distinguish  the  case  of  Rex  v.  Ward.  “The 
obstruction  here  was  to  lighters  and  small  boats,  but  it  was  proved  that  the  poles  of  nets 
were  useful  in  pointing  out  to  larger  vessels  the  navigation  of  the  channel,  and  that  that 
counterbalanced  the  obstruction  to  the  small  boats,  and  that  the  Chief  Baron  refused  to 
lepeit  to  the  jury,”  &c.  8cc.  The  evidence  was  that  at  certain  periods  of  the  tide  and 
wind  It  would  be  injurious  to  small  boats. 

Mr.  Corbet,  in  reply,  cited  several  cases. 

Chief  Justice  Pennefather  then  delivered  judgment  as  follows 

“ Tile  Court  a.re  of  opinion  that  the  verdict  is  quite  right,  and  that  there  are  no  grounds 
to  set  it  aside,  either  with  reference  to  the  charge  of  the  Chief  Baron  or  the  finding  of  the 
^jui-y.  It  is  needless  to  go  through  the  cases.  Here  is  a class  of  men,  the  owners  of  small 
boats,  who  are  entitled  to  the  navigation  of  the  river;  and  it  is  an  injustice  which  the 
Court  will  not  sanction,  that  another  class  of  vessels  being  advantaged  will  do  away  with 
the  injuiT-  to  smaller  vessels.  _ Every  person  has  a right  to  use  the  King’s  highway,  and  no 
one  can  obstruct  that  by  making  an  erection  which  causes  an  obstruction.  This  is  not  the 
case  m building  an  erection  in  certain  places  which  may  injure  a few  individuals,  but  on 
the  whole,  is  perhaps  an  advantage  to  the  public  ; but  here  a person  erects  private  weirs 
to  the  injury  of  a class  of  persons  who  must  not  be  injured  by  private  speculations  of  this 
descrmtion.  If  the  Chief  Baron  had  directed  the  jury,  as  the  counsel  for  the  traverser 
considers  he  should  have  done,  he  would  have  done  wrong.  No  person  had  a right  to  say 
1 will  leave  the  public  a portion  of  the  highway,  and  take  the  rest  to  myself.”  ’ 

Justices  Burton  and  Crampton  concurred. 

Justice  P errin  added,  “ Nothing  was  withdrawn  from  the  jury  here.  If  the  same  thino- 
was  done  to  a road,  an  injury  to  foot  passengers,  it  would  be  no  excuse  that  it  had  benefited 
carnages.” 

Mr.  Bennett  prayed  judgment,  and  that  the  weirs  should  he  protected  fortliwith 

Allowed. 


At  Waterford  Summer  Assizes,  1844,  in  the  trial  of  The  Queen  v.  Dobbvn  and  otliei-s 
Sd  — P™<=‘sely  similar  to  the  above,  Baron  Pennefatlier,  in  charging  tire  jnry| 


“ Wherever  the  fide  ebbs  and  Sows  is  a highway  open  to  all  Her  Majesty’s  Ileee  sub- 
jects ; then-  rights  are  not  to  be  abndged,  and  an  interference  with  public  rights  is  a nuisance 
at  common  law.  ° 

The  juiy  found  the  traversers  guilty;  fined  6d.,  undertaking  to  remove  the  nuisance. 


1848.  Chairman].  Are  those  papers  the  whole  of  the  further  information 
■which  you  have  to  supply  ?— There  is  also  a report  of  the  trial  of  a conceived 
offender  at  the  city  sessions  court  of  Limerick,  dated  15th  May  1840. 

1 849,  Will  you  hand  it  in  as  part  of  your  evidence  ? — Yes. 


[The  Witness  delivered  in  the  same,  which  is  as/ollows:] 

North  Strand,  Limerick,  20  May  1840. 

1 AM  one  of  the  many  poor  fishermen  who  have  been  for  years  prosecuted  at  the  suit  of 
the  lessee  of  the  Corporation  of  Limerick  for  fishing  in  the  Lower  Shannon  and  I have 
within  these  few  days  been  tried  and  convicted,  under  an  Act  called  the  Qualification  Act. 
at  tile  prosecution  of  the  Shannon  Commissioners. 

You  will  perceive  by  the  defence  in  the  annexed  report  of  the  trial,  that  my  case  em- 
braces the  question  of  the  title  of  the  corporation,  and  goes  to  establish  that  the  River 
Shannon,  from  Limerick  to  the  sea,  is  a free  fishery,  and  the  common  right  of  all.  If 
1 can  now  only  find  means  to  sustain  a defence  in  the  higher  courts,  1 Lope  not  only  to  be 
the  instrument  of  relieving  my  unfortunate  brother  fishermen  and  fellow-sufferers,  but 

ofestabhshing  and-confirming  the  right  offishing  for  all  the  landed  proprietors  along  the 

shores  of  tlie  Shannon  to  the  sea.  ® 

1 case,  and  the  misery  to  which  the  unfortunate  fishermen  have  been  re- 

duced^ by  repeated  prosecutions,  have  occasioned  such  a feeling  of  commiseration  for  us  in 
Limerick,  that  several  gentlemen  have  declared  themselves  ready  to  subscribe  to  establish 
the  river  as  a free  fisheiy,  provided  the  landed  proprietors  and  the  farmers  of  weirs  on  both 
banks  of  the  river  will  also  come  forward  with  their  assistance,  with  a view  of  establishing 
a right,  in  which  not  only  the  poor  fishermen  but  the  public  at  large  are  so  vitally  inte- 
rested. Mr.  Reuben  Harvey  has  consented  to  receive  subscriptions,  and  such  persons  as 
wish  to  subscribe  will  please  to  lodge  the  amount  in  the  Provincial  Bank  to  his  credit- 
1 remain,  sir,  respectfully  yours,  Timothy  Tobin. 


The  following  is  the  report  of  my  trial  before  the  Limerick  bench  of  magistrates 

Important 
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City  Sessions  Court,  15  May  1840.  sir  R.  Be  Burgho, 
Important  case  as  regards  the  common  right  or  fishermen  from  the  Lax  Weir  to  the  Bart. 

mouth  of  the  river. 


Hornsby  v.  Tobin. 


8 March  1849. 


In  this  case  Mr.  Boyse  appeared  for  the  prosecution ; Mr.  Potter  for  the  accused. 

Mr.  Potter. — As  this  is  a case  applying  generally  to  the  right  of  fishing  in  the  Shannon, 

I trust  the  chairman  will  direct  that  all  witnesses,  except  the  one  about  to  be  examined,  do 
leave  the  court. 

Mr.  Watson. — Certainly. 

Major  Volhes. — ^The  witnesses  for  the  defence  should  also  retire. 

Mr.  Potter. — I do  not  intend  to  call  any  witnesses.  I mean  to  rely  upon  the  law. 

Mr.  Boyse. — I wish  to  know,  before  I commence,  if  M r Porter  intends  to  raise  any  point 
upon  the  summons. 

Mr.  Potter. — None ; I never  like  technical  points. 

Kelly,  a noted  informer,  for  several  years  under  the  protection  of  Mr.  Yokes,  and  since 
transferred  to  Mr.  Poole  Gabbett,  got  upon  the  table,  and  being  sworn,  stated  that  the 
defendant  with  others  were  in  boats  at  Barrington’s  Quay,  on  Tuesday,  6th  May  instant ; 
that  witness  followed  the  boat  in  which  Tobin  was,  to  the  Wellesley  Bridge,  and  although 
the  defendant  tried  to  conceal  his  face,  witness  recognized  him ; he  did  not  see  the  man 
fishing,  but  his  nets  were  wet. 

Cross-examined  by  Mr.  Potter. — Has  been  six  or  eight  years  in  the  employment  of  Mr. 
Poole  Gabbett ; has  never  been  a fisherman ; knows  the  Shannon  well ; where  the  men 
were  at  Barrington’s  Quay,  and  also  where  he  first  recognized  Tobin  at  the  Wellesley 
Bridge,  the  tide  ebbs  and  flows  ; it  ebbs  and  flows  above  the  Lax  Weir;  does  not  know 
much  about  the  properties  of  the  salmon  ; always  heard  that  the  salmon  went  up  to  the 
fresh  waters  of  the  Shannon  to  spawn,  above  Plassy;  they  do  spawn  in  the  fresh  water 
above ; never  heard  that  the  salmon  spawned  in  the  river  at  Limerick  or  below  it ; always 
understood  they  did  not  spawn  where  the  tide  ebbs  and  flows. 

Court. — Mr.  Boyse,  do  you  call  any  further  witnesses? 

Mr.  Boyse. — No  5 I now  call  for  a conviction  under  12  Geo.  1,  c.  7,  s.  2,  called  the 
Qualification  Act. 

Mr.  Potter. — Mr.  Chairman  and  Gentlemen,  In  this  case  I appear  for  this  unfortunate 
fisherman,  Tobin,  one  of  many  who  have  been  prosecuted  under  tne  fishery  laws  befoie  this 
Court,  and  before  I close  I trust  and  believe  I shall  be  able  to  satisfy  the  Court  that  this 
man  cannot  he  convicted,  and  that  every  man  has  a right  to  fish  in  the  Shannon  from 
Limerick  to  the  sea.  I will  for  brevity  state  seriatim  to  the  Court  the  grounds  upon  which 
I rely  that  a conviction  cannot  take  place  : First,  I rely  that  Timothy  Tobin  is  not  liable  to 
be  convicted  under  the  12  Geo.  1,  c.  7,  s.  2,  nor  is  he  bound  to  be  qualified  as  required  by 
the  second  section  of  said  Act  to  enable  him  to  fish  in  any  part  of  tne  River  Shauuon  from 
Limerick  to  the  sea,  inasmuch  as  that  portion  of  the  said  river  ebbs  and  flows,  is  an  arm 
of  the  sea,  and  the  fishing  is  common  to  alL  Secondly,  I rely  that  he  is  uot  liable  to  be 
convicted  under  the  said  Act,  because  said  Act  was  intended  to  apply  solely  to  fresh-water 
rivers,  where  the  fish  are  preparing  to  leave  their  spawn  in,  and  not  that  portion  of  the 
Shannon  where  the  tide  ebbs  and  flows,  and  is  an  arm  of  the  sea.  Thirdly,  I yet  further 
rely  that  he  is  not  liable  to  be  convicted  under  the  said  Act,  because  by  the  express  pro- 
visions of  Magna  Charter,  c.  16,  all  public  streams  or  rivers  in  which  the  tide  ebbs  and 
flows  are  free  fisheries,  for  if  trespass  were  brought  against  Tobin  he  could  justify  the  place 
is  a free  fishery,  and  common  to  all.  It  is  in  evidence  hefore  the  Court  by  the  witness  for 
the  prosecution  that  where  Tobin  was  seen  in  a boat,  and  where  he  was  discovered  with 
a wet  net,  the  tide  ebbs  and  flows ; it  is  also  in  evidence  that  the  salmon  leave  their  spawn 
solely  in  fresh  water  rivers,  and  that  salmon  are  never  found'  to  spawn  below  Limerick  j 
I shall  now  refer  the  Bench  to  some  authorities  to  satisfy  them.that  they  cannot  convict  in 
this  case. 

Mr.  Potter  here  read  abstracts  from  Jacob’s  Law  Dictionary,  by  which  it  appeared 
“ that  the  place  where  is  Brachium  mans  in  quo  unusquique  suboitus  domini  regis  habet  et 
habere  debet  liberam  piscariam;”  in  the  Severn  the  soil  belongs  to  the  owners  of  the 
land  on  each  side,  and  the  soil  of  the  River  Thames  is  in  the  King,  &c. ; but  the  fishing  is 
common  to  all.  He  also  read  the  first  and  second  sections  of  the  Act  under  which  the 
prosecution  was  instituted,  and  it  appeared  from  the  preamble  of  the  Act  that  it  applied  to 
fresh  water  rivers  only. 

Mr.  Potter  also  referred  to  Magna  Charta,  and  contended  that  it  was  the  right  of  every 
man  to  fish  in  the  Shannon,  and  that  it  did  not  require  a pecuniary  qualification  to  entitle 
him  to  do  so,  and  was  going  to  other  authorities,  when  _ . t.- 

Alderman  Watson  said,  Would  it  not  be  better  to  convict  in  this  case,  and  let  Tobin 
have  the  case  tried  by  certiorari  ? 

Mr.  Potter. — A conviction  would  deprive  this  man  of  his  liberty,  for  he  means 

to  pay  the  fine,  and  imprisonment  must  be  the  consequence ; and  he  cannot  afford  means 
to  bring  the  question  before  the  Court  of  Queen’s  Bench. 

Mr.  yokes. — We  will  convict,  and  I think  he  will  get  subscriptions  to  enable  him  to  try 
the  question.  I heard  of  a great  noise  about  this  case  for  the  last  few  days. 

Mr.  Potter. — If  the  magistrates  are  still  of  opinion  they  should  convict  under  this  penal 
statute,  as  the  defendant  is  so  po<w  as  to  be  unable  to  get  any  legal  redress,  I would  press 

O.40.  Q 4 
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upon  the  Court  to  suspend  judgment  until  they  take  the  opinion  oi  the  said  officers  of  the- 
Crown  upon  the  right  to  convict. 

Alderman  TTfltsoB.— You  may  apply  to  the  Government  if  you  please ; we  will  not  ■,  and 

as  for  the  present  Government,  I care  very  little  about  them.  _ p , • , 

Mr.  Potter. — The  Government  would  obtain  for  the  Bench  the  opinion  of  their  law 
officers.  They  would  not  be  bound,  and  I fear  would  decline,  to  take  the  case  into  con- 
sideration on  the  application  of  Tobin,  and  as  the  magistrates  can  have  the  benefit  of  such 
advice,  I trust  they  will  not  persevere  in  refusing  my  application. 

Alderman  Watson. — We  are  above  the  Government ; we  are  the  law,  and  we  will  not  seek 
for  any  opinion  on  our  conviction  ; we  took  the  opinion  of  the  Recorder,  our  law  adviser, 
on  this  subject  before. 

Major  V’olhes.—  U Mr.  Potter  wishes  we  will  suspend  the  issuing  of  a warrant  tor  one 
month  in  order  to  the  case  being  removed  to  the  Queen’s  Bench. 

Mr.  Potter.— I will  not  offer  any  further  observation  as  to  the  course  the  magistrates 
are  to  pursue ; if  I were,  it  would  be  to  let  them  issue  their  warrant  at  once,  as  it  would 
enable  Tobin  to  bring  his  action  against  the  magistrates  for  acting  illegally,  and  whicii 
would  give  him  the  benefit  of  a juiy  upon  the  proceedings  of  this  Court. 


Poole  Gabbett  v.  Lillis  and  Others. 

This  was  another  prosecution  for  fishing.  Mr.  Soyse  appeared  for  the  prosecution. 
Alderman  Watson. — Do  you  defend  in  this  case? 

Mr.  Potter. — No,  I was  engaged  on  the  part  of  these  men ; but  in  consequence  of  the 
last  decision,  I do  not  intend  to  submit  any  further  observations  to  the  Court. 

Mr.  Carte  defended  the  men;  two  got  off  because  the  summonses  were  improperly  filled; 
two  were  convicted,  and  sentenced  to  pay  5 1.  fine  or  three  months’  imprisonment,  one  of 
whom  was  72  years  of  age,  and  60  years  fishing  in  the  Shannon. 

Mr.  Potter. — The  Court  is  aware  that  is  the  maximum  penalty  ; it  is  in  the  power  of  the 
Court  to  limit  the  fine  to  the  lowest  sum,  or  the  term  of  imprisonment  to  one  hour. 

Court. — We  will  inflict  the  full  penalty ; we  must  vindicate  the  law. 

J}och  Prisoner.— The  same  case  was  decided  in  favour  of  the  fishermen  before ; many 
years  ago. 

Alderman  Watson. — It  was  not. 

Pr^^oncr.— It  was,  when  your  father  sat  on  that  bench ; you  and  I were  young  at  the 
time.  You,  Mr.  Watson,  were  present,  and  you  remember  it  as  well  as  I do. 

Alderman  Watson. — Indeed  I do  not. 

Prisoner. — Indeed  you  do ; you  cannot  but  remember  it. 

M r.  Blake,  on  the  part  of  the  police,  wished  to  remove  an  impression  that  existed  among 
the  fishermen,  that  the  police,  because  they  did  what  they  were  ordered,  were  partizans  of 
Mr.  Gabbett’s. 

Prisoner. — And  so  they  ai'e,  coming  down  on  us  every  day  to  stop  us  in  our  business  that 
we  were  bred  and  reared  to. 

Mr.  Blake. — They  only  acted  according  to  orders.  The  police  could  not  avoid  doing 
what  they  did. 

Prisoner  (much  excited) Could  uot  they?  What  right  had  they  come  down  upon  us 

with  their  arms  when  we  were  doing  nothing  to  them  ? miat  right  had  the  officer,  I do  not 
know  whether  you  were  the  man  or  not,  to  tell  the  police  to  prime  and  load  when  they  were 
close  to  us  ? The  fact  was,  they  wanted  to  force  us  to  battle,  and  we  would  not  do  it,  that 
was  the  truth  of  it. 

Mr.  Blake. — The  officer  was  only  doing  his  duty. 

Prisoner. — What  right  had  he  to  desire  his  men  prime  and  load  and  we  uot  touching 
them  ? 

Major  Volkes. — Every  oue  must  understand  that  the  police  cannot  be  to  blame  for  acting 
according  to  orders,  and  I have  no  hesitationin  saying  that  the  police  are  perfectly  justified' 
in  priming  and  loading,  and  everything  that  is  requisite  for  their  own  defence. 

Prisoner. — But  nobody  was  doing  anything  to  them. 

Major  Volkes. — You  were  resisting  the  law. 

Prisonei-. — Do  you  think  would  we  let  ’em  take  our  cots  and  nets  from  us  without  saying 
a word,  and  we  doing  nothing  but  our  business  that  we  always  followed. 

Prisoner  (on  the  table.) — ^We’ll  fish  there  as  long  as  there  is  water  in  the  river. 

Mr.  Boyse. — Do  you  hear  that? 

The  Bench. — What’s  that  ? 

Mr.  Boyse. — He  says,  your  worship,  that  they’ll  fish  tliere  as  long  as  there’s  water  in  the 
river. 

Mr.  Potter. — And  so  they  shall ; I say  so  too  j they  shall  fish  there  as  long  as  there  is 
water  in  the  river. 

J'he  Witness.']  There  are  also  some  letters  which  I wish  to  hand  in. 

1 850.  What  do  they  relate  to  ? — To  weirs ; this  letter  is  from  Mr.  Rutland ; 
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lie  is  agent  to  the  Knight  of  Glin,  himself  a weir  owner  and  the  taight  a weir  Sir 
owner  ° it  contains  his  opinions. 


R.  De  JSvrglio, 
Bait. 


Sir, 


[The  Witness  delivered  in  the  same,  which  is  as  follows  ;] 

Glin,  13  January  1849. 


8 March  1849. 


ments  .which  Ihave  distiibuted  amongst  parties  interested,  and  am  happy  to  state  that  the 
Sto  so  far,  appear  to  give  satisfaction.  If  I can  be  m any  way  uselul  m affording  infor- 
mation regarding  the  llwer  or  tidal  Electoral  Division  A,  pray  command  me.  If  it  were 
nosSle  tLomplete  the  reonisitc  staff  for  protection,  previous  to  the  coininencement  of  the 
Sing  sLson  Snd  also  collect  the  licence  duty  for  the  engines  about  to  be  used,  it  would 
hL  i very  good  effect,  and  he  the  means  of  preventing  and  correcting  many  emsting  abuses ; 
many  persoL  who  are  now  prepaiing  to  fish  wojild  abandon  the  idea  and  others  who  are 
erectmv  illegal  weirs  would  be  compelled  to  yield.  The  greatest  destruction  of  salinon  m 

Sis  division  takes  place  in  Olonderlaw  Bay,  coanty  Clare,  where  it  is  a well-known  fact  that 
yere  ftw  salmon,  if  any,  that  ascend  this  bay  ever  return  again.  That  part  of  the  bay 
ahoTO  the  village  of  KMck  has  more  the  appearance  of  a forest  ff.an  a bay,  it  being  hte- 
rallv  studded  rfitli  weirs,  every  one  of  which  contains  an  ebb  as  well  as  a flood  take,  so  that 
tlie^flsh  are  killed  both  going  and  returning,  as  they  must  return  when  the  tide  ebbs  the 
bay  being  left  perfectly  so  much  so  that  a person  may  walk  across  any  part  of  it  above 
Sock  The  navigaflon  of  this  bay  is  also  closed  up  owing  to  the  number  of  weirs.  I 
believe  all  weirs  erected  in  such  situations  are  within  the  meaning  of  the  Act  illegal.  On 
looking  at  the  chart  of  the  River  Shannon,  or  sailing  up  the  river  from  the  west,  the  hay  has 
more  tie  appearance  of  its  being  the  natural  course  of  the  river  than  the  river  itself.  The 
S ?hal  rS  under  the  land,  alolg  the  north  shore,  instead  of  crossing  the  bay,  pursue  them 
course  up  the  boy  ; and  it  is  also  stated  by  persons  who  have  had  great  espenence,  that  the 
Sh  r umSng  up  inder  the  south  shore,  strike  across  from  Tar  best  Lighthouse  to  the  bay, 
StLX"l in' strong  southerly  and  south-west  winds;  if,  thcmfo.e,  it  were  possible  to 
Lduce  theliumber  of  engines  in  this  bay,  or  prevent  in  time  such  as  were  illegal,  the  e 
wn,dd  be  verv  beneficial.  Everybody  concerned  is  well  acquamted  with  the  tact.  I have 
witnessed  enomous  takes  in  the  same  place,  and  had  an  opportunity  of  seeing  every  day  s 
toke  sent  up  to  Glin,  which  is  the  depot.  I fear  I am  trespassing  too  much  on  your  valu.b  e 
time  but  1 was  anxious  to  make  yon  acquainted  with  this  porticuiar  fact.  As  legards 
lh“  licence  duties  and  rates,  may  1 trouble  you  to  inform  me  if  the  same  are  to  be 
paid  and  the  licences  obtained  previous  to  comineiicmg  tllS  fishing  Uns  se^on,  I 
have  been  several  times  questioned  as  to  the  meaning  of  No.  10  Stake  Weirs,  or 
Se  nets  (Scotch),  in  the  scale  of  duties,  the  same  being  rated  at  71.  10 a.  borne 
SMteh  weirs  contain  hut  one  pocket,  whereas  others  of  great  length  conlam  two,  three 
S frar  The  power  of  capture  of  the  weir  with,  one  pocket  is  sometimes  as  great 
« the  weit  with  four  pockets  ; it  depends  entirely  on  the  set  of  the  tides  and  the  situation 
rfthe  Zm  What  I require  to  know  is,  if  a stake  weir  having  two,  three,  or  four  pockets 
,°s  to  breonsidered  as  ole  whir,  and  subject  to  the  same  duly  as  a weir  having  only  one 
nocket  as  I said  before,  the  power  of  capture  is  as  great  with  one  as  *e  other,  according 
m situation,  and  there  are  other  sites  where  weirs  are  erected  compai-atively  of  httle  value. 
? toe  heel  solicited  by  a person  named  Wilham  Kennedy  resident  in  Glm,  to  make  m- 
tercession  in  his  behalf,  and  whose  memorial  and  credentials  I herewith  enclose.  I feai  I 
may  bTont  of  order  in  so  doing,  hut  I am  induced  to  forward  hrs  apphcat.onm  conaequence 
of  the  strong  recommendations  he  has  received,  and  the  very  ftattering  testimony  of  Ins 
Srvices  from  the  late  Poole  Gabbetl,  in  whose  employ  he  was  for  near  five  years.  Such  a 
Sn  would  I think,  be  most  useful  to  serve  as  an  officer  under  the  Commissioners  m this 
SedoTS  d vision ; he  is  well  acquainted  with  all  that  is  lequiiud  by  the  Act  having  made  it 
his  stadv,  and  possesses  a thorough  knowledge  of  the  whole  of  the  Electoml  Division  A, 
a!id  is  at  present  aware  of  many  existing  abuses.  If  therefore  yon  would  kindly  put  Ins 
application  in  the  proper  train  tor  ““ 

. SirH.0,deBurgho.  G,..  F.  D.  fullmd. 

Mr.  Grogan.-]  Inputting  in  these  letters,  expressing  the  opinions  of 
gentlemen  not  before  the  Commiitee,  is  it  to  be  understood  that  you  concur 

185T.  PuUy  1 — Yes  ; it  is  also  corroborative  of  a portion  of  my  evidence. 
I also  desire  to  hand  in  the  following  papers. 

[The  Witness  delivered  in  the  same,  which  are  as  follows  .*] 

TO  the  Commissioners  of  Irish  Fisiieries. 

p , Ballyshaunon,  15  June  I84S. 

I Sfave'most  respectfully  to  atate  tl.at  the  weekly  ul»e  'tae  is 
salmon  weirs  of  the  Ballyshanion  Fishery  to  the  extent  required  by  the  40lh  section  of  the 
Fishe,^  Act.  Up  to  this  date  there  is  scarcly  a salmon  to  be  seen  in  the  upper  river,  which 
0.40.  ^ 
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^ unusual  at  this  adi^auced  period  of  the  season,  and  wliich  led  me  to  think  that 

some  obstructions  in  the  boxes  were  the  cause.  On  Sunday  last  I e.xamined  the  box  nev 

occupies  what  was  formerly  the  King’s  Gap),  and  found  that  the  inscnlf 

removed,  nor  the  rails  on  L upper  side,  e?ipt  an  iSn  gratlig  aSns 
nches  deep  and  three  feet  in  length,  which  works  on  a pivot  and  can  be  hauled  fn  and  out 
uLerint  attached  to  it ; this  grating  is  above  the  level  of  tlie  water,  and  tiie  space 

under  it  is  closed  up  to  about  an  inch  or  two  of  the  surface,  wliieh  prevents  the  salmon 
of  f ^ obstructions  the  upper  proprietors  and^anglers  are  deprived 

of  a sliare  of  the  seasoned  salmon  m the  opened  seaVon,  and  therefore  are  careless  aSndif 
ferent  m protecting  the  breeding  salmon  in  the  close  season  {which  are  in  their  grounds  and 
under  then-  control),  consequently  hundreds  are  taken  off  the  beds  with  imiLiity  in  the 

I received  from  Mr.  Bloomfield ^of 
Castlecaldwell,  whicli  please  return  to  me.  The  fact  of  the  matter  is,  that  if  Xre  is  not  I 
2 opened  in  the  course  of  tins  season  for  the  ingress  and  eoress  of  salmon 

* 1 Act,  the  River  Erne  salmon  fishery  would  in  a few 

yeais,  be  alisolutely  ruined,  which  would  be  a lamentable  loss  to  the  public.  You  are  now 
informed  of  how  matters  are  illegally  going  on  here  and  it  is  for  von  nnH^n  j-i.o 
vested  in  you  by  tlie  Act  of  Parliament,  to  have  those  glaring  obstLctions  removeirind 
grievances  remedied—I  am,  gentlemen,  your  faithful  servant.  James 

The  Limits  of  the  Baliyshaunon  Salmon  Fishery. 

Thb  folio-wing  1b  a copy  of  the  grant  of  the  salmon  fishery  of  Bealashana  otherwise 
Ballyshannon  niadeby  Kmg  James  the  First  to  Henry  Lord  Ffolliott,  Baron  of  liallv 
f •'«  "f  10>8.  -1  confirmed  irSllbto, 

“ Along  with  the  lands  and  other  tilings  was  granted  the  liberty  of  fishin*.  for  two  fisher 
men,  to  Ssh  with  two  msti-nments  called  loopi,  or  places,  for  Vinrsali  noon 
salmon-leaps  near  the  Castle  of  Ballyshannon,  and  between  the  said  salmon-leap  Ld  the 
,he’fi“h-  ° '*'■““6“  c’*  “ ‘“ken  upon  the  salmon-leap  of  Ashe  oc 

.ea  <is  far  as  the  bank  or  fall  of  water  commonly  called  the  salmon-leap,  otherwise  the  Fall 

also  the  aforesaid  bank  or^Smon-leaD 
otherwise  the  Fall  of  Asheroe,  and  also  all  islands  and  banks  in  or  within  the  -iforesauf 
bay.  creek,  and  river  and  the  soil,  ground,  and  waters  of  the  aforesaid  creek  bay  t ?ver 
and  all  lands  covered  with  water  therein ; and  also  the  entire  fishery  and  the^libertv  of 
fishing  to  take  sdmon,  and  all  other  Linds  of  fish,  in  or  within  the  aforesaid  creek  bav  or 
river,  and  upon  the  banks  aforesaid,  and  also  the  liberty  of  drawing  nets  and  other  in£u 
ments  necessary  for  fishing  upon  the  banks  of.  the  same  river,  creek,  or  bay  and  Lsr[he 
liberty  of  bringing  and  conveying  fish  of  any  kind  from  the  aforesaid  bankl’creek  hav  or 
iver,  or  froin  any  part  thereof;  and  also  the  liberty  for  two  fishermen  to  fish  with  two’  in- 
atiuments  called  loops,  or  places,  for  taking  salmon  upon  the  salmon  lean  j 

between  the  said  salmon-leap  and  the  high  lea  aforesaid,  and  thelforesL^IibLty  of’filh- 
mg  for  two  fishermen,  with  one  cot  or  little  boat,  for  taking  salmon  or  other  kYnSs  of  fill, 

“ f‘°  P.  to  the  g.W  ocean^in  or  Sa”  o he  baV  or  5 

aforesaid  entire  creek,  bay  and  river  of  Svshamon 
Yh  “ .1.  f ?'■  “ ‘kc  h*ok  or  fall  of  water  commonly  called  tbrSmoY 


Exthacts  taken  from  the  Fishery  Act  of  the  6th  & 6th  Viet.  c.  106. 

Angling. 

ooo  “'"cyt’  ““t  ho  W enacted,  that  nothing  in  this  Act  contained  shall  be 

constiued  to  hinder  or  prevent  the  proprietors  of  anv  lands  adioinino-  anv  laL  j 

not  being-  within  the  limits  of  a several  fishery,  or^ny  pers4  anUiS^Pd  ^Kv  *1, 
taking,  catching,  or  fishing  for  salmon,  trout,  or  other  fish  with  rods  and  iin^  ^ 
ake  or  river  ; provided  alLys,  that  person  shXngle'  for  saTmon  tZi  S TnV  l^e 
or  river,  during  the  close  season  prescribed  by  any  Act  now  in  force  in  Ireland  or  which 

tl  e'd  r hooo™  h-'o-i  by  this  S,  or  by  anV 

exMedmg  °6?.™“‘°”°”’  “h  TO  “ 0““  Ml 
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Defisition  of  Several  Fisliery. 

A j V •+  fhat  the  words  “ several  fishery  ” shall,  for  tte  purpose 

Sect.  114.  And  ^ ' an  exclusive-fishery,  possessed  and  enjoyed  as  such  by 

of  this  Act,  be  construed  to  ^ Parliament,  or  by  prescription;  and  in  all 

virtue  of  grant,  tide  does  not  ebb  and  flow,  and  which  by  law 

rivers  or  parts  or  rivers  or  l^es  w exclusive  fishe^  as 

are  not  deemed  public  navie  as  aforesaid,  the  proprietors  in  fee  of  the  adjoining 

aforesaid  stall  be  wfooasessed  of  a several  fishlry  within  the  bounds  and  limits 

lands  shall  be  ’’y  or  possessed  of  the  soil  and  bed  of  sncb  nvers 

of  the  said  lnna=.  f »/"  ?hTt  to  lessen  or 

or  lakes;  “'Sf/’of  means,  and  in  lawfiil  seasons,  heretofore 

:“?a  ei ciedt^thin  JS  J of  any  sncb  several  fishery. 


8 March  1849. 


Smi,  41.  AiO  n In  e“-'=4^^ 

therein,  or  taking  fish  ^ j,  ,„oi  not  less  than  10  s.  or  more  than  d *■.  *= 

for  every  snch  5ay  before  a justice  or  jnslices,  as  provided  by  the 

JXe°cM£T“f  *e  fifth  and  sixt?  years  of  Her  Majesty’s  reign. 


Bloomfield,  6 February  1849. 

y 1.  VI bvvour  having  the  kindness  to  inform  me  whether,  under  any 

I will  feel  much  obliged  ^ S ^ tideway  in  a river  navigable  by 

circumstances,  parties  are  side  and  keeping  the  nets  fixed  during  the  flow 

boats,  leaving  merely  a few  ^ ascending  the  river ; or  can  parties  draw  nets 

of  the  tide,  and  thus  preventing  fn  the  ground,  or  held  in  the  hand  by 

up  to  that  fixed  net,  ^ of  tf^e  fish?  ^fhe  same  queries  apply  to  the 

parties  fish  Ire  drawn  into  the  net  by  casting  stones,  and  beating 

fresh  water ; m each  case  the  hsh  are  ^-oeasitv  of  this  application,  m consequence  of 
the  river  with  poles.  ^ not  thinking  it  within 

the  constabulary  (to  whom  I being  that  the  agent  of  Messrs.  Atkinson  and 

their  power  to  interfere,  o’Donnel,  told  them  that  while  he  (the  agent)  left 

Little,  who  farm  the  fishery  from  Sir  . > according  to  the  Act, 

one  foot  between  the  end  of  the  him  or\is  men,  for  so  doing. 

tfie  offenle  has  been  committed  between  the 

defined  mouth  and  the  weir.  j yours  faithfully, 

(signed)  T.  O.  Lees. 

T.  C.  Walker,  Esq. 


• Department  of  Fisheries. 

(5,276.)  Dublin,  9 Feb.  18«. 

Inrn^ly  to  you.  letter  of  the  6tb  instant,  I 

®tiS  respeTg'tl^^tiSSy  inte...mg  by  — ‘o  7 . S Viek 

,,hich  prescribes  the  duties  imposed  on  ^^at  force  it  ^ annual  and  weekly 

obliged  to  interfere,  as  their  powers  are  limited  to  offences  against  in 

I iTkalker,  Sec. 

T.O.  Lees,  Esq.,  (signea; 

Bloomfield,  Booterstown. 


O-4O. 


A RETURN- 
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1 S52.  Chairman,]  Is  that  the  whole  of  the  information  which  you  wish  to  add 
to  the  answers  given  to  the  questions  put  to  vou  ?— Yes.  There  is  one  question 
which  perhaps  you  recoliect  having  asked  me  the  last  day,  hut  winch  perhaps 
I did  not  understand  rightly.  I wish  to  know  whether  you  asked  me  if  the  land 
on  both  sides  of  the  Ballyshannon  obstruction  belonged  to  Colonel  Conolly  or 
the  obstruction  itself  ? 

1853.  The  land  on  both  sides  r— I do  not  know  to  whom  that  belongs- 
I understood  your  question  as  being  whether  the  fishery  belonged  to  him. 


Luiue,  12"  die  Aliirtii,  1849. 


MEMBEKS  PRESENT. 


Mr.  Anstey. 

Captaia  Archdall. 

Sir  Henry  Winston  Barron. 
Mr.  Bellew. 

Mr.  Bourke. 

Mr.  Fagan. 


Mr.  Grogan. 

Captain  Jones,  r.  n. 

Sir  Percy  Nugeni. 

Mr.  O’Flalierty. 

Mr.  Scully. 

Sir  William  Somerville. 


THOMAS  CHISHOLM  ANSTEY,  Esq.,  in  the  Chair. 


Sir  James  Dombrain,  r.n.,  called  in  ; and  Examined. 

1 854.  Chairman.']  YOU  were  for  a great  many  years  Inspector  of  the  Coast 
Guard? — Yes  ; for  nearly  30  years. 

1855.  In  Ireland?— In  Ireland. 

3856.  Your  connexion  with  that  department  ceased  this  year,  I believe?— 
This  year. 

i857"  About  what  time  this  year  r — About  the  middle  of  January. 

1858.  On  the  occasion  of  a change  in  the  department  r— Of  the  abolition  of 
the  office. 

1859.  During  the  period  of  your  connexion  with  that  department,  your 
duties  involved,  I think,  a close  attention  to  the  state  of  the  coasts  and  tidal 
portions  of  rivers,  with  a view  to  the  inspection  of  the  obstructions  which 
rapeded  the  navigation  and  fisheries  of  those  rivers  and  on  all  those  coasts  ? — 
Yes ; during  the  time  that  I was  inspector-general  of  the  coast  guard,  my 
duties  led  me  annually  round  the  whole  coast  of  Ireland,  and  I have  often  of 
course  witnessed  the  obstructions  that  have  impeded  the  boat  navigation  in  the 
estuaries  and  rivers  round  the  coast. 

1 ^0.  During  your  period  of  office,  you  had  frequent  communications  with 
the  Commissioners  of  the  Board  of  Works  and  the  Fishery  Commissioners, 
under  the  Act  of  last  Session,  with  respect  to  these  subjects? — Yes;  very 
frequent,  but  1 must  state  that  I know  very  little  of  the  Act  of  Paiffiament. 

j 'V  ^ fbe  subject  of  the  fisheries  and  navigation  of  the  coasts 

and  tidal  rivers  r — Not  on  the  navigation,  but  on  the  fisheries  generally  on 
the  coast,  both  deep-sea  and  salmon  fisheries. 

1862.  Your  views  and  those  of  the  Fishery  Commissioners  appointed  under 
me  Act  of  last  Session  at  least,  and  probably  those  of  the  Commissioners  of  the 
Board  of  Works,  generally  coincided,  did  they  not,  as  to  the  expediency  of 
obstructions  that  might  exist? — Certainly;  it  was  my  p’actice 
to  afford  them  every  possible  information  in  my  power  ; their  communications 
with  me  were  very  frequent,  and  I believe  they  have  acted  upon  a great  many 
•of  my  suggestions  respecting  the  deep-sea  fisheries,  owing  to  the  long  know- 
ledge of  the  coast  which  they  were  certain  that  I must  be  possessed  of. 

1^63.  I believe  on  your  leaving  office  they  signified  their  approbation  of 
your  services  in  that  respect  ? — They  did  ; I beg  to  hand  in  a letter  which  was 
written  to  me  by  those  gentlemen  on  the  recent  abolition  of  my  office.  “ The 
R3  Inspecting 


sir  R.  De  Burglio, 
Bart. 


8 March  1849. 


Sir  J.  Dombrain, 
R.N. 


1(2  March  1849. 
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/N  • • c rx(  UicViprips  cannot  allow  Sir  Janies  Dombrain 
Inspecting  tiieir  very  grateful  thanks  for  the  cor- 

to  leave  Ireland,  wthout  ^ey  have  ever  received  from 

dial,  courteous,  and  YaluaUe  co-ope 

him  as  Guarf  The  most  prompt  attention  h® 

acting  under  him  m the  t,offit  u denartment  to  any  suggestions  in 

at  all  times  been  paid  by  ?he  S“y  Laws  ■ and  the  Fishery 

reference  to  the  executive  ndmin  ereat  facilities  which  were  afforded 

Department  will  have  to  deplore  the  and  of  availing  them- 

to  fhem  by  opportunities  of  close 

selves  of  the  preserve  order  or 

^tm%®“n’re1oast 

(wTrcIS  ZZ  W^J-  Ff^nell  Office  of  Public  Works,  Fishery 

Department,  25th  January  1849.  Ireland  in  general,  or  with  some 

1864.  Are  you  acqumnted  vnth  ” “^^er  and  every  estuary. 

^TS66.  Have  you  -eyed  «ie  n.rs  asjm 

Leland°  afto  as  S tSows,  ” to  froo^om  o£ 

1867.  In  what  We  you  W 

navigahon  and  fishery?-!^  detrimental,  1 conceive,  to  a very 

increased  upon  them , obstinction  ^ labouring  classes.  I 

interesting  porhon  of  the  peog  t sea-weed, 

have  seen  boats  laden  with  the  com  ^ t 

pulling  up  these  rivers,  prob  y S current  • they  have  been  sud- 

object  to  keep  in  shore  to  avoid  the  fo  * * into^he  stream,  and  they  have 
denly  obliged  by  these  obstTOCtions  to  pu^ut^^^^ 

^Tso-ro/Xi  ri~  ^oa'peaLg  in  paxtieular  ?-I  am  speaking  of  the 

-Both  '>y  f stake  nets  and  Scotch  weirs  gene- 

1870.  C'‘"““-]/“7rtv  snv  some  are  longer  than  others ; they  me  of 

1871.  And  ‘W  oV  sea  along 

t^"co™rwStt1re‘at  an  obstruction  as  the  stake  nets  to  the  boats. 

1872.  The  bag  abundant  at  the  mouths  of  trihu- 

1873.  Have  you  found  t>>°t®  P J j mention  particularly  one 

taries  ?--ys,  and  "P™  \ ^ have  been  entirely  destroyed  by 

?hineS“^tt’at|rybel„n|n^^^^^^^ 

“7nte?fer:iw%^:vTm^^  1 0 o^r  11  of  these  Sobtoh  nets. 

,Se,  Mr  Bo»rA-c.l  If  they  can!— If  they  can. 

coast.  1880.  They 
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1880.  They  are  discontented  therefore  with  the  present  state  of  things? Sir  J.  Durnbraia, 

Very  much  indeed.  ' r.v. 

1881.  Do  you  know  whether  that  has  produced  feelings  of  disaffection  in  

their  minds  towards  the  local  authorities  ? — I am  quite  sure  that  it  has.  March  1849. 

1882.  Has  it  led  to  riots  and  affrays  ?— I do  not  exactly  remember  any  case 
in  which  it  has  led  to  riots. 

1 883.  Do  you  remember  receiving  any  reports  from  the  coast-guard  officers 
under  your  orders,  of  affrays  having  taken  place  between  fishermen  and  weir 
owners,  the  fishermen  attempting  to  pull  down,  the  weir  owners  attempting  to 
mmntain  their  weirs  ? — Certainly,  particularly  in  the  Suir. 

1884.  Were  the  parties  on  either  side,  or  on  both  sides,  armed  on  any  of 
those  occasions  ? — 1 believe  the  cotmen  came  down,  not  exactly  armed,  but 
with  quantities  of  stones  in  their  boats. 

1885.  Mr.  Bourke.']  When  was  that  ?-— I think  the  last  occurrence  was  about 
a year  and  a half  ago. 

1886.  When  you  say  that  the  present  state  of  things  has  caused  disaffection 
in  the  minds  of  the  people  against  the  local  authorities,  how  do  you  explmn 
that  ?— I think  that  they  generally  consider  that  the  local  authorities  have  an 
interest  in  those  stake  weirs,  and  consequently  they  do  not  expect  that  justice 
will  be  fairly  dealt  out  to  them,  I think,  in  that  respect. 

1887.  Chairman.']  Do  you  know  the  coast-guard  station  at  Coonagh? — 

I do. 

1 888.  Do  you  remember  a riot  of  that  kind  between  the  Coonagh  station  at 
Grass  Island,  in  the  course  of  last  summer  ? — Yes  ; I have  some  recollection  of 
it,  but  a very  imperfect  one.  I should  explain  probably  that  why  I have  not  a 
perfect  recollection  of  it  is,  that  the  moment  a complaint  of  that  nature  came 
to  us,  it  was  generally  laid  before  the  Board  of  Works,  and  they  worked  out 
the  proceedings  against  the  offending  parties. 

1889.  Have  you  received  at  any  time  reports  of  armed  collision  between  the 
fishermen  and  a weir  owner,  in  which  fire-arms  were  used  on  either  side,  on 
any  of  the  rivers  ? — I think  there  were  reports  to  that  effect  in  the  Suit. 

] 890.  Was  there  any  loss  of  life,  or  was  there  any  bloodshed  ? — I do  not 
remember. 

1891.  Bu1;  from  what  you  know  of  the  temper  and  excitement  prevailing  on 
both  sides,  do  you  think  that  such  a result  would  be  probable  ? — I think  it 
highly  probable  ; and  I think  that  if  it  had  not  been  prevented  about  two  year's 
ago,  by  one  of  the  coast-guard  cruisers  stopping  the  cots  from  going  down  the 
river,  a most  serious  collision  would  have  taken  place  ; I mean  dovm  as  far  as 
Duncannon,  or  Passage. 

1892.  When  you  say  that  those  obstructions  have  been  multiplied  very 
much  of  late  years,  to  what  period  do  you  refer  ? — I think  within  about  the  last 
10  or  12  years. 

1893.  Are  you  acquainted  with  the  habits  of  the  fishermen  on  the  three 
rivers  that  discharge  themselves  into  the  estuary  of  Waterford? — I am. 

1894.  You  are  aware  that  down  to  a late  period  a very  large  body  of  fisher- 

men living  in  the  upper  portion  of  those  rivers,  I speak  particularly  of  the 
Barrow,  were  supported  by  the  fisheries  in  that  portion  of  the  river? — I am, 
perfectly.  I have  often  seen  them  fishing  (the  cotmen),  and  a very  industrious 
laborious  class  of  people  they  seemed  to  be.  , 

1895.  Mr.  Bour/ce.]  How  do  they  take  the  fish? — By  nets,  out  of  their 
boats. 

1896.  Hand  nets  ? — Hand  nets ; they  wait  to  see  the  fish  jump,  and  imme- 
diately put  down  their  net  and  endeavour  to  catch  it. 

^ 1897.  Chairman.]  What  is  the  present  state  of  those  fisheries;  in  what  con- 
dition are  those  fishermen  now  ? — I believe  that  several  of  the  weirs  were 
abated  ; I think  the  one  at  Passage. 

1898.  I am  speaking  now  with  reference  to  your  last  answer  as  to  the 
fishermen  who  prosecuted  a very  brisk  fishery  in  the  upper  portions  of  the 
rivers  of  Waterford  down  to  a late  period;  I wish  to  know  in  what  condition 
are  those  fishermen  now ; are  they  in  the  same  condition  as  they  were  then  ? — 

I have  not  been  on  the  rivers  during  the  last  18  months,  and  therefore  I cannot 
speak  as  to  the  present  time. 

1899.  Have  there  been  many  of  those  obstructions,  of  which  you  speak,  set 
up  in  those  three  rivers  within  the  last  10  years  ? — I think  a great  many. 

0.40.  B 4 1900.  Then 
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1900.  Then  the  effect  of  those  obstructions  would  be  to  injure  the  fishery  in 
the  upper  portion  of  the  rivers,  would  it  not  ? — Most  materially ; and  my 
opinion  is,  that  if  the  Saturday  and  Sunday  night  clause  had  not  been  left 
open,  you  would  hardly  have  had  a salmon  in  Ireland  by  this  time. 

1 901 . Do  you  remember  those  rivers  (those  three  rivers  I am  speaking  of  in 
particular)  before  1830? — ^Weli. 

1902.  Down  to  that  time  were  there  not  many  affi'ays  between  these  fisher- 
men and  those  living  on  the  lower  portions  of  the  rivers  ? — I do  not  recollect. 

1903.  Where  there  not  one  or  two  convictions  obtained,  I forget  whether 
before  the  magistrates  or  at  assizes,  in  which  the  fishermen  were  the  prose- 
cutors, and  the  weir  owners  were  the  defendants  ; I am  speaking  of  that  period 
about  1830  r — At  that  period  the  coast-guard  had  no  force  in  the  upper  ivaters, 

I mean  from  Cheek  Point  uj)  to  Ross,  but  merely  at  W'^aterford,  and  conse- 
quently the  prosecutions  were  most  likely  of  a local  character,  and  carried  on 
by  the  parties  resident  there,  and  I know  nothing  of  them  ; they  did  not  come 
before  me  officially. 

1 904.  But  of  late  years  the  number  of  weirs  has  been  greatly  increased,  and 
the  number  of  affrays  has  also  increased? — Yes. 

1 905.  Is  that  equally  true  of  the  Wexford  rivers  ? — I believe  there  have  beeu 
affrays  in  the  Wexford  rivers,  but  having  no  force  within  the  harbour  of  Wex- 
ford, I am  unable  to  speak  with  any  certainty. 

1906.  And  the  Cork  rivers  ? — As  to  the  Cork  rivers,  I may  give  the  same 
answer ; we  have  had  310  force  within  those  parts  of  the  rivers  where  those 
occurrences  ai*e  likely  to  take  place. 

1907.  But  on  the  Shannon  we  have  ?— On  the  Shannon  we  have. 

1908.  Captain  Pascoe,  I think,  is  the  inspecting  commander  at  Kilrush  r— 
Yes. 

3909.  In  the  Kerry  rivers,  how  is  it? — In  the  Keny  rivers  there  is  not  any 
force  either.  I have  seen  the  fishing  carried  on  off  some  of  the  Kerry  rivers, 
particularly  the  Curran,  Mr.  Butler’s  river,  by  boats  hauling  their  nets  close  to 
the  mouth  of  the  river. 

3910.  Mr.  BourJee.]  Do  the  obstructions  of  stake  weirs  exist  as  much  in  the 
Keny  livers  ? — There  are  none  at  all  there  ; but  the  fishing  is  by  boats  in  the 
open  sea,  almost  into  the  mouth  of  the  livers ; contrary,  I tliink,  to  the  Act,  but 
it  is  almost  impossible  to  prevent  it. 

1911.  Ckairman.}  But  there  are  other  weirs  on  the  Kerry  livers  in  the  tidal 
portions,  that  run , right  across  the  rivers,  are  there  not  ? — In  the  Kenmare 
river  there  is. 

1912.  And  in  the  Curran,  is  there  not  r— There  is  an  obstruction  thereby 
the  proprietor,  Mr.  Butler,  but  it  is  a several  fishery,  and  a weir  runs  across  it. 
Tliere  are  also  obstructions  in  • the  inner  waters  of  the  Castlemain  river,  where 

■ there  are  weirs  also. 

1913.  But  with  those  you,  as  connected  with  the  coast  guard,  had  nothing 
to  do? — No. 

1914.  On  the  west  coast  rivers,  how  is  it;  are  there  the  same  obstructions 
there,  and  the  same  affrays  ? — No;  there  are  no  obstructions  in  Galway,  for 
instance,  except  the  weir.  I believe  there  are  no  obstructions  in  Lough  Corrib. 
There  is  a weir  at  the  town  of  Galway. 

1 915.  You  are  speaking  still  of  the  obstructions  in  the  tidal  poitions  ? — Yes, 
there  is  no  obstruction  in  the  tidal  portion  at  Galway,  nor  in  any  otlier  part  of 
the  west  coast,  that  I remember ; dl  is  clear  until  you  come  round  to  about 
Killala,  and  from  thence  all  round  the  north  coast,  with  the  exception  of  a 
portion  of  Donegal ; it  is  the  same  in  Lough^Swilly  and  Lough  Foyle. 

1916.  How  is  the  Sligo  river  in  that  respect.^ — ^The  Sligo  river  has  a weir 
right  acToss  it. 

3 gi  7.  Are  you  speaking  of  the  tidal  portion  ? — Not  the  tidal  portion. 

1918.  I refer  to  the  tidal  portions? — In  the  tidal  portions  there  are  uo 
obstructions,  that  I remember. 

3919.  You  said  that  on  a part  of  the  Donegal  coast  there  are  obstructions  r 
of  what  river  are  you  speaking  ? — I am  speaking  of  the  coast  near  Bally- 
shannon,  by  Scotch  bag  nets ; they  are  not  obstructions  of  weirs,  but  of  bag 
nets  on  the  open  coast. 

1920.  Of  course  you  are  speaking  of  obstructions  of  tidal  i-ivers? — Yes,  of 
the  tidal  rivers  and  open  coast.  The  first  operations  which  took  place  with 
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respect  to  these  new  nets  were  at  Ballyshannon,  I believe,  about  14  or  15  years 
ago : a man  came  over  from  Scotland  of  the  name  of  Hector,  who  commenced 
this  kind  of  fishing,  and  the  coast  guard  were  obliged  to  form  a large  force  of 
20  men,  I think,  which  they  had  there  for  a considerable  period,  to  prevent 
outrage,  leaving  the  legal  question,  as  to  his  right  to  do  it,  to  be  decided  by 
other  tribunals;  but  the  Government  were  put  to  a very  heavy  expense  to 
prevent  outrage  arising  from  this  new  mode  of  fishing  which  he  established,  and 
which  has  been  subsequently  adopted  round  the  whole  coast,  or  nearly  so.’ 

1921.  Were  there  any  cases  of  coUison  there  between  the  people  and  the 
owners  of  those  nets  ?— I do  not  think  there  were  ; I think  the  force  prevented 
it;  but  for  the  force,  no  doubt  it  would  have  taken  place. 

1922.  Will  you  continue  your  observations  on  the  coast  of  Ireland  going 
eastward  from  Donegal? — There  is  one  part  of  Donegal  that  I would  except 
from  any  other  portion  probably  of  Irel^d  ,•  I allude  to  that  part  which  is  in 
the  possession  of  Lord  George  Hill.  His  fishery  has  no  obstruction  of  any  kind 
or  description ; there  are  neither  bag  nets,  stake  nets,  nor  anything  else  ;"^a  free 
passage  is  left  for  the  fish  at  all  times,  and  it  is  merely  fished  by  nets  in  the 
estuary.  The  consequence  has  been,  that  whilst  every  other  fishery  in  Ireland 
has  been  seriously  deteriorated,  Lord  George  Hill’s  has  kept  up,  and  is,  I believe 
better  than  ever  it  was.  I was  there  one  day  this  last  summer  when  there 
was  a take  of  fish ; I believe  it  would  be  considered  now  a very  large  take  for 
one  of  the  largest  rivers,  and  this  is  a very  small  one.  I think  in  one  haul 
they  took  150  or  160  salmon.  When  you  get  further  round  again,  to  Lough 
Swilly,  the  stake  nets  have  been  put  in  several  parts  of  the  harbour  of  Lough 
Swilly,  and  this,  of  course,  has  tended  to  deteriorate  the  fishery  at  Ramelton  most 
considerably ; from  thence  again,  in  Lough  Foyle,  there  are  numbers  of  stake 
nets. 
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1923.  Mr.  Bourke.'\  Is  the  navigation  impeded  in  Lough  Swilly? — Just  in 
the  same  way  ; for  boats  it  is,  certainly. 

1924.  Chairman.']  I understand  that  you  are  of  opinion,  that  wherever 
fishery  is  impeded  by  stake  nets,  navigation  is  impeded  r— Undoubtedly  boat 
navigation  is. 

1925.  The  same  cause  must  produce  injury  both  to  fishery  and  to  naviga- 
tion ? — Undoubtedly. 

1 926.  By  navigation,  we  intend  not  only  navigation  in  large  vessels,  but  also 
navigation  in  boats? — The  navigation  in  boats  particularly,  which  I think  is  of 
more  consequence  to  the  poor  than  the  navigation  in  large  vessels. 

1927.  In  Lough  Foyle  will  you  distinguish  between  the  nets  set  up  by  the 
Irish  Society  and  those  set  up  by  the  Marquis  of  Donegal  or  his  tenants,  or 
other  private  persons,  if  you  can  ? — I cannot  exactly.  1 have  seen  both  stake 
nets  and  hauling  by  draught  nets  in  Lough  Foyle  ; but  I cannot  distinguish  the 
particular  spots  at  which  they  have  been  put,  or  where  they  are  used. 

1928.  Have  not  the  number  of  bag  nets  and  stake  nets,  in  Lough  Foyle, 

increased  very  much  since  1 842  ? — Very  much  indeed.  ’ 

J 929.  To  what  do  you  attribute  that  increase  ? — I attribute  it  to  the  general 
feeling,  that  people  have  a right  to  take  the  fish  now  when  and  where  they  can. 

1930.  Is  that  in  consequence  of  modern  legislation? — Decidedly. 

1931.  The  Irish  Society  claims  the  entire  fishery  of  Lough  Foyle? — Yes. 

1 932-  The  Marquis  of  Donegal  disputes  that  right  ? — I believe  so. 

1933.  Before  1842,  did  the  Irish  Society  regulate  its  own  nets,  whether 
movable  or  fixed  nets,  as  far  as  you  know  ? — I had  no  knowledge  of  Lough 
Foyle,  I may  say,  officially,  until  within  the  last  18  months,  when  the  coast- 
guard station  was  placed  there.  But  I should  mention  one  circumstance  to 
the  ( ommittee,  that  shortly  after  the  force  was  placed  there,  a complaint  was 
made  by  the  agent  to  the  Irish  Society,  I think  Mr.  Anderson,  of  neglect  of 
duty  on  the  part  of  the  coast  guard,  in  not  preventing  people  fishing.  Ihis 
complaint  was  made  to  the  Lord  Lieutenant,  and  referred  to  me ; and  it 
turned  out,  upon  inquiry,  that  the  moment  the  coast  guard  was  established 
there,  the  Society  immeffiately  reduced  their  staff  for  the  protection  of  the 
fishery,  and  wanted  to  throw  the  whole  of  the  protection  of  it  upon  the  coast 
guard,  as  if  they  had  nothing  else  to  do. 

1Q34-  the  Irish  Society  allege  as  a reason  for  that  proposed  change,  the 
existence  or  probability  of  collision  between  their  tenants  and  the  people  ? — 
No ; I do  not  think  that  that  was  the  reason  assigned.  I would  suggest  tp  the 
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Committee,  that  the  papers  upon  the  subject  could  be  easily  obtained  by  an 
application  to  the  Lord  lieutenant,  which  would  show  the  whole  case  in  the 
clearest  manner.  Of  course,  from  the  multiplicity  of  business  on  ray  hands,  1 
do  not  recollect  the  circumstances  accui'ately. 

1935.  Am  1 to  understand  from  you  that  the  correspondence  upon  the  sub- 
ject passed,  not  between  you  and  the  Irish  Society,  but  between  you  and  the 
Lord  Lieutenant  ? — The  Irish  Society  made  their  complaint  through  their 
secretary  to  the  Lord  Lieutenant ; the  Lord  Lieutenant  referred  it  to  me  for 
my  report,  and  I made  my  report  upon  it,  which  was  laid  before  his  Excellency, 
and  from  that  time  I heard  nothing  more  of  the  subject. 

1936.  Have  you  known  Lough  Foyle  constantly  for  18  months  past  ? — No  ; 

I have  been  only  there  once  upon  inspection  since  the  force  was  established, 
and  that  was  last  summer. 

1 937.  Are  the  coast  guard  now  employed  in  the  protection  of  those  fisheries? 
— They  are  only  employed  in  preventing  the  gaps  being  shut  from  Saturday 
night  till  Monday  morning,  and  also  in  causing  the  bags  of  the  nets  to  be 
lifted  during  the  same  period. 

1938.  Mr.  O'Flahert^.]  Is  that  a general  order  to  the  coast  guard  in  every 
portion  of  Ireland  ? — It  is  a general  order,  where  it  would  not  interfere  with 
their  other  duties. 

1939.  To  see  that  the  gaps  are  opened  on  every  Saturday  evening? — Yes  ; 
I never  would  do  it  voluntarily,  because  it  might  bring  me  into  collision  with  the 
people  of  the  country;  and  therefore  whenever  any  complaint  has  been  made 
of  that  not  being  done,  I have  suggested  to  the  Inspecting  Commissioners  of 
Fisheries  that  an  official  application  should  be  made  to  me,  through  the  Board 
of  Works,  to  get  the  coast  guard  to  see  this  csirried  into  effect ; and  it  has  been 
done  in  all  cases  where  the  application  has  been  made. 

1 940.  Without  an  application  you  would  not  give  a general  order  ? — I would 
not  interfere. 

1941.  Chainnan.]  In  your  judgment,  are  the  coast  guai’dthe  proper  persons 
to  carry  into  effect  measures  of  that  kind? — I think  in  many  parts  they  are  the 
only  force  that  could  do  it  effectually. 

1 942.  At  present? — At  present. 

1943.  Is  it  not  a duty  of  a very  harassing  nature  ? — I do  not  think  it  would 
be  if  an  armed  force  of  that  kind,  under  Government,  were  called  upon  to 
interfere  ; I think  the  moment  the  people  of  the  country  saw  that  they  were 
determined  to  do  so,  there  would  be  no  further  difficulty. 

1044.  My  question  does  not  refer  to  the  preservation  of  order  or  the 
prevention  of  riots,  but  to  the  duty  of  watching  over  the  weirs  and  nets  during 
the  weekly  close  time,  to  see,  not  only  that  they  are  open,  but  that  they  are 
kept  open  night  and  day  ? — I think  there  would  be  no  difficulty  whatever,  where 
they  are  within  a reasonable  distance. 

1945.  What  do  you  understand  by  a reasonable  distance? — I would  say 
within  three  or  four  miles  of  the  stations. 

1 946.  Are  the  stations  so  situated  that  that  can  be  contrived  in  the  generality 
of  cases  ? — In  the  generality  of  cases  I think  they  are ; but  there  are  some  which 
are  not;  for  instance,  in  Lough  Foyle,  there  are  two  stations,  one  at  the 
entrance,  at  Greencastle,  and  the  other  at  Guigley’s  Point,  12  miles  apart. 

1 947.  Is  it  so  in  the  Shannon,  for  instance  1 — No ; in  the  Shannon  there  is 
a floating  force,  a cruiser. 

1 948.  The  tidal  portion  of  ihe  Shannon  extends  some  70  or  80  miles,  begin- 
ning from  the  heads,  does  it  not? — Yes. 

1949.  Taking  into  view  the  coast-guard  stations  and  the  floating  force 
together,  do  you  think  it  possible  for  them  to  watch  effectually  over  the  obstruc- 
tions in  that  river  ? — J can  enumerate  them : there  are  the  Cashen,  Ballybun- 
nion,  Beale,  Ballylongford,  Tarbert,  Beghcastle,  Kilkradane,  Kilrush,  Inniscat- 
tery,  and  two  cruisers. 

1950.  Do  you  think  it  possible  for  the  coast  guard  to  see  that  the  provisions 
of  the  recent  Acts  of  Parliament  for  the  weekly  close  season  are  punctually 
carried  out  ? — I think  they  could,  within  that  distance  ; I think,  as  I stated 
before,  that  when  the  people  once  saw  there  was  a determination  on  the  part 
of  the  Government  to  enforce  that  rule,  it  would  be  at  once  done  by  them  with- 
out much  interference. 

1951.  For  instance,  take  Saturday  night  and  Sunday  night,  would  it  be  posi 
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sible  for  them  to  see  that  advantage  was  not  taken  of  the  cloud  of  night  to  open 
the  hatches  again  ? — Of  course  there  might  be  those  tricks  played  5 but  1 think 
that  generally  it  would  not  be  so.  I think  that  generally  they  could  super- 
intend it. 

1952.  Mr.  Botirhe.']  Have  the  coast  guard  been  called  in  on  many  occasions 
to  perform  this  duty  which  you  allude  to  r — Yes,  a good  many. 

1953.  Where? — I may  mention  the  Suiv  pai’ticularly.  We  have  had  a 
great  deal  of  very  harassing  work  there,  I may  say,  to  be  performed. 

1 954.  Who  were  the  parties  that  called  in  your  assistance  ? — The  Inspectors 
of  Fisheries  ; or  rather,  the  Board  of  Works. 

1955.  Chairmens. ']  Are  the  other  duties  of  the  coast  guard  sufficient  to  oc- 
cupy their  time  without  their  being  put  upon  this  duty  ? — Generally  speaking, 
they  are ; but  there  are  certain  times  at  which  they  have  not  much  to  do,  par- 
ticularly in  those,  estuaries  where  there  is  a strong  tide  running  out,  when  of 
course  the  duty  is  very  light,  for  no  vessels  can  get  up  against  the  tide.  On 
those  occasions,  of  coui’se,  their  attention  could  be  devoted  to  the  fisheries. 

1 956.  Am  I to  understand  that  it  is  only  occasionally  that  the  coast  guard,  as 
at  present  constituted,  are  able  to  enforce  obedience  to  the  Fishery  Acts  ? — 
Certainly  it  may  be  considered  only  occasionally,  because  their  orders. are  not 
to  allow  anything  of  that  kind  to  interfere  with  their  primary  duty. 

1957.  Mv.  Bourke^  But  would  not  their  duties,  as  regards  fisheries,  very 

often  occur  in  the  discharge  of  other  duties ; patrolling,  for  instance  ? — I think 
not  in  those  parts  of  the  coast  to  which,  generally  speaking,  these  questions 
apply.  , 

1958.  Chairman-I  Will  you  pursue  your  observations  on  the  state  of  the 
fisheries  and  navigation  on  the  north  coast  of  Ireland,  going  eastward  and 
southward  r — From  Lough  Foyle  again  round  to  Belfast,  on  the  whole  of  that 
coast  there  ai'e  quantities  of  these  Scotch  bag  nets ; from  Belfast  there  is  nothing 
of  the  kind,  I believe,  until  you  come  again  to  the  south,  with  the  exception  of 
What  obstructions  there  may  be  at  Wexford,  with  which  I am  not  acquainted ; 
but  the  same  system,  I am  told,  has  been  established  there  by  the  same  man 
that  I alluded  to  before,  Mr.  Hector- 

1959.  You  say  that  you  have  observed  a decline  in  the  take  of  fish  in  some 
of  these  rivers  ; can  you  give  anything  like  a proportional  estimate  of  the 
decline  iu  the  take  of  fish  in  those  rivers  with  which  you  are  particularly 
acquainted? — No,  only  from  common  report,  that  they  have  most  seriously 
declined,  and  without  the  take  of  fish  otherwise  being  of  advantage  to  the 
public  at  all,  generally  speaking. 

1960.  Sir  H.  W.  Barron.]  Do  you  know  it  to  be  a fact,  that  the  gross  quan- 
tity of  fish  taken  in  these  rivers  where  stake  nets  have  been  increased,  has 
diminished ; can  you  state  that  positively  ? — I can  only  state  that  I have  heard 
it  constantly  repeated  to  me  for  several  years  past,  that  they  have  been 
gradually  declining,  but  I have  no  statistical  account,  if  I may  so  term  it,  of  the 
take  of  fish  in  any  of  the  rivers. 

1961.  What  were  the  sources  of  your  information? — From  the  gentry, 
generally  speaking,  in  my  travels  round  the  coast,  from  the  poor  people  speak- 
ing of  it,  from  those  who  owned  fisheries,  and  from  anglers. 

1962.  Have  you  ever  had  an  opportunity  of  asking  the  exporters  of  salmon 
from  Ireland  as  to  that  particular  fact  ? — No,  1 have  not. 

1963.  Are  you  aware  that  the  exporters  of  fish,  the  wholesale  dealers,  find 
exactly  the  contrary  to  be  the  fact  ? — I am  not  at  all  aware  of  it. 

1964.  Are  you  aware  that  the  great  quantity  of  fish  has  dimhiished  accord- 
ing as  the  stake  weirs  have  been  abated  in  several  of  the  rivers  ? — I am.  not 
aware  of  their  having  been  abated  in  the  rivers. 

1965.  I refer  to  the  gross  mass  of  fish  ; I am  not,  of  course,  alluding  to  the 
individual  take  of  poor  people ; that  has  evidently  increased ; but  the  gross 
quantity  bought  and  exported  by  the  wholesale  dealers,  it  is  asserted^  by  thqse 
parties,  has  considerably  diminished,  in  proportion  to  the  diminution  of  the 
stake  weirs  ? — I am  not  aware  of  that ; but  I know  this,  that  the  price  of  salmon 
in  Ireland  has  most  materially  increased,  1 may  say,  on  every  part,  of  the 
coast,  and  particularly  in  Dubhn.  I will  illustrate  that  by  one  fact  that 
occurred  the  other  day.  On  Friday  week  last,  I went  into  the  market  in 
Dublin,  with  a friend  of  mine,  to  get  a sahnon ; the  man  showed  me  a salmon, 
for  which  he  said  he  had  paid  himself  3 s.  .a  pound,  and  the  observation  be 
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made  at  the  time  was,  “ Sir,  I do  not  know  what  has  become  of  the  Limerick 
salmon  at  all ; we  are  not  getting  any.”  I went  in  the  packet  that  night,  and 
the  next  morning  I was  at  Liverpool,  on  Saturday.  I went  into  the  market  at 
Liverpool,  and  I saw  there  as  fine  salmon  as  ever  I saw  in  my  life,  at  15  d.  and 
16  a pound,  English  salmon,  from  Carlisle. 

1966.  Are  you  aware  that  the  increase  of  the  price  of  salmon  in  Ireland  as 
a source  of  trade  is  to  lie  attributed  to  the  chcumstance  that  ice-houses,  for 
instance,  have  been  established  in  different  places  in  Ireland,  where  formerly 
they  had  no  means  of  exporting  the  salmon  from  the  want  of  ice,  and  that  that 
has  doubled  the  price  of  salmon  immediately  in  those  localities? — I am  aware 
that  that  has  been  the  case  in  many  instances,  but  I think  there  has  been 
nothing  that  would  justify  the  enormous  price  charged  for  salmon  now,  for 
instance,  in  Dublin. 

1967.  Chairman^  The  introduction  of  the  practice  of  packing  in  ice,  and 
the  introduction  of  steam  navigation  to  Ireland,  I think  took  place  about  that 
period  to  which  you  referred  a little  while  ago,  when  the  practice  of  illegal 
fishing  by  means  of  stake  weirs  and  bag  nets  first  became  considerably  pre- 
valent ? — Yes,  about  that  period. 

1968.  Do  you  think  that  the  greater  facilities  thus  afforded  to  the  exporters 
of  fish  had  the  direct  effect  of  inducing  them  to  extend  their  fishing  operations 
at  the  mouths  of  rivers  ? — Unquestionably.  At  many  places  where  fish  are 
taken  now  and  made  an  article  of  export,  they  were  scarcely  known  before, 
except  by  being  taken  in  very  small  quantities  by  anglers,  and  so  on. 

1969.  So  that  the  increase,  if  there  be  any,  in  the  supply  of  Irish  fish  to 
foreign  markets  would  be  accounted  for,  not  by  an  increased  supply  of  fish  to 
the  Irish  rivers,  but  because  of  the  extended  basis  on  which  these  persons 
now  carry  on  their  operations?  — Undoubtedly.  Many  small  streams  tliat 
were  before  entirely  neglected,  are  now  yielding  some  considerable  profit  as 
fisheries. 

1970-  The  fish  therefore  may  have  been  considerably  reduced  in  numbers 
in  all  the  rivers  of  Ireland,  whilst  the  supply  of  fish  to  the  foreign  markets  may 
have  been  increased  ? — I have  no  doubt  whatever  of  it. 

1971.  You  also  stated,  in  answer  to  a question  from  an  Honourable  Member, 
that  you  were  not  aware  that  where  the  stake  weirs  had  been  effectually 
abated,  the  stock  of  fish  in  those  rivers  had  decreased  5 I wish  to  ask  you,  is  it 
a fact  that  the  stake  weirs  have  been  effectually  abated  upon  any  river  in 
Ireland  within  your  knowledge  ?— The  only  one  I know  of  is  the  stake  weir  at 
Passage,  near  Waterford,  which  I think  has  been  effectually  abated ; that  is  the 
only  weir  which  I am  acquainted  with  that  has  been  effectually  abated;  I think 
that  has. 

1972.  The  question  was,  are  you  aware  of  any  river  in  Ireland  on  which  the 
stake  weirs  have  been  effectually  abated  ; that  is  to  say,  do  you  Icnow  any  river 
in  Ireland  which  is  now  free  from  these  stake  weirs  ?— Not  one,  I think. 

1973.  Sir  H.  IV.  Barron.]  Are  you  aware  of  the  fact  that  in  the  River  Suir 
there  have  been,  not  one,  but  at  least  upwards  of  20,  stake  weirs  abated  within  a 
very  few  months  or  years  ?— As  I stated  before  to  the  Committee,  I have  not  been 
on  that  river  to  see  them  myself  for  the  last  18  months,  and  therefore  I could 
not  answer  the  question. 

1974-  Are  you  aware  of  the  fact  that  in  the  River  Blackwater  a great 
number  of  what  are  considered  illegal  weirs  have  also  been  abated  ?— I was  not 
aware  of  it. 

J975*  Captain  Jones.]  Can  you  name  to  the  Committee  any  of  those  places 
where  you  say  considerable  fisheries  have  grown  up  latterly  ? — Yes ; 1 can  name 
a river  that  runs  from  Esky,  in  the  county  of  Sligo ; another  river,  called  the 
Glenamoy,  in  the  county  of  Mayo.  The  Blackwater,  in  the  county  of  Kerry, 
I think  has  been  of  very  recent  date  j also  a place  called  Ballynass,  in  the 
county  of  Donegal. 

1976.  Any  more  ? — No,  I do  not  recollect,  as  rivers,  any  more,  but  there  are 
a great  many  parts  of  the  coast  where  salmon  are  taken  to  a very  great  extent, 
where  none  were  ever  taken  before. 

1977.  These  are  recently-established  fisheries  ?— These  are  recently  esta- 
blished, or  rather  they  are  now  protected  by  the  proprietors  as  fisheries,  when 
before  they  did  not  trouble  themselves  at  all  about  it. 

1978.  Are  they  considerable  ? — They  are  to  a good  extent. 

1979.  Are 
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1 979.  Are  the  fish  taken  by  means  of  stake  nets  or  draught  nets  I think 
they  are  taken  by  means  of  weirs  ; at  the  river  at  Esky  they  are  taken  I beUeve 
by  a weir;  at  Glenamoy  they  are  taken  by  draught  nets  ; it  was  done  by  the 
stake  net  for  some  time,  hut  they  did  not  find  it  to  answer.  On  the  Biackwater 
it  is  by  draught  nets,  and  at  Ballynass  it  is  by  draught  nets  also. 

1980.  Chairman.]-  Have  yon  not  passed  over  one  river  inadvertently,  the 

Liffey;  do  you  know  anything  of  the  Liffey?— Yes;  there  is  a weir  entirely 
across  the  Liffey.  ^ 

1981.  Is  it  in  the  tidal  portion  ? — The  tide  flows  up  to  it,  I believe,  but  can- 
not get  beyond  it. 

1982.  Have  you  examined  that  weir  ? — No,  never  closely,  although  it  was 
close  to  me. 

• 983"  Does  it  admit  of  navigation  ? — No. 

1984.  Mr.  £our/ce.]  There  is  no  navigation  on  the  Liffey  r— There  is  no 
navigation. 

1985.  Chaii’man.]  The  weir  does  not  admit  of  navigation?— Certainly  not. 

1 986.  Mr.  Bourfre.]  But  the  river  does  not  admit  of  navigation ; is  the  Liffey 
a navigable  river  above  Klngsbridge  ? — I think  you  can  go  up  in  a boat  above 
Kingsbridge,  a considerable  distance. 

1 987.  It  is  not  navigable  for  any  purpose  of  trade  r — No. 

1988.  Ckairman.]  There  is  no  gap  in  the  weir  sufficient  to  enable  any 
description  of  vessel  to  pass  ? — None  whatever. 

1989.  Not  even  a boat  r — Not  even  a boat. 

1990.  Mr.  Scul/y.]  Is  that  the  case  in  all  the  weirs  which  you  have  seen  in 
the  Suir? — Certainly. 

1991.  Chairma??.]  Will  you  state  whether  any  complaint  has  ever  been  made 
to  you  with  respect  to  the  weir  on  the  Liffey : — I do  not  recollect  that  there  has. 

1992.  If  a proper  gap  were  made  in  that  weir  would  the  Liffey  be  navigable 
above  the  weir  ? — I think  it  would  to  a short  distance,  but  not  far. 

1993.  For  small  boats  ? — For  small  boats. 

1994.  Mr.Bourke.}  How  far? — I should  think  probably  a mile  or  a mile 
and  a half. 

1995.  Captain What  description  of  boat?— Only  a small  pleasure 
boat,  not  sufficient  for  the  purposes  of  trade. 

7996.  An  open  boat? — An  open  boat;  of  course  no  vessel,  because  the 
bridges  would  prevent  it. 

1 997.  An  open  boat  with  two  men  ? — More  than  that,  with  a dozen  men. 

1998.  C/iairman.]  Does  that  weir  interfere  with  the  fishery  in  the  Liffey? — 
In  the  same  way  as  all  other  weirs  do,  that  it  obstructs  the  free  run  of  the  fish, 
except  from  Saturday  night  till  Monday  morning. 

1999.  Who  claims  that  weir? — Mr.  Worthington,  I think. 

2000.  Under  whom  ? — I do  not  know. 

2001.  Mr.  Bellew.'}  Is  the  law  strictly  observed  with  regard  to  having  the 
cruives  open  from  Saturday  night  to  Monday  morning  ?— I believe  it  is  strictly, 
there. 

2002.  Chairman.]  But  the  law  with  respect  to  navigation,  and  the  constant 
free  run  of  fish,  by  means  of  the  Queen’s  Gap,  is  not  observed  at  all  at  that  weir, 
as  I understand  ? — Not  if  it  may  be  termed  navigation  in  such  a smah  boat. 

2003.  That  is  to  say,  the  law  requiring  that  there  shall  always  be,  even  on 
legal  weirs,  where  such  exist  in  navigable  rivers,  a gap  adequate  to  navigation, 
and  also  adequate  to  the  free  run  of  fish,  if  the  weir  in  that  place  contains  no 
such  gap,  the  law  is  not  observed  ? — No. 

2004.  Captain  Jones.]  Is  there  any  obstruction  to  the  navigation  below  this 
weir? — No;  boats  can  go  up  at  time  of  tide  close  to  the  weir.  Having 
the  police  at  hand  in  Dublin,  so  numerous  as  they  are,  of  course  the  parties 
interested  can  always  compel  the  weir  to  be  kept  open  from  Saturday  night 
till  Monday  morning ; that  is,  the  gentry  who  may  fish  in  the  upper  waters, 
or  those  who  think  that  it  ought  to  be  left  open. 

2005.  Mr.  Sculh/.]  I think  you  stated  that  you  were  acquainted  with  the 
tidal  portions  of  the  Suir;  are  you  aware  whether  in  any  of  the  stake  weirs  there, 
there  are  any  gaps  sufficiently  large  for  a boat  to  go  near  shore  ? — I think  not. 

2006.  Not  in  any  of  them  ?— I think  not;  in  those  that  I remember,  I think 
there  are  none. 

2007.  You  have  alluded  to  the  riots  in  the  River  Suir  ; are  you  aware  that 
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the  cause  of  those  riots  was  from  the  navigation  being  impeded,  that  the 
cotmen  were  not  allowed  to  row  their  boats  near  the  banks,  or  did  they  arise 
from  any  other  causer — I do  not  know  whether  they  made  that  the  ostensible 
cause  or  not,  but  I should  think  the  real  cause  was  the  quantity  of  fish  taken 
by  those  weirs  and  nets,  which  otherwise  would  have  gone  to  the  upper  waters, 
and  where  they  themselves  would  have  had  a chance  of  taking  them  by  their  nets. 

2008.  Sir  H.  W.  Barron^  But  you  are  not  aware,  I think  you  have  stated 
already,  that  the  fish  have  decreased  generally  in  the  rivers  where  the  Scotch 
weirs  have  increased ; you  cannot  state  whether  the  take  of  fish  as  a whole  has 
increased  or  diminished? — I cannot  state  from  my  own  knowledge  that  it  has 
decreased,  but  it  has  generally  been  reported  to  me  that  the  quantity  of  fish 
has  decreased. 

2009.  Are  you  aware  of  the  fact  that  the  quantity  exported  has  gi’eatly 
increased? — I am  not  aware  of  that. 

2010.  You  spoke  of  Lord  George  Hill’s  weir ; what  is  the  nature  of  tbatpar- 
ticularly  ? — He  has  no  weir  ; it  is  entirely  by  net  in  the  tidal  portion  of  the  river. 

201 1 . Not  fixed  nets  ? — Not  a fixed  net,  but  a draught  net ; and  I may  men- 
tion to  the  Committee,  with  respect  to  that  particular  part  of  the  coast,  that 
there  are  two  rivers  there  running  into  the  same  estuary ; the  water  flows  over 
one  channel  only  into  this  estuary,  and  the  fish  in  the  two  rivers  are  totally 
distinct  from  each  other,  the  one  being  in  season  so  early  as  December  and  the 
other  not  till  March,  tipon  that  subject  I would  mention,  that  I think  the 
change  which  was  made  in  endeavouring  to  fix  an  uniform  season  has  not  only 
been  most  injurious  to  the  proprietors,  but  it  has  been  greatly  destructive,  I 
think,  to  the  protection  of  the  fisheries.  I will  mention  a case  now,  that  of  the 
Ramelton  River ; it  belongs  to  Sir  James  Stuart.  He  told  me  that  the  first  year 
that  the  Act  came  into  operation,  in  a fishery  in  which  he  had  received  500  1. 
a year,  owing  to  his  taking  the  fish  so  early  as  December,  their  season,  at  the 
expiration  of  the  first  season  after  that  law  was  carried  out,  he  did  not  receive 
one  farthing ; the  consequence  was,  that  the  fish  that  went  to  the  upper  waters 
in  the  very  early  part  of  the  season  were  killed  by  poachers ; they  did  not  dare 
sell  them  in  the  market,  and  they  were  consumed  among  the  country  people, 
without,  I may  say,  any  benefit  to  themselves  or  the  proprietors  either,  except 
so  far  as  the  food  which  it  gave  for  the  time. 

2012.  Mr.  Bourke.']  Are  there  not  two  rivers  in  Kerry  situated  in  the  same 
way  as  Lord  George  Hill’s  ? — ^Yes,  the  Lawne,  and  the  Carra,  I think. 

2013.  Chairman.']  Only  there  is  a more  remarkable  difference,  I believe; 
thete  the  difference  is  between  February  and  May,  is  it  not? — I think  the  fish 
are  taken  much  earlier  than  February  in  the  Carra.  I think  that  the  fishing  season 
in  the  Carra  is  in  December ; I know  they  are  in  the  Curran,  Mr>.  Butler’s  river. 

2014.  But  when  are  they  taken  in  the  other  river? — I think  in  May. 

2015.  That,  is  a stiE  more  remarkable  case  than  the  one  you  have  riicutioned 
in  the  North? — Exactly.  Then  there  is  another  river  that  I can  mention,  the 
Slaney,  at  Wexford.  I believe  fish  are  not  in  season  there  tillJune,  and  yet  ac- 
cording to  that  Act,  which  fixed  an  uniform  season,  they  were  obliged  to  close 
on  the  1 2th  of  August ; they  had  no  time  to  take  the  fish. 

2016.  Mr.  Bourke.']  Have  you  heard  Mr.  Mulvaney’s  opinion,  that  it  was 
possible  to  make  fish  come  up  at  certain  times  of  the  year  any  of  the  livers  in 
Ireland  ? — I have  ; to  change  their  nature  by  an  Act  of  Parliament. 

2017.  You  do  not  agree  in  that  opinion? — Certainly  not;  and  I believe  the 
present  inspectors  of  fisheries  have  been  always  of  opinion  with  myself  that  it 
was  a most  crude  notion,  to  say  the  least  of  it. 

2018.  Chairman.]  What  would  be  the  effect  of  such  an  Act  if  properly 
enforced ; when  I say  “ if  properly  enforced,”  I mean  effectually  enforced  for 
a long  peiiod  of  years ; would  the  fish  change  their  habits,  or  would  they 
abandon  the  river? — Undoubtedly,  1 should  think,  abandon  the  lii'er;  because 
in  such  cases  as  that  which  I mention,  where  they  have  the  same  estuary,  and 
where  they  have  had  that  same  estuary  from  time  immemorial  to  run  into,  and 
have  not  adapted  themselves  to  a different  state  of  things,  you  cannot  suppose 
that  anything  which  you  could  do  would  change  them.  It  would  destroy,  in 
my  opinion,  the  fishery. 

2019.  To  revert  to  what  you  were  stating  just  now  about  the  stake  nets; 
supposing  there  were  those  openings ; supposing  a stake  weir  were  planted  here, 
and  another  a little  further  on,  and  so  on,  with  a channel  more  or  less  open 
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between  the  stake  weirs  for  boats  to  pass,  would  not  the  navigation  be  still 
impeded?— Undoubtedly,  unless  that  opening  were  made,  I may  say,  almost  at 
the  extreme  end.  Even  then  it  would  impede  very  much  the  navigation,  for 
boats  would  still  have  to  pull  out  into  the  current,  and  go  over  a grater 
distance  of  ground.  ® 

20-20.  For  fear  of  being  entangled? — For  fear  of  being  entangled. 

2021.  With  regard  to  this  question,  you  state  that  the  bag  nets,  which  are 
not  stake  weirs  at  all,  impede  the  navigation  ? — Undoubtedly. 

2022.  Do  they  impede  it  quite  as  much  as  stake  weirs  ?— 1 think  they  do, 
particularly  upon  the  open  portions  of  the  coast,  where  the  people  in  their 
boats  have  to  contend  probably  against  the  tide  and  sea  swell,  and  when  it  is 
a great  object  for  them  to  get  in  shore  ; if  they  find  these  nets  extended  out, 
and  they  are  obliged  to  go  round,  it  is  often  attended  with  great  danger. 

2023.  Bag  nets,  as  I understand,  are  poles  with  nets  hanging  to  them,  and 
therefore,  as  far  as  the  passage  is  concerned,  there  is  passage  enough  for  a boat 
between  one  bag  net  and  another  ? — No.  What  is  termed  the  tail  of  the  net, 
a long  rope  by  which  it  is  extended  from  the  shore,  extends  from  the  shore 
out  to  the  bag,  and  consequently  you  cannot  get  over  it. 

2024.  Between  one  bag  net  and  another  bag  net,  if  a passage  were  all  that 

was  necessary  to  be  made  to  enable  boats  to  pass,  there  is  passage  enough,  is 
there  not  ? — I do  not  exactly  understand  the  question.  ’ 

202.5.  My  question  is,  as  to  the  bag  nets  of  which  you  spoke  just  now  at  the 
mouths  of  the  tributaries? — More  on  the  open  coast  1 mean,  the  bag  nets. 

2026.  There  is  one  bag  net  in  one  place,  and  another  in  another  ? — Yes- 

2027.  And  a passage  between  both? — If  you  go  round  one  you  can  go- to  the 
other,  certainly. 

2028.  But  still  the  navigation  is  impeded,  notwithstanding  the  facility  of 
passing  round  them  ?— Most  decidedly  ; and  they  are  as  great  impedimenta  to 
boat  navigation  as  the  stake  nets. 

2029.  Take  for  instance  the  case  of  Clauderlaw  Bay  ; do  you  know  that  bay, 
at  the  mouth  of  the  Shannon  • — No  ; I am  not  particularly  acquainted  with 
Clanderlaw  Bay ; it  is  near  Tarbert ; I know  where  it  is,  but  I do  not  exactly 
know  the  circumstances. 

2030.  You  are  aware  perhaps  that  these  weirs  and  nets  now  pay  a duty  ? — 
They  are,  by  the  recent  Act,  to  pay  a duty. 

2031.  Are  you  familiar  with  those  nets;  do  you  know  the  mode  of  setting 
them  and  working  them  ?—I  have  seen  them  set  and  worked  frequently. 

2032.  A net  with  four  pockets  would  take  more  fish,  of  course,  than  one  with 
one  pocket.? — Yes ; the  pocket  is  lifted  and  the  fish  taken  out,  and  the  net  put 
down  again. 

2033.  The  duty  payable  on  a net  with  one  pocket  ought  therefore  to  be  less, 
in  your  opinion,  than  the  duty  payable  on  a net  with  more  than  one  pocket  ? — 
Certainly. 

2034.  Supposing  that  there  were  any  proportion  whatever  to  be  observed  in 
the  taxing  of  the  net  ? — Certainly ; it  would  stand  to  reason  that  such  would 
be  fairly  the  case. 

2035.  Therefore  if  the  Act  of  Parliament  is  defective  in  that  respect,  it  might 
remove  much  of  the  dissatisfaction  which  it  may  have  occasioned  if  the  scale 
were  altered  in  that  way  so  as  to  make  the  more  profitable  weir  pay  more  than 
the  weir  which  is  less  profitable  ? — Certainly ; if  it  were  decided  that  they 
should  be  continued. 

2036.  Assuming  of  course  that  they  are  legal,  and  that  they  ought  to  be 
continued,  you  think  that  any  dissatisfaction  which  uniformity  in  the  mode  of 
rating  weirs  and  nets  of  a different  capacity  may  have  occasioned,  might  be 
removed  in  that  way  ? — Certainly. 

2037.  Mr.  Sour/ce,]  Fishing  by  hag  nets  in  the  open  sea  has  never  been  de- 
clared illegal,  has  it  ? — It  is  only  of  very  late  years  that  it  has  been  established  ; 
I know  of  some  cases,  one  particularly,  as  I have  before  stated,  in  which  it  has 
been  totally  destructive  to  the  fishery.  The  proprietor  who  took  his  lands 
originally,  or  a lease  of  his  lands,  under  the  idea  that  this  fishery  was  worth 
to  him  300  1.  a year,  now  cannot  get  3 1. 

2038.  What  fishery  is  that? — That  is  Mr.  Hamilton’s,  of  Fintra,  in  Donegal. 

2039.  And  that  has  been  entirely  spoilt  by  these  bag  nets? — Yes. 

2040.  Has  he  taken  any  proceedings  at  law  ? — No,  because  the  proprietor  of 
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the  soil,  I believe,  has  given  permission  for  those  nets  to  be  used  upon  the 
coast,  and  of  course  he  cannot  interfere. 

2041.  Mr.  Scully.']  Is  he  the  landlord  ? — He  is  not  the  landlord  of  that  part 
where  those  nets  are  set,  or  of  course  he  would  have  prevented  it. 

2042.  Mr.  Fayan.]  It  is  only  so  fai*  as  they  impede  the  navigation  that  they 
are  illegal ; is  that  so  ? — I believe  it  is. 

2043.  Chairman.]  You  are  not  yourself  acquainted  with  the  law  r — I am  not. 

2044.  Captain  Jones.]  When  you  said  that  Mr.  Hamilton’s  fishery  was  quite 
destroyed,  did  you  mean  the  Committee  to  understand  by  that,  that  fish  were 
not  caught  in  the  same  quantities  in  that  neighbourhood  as  they  had  been 
before  ? — Certainly  not  in  the  same  quantities,  including  all  the  bag  nets  put 
together  ; not  anything  like  the  same  quantities ; and  gradually,  I am  told, 
deteriorating  in  quality. 

2045.  You  have  that  from  information  r — From  information  from  the  gentle- 
man himself. 

2046.  Upon  which  you  can  rely? — Upon  which  I can  rely;  and  also  he 
stated  that  it  frequently  occurred  that  these  people  perhaps  might  only  take 
one,  two,  or  three  fish ; that  it  was  not  worth  their  while  to  go  to  market  with 
that  quantity  ; that  they  were  put  in  their  houses  till  they  got  more,  and  that 
when  they  had  taken  more,  the  original  ones  were  probably  so  far  deteriorated 
in  quality  as  to  be  unfit  for  human  food. 

2047.  Does  Mr.  Hamilton  attribute  that  to  the  establishment  of  bag  nets  ? — 
Decidedly. 

2048.  Mr.  Fagan.]  Are  those  bag  nets  upon  the  coast  ? —Upon  the  open  coast. 

2049.  Do  you  know  of  any  bag  nets  in  the  interior  of  any  river  e — No,  1 do 
not  know  of  any. 

2050.  You  do  not  know  of  any  bag  nets  in  the  Cork  rivers  ? — No,  I do  not. 

2051.  Chairman.]  You  stated  that  the  west  coast  was,  in  general,  free  from 
these  obstructions  ; do  you  know  the  Ballycroy  River  ? — Very  well ; I know  it 
intimately. 

2052.  Is  the  Ballycroy  River  on  the  west  coast? — Icis;  in  the  county  of  Mayo. 

2053.  Do  you  know  two  persons  on  that  river  of  the  names  of  Atkinson  and 
Little  f — I do ; I know  who  they  are. 

2054.  Do  you  remember  that  in  the  summer  of  1846  they  were  convicted  of 
fishing  right  across  the  channel  of  the  Ballycroy  River,  with  stake  nets  and 
draught  nets  ? — I do,  perfectly  well ; I happened  to  be  there  at  the  time  that 
the  slake  nets  were  taken  up  by  the  gentleman  who  was  interested  in  the 
Ballycroy  River. 

2055.  Who  was  that  ? — A Mr.  Maddison. 

2056.  Messrs.  Atkinson  and  Little,  I believe,  claimed  the  right  to  set  up 
those  obstructions,  as  lessees  of  Sir  Richard  O’Donnell  ? — ^Yes. 

2057.  Did  you  receive  a report  from  your  inferior  officer  on  that  station  upon 
that  subject? — I did ; a person  of  the  name  of  Hamilton. 

2058.  And  from  Lieutenant  Dawson : — Yes. 

, 2059.  Is  he  an  officer  of  the  coast  guard  ? — He  is. 

2060.  Where  were  these  parties  convicted? — 1 think  it  was  at  the  Achill 
Sound  petty  sessions. 

2061.  What  was  the  fine  inflicted  upon  those  defendants  on  conviction? — 
I do  not  know  ; but  I know  that  altogether  it  was  a most  ve-Katious  proceeding. 

2of)2.  Was  the  fine  a low  one  ? — I do  not  recollect. 

2063.  I am  speaking  of  the  prosecution  of  Messrs.  Atkinson  and  Little  for 
fishing  illegally  in  the  channel  of  the  Ballycroy  River  ? — Yes. 

2064.  There  was  another  prosecution,  which  came  afterwards;  but  do  you 
remember  whether  the  fine  imposed  on  Messrs.  Atkinson  and  Little  by  the 
Achill  petty  sessions  was  a low  fine  r — I have  no  recollection. 

2065.  Where  is  the  report  which  was  made  to  you  by  Lieutenant  Dawson  ? 
— I think  it  is  with  the  Board  of  Works. 

2066.  In  Dublin  ? — In  Dublin. 

2067.  Do  you  remember  another  prosecution  taking  place  a few  weeks  after- 
wards, in  which  Mr.  Atkinson  was  the  prosecutor ; some  poor  fishermen  the 
defendants  ; a conviction  obtained,  and  a heavy  fine  imposed,  for  killing  trout? 
— I recollect  hearing  of  it,  but  I have  no  cognizance  of  it. 

The  Witness  was  directed  to  withdraw. 

The  Witness  was  again  called  in. 

2068.  Chav-man.] 
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2068.  Chairman:]  Are  you  aware  of  the  coast  (rn-.r,!  t 11  r 

-Y?s  "1' th“r5  ‘t  prosecutions  in  July  and  SSerlw? 

Yes  , I think  that  is  the  prosecution  to  which  I before  eiUuded  T nvrlf  ' 

» Set i^ 

in  ?R4«  - “ n I ‘"/“dorstajid  that  you  do  not  remember  the  prosecution 

T tw  u7^!  In-  ^"®"ng  <)f  that  case;  but  when  you  first  mLtioMd  ^ 
I thought  It  was  this  prosecution  which  you  now  allude  to  in  1847 

thatX  fitt  ™ :tnnetltltrS:rhTarfnJrai  tt 

one  against  Messrs.  Atkinson  and  Little,  and  that  th°c  oter  fiL  wasTrXn 
''3  * 1 do  remember  thT  ® 

20/ 1 . ihese  are  the  two  prosecutions  in  184G  ? Yes. 

2072.  Mr.  Bourke.']  From  whom  did  you  derive  that  informjitif.r. : tj  • j 
it  on  the  spot ; I forget  now  from  whom ; I S i^warW 
from  the  chief  boatman  on  the  Tullaban  station.  ' ‘ ““  ™d 

staSmXXXt?“  ““““  ™ of  “re 

2074.  In  1846?— In  1846. 

The  Witness  was  directed  to  withdraw. 

The  Witness  was  again  called  in. 

..3  iS=i;r,ririt;,*  s.firs.'S.- 

2076.  Was  there  a return  of  those  cases  sent  tn  vnn  : ti.,.  i. 

reported  to  me,  and  laid  before  the  Board  of  Works  ^ result  was 

Tali'  reported  to  you  i-By  Lieutenant  Dawson 

2078.  Is  that  report  now  in  the  Board  of  M'orks  ?— That  renort'  I tl.i  t ■ 
now  with  the  Board  of  Works.  report,  1 think,  is 

remember  the  circumstances  of  those  cases  J T n t. 

Mr.  Maddison,  the  gentleman  who  was  concerned  in  the  fishery  havir,3i'’'’^ 
some,  the  stakes,  and  I belieye  nets  and  that  u.  * tuensnerj  having  taken 
also  to  assist  him,  I think,  in  tL  rXyal  of  othe?s."^ 

2080.  Was  there  a conviction  obtained  bv  Mr  Maddisnn  ; t 

so=?!!i  d?S^F/“  Mr,  Atkin 

—He  fs  m Engliir4ntleman'X''\Tl“  residing  in  the  country  i 

now;  he  goes  thlre  to  fislXt’k.  ? ‘ ^ ^ “ a somewhere  near  Bath 

in  the  fishery  with  Mr.  Lees  and  seeTn3th3  ^ he  bad  some  interest 

it  quite  destruetivp'  to  tko  c-L  i^iws  openly  violated,  and  finding 

interest  in  the  fishery  he  wanTtpr^  which  he  con^mplated  when  he  took  an 
stake  nets  beinp-  niaJo/q  determined  to  interfere,  and  he  seized  those 

Works  wlmnthe®yVnedtemout“^^ 

nete  butMrrr4;l-^™33.’‘“  ‘he  fish  ?-Those  were  killed  by  stake 
2086  What  is  th^ besides,  draught  nets. 

‘hatparti-At  the  part  where  the 

2089.  Did 
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2089.  Did  they  take  any  fish,  unsizeable  or  otherwise,  unfit  for  food  ? — That 

I cannot  answer.  _ , , ' u 

2090.  Had  Mr.  Maddison  to  come  express  from  England  to  prosecute  r — Me 
had,  I think,  twice. 

2091.  At  a great  expense  ? — At  a great  expense.  ^ t i - 1 

2092.  Were  the  parties  convicted  on  either  of  those  occasions  r — 1 think 
they  were  ; I think  they  were  convicted  upon  the  last. 

20O'5  What  were  they  fined? — I do  not  recollect ; in  fact  I do  not  know. 

0004  Were  they  again  complained  of  in  the  following  year,  for  renewing 
the  same  practice  ?— I have  heard  so,  but  it  did  not  come  officiaUy  under  my 

they  or  their  men  endeavour  to  obstruct  these  gentlemen,  Mr. 
Lees  and  Mr.  Maddison,  by  the  strong  arm?— Yes;  I am  sure  that  I heard 

that  they  did.  ... 

2096.  Was  it  reported  to  you  officially? — No,  it  was  not;  it  was  quite  a 
local  thing,  away  from  the  coast-guard  station,  and  a civil  breach  of  the  law, 
which  did  not  come  under  my  cognizance  officially,  but  1 heard  of  it. 

2097.  Did  Mr.  Lees  apply  to  the  coast  guard  in  August  last  tor  prot^tion 
against  the  violence  or  illegal  practices  of  any  of  those  parties  ? If  he  (lid,  his 
application  must  have  been  to  the  officer  on  the  coast ; it  did  not  come  through 
me;  it  must  have  been  to  Lieutenant  Dawson. 

2098.  Do  you  know  whether  Messrs.  Atkinson  and  Little  were  prosecuted 
in  respect  of  similar  obstructions  at  Eallina  ?— No,  I do  not. 

2099.  Is  it  the  practice  of  the  Government  to  call  out  the  coast  guard  lor 
the  purpose  of  enforcing  obedience  to  the  fishery  laws,  except  in  respect  of 
offences  against  the  annual  and  weekly  close  seasons? — Yes  ; on  the  occ^ions 
in  the  Suir  which  I have  mentioned  before,  we  were  requested  by  the  Board 
of  Works,  and  I think  his  Excellency  the  Lord  Lieutenant,  to  afford  protection 
to  the  police,  and  assistance  to  them  in  preventing  the  cotmen  from  any  breach 

of  the  law,  from  going  down  and  destroying  the  weirs. 

2100.  But  is  it  the  practice  for  the  Government  to  call  out  the  constabulary 
in  respect  of  any  other  offences  than  those  which  I last  specified  r I believe 
it  is  their  practice,  in  cases  where  they  apprehend  a breach  of  the  peace  con- 
nected with  the  fishery  season,  to  call  upon  or  direct  the  police  as  well  as  tlie 
coast  guard  to  attend  in  sufficient  force  to  prevent  any  collision  taking  place. 

2101.  I am  speaking  now  of  the  abatement  of  nuisances.  Are  the  consta- 
bulary or  the  coast  guard  ever  called  out  by  the  Government  to  abate  weirs, 
except  it  is  for  the  purpose  of  enforcing  the  weekly  and  the  yearly  close 
season  ? — No,  I believe  not. 

2102.  Mr.  Bourhe.'}  They  have  never  been  called  c)ut  in  cases  of  trespass? 
— No  ; that  has  always  been  considered  a question  which  should  be  left  open 
for  decision  by  the  proper  courts  of  law,  and  the  Government  have  no  further 
interfered  than  to  prevent  anything  like  collision  between  the  parties,  leaving 
the  question  of  right  to  be  settled  by  other  courts. 

2103.  Chairman.']  Do  you  remember  Lieutenant  Dawson  prosecuting  parties  • 

in  the  months  of  July,  August,  and  September  1847,  before  the  Belmullet  and 
Achill  sessions? — Yes,  I have  some  recollection  of  his  having  been  called  upon 
to  afford  all  the  information  and  assistance  in  his  power  at  the  petty  sessions, 
upon  occasions  of  breaches  of  the  law  in  that  district. 

2104.  Did  he  prosecute  on  these  occasions? — He  was  not  the  prosecutor, 

I think ; the  prosecutor  was  the  Board  of  Works,  and  the  coast  guard  were 
merely  the  evidences  upon  the  occasion.  I am  not  sure  whether  he  was  the 
prosecutor  or  not ; whether  it  was  upon  his  own  responsibility  that  he  acted, 
or  whether  it  from  any  representations  made  by  the  Board  of  Works. 

2105.  Did  you  receive  about  that  time  a return  of  prosecutions  at  these 
sessions,  which  return  was  furnished  by  Mr.  Dawson? — Yes  ; I have  a rec()l- 
lection  of  receiving  a return  of  the  prosecutions  that  had  been  instituted  in 
that  district ; in  fact,  I am  sure  that  he  would  have  made  a report  of  every- 
thing that  occurred. 

2106.  In  that  case  you  say  it  went  to  the  Board  of  Works  ? — Yes. 

2107.  Where  it  ought  to  be  now? — Where  I believe  it  is  now. 

2108.  But  you  do  not  remember  the  particulars  of  that  document? — I do 
not. 

2iog.  Therefore  if  it  appears  upon  that  document  that  he  was  the 
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that  would  speak  for  itself  ?— Yes  ; and  I think  it  very  likely  he  may  have  been 
but  I cannot  speak  positively.  ’ 

2110.  Mr.  Belleto.']  Under  what  authority  would  Lieutenant  Dawson  be  the 
prosecutor?— The  authority  that  every  individual  possesses,  when  he  sees  a 
breach  of  the  law.  Lieutenant  Dawson  did  it  undoubtedly,  I suppose,  consider- 
ing himself  called  upon;  although  not  actually  required  by  the  Act,’ he  is  em- 
powered  by  the  Act  to  have  interfered. 

2111.  Chairma7i.2  Is  there  any  amendment  of  the  law  which  you  would 
suggest  as  being  necessary  to  ensure  protection  to  the  fisheries,  besides  that 
which  you  have  mentioned  in  respect  of  the  close  season  ? — I think  myself 
that  all  those  weirs  which  are  in  the  estuaries,  and  which  I consider  are  an 
obstruction  to  the  navigation,  should  be  abated  ; and  I think  there  is  sufficient 
power  at  this  moment,  if  I am  not  mistaken,  in  the  Admiralty  to  do  so.  I think 
the  Admiralty  have  the  power  to  remove  everything  of  the  kind  which  can  be 
considered  in  the  light  of  an  obstruction  to  navigation. 

2112.  That  is  in  the  tidal  portions? — In  the  tidal  portions.  I know  that 
you  CM  do  nothing  in  any  private  affair  of  building  a bridge,  or  anything  of 
that  kind,  in  the  tidal  portions,  without  the  consent  of  the  Admiralty,  and 
I therefore  assume  that  they  have  the  power  to  abate  anything  which  may  be 
proved  to  them  to  be  a nuisance. 

2113.  Mr.  Bellew.]  Has  application  been  made  to  them? — I do  not  think 
it  ever  has  been.  I think  that  the  power  rests  with  them  to  do  it  at  once,  if 
they  like ; that  they  could  send  a force  and  prostrate  every  one  of  these 
weirs. 


211 4.  Mr.  Sculh/.]  Do  you  think  that  the  abating  of  those  weirs  would  cause 
a great  increase  of  fish  r— Most  decidedly. 

2115.  You  think  it  would  tend  to  the  public  benefit  ? — I think  it  would  tend 
greatly  to  the  public  benefit  if  the  fish  could  have  free  access  to  the  upper 
waters.  I think  that  those  residing  in  the  upper  waters  would  preserve  them 
for  their  own  advantage  for  angling,  and  that  kind  of  thing,  and  that  it  would 
tend  very  much  to  the  public  benefit. 

2116.  Are  you  at  all  acquainted  with  the  amount  of  loss  of  the  fish  by 
poaching  and  the  weirs  existing  in  the  inland  portions  of  the  rivers  ?~I  am 
not  particular!)'  acquainted  with  the  inland  portions  of  the  rivers,  only  from 
what  I have  heard  from  report. 

2117.  Chainnan.]  You  have  no  personal  knowledge? — I have  of  some,  that 
in  former  times  they  could  have  a great  deal  of  angling  and  sport,  and  that  at 
the  present  time  that  is  almost  gone,  and  consequently  they  have  no  desire  to 
preserve  the  fish,  and  no  object  in  preventing  the  poaching  which  often  is 
earned  on. 


2118.  Mr.  Bdlew.]  You  stated  that  the  law  was  strictly  observed  on  the 
Liffey  ?— I think  it  is. 

2 n 9.  Owing  to  the  body  of  gentlemen  and  the  police  to  enforce  it  ? — Yes. 

2120.  Do  not  you  think  that  it  would  he  enforced  in  other  parts  of  the 
country  if  the  gentry  chose  to  take  the  same  pains?— I think  so,  certainly,  if 
they  had  not  an  interest  another  way. 

2121.  Do  not  you  think  that,  under  the  present  law,  they  could  enforce  a 
strict  ob^rvance  of  it,  with  regard  to  having  the  cruives  open  and  having  the 

1 could  do  so,  of  course ; but  I think  that  those  who  generally 

wo^d  feel  interested  upon  the  subject  are  those  who  have  an  interest  in  the 
fishery,  and  that  therefore,  of  course,  they  would  not  cause  the  weirs  to  he 
open  if  they  could  help  it. 

2122.  But  other  parties  ? — I think  there  is  a general  feeling  that  they  would 
not  interfere  with  one  another. 

2123.  What  remedy  do  you  suggest  for  that  evil  ? — As  to  the  weirs,  as  I have 
stated  before,  I think  they  should  be  prostrated,  that  the  fish  should  have  a free 
access  to  the  upper  watem  at  all  times. 

2124.  Chairman.^  You  think  that  that  should  be  done  by  the  Go^’ernment  ? 
— By  the  Government ; and  that  whatever  fishing  there  was,  should  be  by 
draught  nets,  in  that  manner  which  gives  the  fish  a fair  chance,  whereas  these 
tilings  do  not. 

2125.  You  think  that  the  weirs  being  destroyed  by  the  Government,  and  the 
fish  passing  up  the  rivers,  those  who  would  in  that  case  be  interested  in  tlie 
preservation  of  the  fresh-water  fisheries,  might  be  fjurly  left  to  police  the  rivers 
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for  themselves  ? — No  doubt  about  it ; I think  it  would  be  to  the  interest  of 
every  one  to  do  so,  and  would  tend  greatly  to  the  increase  of  the  fishery. 

2126.  Sir  iif.  W.  Barron.']  But  you  have  stated  that  you  have  no  sufficient 
data  to  go  upon,  to  give  information  to  the  Committee,  as  to  the  gross  take  of 
fish  in  case  those  weirs  were  abated  ? — Not  the  slightest ; I only  argue  from 
what  appears  common  sense,  I think,  to  every  person. 

2 1 27.  Mr.  Scully.]  Are  you  acquainted  with  the  neighbourhood  of  the  Suir  ? 
— Yes. 

2128.  Are  you  aware  that  many  of  the  fishermen  there  are  in  a state  of 
poverty  ? — A great  many  of  them ; and  I think  that  they  are  a most  hardy  and 
industrious  race  of  people ; I think  their  fishing  the  most  fair  and  legitimate 
that  you  can  imagine,  because  it  is  a chance  thing;  it  is  not  a certain  thing; 
and  they  work  very  hard,  exposed  to  all  weathers,  and  in  very  frail  boats, 
miserable  little  cots  that  you  can  hardly  stand  upright  in. 

2129.  Do  you  think  that  they  are  capable  of  pa}dng  a tax  of  1 1.  or  30  s. 
upon  the  engine  which  they  use  ? — They  are  capable  of  doing  it,  no  doubt ; but 
at  the  same  time  it  is  a great  pressure  upon  them. 

2130.  Chainnan.]  But  if  the  quantity  of  fish  were  increased  by  the  better 
condition  of  the  rivers,  their  means  of  paying  the  tax  would  be  increased? — 
That  would  be  another  matter.  They  would  be  very  glad  if  the  rivers  were 
freed  from  the  obstructions  which  exist ; but  now  the  weirs  obstruct  the  fish, 
and  they  have  assembled  together  upon  many  occasions,  in  a very  riotous 
manner,  to  get  rid  of  them. 

2131.  The  weirs  existing,  you  think  the  Act  of  last  Session  deficient ; the 
weirs  being  removed,  you  think  it  beneficial  ? — Decidedly. 

2132.  Mr.  Scully.]  Are  you  awai’e  that  at  the  present  moment  there  ai-e 
two  men-of-war  for  the  purpose  of  protecting  the  fishery  ? — No,  I am  not  aware 
of  that  at  the  present  moment.  We  had  a small  vessel  called  “ The  Viper”  in 
the  coast  guard  service,  and  she  was  most  instrumental  in  preserving  the  river, 
on  the  Nore  particularly,  and  preventing  breaches  of  the  law  by  the  cotmen. 

2133.  Mr.  Bdlew.]  Does  not  it  strike  you  as  the  duty  of  the  Government  to 
preserve  the  peace  and  enforce  the  law  ? — Decidedly,  to  preserve  the  peace,  and 
leave  all  the  questions  of  right  to  the  parties  having  an  interest. 

2 1 34.  Therefore  there  is  no  reason  why  the  Government  should  interfere  to 
do  that  regarding  the  abatement  of  weirs  which  the  parties  under  the  present 
law  do  themselves  ? — Except  so  far  as  that  they  are  very  great  obstructions  to 
navigation  in  estuaries  and  rivers,  and  that  they  ought  to  be  abated  on  that 
ground. 

2135.  Captain /one^.]  Is  there  any  power  at  the  present  moment  in  anv 
public  Board  to  abate  what  you  consider  an  obstruction  to  the  navigation  ?— 
I think  that  the  Admiralty  have  the  power.  Of  course  I am  no  lawyer ; I 
know  nothing  about  it ; but  it  occurs  to  me  that  anything  which  interferes 
with  the  navigation  in  the  tidal  portions  of  rivers  or  estuaries  the  Admiralty 
have  the  power  to  abate,  if  they  so  think  proper. 

21 3C.  Mr.  Bellew.]  But  you  are  not  aware  of  any  application  ever  having 
been  made  to  the  Admiralty  ? — I do  not  think  there  has  been  an  application 
ever  made  to  the  Admiralty ; I know  they  are  very  particular  in  some  things. 
Some  two  years  ago  we  had  an  order  at  Bantry  to  prevent  throwing  a little 
ballast  over,  and  there  are  many  such  cases. 

2137.  Would  not  that  lead  to  the  conviction  that  they  are  not  obstructions 
to  the  navigation  if  the  Admiralty  are  so  particular?—!  do  not  think  it  has 
ever  been  brought  before  them  ; I do  not  think  it  has  ever  been  complained 
of  to  them  as  an  obstruction  to  the  navigation. 

2138.  Mr.  Scully.]  Does  the  revenue  cutter  in  the  harbour  of  Waterford 
interfere  to  prevent  the  cotmen  injuring  stake  weirs  ? — She  did  when  stationed 
there,  as  I observed  before ; she  has  been  called  upon  on  several  occasions  to 
prevent  the  cotmen  committing  a breach  of  the  peace,  which  was  contemplated. 

2139.  Does  the  same  cutter  interfere  to  prevent  the  rights  of  the  persons 
fishing  in  that  river  being  interfered  with  by  any  parties,  owners  or  others  ? — 
Her  interference  was  confined,  I think,  strictly  to  preventing  a contemplated 
breach  of  the  peace ; the  cotmen  were  going  down  on  one  occasion  in  very 
great  numbers,  obviously  with  the  intention  of  destroying  the  weirs,  and  the 
officer  perhaps  a little  exceeded  his  duty  in  taking  all  these  cots,  some  60  or 
60  of  them,  at  the  stem  of  his  vessel,  and  preventing  their  going  down. 

2140.  And 
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2140.  And  he  thereby  prevented  a breach  of  the  peace? — And  he  thereby, 
I conclude,  prevented  a breach  of  the  peace,  or  what  might  have  been  a breach 
of  the  peace,  if  they  had  not  been  obstructed  in  their  object. 

2141.  There  would  have  been  a breach  of  the  peace  if  the  vessel  had  not 
been  there  ? — Most  probably ; the  vessel  has  been  removed,  and  they  may  now- 
do  what  they  please. 

2142.  You  are  not  aware  of  such  a vessel  being  there  at  present  ? — There  is 
no  vessel  there  at  present ; it  was  a great  object  to  the  fishery  her  being  there 
before. 

The  Earl  of  Glengall,  attending  by  permission  of  the  House  of  Lords, 
Examined. 

Q143.  Chaii'man.']  YOUR  Lordship  is  resident  in  the  county  of  Tipperary  ? 
— I am. 

2144.  Your  property  extends  into  other  counties,  does  it  not? — It  is  in 
Waterford  and  Tipperary. 

2145.  Have  you  given  much  attention  to  the  question  of  the  salmon  fisheries 
and  inland  navigation  of  Ireland? — Yes,  for  a great  many  years. 

2146.  To  which  rivers  in  particular  have  you  directed  your  attention  ? — I am 
generally  acquainted  with  all  the  rivers  on  the  east,  west,  and  south  coasts  of 
■Ireland ; but  my  attention  has  been  particularly  directed  to  the  rivers  Suir, 
Nore,  and  Barrow,  which  flow  into  the  estuaiy  at  Waterford. 

2147.  Will  you  have  the  goodness  to  state  by  what  means  that  estuary  and 
harbour  and  the  River  Suir  are  fished  ? — The  rivers  flowing  into  the  estuary  of 
Waterford,  and  the  estuary  itself,  are  fished  by  Scotch  weirs ; there  arc  also 
timber  tide  weirs  ; there  are  also  a class  of  fishermen  who  use  drift  nets,  which 
nets  are  shot  in  the  tideway,  and  the  fish  fasten  themselves  in  them ; the  nets 
are  not  fastened  to  poles  or  stakes,  but  are  merely  cast  into  the  tideway 
and  drift.  There  are  a very  considerable  body  of  persons  called  cotmen; 
probably  there  are  more  than  800  of  these  persons,  who  fish  with  small  boats 
and  nets ; these  persons  fish  in  the  three  rivers  ; in  the  River  Suir  they  fish 
with  these  cots  as  high  up  as  Clonmel,  which  is  25  miles  above  Waterford. 

2148.  The  cotmen  are  not  interested  in  these  fixed  engines  ? — No,  quite  the 
contrary. 

2149.  Have  there  not  been  frequent  tumults  atid  affrays  between  the  cotmen 
-and  others  similarly  interested  on  the  one  side  and  the  owners  of  fixed  engines 
on  the  other,  in  the  estuary  and  rivers  of  which  you  speak  ? — For  a great  many 
yeai’s  great  contention  and  great  tui-nults  have  existed  between  the  two  parties, 
the  cotmen  and  the  stake  weir  owners  ; the  cotmen  maintain  that  by  the  public 
rights,  by  the  ancient  law  of  the  land,  no  person  has  a right  to  erect  a fixed 
engine  on  the  shores  of  a tideway;  consequently,  as  these  very  numerous  Scotch 
weirs  in  the  estuary  of  Waterford  have  almost  entirely  deprived  these  fishermen 
of  the  means  of  subsistence,  they  have  for  a great  many  years  been  in  the  habit 
of  attacking  these  Scotch  weirs  and  prostrating  them.  Of  course  serious  fights 
have  frequently  occurred.  At  length,  after  some  years’  contention,  the  Govern- 
ment became  aware  of  the  rights  of  the  public  in  this  estuary,  and  they  pro- 
ceeded at  law  against  a great  number  of  these  Scotch  weir  owners.  After  a 
great  number  of  trials,  a great  many  of  these  parties  were  convicted,  and  their 
weirs  were  ordered  to  be  prostrated.  Some  were  prostrated  by  the  Com- 
missioners of  Fisheries,  and  the  parties  were  fined  at  the  assizes  in  penalties 
of  500  but  the  500  1.  penalty  was  not  to  be  put  in  force,  provided  these 
parties  did  not  re-erect  their  weirs  ; but  I am  sorry  to  say,  that  in  despite  of 
the  decision  of  the  judges  at  assizes,  in  despite  of  the  opinions  of  the  12  judges 
given  in  the  courts  of  law  in  Dublin,  stating  that  these  weirs  were  illegal, 
and  that  they  were  legally  convicted,  and  that  no  man  could  put  up  an, 
obstruction  in  a tideway,  whether  for  the  purpose  of  capturing  fish  or  of 
impeding  fish  ascending  a river,  or  interfering  with  the  rights  of  navigation, 
that  such  acts  were  illegal,  and  that  the  convictions  had-at  Kilkenny  and  at 
Waterford  were  perfectly  good;  in  despite  of  aU  those  convictions,  and  those 
opinions  of  the  12  judges,  these  very  same  parties  have  now  re-erected  all 
those  Scotch  weirs  that  were  prostrated  and  convicted,  and  they  are  at  this 
moment  engaged  in  fishing  aU  those  Scotch  weirs,  in  proof  of  which  1 have  a 
letter  in  my  pocket  from  the  Commissioner  of  Fisheries,  Mr.  Ffennell,  who 
last  week,  with  his  own  eyes,  saw  the  very  stake  weirs  which  he  had  prostrated 
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by  law,  re-erected,  and  in  the  act  of  fishing ; he  is  engaged  with  the  Crown 
lawyers  at  this  present  moment,  at  Waterford,  in  prosecuting  some  other  parties 
for  the  same  offences.  ' ^ 

2150.  Will  your  Lordship  state  whether  or  not  in  these  conflicts  of  which 
you  speak,  the  fishermen,  and  perhaps  the  other  side  too,  were  armed  with  fire- 
arms ?— I have  heard  that  fire-arms  hare  been  used,  and  I have  heard  tliat 
loss  of  life  has  ensued,  but  I do  not  think  that  any  loss  of  life  ensued  from  the 
use  of  the  fire-arms,  i think  the  men  were  drowned  in  the  fighting ; I have 
heard  that  loss  of  life  has  occuiTed,  but  I do  not  speak  of  if  as  a positive  fact. 

2151.  It  was  in  consequence  of  these  collisions,  that  at  an  early  period  the 
Government  began  to  prosecute  at  sessions  jn-obably,  and  then  the,se  weirs  were 
prostrated,  were  they  not,  from  about  the  year  1830  or  1832,  and  remained  so 
for  a considei-able  period  ? — Some  of  the  weirs  which  were  prostrated  by  law 
remained  abated  for  a few  years,  and  were  then  put  up  again. 

2152.  Are  you  able  to  state  whether  the  change  which'took  place  in  the  law 
m 1842,  had  any  connexion  with  the  re-erection  of  w-eirs  which  had  been 
prostrated,  and  had  continued  to  remain  prostrated  under  the  operation  of  the 
old  law  ?— I should  rather  think  not ; but  my  impression  is  this,  that  in  conse- 
quence of  the  judges  humanely  not  putting  in  force  the  very  heavy  penalties 
which  they  awarded  against  the  parties  convicted  of  having' illegal  weirs,  the 
profits  of  fisliing  these  Scotch  weirs  are  so  very  great,  that  they  run  the  risk  of 
putUng  them  up  again  in  the  early  part  of  the  year,  so  as  to  get  the  sprinv 
fishing,  which  is  the  most  valuable,  salmon  being  2 s.  a pound  in  the  spring. 
By  putting  the  weirs  up  in  the  spring  the  parties  could  not  be  prosecuted  for 
that  offence  till  the  summer  assizes,  consequently  they  would  have  the  whole 
of  the  profits  of  the  fishing  season  5 and  mv  opinion  is,  that  they  run  the  risk 
of  being  prosecuted,  it  being  well  worth  their  while  to  run  that  risk  to  make 
the  spring  fishing, 

2153.  Ai’e  you  aware  whether  as  a matter  of  fact  the  quantity  of  Scotch 
weirs  and  stake  nets,  and  obstructions  of  this  kind,  has  gi-eatly  increased  since 
1842?— Not  in  the  rivers  Suir,  Wore,  and  Barrow,  because  the  River  "suir 
Preservation  Society,  aided  by  the  Government,  took  such  very  strong  measures 
to  prevent  the  erection  of  Scotch  weirs  that  people  were  rather  afraid  to  attempt 
It ; but  within  the  last  month  or  two,  undoubtedly,  all  these  illegal  weirs  have 
been  re-erected,  in  spite  of  the  Government  and  in  spite  of  the  Preservation 
Society,  but  I cannot  say  that  it  is  at  all  in  consequence  of  any  provisions  of 
the  Act  of  1842. 

2154.  Why  are  the  prosecutions  at  assizes  preferred  by  the  Suir  Fishery  Pre- 
servation Society  and  the  fishermen  of  whom  you  speak,  to  the  cheaper  method 
of  prosecutions  before  magistrates  at  petty  sessions  r— Several  attempts  have 
been  made  in  the  estuary  of  Waterford  to  prosecute  parties  offending  at  the 
petty  sessions  ; and  I am  very  Sony  to  say  that  such  extreme  difficulties  have 
been  found  m inducing  the  magistrates  to  convict  where  the  case  of  a stake 
weir  owner  has  been  the  point  at  issue,  that  it  is  a system  which  we  have  almost 
entirely  abandoned,  and  we  therefore  go  to  the  judges  of  assize. 

215,5.  Though  it  is  a more  expensive  method  .=— Though  it  is  infinitely 
more  expensive.  •' 

2156.  Have  theCommissioners  as  at  present  constituted  power,  exmero  motu 
to  prostrate  weirs  after  convictions  have  been  obtained  r— The  Commissioners 
I understand,  conceive  that  they  have  those  powers,  but  upon  laving  the  cases 
before  the  Crown  lawyers,  they  have  hesitated  to  give  an  opinion  iii  favour  of  the 
Commissioners  prostrating  those  illegal  convicted  weirs  ; and  that  1 take  to  be 
tlie  real  and  true  reason  why  all  these  illegal  weirs  have  been  re-erected. 
There  IS  some  hitch  in  the  minds  of  the  Crown  lawyers,  on  that  subject,  though 
to  read  the  Act  one  should  suppose  that  it  was  quite  simple  and  plain  that  the 
Commissioners  have  those  powers. 

2157.  What  was  the  condition  of  these  rivers,  particularly  the  Suir,  pre- 
viously to  the  introduction  of  Scotch  weirs  ’—About  30  years  ago  the  River 
Suir  was,  without  any  exception,  the  finest  salmon  river  in  Ireland.  As  high 
as  65  miles  above  Waterford,  salmon  of  18  lbs.  weight  and  20  lbs.  weight 
frequently  ascended.  A few  years  after  the  Scotch  weir  system  commenced, 
very  few  salmon  at  all  ascended  the  river,  excepting  when  there  were  very 
great  floods,  then  some  salmon  came  up,  but  in  this  river,  so  perfect  for 
salmon,  most  undoubtedly,  the  upper  proprietary  above  Clonmel  got  little 

or 
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or  no  salmon  ; in  fact  everything  like  fishing  in  the  upper  waters  was  entirely 
gi^'en  up ; these  Scotch  weirs  fished  all  the  close  season ; they  are  weirs  which 
take  fish  both  with  the  ebb  and  the  flow  of  the  tide.  Salmon  when  they  get 
into  an  estuary  wait  for  a flood  in  the  river  before  they  ascend,  and  during  the 
time  they  are  waiting  for  that  flood  they  hang  in  the  tide-way,  as  we  term  it, 
the  consequence  of  which  was,  that  all  these  fish  were  taken  either  on  the  ebb 
or  the  flow  of  the  tide.  The  same  in  the  winter  ; they  fished  equally  during 
the  close  season,  because  although  those  salmon  were  not  good,  still  the  people 
used  them  in  pickle,  and  mixing  them  with  the  potatoes,  made  a sort  of 
unwholesome  food  of  them.  Therefore  there  was  always  a market  for  the  bad 
fish  as  well  as  the  good,  the  consequence  of  which  was,  that  none  of  the  upper 
proprietors  took  any  trouble  about  the  preservation  of  the  salmon,  and  the 
fishery  of  the  river  in  all  the  upper  waters  fell  away  to  nothing.  Then  the 
owners  of  the  mills  upon  the  rivers  were  in  the  habit  also  of  capturing  the  fish, 
consequently  the  proprietors  on  those  rivers  scarcely  for  many  years  ever  saw 
a salmon  at  all.  Then  the  River  Suir  Preservation  Society  started,  and  we 
induced  the  millers  to  give  up  that  illegal  practice,  which  they  did  with  com- 
mon accord;  they  behaved  remarkably  well.  Since  the  Preservation  Society 
acted,  and  took  charge  of  all  the  tributary  rivers,  as  well  as  the  main  river,  the 
salmon  fishery  has  increased  beyoiad  all  measure ; it  has  quite  exceeded  all 
our  most  anxious  hopes.  At  the  same  time  that  the  preservation  went  on  so 
well  conducted,  a great  many  of  the  Scotch  M’eirs,  as  many  as  27 , were  pros- 
trated, and  in  consequence  the  fish  not  only  ascended  the  river  again  the  55 
miles  that  they  had  done  30  years  ago,  but  to  our  great  astonishment  we  last 
year  captured  many  fish  of  30  and  25  lbs.  weight  45  miles  from  the  sea.  Now 
no  man  had  ever  seen  a 30  or  25  lb.  fish  for  30  years  in  those  waters  before. 

2t.58.  Before  last  year? — Before  last  year. 

2159.  Then  is  that  the  present  condition  of  the  River  Suir? — I have  not 
heard  this  month  of  what  has  occurred.  There  have  been  no  floods  to  bring 
the  fish  up,  and  from  the  quantity  of  Scotch  weirs  which  are  now  erected,  I do 
not  suppose  that  tliere  will  be  anything  like  the  proportion  of  fish  this  year  in 
the  upper  waters  that  there  was  last  year. 

2160.  Would  you  propose  any  alteration  in  the  law  with  respect  to  mill-weirs, 
or  do  you  think  that  they  may  be  left,  as  the  matter  seems  to  have  been  left  in 
the  River  Suir,  to  arrangement  between  the  millowners  and  the  proprietors  ? — 
In  those  rivers  I do  not  think  there  is  any  difficulty  at  all  in  managing  the  case 
of  the  mill-weirs.  There  are  no  great  number ; but  it  would  be  perfectly  easy 
to  construct  steps  on  each  of  these  weirs,  which  would  give  the  salmon  a faci- 
lity of  ascending  these  weirs  when  a little  flood  appeared  in  the  river.  Salmon 
do  not  attempt  to  ascend  the  river,  or  get  over  a weir  in  low  water ; it  is  only 
when  there  is  a flood  in  the  river  that  they  move.  During  the  time  of  low 
water  they  remain  in  deep  holes,  and  the  moment  a little  flood  comes  then  they 
run  up ; but  there  would  be  no  injury  done  to  the  water-power  of  these  mills 
by  putting  steps  in  them,  because  the  water  could  he  so  conducted  as  to  flow 
into  those  steps  without  injuring  the  mill-power.  What  we  conceive  possible 
to  do  is  this,  that  it  should  only  be  the  waste  water  that  flows  over  the  weir,  and 
consequently  is  of  no  use  to  the  mill ; that  that  water  alone  should  be  used  for 
the  purpose  of  making  a passage  for  the  salmon  over  the  weir ; if  you  lowered 
tile  weir  at  all  you  would  do  great  injury  to  the  mills  ; hut  by  conducting  merely 
the  waste  water  into  this  species  of  trough,  which  then  would  supply  the  steps, 
every  purpose  would  be  answered,  and  no  injury  whatever  done  to  the  mill- 
owners.  Many  millowners  admit  that  fact,  who  have  tried  the  invention  of 
steps. 

2161.  And  with  respect  to  the  mill  race,  do  you  think  that  it  would  be 
possible  to  effect  any  improvement  in  the  law  in  that  respect ; for  instance,  by 
adopting  the  clause  which  appeared  in  Lord  Eliot’s  Bill,  which  was  struck  out 
in  Committee  in  the  Act  of  1842,  compelling  millers  to  place,  during  the  close 
season,  a lattice  work  at  the  head  of  the  race,  sufficient  to  prevent  the  fry  from 
coming  down,  and  a wider  lattice  work  at  the  tail  of  the  race,  sufficient  to 
prevent  takeable  fish  from  coming  up  ? — Having  a great  deal  of  experience 
with  mill  property,  and  knowing  very  accurately  its  requirements,  I am  sorry 
to  say  that  I think  you  would  injure  the  mills  very  much  by  putting  a lattice 
before  the  wheel;  I am  very  sorry  to  say  it;  I wish  very  much  to  see  it, 
because,  no  doubt  great  quantities  of  fry  are  taken  there,  but  our  southern 
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“““ling  iJowii.  and  then  be  carried  awav  br  the 
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them  m the  neighbourhood  of  Clonmel,  bare  put  up  steam  so  thl  p ^ 1/ 

be  eiiceedingly  dangerous  to  interfere  in  any  Ty  with  tW  mill  rot  S 
certain  every  one  of  them  wniild 

dis?toction  o“a’nd^^^^^^^^  f >'-«  that  this 

the  minds  of  the  fishermen  totrds  ?hrGo™™m^^^^  T bS  “ 

iTo^uid'4t"£r"Lt\itr  “r 

which  I have  done  - tdintht^^^^^  “tt"  their  statements, 

invariably  stated  that  they  weretis^usted  It ’the'^C^  they  have 
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rresinf'"  *“  Government  are  beaten  eompletely  at 

2165.  In  consequence  of  the  state  of  the  law  ?— No  • in  consem,er.e„  n. 
Aetermmation  of  these  stake  weir  owners  to  defy  the  law.  ““I™™®  “f  the 

—Pawl  • ' consequence  of  the  magistrates  not  enforcinv  itt 

Party  in  consequence  of  the  magistrates  not  enforcing  the  law  ° ' 

supposed  to  have  been  conferred  on  tSf  olSsL^fylbf 
have  passed  since  1842  f_I  have  no  doubt,  as  I said  before,  tifttesc  naxHeJ 
who  re  erected  these  27  illegal  weirs  have  got  a notion  that  there  is  a rliffl  n 
in  putting  in  force  that  clause  in  the  5th  lid  6th  vSoll  *a  tlat  ?hafi  te 
reason  nhy  they  have  run  the  risk  of  being  prosecuted.  Agdn  thev  do  not 
rSh^kt?elt^—  - o»-in  tie  irtl  fehilg: 

mtatanmTe|d&sT^^^ 

ffso  “ additional  penalty  of  so  much  a fish,  forke 

fish  so  taken  .—Unless  this  late  Act  of  last  Session  is  well  carried  out  and  voii 
have  a very  tong  force  of  police  to  effect  the  capture  of  tLse  fish  SeValll 
taken,  you  wi  i not  succeed,  because  these  stake  weir  owners  brilg  down  a 
dr  v^^km  ok^'kortw^’  “ ‘^7  -=  watchin™lem  ak 

ive  tfiem  oft,  therefore  you  could  not  capture  those  fish  which  are  taken  in 
the  weir,  and  so  make  evidence  of  the  fact';  you  would  find  glfatScdty  “ 

dem/?be^w  7^^°-“Sthat  you  had  evidence  of  the  fact,  it  would  operate  to 
i lost  undoubtedly  it  would  have  a perfect  effect  In  the  statp  nf  tV»e.  io  ' * 

0^5  I.  is  literaI.ykthing,^heoause  ^Ta 

‘''llyr  wS”Lelt“^^^  ” i l““veTsal°one° 

the  puruose  of  ans-lmo-  numbers  of  people  resorted  there  for 

KenmaJl  and  onf  otbp’r  If  property  of  Mr.  Herbert,  of  Mueross,  and  Lord 
many  Tekrafter  thf  e.  e I beheve,  has  a little  properly  in  it.  For 

Lake^of  Kiharllv^il  to  “ *2  fiver  which  flows  out  of  the 

scai-celv  anvsalmi777f  believe  some  six  or  seven  were  put  up), 

lared  tl7nrlri  *7  When  the  Act  of  1842  was 

parties’  havinn  S„ot°7  instructed  how  to  proceed  against  the 

Stotol  Tb!  * ''™  “ ^ i “d  six  of  those  weirs  I think  were 

iSTs  nowremfl  S ^ eiii™ing ; but  in  spite  of  that  one  weir,  the 

since  the  d 7*  ®"ppbed  with  salmon,  as  it  was  in  former  days,  ever 

smee^the  destruction  of  those  other  weirs.  ^ 

An  li'hat  period  was  that  destruction  r — The  failure  of 

that  fim'°  of  Killarney  began  about  the  year  1828  or  1830,  and  from 

that  fime  up  it  was  a very  bad  fishery,  until  at  last,  in  fact,  there  ^00  use 


Earl  of  GlengalL 
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Eari  oi-  GUngalL  in  attempting  to  employ  the  nets  upon  Lord  Kenmare’s  and  Mr.  Herbert’s 
ia  Mar  h 8 PJ'operty,  but  now  the  fishing  is  very  good  there. 

^ 1843~^"  those  six  weirs  prostrated;  since  1842? — Since 

2174.  Chairman.']  Are  you  acquainted  with  the  Lough  Foyle  fisheries?— 

Not  accurately ; I have  heard  a great  deal  of  them  from  the  proprietor  a o-reat 
ded  indeed  upon  the  subject,  and  at  the  many  meetings  which  I have  attended 
m Dublin;  but  I am  not  sufficiently  acquainted  with  them  to  sneak  unon  the 
subject.  ^ ^ 

21 75.  Mr.  Bellew.]  I think  your  Lordship  stated,  in  a former  part  of  vour 
evidence,  that  penalties  of  500 1.  had  been  obtained  by  the  Crown  against  the 
proprietors  of  some  of  these  weirs,  which  were  not  enforced,  on  the' condition 
that  the  weirs  were  not  to  be  re-erected? — Yes. 

2176.  Then  as  the  weirs  have  been  re-erected,  has  that  penalty  been  since 

enforced?— No  It  has  not  as  yet;  but  I suppose  the  Commissioner  of 
fisheries,  Mr.  Ffennell,  will  endeavour  to  take  means  to  have  those  fines  put 
in  force  ; but  the  parties  who  have  broken  the  law  will  endeavour  to  evade  it 
m this  manner  : they  will  aver  that  they  are  not  the  proprietors  ; that  some- 
body else  has  put  up  that  weir;  they  have  allowed  that  somebody  else  to  put 
It  up.  1 hey  will  deny  ow  nership,  so  as  to  throw  the  onus  of  the  500  L iieiialtv 
upon  a pauper;  they  will,  what  we  caU  in  Ireland,  set  up  a pauper,  and  put 
him  forward  as  the  weir  owner.  That  man  will  go  to  gaol  and  the  real 
criminal  will  escape.  ° 

2 177.  -Chairman.]  And  so  for  every  weir  that  is  set  up  it  will  be  necessary  to 
have  a tresh  prosecution,  a fresh  prostration,  and  the  same  farce  will  be  enaked 
perhaps  on  every  occasion  r— The  same  farce  will  be  regularly  enacted. 

2178.  Mi.BeUe2v.]  But  a fresh  prosecution  taking  place,  and  the  fine  of 
300  1.  being  enforced  over  and  over  again,  do  not  you  think  it  would  lie  in  a 
very  short  space  of  time  successful  ?— Yes,  I think  it  would ; but  I think  you 
wou  d have  very  great  difficulty  in  discovering  the  owner,  because  a man 
would  give  a lease  of  it  to  a pauper. 

2179-  Chairman.]  Would  it  not  be  possible  for  them  to  do  this,  to  prostrate 
the  weir  m such  a way  as  to  comply  with  the  memorandum  entered  on  the 
back  of  the^  record,  m which  case  the  fine  is  not  estreated  into  the  Exchequer, 
and  the  defendant  is  absolved,  and  then  somebody  else  might  be  put  forward 
to  repair  the  weir  and  put  it  up  again  ? — That  is  possible.  I would  make  the 
proprietor  or  the  occupier  of  the  land  on  which  the  stake  weir  stands  liable. 
Then  you  would  come  at  the  owner  at  once. 

2180.  Do  you  think  that  at  present  the  mode  of  prostrating  illegal  obstruc- 

tions K too  much  a matter  of  judicial  cognizance,  and  too  little  a matter  of 
police  '-—1  do.  I think  that  the  Commissioners  of  Fisheries,  coupled  with  the 
Board  of  Works,  might  very  properly  be  permitted  to  hare  the  guidance  of 
such  measures.  ° 

2181.  The  immense  expense  and  the  fruitlessness  of  the  prosecutions  which 
have  already  taken  place,  are  matters  which,  in  your  judgment,  may  well  excuse 
the  Government  from  adopting  such  systematic  measures  for  the  removal  of 
these  obstructions  as  would  be  adequate  to  that  desired  object? — I do  think 
so ; you  allow  a county  surveyor  to  knock  a wall  down  upon  a public  hizh. 
road,  nffiich  is  an  illegal  obstruction,  and  I do  not  see  why  you  should  not 
dlow  the  Commissioners  of  Fisheries  and  the  Board  of  Public  Works  to  knock 
down  an  illegal  obstruction  in  a tideway. 

2182.  And  the  rather,  because,  as  I understand,  whilst  the  removal  of  these 
obstructions  would  be  for  the  benefit  of  those  too  poor  to  litigate  in  their  own 
persons  the  question  of  title,  the  weir  owner,  who  must  be  supposed  to  be 
more  or  less  a substantial  person,  would  be  enabled  to  bring  his  action  against 
the  Government  officers,  if  they  had  prostrated  what  was  not  an  illegal 
obstruction,  hut  one  which  he  had  a right  to  set  up  or  maintain  ?— I see  no 
objection  to  it;  the  fact  of  the  matter  is  that  the  public  rights  in  all  these 
nvers  are  most  seriously  interfered  wdth  ; there  are  immense  bodies  of  people 
who  could  make  a very  profitable  livelihood  indeed  of  these  fisheries  if  it  were 
not  for  these  illegal  weu-s.  In  none  of  these  rivers  which  I have  mentioned 
indeed  m the  south  of  Ireland,  there  is  no  such  thing  in  the  estuaries  as 
private  rights ; all  the  nvers  in  the  south  of  Ireland  are  what  we  call  public 
rivers,  open  to  the  public,  in  every  sense  of  the  word ; the  only  single  river 
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on  which  I believe  a positive  right  and  patent  exists  is  the  River  RUeV  . 

sstiTh^essr"  anrnrd;rrr”hrti 

2183.  The  grant  to  the  Duke  of  Devonshire  is,  you  are  aware  not  n, 

T/bf  *t“t*®-t?®"  '—No  ! thal  was  about  the  time  tS 

all  the  patents  with  regard  to  the  fisheries  were  granted 

such  aVlnU^-^r'  “t 

2785.  With  reference  to  weirs  of  that  character,  weirs  erected  above  the 
?nfw  ooy  such  on  the  three  rivers,  Suir  Barron 

nf  “o‘  erected  or  not  maintained  in  conformity  with  the  Act 

of  Parliament,  which  prevent  fish  from  ascending  or  deseeuding^at  convenient 
T^^fh-it  r”  there  is  only  one  fishery  wen  above  the  tide-way 

Amavf tatit  does  not  do  much 
damage,  and  thraefore  we  have  not  taken  steps  lately  to  prostrate  it  - bull 
ei’’ the  Preservation  Society  have  the  new ’police 
gSy  worked.  “ " 

Clo™el?-Yra!‘"^™**^^'^  “P 

2187.  How-many  miles  is  that  above  the  tide-way  of  the  Suir  ’—Clonmel  is 
CIonmTirirtr ^ tie  cotmeii  fish  between  Carrick  and 

tlon  the  public™  ayea““ght‘ofM^^^  '^‘'®ever  thereisanaviga- 

or  three  years  it  has  given  them  very-  great  profits;  they  ha"  Sad^vl^ 
wlori™"  operation  of  the  5th  and  6th 

2,89.  Snoe  the  abatement  of  the  weirs  i— Since  the  abatement  of  the  weirs 
21  go.  Chairman:]  But  in  the  present  state  of  the  river  and  estuary  as  T 

is  reduSd’  “ f Tb  ™ ‘ ‘’0  oonsidemblyf 
11  not  altogether  reduced,  unless  the  weirs  are  destroyed?— I am  of  oninion 
that  It  will  not  be  worth  their  while  to  fish  this  year,  ’ 01  opinion 

sifmmil  ’’Joro  is  a ™r,  you  say.  above  Clonmel ; where  is  that 

situated.-— There  is  no  fishery  weir  above  Clonmel 

2 1 92.  No  obstruction  to  the  fish  ?— No  obstruction. 

2193.  Chairman.]  Do  you  find  that  the  obstructions  created  by  the  weirs 
lUe^ally  erected  across  the  fresh-water  portions  of  these  rivers.  iniuL  the  navi 
ga  ion  as  well  as  the  fishery  .?_GeneraUy  speaking,  I should  sihat  such  nr^’ 

do  nilievei“ieini  “ ' 

2194.  1“ these  three  rivers?— lu  these  three  rivers. 

1'  V P ® necessary  precaution  to  be  taken  in  all  the  rivers  of  Ti-p 
land  where  such  obstructions  exist  ’-Most  undoubtedly  ‘ 

219b.  Even  supposing  them  legally  to  exist?— Yes.  I should  wish  to 

st\ortp“ 

mills  increased  allowing  the  fish  to  ascend;  but  when  these 

mSeX^r?n  tney  found  it  necessary,  in  order  to  obtain 

mill  weirs  L thor^a  ^ consequently  in  very  few,  if  any,  of  these 

Silwof  • ought  to  be.  In  the  River 

co^nlPtP  k:,!"!  of  Cork  and  Waterford;  the  mill  weirs  act  as  a 

thpT^witVi  1-  s?  ascent  of  the  salmon ; they  could  there  have  steps  put  in 
them  without  doing  the  mills  the  slightest  injury  whatever.  ^ 

aretW  are  flood-gates, 

are  there  not  ?— In^most  all  weirs  there  is  a flood-gate,  which  flood-gate  ought 
to  be  opened  from  Saturday  night  to  Monday  mornhig.  ^ ® 

nronHptn^?  that  provision  is  generaUy  carried  out  by  the 

propuetors  . It  is  earned  out  where  they  are  well  watched;  but  where  they 
®-40-  u 2 are 


Earl  of  GlcngaS. 
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Earl  of  GfengaS.  are  not  watched  they  do  not  carry  it  out,  for  this  reason,  that  they  wish  to 

have  what  they  call  a great  head  of  water  collected  against  Monday  morning. 

i<2  March  1849.  2199.  You  have  stated  that  in  consequence  of  the  difficulty  of  getting  con- 

victions in  the  case  of  the  illegal  weirs,  you  have  ceased  to  apply  to  the  magis- 
trates, and  have  had  recourse  to  superior  tribunals  ; do  you  find  that  the  same 
difficulty  exists  in  the  case  of  poaching,  or  the  obstruction  of  millowners  to  the 
passage  of  fish  ? — No  ; there  is  no  difficulty  at  all  in  getting  convictions  against 
poachers,  or  against  millowners  ; but  there  is  a very  great  difficulty  in  getting 
magistrates  who  are  connected  with  stake  weir  owners,  to  fine  a stake  weir 
owner  who  has  broken  the  law  ; that  is  what  the  common  people  complain  of, 
and  what  the  Preservation  Society  complain  of. 

2200.  C7iai7‘vian.']  You  state  that  the  magistrates  who  are  connected  with 
weir  owners,  or  who  are  weir  owners  themselves,  have  no  difficulty  in  con- 
victing poachers,  but  find  a difficulty  in  fining  weir  owners ; take  the  case  of 
the  magistrates  inhabiting  the  banks  of  the  fresh  water  portions  of  the  river, 
which  are  deprived  of  fish  in  consequence  of  the  stake  nets  and  the  Scotch 
weirs  below ; supposing  a poor  man  is  brought  before  a magistrate  iu  that 
portion  of  the  river,  charged  with  having  in  the  close  season  taken  fish  in.  the 
condition  which  you  described  a little  while  ago  for  the  purpose  of  food  yet  unfit 
for  food,  would  there  be  in  that  case  a disposition  on  the  part  of  the  magistrate 
to  convict,  or  if  to  convict,  to  punish  him  excessively  for  the  offence? — I think 
they  certainly  would  fine  him  lOj'. 

2201.  Even  at  present  r — Ido. 

2202.  Even  when  they  have  no  interest  themselves  in  the  fisheries  ? — Yes, 
I think  they  would ; they  would  fine  him  5s.  or  10^.  for  the  first  offence. 

2203.  But  you  think  there  would  be  reluctance  to  prosecute  in  such  a case ; 
I am  supposing  the  case  of  a part  of  the  river  not  visited  by  fish  except  in  the 
close  season ; a part  of  the  river  so  closed  by  means  of  these  obstructions 
in  the  lower  portions  of  the  river  that  fish,  in  a condition  fit  for  food,  never  or 
rarely  ever  ascend? — I do  not  think  that  the  magistrates  would  trouble  them- 
selves about  it. 

2204.  Therefore  the  prevalence  of  these  obstructions  in  the  tidal  portions  of 
the  river  has  a direct  tendency  to  facilitate  or  encourage  poaching  in  the  upper 
portions  ? — Of  course  it  has,  for  the  common  people  say  that  when  the  wealthy 
stake  weir  owners  break  the  law  in  the  lower  parts  of  the  river  they  do  not  see 
why  they  should  not  equally  break  it  in  the  upper  parts. 

2205.  Mr.  Bellew.]  How  long  is  it  since  the  last  of  those  weirs  in  the  Suir 
was  prostrated  by  the  Government  ? — I should  say  two  years  ago. 

2206.  And  this  last  year  they  have  been  re-erecting  them? — ^They  have. 

2207.  And  I understood  your  Lordship  to  say,  that  the  Commissioner,  Mr. 
Ffenneli,  was  taking  measures  at  this  moment,  or  making  an  inspection  which 
might  have  the  effect  of  causing  further  measures  to  be  taken  ? — I presume 
that  Mr.  Ffenneli  will  immediately  lay  informations  against  all  those  parties 
who  have  re-erected  these  weirs,  before  the  Crown  lawyers,  and  take  their 
opinions  as  to  prosecuting  them  at  the  summer  assizes;  but  in  the  meanwhile 
these  parties  so  breaking  the  law  will  have  obtained  the  valuable  spring  fishery, 
which  will  pay  them  very  well  for  all  the  expenses  of  re-erecting  the  weirs, 
and  probably  go  very  far  to  paying  all  the  expenses  of  the  defence  of  the  pro- 
secution. 

2208.  Mr.  Bourke.']  What  does  your  Lordship  think  would  be  the  most 
effectual  means  of  preventing  a weir  once  declared  to  be  illegal  from  being 
re-erected  ? — By  giving  the  Commissioners  of  fisheries  the  power  of  immediate 
prostration,  by  identifying  that  that  is  the  weir  which  was  convicted. 

2209.  You  would  give  them  the  power,  I presume,  to  call  in  the  police  or 

. the  civil  force  to  their  assistance,  in  case  of  any  attempt  at  resistance  being 

offered  r — Certainly,  which  has  already  been  done.  In  the  case  of  the  prostra- 
tion of  those  weirs  which  were  convicted,  the  police  were  called  upon  by  Mr. 
Ffenneli,  and  they  cut  them  down. 

2210.  Chairman.']  Of  course  it  would  be  the  duty  of  the  Commissioners  in 
those  cases,  would  it  not,  if  the  police  were  insufficient,  to  call  in  all  Her  Majesty’s 
liege  subjects  to  assist  in  enforcing  the  law? — Certainly,  the^o^se  comitatus. 

2211.  Mr.  jBourAre.]  Would  or  not  that  have  to  be  done  by  an  additional 
Act  of  Parliament  ? — A very  trifling  Declaratory  Act  would  settle  it  in  five 
lines. 

2212.  Chairman.] 
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I understand  that  the  distinction  which  you  take  is  this, 
that  the  intention  of  the  Legislature  ceitanly  was  to  remove  these  obstructions 
but  that  owing  to  some  mformahty  or  want  of  care,  that  intention  has  not  been 
carried  out  ?— That  is  just  it. 

2213.  Mr.  Bomke:\  Then  your  Lordship  thinks  that  there  would  be  a decla- 
ratory clause  necessary  for  the  purpose  of  effecting  this  object  ?— I should  sav 
so,  from  the  doubtful  and  hesitating  opinions  given  by  the  Crown  lawyers 
because  the  Crown  lawyers  did  not  wish  to  order  the  Commissioners  or  to 
justify  the  Commissioners  in  abating  these  nuisances;  whether  the  Crown 
lawyers  have  altered  their  opinion  since  that  opinion  was  given,  I know  not. 

2214.  CMrmm.l  But  it  is  the  fact,  is  it  not,  that  the  Commissioners  them- 
selves, whose  zeal  in  the  public  service  nobody  disputes,  feel  a difficulty  in 
acting  upon  what  they  conceive  to  be  the  intention  of  the  Legislature  as 
declared  in  these  modem  Acts  of  Parliament  ?— The  Commissioners  would  feel 
great  pleasure  to-morrow  in  prostrating  these  convicted  weirs,  but  they  are 
restrained  from  doing  it  as  the  Crown  lawyers  do  not  quite  authorize  them. 

2215  Mr.  Bourke.]  With  regard  to  weirs  not  yet  determined  to  be  iUegal 
or  not,  does  your  Lordship  think  that  there  should  be  any  alteration  in  the 
law  to  enable  persons  to_  discover  by  a more  quick  mode  than  at  present 
whether  weirs  are  illegal  r— The  law  as  it  stands  at  present,  according  to  the 
5th  and  Cth  of  Victoria,  is  in  opposition  to  Magna  Charta,  and  the  common 
law  right  and  so  it  was  declared  in  point  of  fact  by  the  judges,  because  the 
judges  laid  it  down,  that  notwithstanding  that  the  5th  and  6th  Victoria  eave 
permission  to  parties  to  erect  Scotch  weirs  where  the  river  was  more  than 
three  quarters  of  a mile  wide,  yet  that  neither  that  law  nor  any  other  law  can 
or  does  interfere  with  the  common  law  right ; the  common  law  right  beine: 
this,  tnat  no  man  can  put  up  an  obstruction  either  to  navigation  or  to  the 
passage  of  nsh  in  the  King’s  highway,  or  in  the  tideway.  With  regard  to  the 
other  portion  of  that  clause  which  says  that  a person  who  has  maintained  a 
Scotch  20  years  where  the  river  is  not  three  quarters  of 'a  mile  wide 

“Sain  the  judges  have  declared  that 
that  IS  illegal,  inasmuch  as  it  is  a fixed  engine,  and  an  obstruction  both  to 
navigation  and  to  the  passage  of  fish,  and  that  although  the  Act  of  Parliament 

kVo“theTand.^“  against' the  com- 

2216.  C/iamnaa.]  Therefore  the  case  stands  thus;  The  Act  of  Parliament 
m BO  far  as  It  givp  greater  facilities  for  the  destruction  of  these  weirs  than 
were  enjoyed  by  the  people  at  common  law,  does  not  apply  to  weirs  of  this 
character  which  are  illegal  by  the  cominon  law,  and  in  Jespect  of  Xch  tte 
Srtffinly  statutory  one,  must  be  resorted  to 

221 7 Therefore  any  amendment  of  the  law  which  would  simplify  the  process 

verfgrtt  betfi™  “ “^*“5  lawiVwoMrbel 

to  ?n'veit^  ‘Be  better  ; for  instance,  if  you  were 

A-  Board,  say  the  Commissioners  of  Fisheries,  they  being  made  a 

S aTudfeiT  ’ 4 the  Board  of  Works,  with  power!  at  lee 

should  be  1 ““‘“te,  not  saying  now  what  those  powers 

wouM  them,  that 

.Timt  ? Ptactic^le,  be,  in  your  Lordship’s  opinion,  a very  beneficial  amend- 
™ T “ft™  that  it  would  put  the  salmon  fisheries  of  Ireland 

foundations,  and  you  would  find  that  the  public 
f eP  .1,  * supplied  with  salmon  much  better  than  they  are  now,  and  you  would 
imcl  that  thousands  of  fishermen  would  obtain  an  admirable  livelihood. 

2219.  Mv. ^Bourke.']  Then  you  think  that  it  would  be  possible  to  give  a 
om , crastituted  in  that  manner,  having  due  regard  to  all  the  rights  of  pro- 
perp',  siitncient  power  to  remove  anything  that  they  might  consider  an  illegal 
obstruction?— I should  be  the  last  person  in  the  world  to  give  any  Board 
powers  which  would  interfere  with  the  right.s  of  property;  but  where  it  is  so 
pear  that  these  are  nuisances  at  common  law,  I have  not  the  least  hesitation  in 
saying  that  the  Board  ought  to  enjoy  these  powers  for  the  good  of  the 
community.  & luo 

u 3 2220.  Captain 


Earl  of  Giengail. 
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2220.  Captain  Jones.']  I understood  your  Lordship  to  say,  that  the  magis- 
trates seemed  so  averse  to  convicting  persons  charged  before  them  with  illegal 
fishing,  that  the  Preservation  Society  resorted  to  the  assizes.  Does  your  Lord- 
ship  imagine  that  in  those  cases  where  there  seemed  to  he  some  aversion  on  the 
part  of  the  magistrates  to  convict,  any  question  of  title  arose  f — The  sup- 
position entertained  by  the  people  at  large  in  those  cases  that  were  tried  at 
petty  sessions,  in  the  neighbourhood  of  Waterford,  certainly  was,  that  the 
parties  on  the  bench  being  friends  and  relatives  of  the  stake  weir  owners,  they 
were  not  inclined  to  fine  those  parties.  The  difficulties  which  have  been  found 
in  convicting  stake  weir  owners,  are  supposed  chiefly  to  arise  from  a partial 
feeling  of  the  magistrates  towards  their  relatives  and  friends,  and  that  is  the 
feeling  of  the  lower  orders. 

2221.  The  difficulty  does  not  proceed  from  the  question  of  title  having-  been 
raised  before  these  magistrates  at  all  ? — I never  understood  that  that  was  the. 
case.  At  the  same  time,  of  course,  where  these  prosecutions  have  been  brought, 
every  little  quibble  that  could  be  invented,  was  brought  forwai-d,  to  exculpate 
the  parties,  and  if  a case  of  title,  in  summoning  the  wrong  man,  or  anjahing  of 
that  kind,  could  be  brought  forward,  of  course  it  was,  but  the  feeling  of  the 
people  certainly  was,  that  there  was  partiality  on  the  bench. 

2222.  Captain  ArchdalL]  Do  you  think  that  the  present  constabulary  might 
be  employed,  with  advantage,  in  preserving  the  fisheries,  and  how  far  would 
you  employ  them  ? — In  some  parts  of  the  country  the  constabulary  do  that 
duty  remarkably  well  under  the  particulai-  clause’  in  the  Act  which  enables 
them  to  do  so  ; I have  known  the  constabulary  do  a great  deal  of  good  indeed. 

2223.  Mr.  Scully.]  Which  Act  is  that  ?— It  is  an  Act  of  two  or  three  years 
ago. 

2224.  Chamnan.]  There  have  been  amendments  every  year  since  the  .5th 
and  6th  Victoria  passed  ? — Yes  ; we  have  had  small  amendments. 

2225.  Captain  ArcMall^  Do  you  think  the  constabulary  sufficient  for  that 
purpose  ? — ;No,  not  in  what  we  call  the  tributaries,  certainly,  which  go  far  away 
into  the  mountains  and  bogs  ; I have  no  doubt  that  the  fishery  police  which 
we  propose  to  establish  under  the  Act  of  last  session  will  be  most  beneficial ; it 
will  answer  every  purpose  if  we  are  able  to  carry  it  out. 

2226.  Chaimian.]  The  amount  of  annual  revenue  which  the  country  will 
derive  from  the  improvement  of  the  fisheries,  simply  by  the  removal  of  obstruc- 
tions and  the  suppression  of  poaching,  will  be  enormous"? — I should  think  it 
would  be  very  considerable  indeed,  for  this  reason,  that  the  moment  the  upper 
proprietors  find  that  the  fish  ascend  the  river  in  the  open  season,  and  that 
they  have  a downright  interest  in  protecting  the  breeding  fish,  they  will  pro- 
tect them,  just  as  they  would  their  sheep  or  bullocks,  but  at  present  they  have 
no  interest  in  protecting  the  breeding  fish  at  all ; all  the  fish  are  taken  by  the 
Scotch  weir  owners. 

2227.  Mr.  Do  you  think  that  a sufficient  fund  will  arise  from  the 

taxes  which  were  imposed  by  the  Act  of  the  5th  & 6th  Victoria,  to  employ  an 
adequate  police  to  deter  poachers  in  the  inland  portions  of  these  rivers?—!  do ; 
and  my  reason  for  speaMng  so  decidedly  is  this,  that  at  various  meetings  of 
these  cotmen  on  the  Rivers  Suit,  Nore,  and  Barrow,  where  there  are  above  800 
of  them,  they  told  us  that  they  would  willingly  pay  a pound  a piece  tax. 

222S.  Chainnan.]  That  is  under  the  Act  of  last  Session? — Yes.  Now  that 
is  a great  deal  more  money  than  is  wanted  ; hut  it  is  very  easily  accounted  for, 
because  one  single  salmon  taken  at  this  time  of  the  year,  in  the  month  of 
February  or  March,  in  the  estuary,  would  pay  for  the  licence. 

2229.  Captain  Has  the  amount  of  this  money  upon  the  poor  fisher- 

men been  ascertained  ? — It  is  only  just  beginning  ; but  I understand  that  in 
the  county  of  Cork,  in  the  River  Lee,  they  have  already  collected  260?. 
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THOMAS  CHISHOLM  ANSTEY,  Es«.,  in  the  Chair. 


Mr.  George  Charles  Mahon,  called  in  ; and  Examined. 

«-«‘R--U-street;_I  do. 

2232-  You  are  a solicitor?— I am. 

dist^ctf  to  lXd‘^^JlT£r®  ” fishery 

LoSVec5!^3\3h?en™  “““'=‘<='1  "th  the  draught-net  fishermen  of 
a scfooi|;;an^^Zt“erd1nhi‘^S”  ^ 

a y2tonlri“4t  ATnt  aTSe  TS* 

™ ,™>  R “■?  '““"ly  ™thin  the  last  two  ySrs 

I r;;id  in  t”:  filTaltilhto^AooT*'''  ^ 

0^2237.  You  were  bom  probably  in  the  neighbourhood  ?-Within  12  miles 

sioSy.  you  been  resident  in  London  ?-I  only  visit  it  oeoa- 

DuS.-  J-No,  only  visiting;  my  house  is  in 

a y"ear°'  ^-No,  not  at  present ; not  for 

3241.  Was  this  document  prepared  by  you  5— It  was 
oof,'  n ™®‘t“otions  for  preparing  it  ?— I had 

2243.  Prom  whom?— My  brother 

2244.  What  is  his  name’— Ross  Mahon. 

I 'Su^^ead  thetas™  i?Xbte^  “^ttuotions  ?-It  was ; 

-S  fecte  am°ratElt^^  “>e  document’ 

iecr  ?he  nuZrrIf  “f  ’ “h-acts  from  the  law  on  the  sub- 

cSe  whhSlft.  .™’  r'^fere  are  the  statements  of  these  men,  who 
ledge  of  brother ; and  such  facts  as  come  within  the  know- 

muge  01  an  angler  I am  conversant  with. 

case^t^^  ltm  acquainted  with  the  statements  of  fact  contained  to  this 

case  !— I am  acquainted  with  them. 

aU  tou®'  •-!  >'»''«  ”0‘  doubt  that  they  are 

document  which  you  forwarded  to  me  (handing  a Paper  to 
rac  3— It  ,s  the  document  that  I forwarded  to  you.  ^ 

50.  Will  you  have  the  goodness  to  read  it,  as  part  of  your  evidence  ?— 

A • rj  4 ..  The 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Mr.  G.  C.  Mahon. 
15  March  1849. 


Mr.  G.  C.  Ji£ahoii. 


15  March  1849. 


152  MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 

“The  case  of  the  draught-net  fishermen  of  Lough  Ree,  near  Athione,  (being 
in  Division  F.  of  No.  8,  or  Limerick  fishery  district,)  in  Ireland.” — “ Com- 
plainants are  principally  dependent  on  their  calling  as  draught-net  fishermen 
for  their  subsistence,  and  submit  to  the  Members  of  the  Legislature  the  follow- 
ing facts : That  by  the  laws  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  or  some  of  them,  as  complainants  are  informed,  power  has  lately  for 
the  first  time  been  given  to  certain  Commissioners  to  fix,  under  heavy  penalties, 
a certain  mesh  limit  for  the  draught  nets  to  be  used  upon  Lough  Ree  aforesaid, 
and  such  mesh  limit  has  been  fixed  at  seven  inches  in  the  round ; but  such 
mesh  limit  of  seven  inches  is  unnecessarily  large  for  the  district  aforesaid,  and 
permits  the  escape  of  great  numbers  of  small  but  good,  and  as  complainants 
believe,  full-grown  perch,  which  are  the  staple  produce  of  Lough  Ree,  and 
which  though  in  quality  not  the  most  valuable,  ai*e  yet  from  their  quantity 
most  important  fish  to  complainants  ; and  a mesh  limit  of  five  inches  in  the 
round  is  sufficiently  large  for  all  legitimate  purposes  of  protection  within  their 
district,  and  will  not  tend  to  the  destruction  of  the  fry  of  any  fish  whatever ; 
but  the  said  Commissioners,  though  having  the  power  to  alter  it,  wantonly 
retain  the  mesh  limit  of  seven  inches.”  I am  not  answerable  to  their  wantonly 
doing  it,  but  I do  not  know  why  they  do  retain  it,  if  it  is  not  wantonly.  “ That 
by  the  laws  aforesaid,  or  some  of  them,  as  complainants  are  informed,  power 
has  been  lately  for  the  first  time  given  to  certain  Commissioners  to  compel, 
under  heavy  penalties,  the  payment  of  a new  tax,  called  ‘ Licence  Duty,’  upon 
the  instruments  of  complainants’  industry,  and  a discretionary  power  in  fixing 
the  tariff  or  relative  rates  of  such  licence  duty  has  been  vested  in  said  Commis- 
sioners, which  power  the  said  Commissioners  have  abused,  or  neglected  to 
exercise  properly,  as  hereinafter  mentioned.  That  complainants’  calling  does 
not  at  all  interfere  with  the  salmon  fishery  elsewhere,  as  salmon  are  seldom  or 
never  taken  by  your  petitioners,  and  in  fact  do  not  lie  in  the  still  water  or 
upon  the  smooth  shores,  where  alone  the  nets  of  your  petitioners  can  be  drawn. 
That  a notification  has  been  lately  published,  purporting  to  be  signed  by  the 
order  of  the  said  Commissioners,  dated  the  31st  of  December  1848,  and  further 
purporting  to  be  in  pursuance  of  the  said  powers,  and  to  fix  and  determine 
the  scale  of  licence  duty  and  rates  to  be  paid  for  the  year  1849  at  certain 
rates ; but  in  doing  so  the  said  Commissioners  have  not  had  due  regard, 
firstly,  to  the  relative  means  of  the  several  classes  of  men  who  use  the 
engines  respectively  therein  set  forth ; secondly,  to  the  relative  profits  re- 
sulting from  the  use  of  such  engines  respectively ; nor,  thirdly,  to  the  relative 
injury  which  the  use  of  such  engines  respectively  produces  to  the  salmon 
trout  and  other  inland  fisheries  of  your  petitioners’  district.  1.  That  the  said 
Commissioners  have  thereby  intended  to  impose  a licence  duty  of  30  per 
annum  upon  the  use  of  complainants’  draught  nets,  but  that  such  a high  rate 
of  licence  duty  is  wholly  disproportioned  to  the  very  slender  profits  of  com- 
plainants’ calling  as  draught-net  fishermen  in  fresh  water  ; that  it  is  oppression 
in  the  highest  degree,  and  answei-s  no  purpose  but  that  of  prohibiting  the 
industry  of  the  poor  complainants,  who  are  willing  to  pay  a licence  duty  of  5 s. 
for  every  draught  net,  but  if  more  is  required,  they  will  probably  be  compelled 
by  the  said  Commissioners’  exactions  to  abandon  that  branch  of  industry. 
2.  That  trout  and  salmon  are  in  quality  the  most  valuable  description  of  fish, 
and  that  in  permitting  the  use  of  cross  lines  at  all,  there  is  no  possibility  of 
providing  against  the  capture  of  partially-grown  fish  of  the  most  valuable 
description,  and  that  in  larger  quantities  th^an  ever  falls  to  the  lot  of  com- 
plainants, and  yet  the  said  Commissioners  have  only  charged  a rate  of  licence 
duty  of  20  s.  on  such  engines.  3.  That  it  is  the  custom  for  the  anglers  on 
Lough  Ree  wholly  to  evade  the  payment  of  the  licence  duty  payable  in  respect 
of  cross  lines  by  the  use  of  different  articles  (called  pookahs,  otters,  laths,  &c.), 
all  which  artifices  are  in  the  nature  of  a cross  line,  yet  the  said  Commissioners 
have  imposed  no  licence  duty  whatever  on  such  engines.  4.  That  it  is  not 
just  to  exempt  sportsmen  who  use  single  rods  for  taking  trout  from  all  licence 
duty,  inasmuch  as  they  absorb  the  greater  portion  of  the  benefit  of  the  water 
bailiffs  appointed  by  the  said  Commissioners,  yet  the  said  Commissioners  have 
imposed  no  licence  duty  whatever  on  such  engines.  5.  That  it  is  the  custom 
in  complainants’  district  to  set  for  perch  (in  still  water,  and  not  in  weirs), 
a description  of  nets  which  are  called  drum  nets,  or  bow  nete,  and  to  set  these 

only 
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only  at  that  season  of  the  year  at  which  the  perch  spawn  ; that  the  perch  enter 
these  nets  in  great  numbers  for  the  purpose  of  depositing  their  snawn 
thus,  by  the  use  of  the  said  drum  nets,  or  bow  nets,  not  onlf  is  the  parent  fish 
captured  during  the  breeding  season,  but  immense  quantities  ot!spawn  are 
destroyed,  yet  the  smd  Commissioners  have  imposed  no  licence  duty  whatever 
on  such  engines.  The  spawn  are  destroyed ; I have  seen  it  myself  ^ « e Th« 
complainants  are  greatly  aggrieved  by  this  novel  and  arbitraiT  interference 
mth  their  nghts  and  privileges,  and  especiaUy  at  the  present  and  coming  sea! 
sons  of  the  year,  but  the  said  Commissioners  are  not  accessible  to  complaif  ants 
who  are  too  poor  to  urge  their  complaints  efficiently  upon  the  said  CommS 
sioners  attention  in  Dublin  or  anywhere  else,  and  are  destitute  of  all  influence 
save  that  which  the  hardship  of  their  case  may  command.  Complainants  are 
therefore  ^xious  that  it  be  an  instruction  from  either  House  of  Parliament  to 
the  said  Commissioners  to  hold  a diligent  inquiry  immediately  at  Athlone 
aforesmd  into  the  complainants'  case,  “and  to%mt  speciaUyfafd  "Sout 

Loimii  r''  a mesh  Umit,  in  the  case  of  draught  nets,  upon 

Lough  Ree,  should  not  be  reduced  to  one  of  five  inches  in  the  round,  instead 
of  seven  inches  as  at  present.  2d.  Why  the  use  of  draught  nets,  in  the  case 

a riduid  raf°Tv  ‘'Wed  by  the  said  Commissioners  with 

a leduced  rate  of  hcence  duty  of  5 s.,  instead  of  30  s.  as  at  present,  3d  Why 

th!  ^ PtobiMted  altogether,  or  else  charged  with 

Shmdf  not  rt  • r""'  of  Poobahs,  otters,  llths,  &c 

should  not  likewise  be  prohibited  altogether,  or  else  charged  with  the  highest 
rate  oHicence  duty.  6th.  Why  the  use  of  single  trout  rods  should  not  be 
charged  with  a rate  of  hcence  duty  not  less  than  5 s.  at  the  least.  6th  Why 
the  use  of  drum  nets  or  bow  nets,  should  not  be  prohibited  altogether  or  else 
charged  with  the  highest  rate  of  hcence  duty."  o uer,  01  else 

Groyim.]  Are  you  conversant  with  those  several  snecies  of 
engmes  irtich  you  describe  r — Ves,  I have  fished  with  them  myself  often 

2253.  Can  you  explain  them?— I can. 

223<(.  What  is  a pookahi— I never  fished  with  a pookah,  but  I know  what 
a square  frame,  with  a sail  to  it ; pookah  means  the  deiil 
Parb?'  y™  know  the  reason  why  the  mesh  was  by  Act  of 

nose  aware  with  what  object  that  enactment  was  made  ?-I  sup- 

pose  It  was  to  prevent  the  catching  of  smaU  fish  that  were  not  fully  grown 

state  unfiffor^tbl™?  ® ^ considerable  destruction  of  salmon  in  a 

state  unfit  for  the  angler  or  the  net  man,  in  consequence  of  small-meshed  nets 
being  used  in  the  capture  f-I  am  certain  it  is  not  the  case  on  LouTRfe 
2258  Can  you  give  any  reason  for  that  belief  ?— Because  I neve?heard'of  a 
Sngki&''"‘“-  and  never  heard  of  a mnall  salmo: 

2259.  Are  there  veiy  few  salmon  in  Lough  Ree  f— Very  few  : but  there  are 
plenty  in  the  Inny,  which  runs  into  Lough  Ree 

satatn^s^nyirirSr^-"^^’™**’^^^^^^  side,  which  has  as  good 
Ve?y  few.^‘  ' ] ‘here  are  very  few  taken  in  Lough  Ree  ?- 

question  was,  are  there  very  few  salmon  in  Lough 

a^rttentlrgr^e?”  --“f 

le  euf '''  They  must  pass  through  the  Lough  on  their  way 

to  the  sea  ? — Of  course.  o o / 

2265.  CAaiman.]  Then  they  must  pass  the  Lough  surely,  both  goinff  and 
comng ; there  must  be  at  least  the  same  quantity  of  salmon  in  Lough  Ree  as 
in  the  Inny  i Yes,  but  the  salmon  run  through  the  Lough  in  a very  little 

2266. 

youi*  answer  i., 

I do  not  catch  them. 

0.40. 


6.  My  question  is,  whether  Lough  Ree  is  well  stocked  with  salmon  • 
inswer  is,  that  it  is  not ; do  you  think  it  is  ? — I do  not  think  it  is,  because 

nt  rfltnh  tliATn  ’ 


2267.  Do 
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Mr.  G.  c.  ^lahon.  ^ 2267.  Do  you  think  that  the  Inny  is  well  stocked  with  salmon  ?— I am  shtp. 
of  it,  because  I do  catch  them  in  it. 

15  i aj-c  1 49.  2268.  How  do  they  get  from  the  Inny  to  the  sea,  without  passing  Lou^h 

Ree  ?— They  go  through  the  Lough  Ree,  but  they  do  not  stay  there. 

2269.  Do  they  stay  in  the  Inny  ? —They  do. 

2270.  They  must  go  and  come  surely  ; there  must  be  a close  season  and  an 

open  season  in  Lough  Ree  and  in  the  Inny  ? — ^As  to  the  season,  it  perfectly 
suits  that  part  of  the  Shannon.  ^ 

2271.  I am  not  asking  you  that  question.  Do  they  not  ascend  the  river 
in  what  is  called  the  open  season ; do  they  not  descend  it  in  what  is  called  the 
close  season  ; do  they  not  spawn  and  descend  the  river  during  what  is  called 
the  dose  season ; during  what  is  called  the  open  season,  do  tliey  not  ascend 

the  river  to  Lough  Ree,  and  from  Lough  Ree  do  they  not  pass  into  the  Inny  - 

I suppose  they  do  ; but  how  can  I know  ? 

2272.  You  will  answer  the  questions  which  the  Committee  put  to  you, 

without  putting  questions  in  return  ? — I am  answering  to  the  best  of  my 
power.  •' 

2273.  The  Committee  are  informed  by  you,  that  you  have  knowledge  on  the 
subject ; you  must,  therefore,  state  your  means  of  knowledge ; you  must  not, 

in  return,  say  “How  can  I know?”  when  you  state  that  you  do  know? I 

do  not  state  anything  in  the  case  about  that. 

2274.  The  Committee  ask  you  questions  which  they  think  fit  to  put ; you  will 
please  to  answer  them  with  respect  and  with  caution.  If  the  nets  are  reduced 
from  seven  inches  to  five  inches,  of  course  they  will  take  salmon  of  a much 
smaller  size  than  as  at  present  constructed  they  are  able  to  take ; will  they 
not?— My  opinion  is,  if  you  will  take  opinion  on  the  subject,  that  they  will 
not  take  any  salmon  at  all,  large  or  small. 

227.5.  It  is  stated  in  the  case  that  it  is  impossible  altogether  to  prevent  nets 
from  taking  salmon  occasionally? — I beg  your  pardon;  I stated  that  it  was 
impossible  to  prevent  cross  lines  from  taking  salmon. 

2276.  Supposing  these  nets  are  used  in  the  Inny  or  in  any  other  river,  of 

course  they  can  take  salmon,  can  they  not,  at  places  where  salmon  are  taken  ? 

Certainly. 

2277.  Then  I understand  that  your  last  answer,  from  which  it  appears  that 
you  think  that  they  will  not  take  any  salmon  at  all,  applies  merely  to  Louah 
Ree  : — Yes,  exactly. 

2278.  Your  reason  being  that  in  Lough  Ree  no  salmon  are  taken  ? — Yes. 

2279.  you  sure  that  no  salmon  are  ever  taken  in  Lough  Ree  ? — No ; 
I have  heard  of  one  salmon  being  taken  by  one  fisherman  in  the  season,  and 
I believe  that  is  the  utmost. 

2280.  Then  salmon  are  occ^ionally  taken? — Yes. 

2281.  You  are  aware  that  the  Act  of  Parliament  by  which  the  meshes  of 
nets  are  regulated,  is  a general  Act  applying  to  all  the  rivers  of  Ireland  ? — 
I am  not  aware  of  it. 

2282.  As  a lawyer  you  are  aware  of  that,  of  course  ? — I did  not  look  to  that 
part  of  the  Act. 

2283.  If  it  is  a general  Act,  you  are  of  opinion  that  there  should  be  an 
exception  introduced  by  legislative  enactment  in  favour  of  the  fishermen  of 
Lough  llee? — I am. 

2284.  Do  you  think  that  if  a net  of  the  dimensions  which  you  recommend 
were  spread  in  that  part  of  Lough  Ree  which  the  salmon  cross  in  passing  to 
and  from  the  mouth  of  the  Inny,  it  would  not  be  likely  to  take  salmon  ?— That 
is  not  the  way  they  use  nets  there,  and  I do  not  know  anything  of  such  nets. 

2285.  I ask  you,  supposing  a net  is  spread  in  that  part  of  the  lake  which  is 
traversed  by  the  salmon  in  their  passage  to  and  from  the  mouth  of  the  Inny, 
would  such  a net  be  likely  to  take  salmon  or  not  ? — I am  not  competent  to 
answer  that  question. 

2286.  So  that  if  it  were  found  just  and  expedient  to  make  any  alteration  at 
all  in  the  law  on  that  subject  with  respect  to  Lough  Ree  in  general,  there 
should  be  some  care  taken  that  nets  of  that  small  size  should  not  be  used  in 
that  portion  of  Lough  Ree  to  which  my  last  question  referred? — I think  that 
if  nets  were  set  across  the  mouth  of  the  Inny,  which  I take  to  be  the  meaning 
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of  the  word  “spread,”  as  used  in  that  question,  they  would  be  very  iniurious 
indeed,  even  if  there  were  seven  inches  in.  the  mesh.  ^ junou. 

2487.  I was  speaking  of  feught  nets,  therefore  my  question  could  not 
possibly  refer  to  fixed  nets.  I wiU  employ  the  word  " used"  it  you  likr  sou 
posing  a draught  net  is  used  in  that  portion  of  Lough  Ree  which  is  crossed  by 
the  fish  in  their  passage  to  and  from  the  Inny,  would  such  net  be  in  vn„r 
opinion,  likely  to  take  such  fish?— It  might  do  harm,  but  I cannot  give  a 
positive  answer.  a 

2288.  Mr.  0.  Gore.}  It  is  not  the  practice  of  the  place? No. 

The  witness  was  directed  to  withdraw. 

The  witness  was  again  called  in. 

2289.  Chairman.}  My  question  is,  supposing  these  nets  were  used  in  that 
portion  of  the  l^e  which  the  fish  must  pass  in  order  to  get  to  and  from  their 
spacing  gi-ound  m the  Inny,  would  such  nets  in  that  situation  be  canable  of 
taking  salmon ?— Certainly  they  would;  but  the  place  which  the  fik  must 
pass  IS  so  foul  with  weeds  at  the  mouth  of  the  Inny,  that  it  is  not  what  we 
caU  a draw,  that  is,  a sloping  smooth  shore  where  a seine  can  be  drawn. 

2290.  To  what  distance  from  the  mouth  of  the  Inny,  in  the  lake,  could  such 

a net  be  used  for  the  taking  of  salmon,  supposing  the  salmon  were  there  ? If 

you  will  give  me  the  Ordnance  map,  I will  show  you  the  spot. 

2291.  To  about  what  distance  in  point  of  measurement;  yards  or  miles? 

would  be  miles,  I think ; about  three  miles,  I should 

2292.  A draught  net  might  be  used  in  Lough  Ree  for  the  taking  of  salmon 

a considerable  distance  from  the  mouth  of  the  river  ?— Used  for  the  takine:  of 
trout,  and  you  might  catch  a stray  salmon  in  it.  ° 

2293.  I mean,  it  might  take  salmon  ?— Yes,  it  might. 

2294.  Supposing  this  alteration  of  the  law  of  which  you  speak  for  the 
benefit  of  the  draught-net  fishermen  in  Lough  Ree  were  to  be  adopted  by  the 
Legislature,  how  would  you  preyent  it  from  being  drawn  into  the  prejudice  of 
the  salmon  fishray,  inasmuch  as  it  would  enable  the  fishermen  to  use  the 
reduced  meshes  in  this  pai-t  of  the  lake  where,  according  to  you,  stray  salmon, 
that  is  to  say,  unsizeable  salmon,  might  be  taken,  when  at  present  they  would 

escape?— I cannot  suggest  any  way.  wuuiu 

® wofild  it  not?— I think  that  there 

S mS  'Msh  than  with  a seyen- 

To^be  ture"**  ^ “ salmon  may  be  killed  in  Lough  Ree  ?— 

2297.  "With  a five-inch  mesh  a smaller  salmon  would  be  killed  than  with  the 

nsTnuld'b*'*''  ™®'^y—Yes,  but  I never  knew  so  small  a salmon  killed 

as  could  have  passed  through  a seven-inch  mesh. 

kdSf  at  preLnt  through  a seven-inch  mesh,  it  would  not  be 

2299.  But  a sdmon  that  could  pass  through  a seven-inch  mesh,  might  not 
smirn  through  a five-inch  mesh?— But  I never  knew  them  killed  so 

fish  b™the?iM?— Yes*^*'^ 

2301 . What  weight  would  a salmon  be  that  could  pass  through  a seven-inch 
mesh  '— A salmon  that  would  pass  through  a seven-inch  mesh,  that  is 
3 i inches,  must  be  little  more  than  a pound  and  a half,  I think. 

23^2.  And  such  a sized  salmon  as  that  you  have  never  known  to  be 
caught  ?— 1 never  saw  such  a fish  in  my  life. 

Chairman.}  Are  you  very  well  acquainted  with  the  state  of  the  lake 
yvith  respect  to  the  supply  of  fish  r — There  are  others  a great  deal  better. 

• young  and  unsizeable  salmon  were  taken  by  the  fishermen 

in  Lough  Ree  or  anywhere  else,  would  you  be  likely  to  hear  of  it? — Yes  I am 
sure  I should. 
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Mr.  G.  C.  Mahon,  2305.  Would  they  not  be  afraid  of  prosecutions  under  the  Poachine  Laws  ? 

No  ; I do  not  think  they  would. 

15  March  1849.  2306.  Supposing  the  fish  were  taken  out  of  season,  they  would  not  tell  vou 

would  they  ? — I have  known  it,  I think.  ^ . * 

2307.  But  you  are  yourself  resident  in  Dublin,  are  you  not?— Yes,  I have 
been  resident  there,  till  from  ill  health  I had  to  abandon  my  business ; I have 
been  travelling  on  the  Continent  latterly. 

2308.  What  measure  then  would  you  recommend  that  should  enable  these 
fishermen  to  use  nets  with  a convenient  mesh  for  their  purpose,  which  would 

not  admit  of  their  being  used  in  a way  detrimental  to  the  salmon  fisliery  1 

1 think  a five-inch  mesh  might  be  allowed  with  perfect  safety  to  the  salmon 
fishery. 

2309.  Without  any  restrictions  whatever? — Without  any  restrictions  what- 
ever on  that  lake,  but  in  the  Inny  it  is  quite  a separate  thing,  and  well  worthy 
of  attention. 

2310.  How  would  you  define  the  mouth  of  the  Inny  with  respect  to  the 
lake  ? — I think  it  is  veiy  well  defined  by  nature  where  the  narrow  river  ends  ; 
there  is  a very  sharp  line. 

2311.  At  that  line  you  would  define  the  mouth  of  the  river  r — Yes. 

2312.  Is  not  the  lake  somewhat  narrower  at  the  point  where  the  river 
enters  the  lake  ? — There  is  a bay  which  runs  in,  which  they  call  Buninny,  the 
mouth  of  the  Inny. 

2313-  Might  not  salmon  be  taken  in  that  bay  r— No,  that  is  the  bay  which 
I say  is  so  foul ; there  might  be  a draw  in  it,  but  I do  not  know  of  it. 

2314.  But  for  the  foulness,  3-ou think  salmon  might  betaken  there  with  these 
nets  ? — I do  not  know  whether  the  shore  is  a shelving  one. 

23 15-  You  are  not  acquainted  with  the  nature  of  the  shores  ? — I am  generally 
acquainted  with  them ; I have  spent  some  time  there  in  boats  at  the  mouth  of 
the  Inny,  and  I know  there  is  fisliing  with  nets  thereabouts,  but  I cannot  say 
the  exact  spot  though  I have  seen  the  nets. 

23 1 6.  If  there  is  fishing  there  with  nets  at  all,  notwithstanding  the  nature  of 
the  shore  and  the  foulness  of  the  bottom,  why  might  not  those  nets  be  used  for 
taking  salmon  ? — I believe  these  are  used  for  taking  salmon,  but  used  in  the 
Inny  itself. 

23^7-  I speak  of  the  bay? — I do  not  think  they  are  used  in  the  bay;  but 
they  may  be  without  my  knowing  it. 

2318.  And  that  would  not  be  in  the  mouth  of  the  Inny;  it  would  be  in  the 
lake  ?— It  would  be  in  the  lake. 

2319.  Then  the  sharp  line  of  which  you  speak  would  not  enable  you  to 
define  the  mouth  of  the  Inny  with  such  accuracy  as  to  enable  the  Legislature, 
by  such  a provision  as  you  recommend,  to  grant  relief  to  the  fishermen,  with- 
out at  the  same  time  injuring  the  salmon  fishery  ?— Indeed  I think  they  might 
very  well  grant  the  relief  without  doing  any  injury  to  the  salmon  fishery. 

2320.  Does  it  not  appear  from  the  doubts  which  have  occurred  to  you,  and 
the  facts  of  which  you  speak,  which  I enumerated  in  my  last  question,  that  if 
you  were  to  grant  the  fishermen  the  right  to  use  this  reduced  mesh  in  every 
part  of  the  lake  excepting  at  that  precise  point  where  the  mouth  of  the  river 
cuts  the  bay,  you  might  expose  the  salmon  fishery  in  the  hay  to  those  very 
mischiefs  against  which  the  provision  complained  of  was  meant  to  protect  it  ? 

I think  on  the  whole  it  would  be  safer  to  exclude  the  baj'’  from  the  lake. 

2321.  Then  would  you  substitute  the  bay  for  the  mouth  of  the  river?— 

I would  ; but  it  is  a thing  to  which  very  close  and  particular  attention  ought  to 
be  given.  I am  not  competent  to  speak  as  to  the  matter  precisely  how  far  the 
mouth  of  the  Inny  should  be  taken  to  extend  into  the  lake;  but  at  the  same 
time  I am  sure  that  any  one  on  the  spot,  with  instructions  from  a proper 
quarter,  would  ^ve  information  of  a very  important  character. 

2322.  What  is  the  extent  of  the  bay  from  the  mouth  of  the  river,  lakewards  ? 
— It  is  impossible  to  answer  that  question.  The  bay  runs  in  from  the  lake. 
Do  you  mean  how  deep  is  the  bay  ? 

2323.  No ; how  far  into  the  lake  does  it  extend  from  the  river  ? — About  a mile. 

2324.  Then  how  would  you  define  again  the  entrance  of  the  bay  ? — A map 
would  be  very  useful. 

2325.  Will  you  answer  the  question:  how  would  you  define  the  entrance 

of 
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of  the  bay ; with  reference  to  what  headlands  ?-I  do  not  think  there  are  any 
headlands  there. 

2326.  My  questions  are  pointed  to  this ; I wish  to  ask  you  now,  onee  tor  all 
whether  as  it  would  be  necessary,  in  your  opinion,  to  introduce  these  exceo' 
tions  in  respect  of  localities  where  salmon  might  be  taken  with  these  nets 
there  would  not  be  almost  insuperable  difficulty  in  carrying  out  such  exceptions 
where  the  fishermen  for  whose  benefit  they  are  intended  should  happen  to 
approach  rather  too  nearly  the  limits  which  you  propose  to  prescribe  i— I can- 
not give  any  information  as  to  that,  where  it  is  advisable  to  draw  the  line 
exactly,  but  it  may  be  veiy  advisable  to  draw  a line  outside  that  which  nature 
has  drawn  as  the  mouth  of  the  Inny. 

2327.  The  rights  of  the  fishermen  must  be  provided  for  in  such  a way  as  not 

to  interfere  with  the  rights  of  the  public  and  proprietors  in  respect  of  the 
matter  now  under  the  consideration  of  the  Committee,  which  is  the  salmon 
fisheries  ; I am  asking  you  as  to  your  opinion,  being  a person  acquainted  with 
the  place,  and  with  the  grievance  set  forth  in  that  paper,  can  you  suggest  any 
mode  by  which  the  indulgence  which  you  think  ought  to  he  granted  to  the 
fishermen  may  not  be  strained  by  them  to  the  prejudice  of  other  rights  and 
■other  interests  ? — I think  that  by  prohibiting  the  use  of  a draught  net  within 
a semicircle  of  a mile  from  the  actual  mouth  of  the  Inny,  all  danger  of  iniury 
to  the  salmon  fisheries  would  be  prevented.  * ^ 

2328.  Supposing  the  fishermen  came  within  the  mile,  it  would  be  a question 
•of  evidence  for  the  courts  to  decide  ? — Yes. 

2329.  Would  not  that  lead  to  much  swearing  and  cross-swearing  - It 

•depends  on  their  consciences  ; I cannot  decide  that. 

2330.  Captain  It  could  be  buoyed  off,  could  it  not^ Yes  it 

-could,  very  nicely.  ’ 

2331  Is  there  any  present  restriction  with  regard  to  drawing  nets,  in  any 
part  of  the  lake  It  is  all  private  property,  what  they  call  draws;  that  is, 
shores  which  admit  of  nets  being  drawn ; they  are  all  private  property,  rented 
by  the  fishermen  at  so  much  a year. 

2332.  Chmnnan.']  Beyond  these  limits  which  you  propose  to  have  buoyed 
off,  you  say  that  salmon  may  be  taken  occasionally,  but  you  doubt  whether 
they  are  taken  in  any  large  numbers  ?— I am  certain  I should  know  of  it  if  they 
were  taken  in  large  numbers.  ^ 

2333;  Is  there  any  other  part  of  the  lake  which  you  would  include  in  the 
•exemption  winch  you  think  ought  to  he  made  in  respect  of  the  Inny  and  its 
bay  r Indeed  I think  it  would  be  very  desirable  to  exclude  the  mouths  of  all 
rivers,  but  not  without  inquiry. 

2334-  And  all  hays  ? — And  all  bays ; I think  so. 

. 2335  Captain  Arehdull.]  Aie  nets  used  now  in  the  Inny  ?— Tbev  are  used 
m the  Inny.  ^ 

2336.  Why  do  you  think  that  a five-inch  mesh  would  he  more  injurious  in 
the  inny  than  a seven-inch  mesh  ?—I  do  not  think  I said  so ; I was  not  asked 
any  question  about  fishing  in  the  Inny. 

2337.  Chairman.']  I think  you  admitted  just  now  that  a five-inch  net  would 

be  more  injurious  to  tbe  Inny  than  a seven-inch  net?— As  a matter  of  pre- 
•caution,  but  I never  saw  a salmon  so  small.  ^ 

^ 2338.  Captain  ArckdalL]  Then  in  fact  a five-inch  mesh  would  not  be  more 
injurious  to  the  salmon  than  a seven-inch  mesh  ?— It  might  in  the  highest  part 
VI  ^ nothing  of,  but  I do  not  think  it  would  in  the  part 

which  I know,  which  goes  up  as  far  as  Mr.  Kinharman’s. 

2339-  y airman  ] Are  not  the  young  fish  which  are  in  the  Inny,  of  all  sizes 
-and  of  all  weights  ?— I never  saw  them  ; I never  saw  small  fish. 

9 ^9^  female  fish  spawn  in  the  Inny  r — I suppose  they  do  ; it  is 
very  unlikely  that  they  do  not,  but  I do  not  know  the  difference  between  the 
male  and  tbe  female  fish. 

234t-  The  Inny  is  a fresh-water  river? — Yes.. 

2342.  The  female  fish  ascend  the  fresh-water  rivers  to  spawn ; do  they  not  ? 

1 do  not  know  their  habits,  but  I can  bring  you  a witness  who  does  know. 

2343.  Are  you  acquainted  with  the  habits  of  salmon  ? — Generally,  just  to 
know  m what  manner  they  fly. 

2344.  Are  you. acquainted  with  the  habits  of  fish  ? — No. 
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2345.  Captain  ArcMall.-]  Have  you  ever  studied  the  nature  of  the  salmon  J 

2346.  Mr.  0.  Gore.']  You  are  not  an  angler  - — I am 

, 2347.  Ckmrman.]  If  the  fish  in  the  River  limy  are  fished  for  with  « fiv 

net;^ithjrt\rser”:hSLhi?^^^^^^ 

inteS?inI  ’lithThi'  supposing  it  could  be  done  without 

0““ ‘'id  T’'  the  LegSlatare°  may'm^^^  to  flm m°esh“f‘the 

Sdmon  “ “ «tink  so,  as  regards 

‘'Tars  S T“  ^ ' -v‘rt“\:marU  ^^0““' 

fishe^rien  w7o“  sSr’fil“7o‘  rt™:‘^’o‘uui  “1 

quantities  ?— I have  known  it  on  the  Shannon,  but  I ha4  Lt  known  it“oi“?P 

®lmon  fry  at  MeeLk.  * 

352-  My  question  dia  not  relate  to  any  narticulai’  rivpr  hnt  •f-r\ 

^neral ; you  know  the  fact  that  young  fish  have  been  taken  in  diffeLt  rivers'? 

^353-  Of  course  if  you  enlarged  the  mesh  that  evil  would  be  a-ot  rid  nf. 
for  provision  be  made  for  fte  Innv  as 

tt  irshrirb^Lrpt"V'““"  "■  ' 

2355-  But  any  net,  the  mesh  of  which  is  sufficiently  reduced  would  of 

L°r  e“' ‘‘ 

2356.  Because  the  eel  net  has  a still  smaller  mesh?— Yes. 

2357-  In  proportion  to  the  si2e  of  the  mesh,  any  net  used  in  thf>  «amo  i 

sTr^^sr^to^'ern' 

33.58.  To  whri  cause  then  do  you  attribute  the  non-existence  of  tb.t  d» 

knS^Sg^^^^rttBrlaT^L^^^  W 

3360.  The  destruotion  of  small  fish  may  go  on  to  the  River  Tom,  „ni  e 
your  knowing  it?— It  mav  but  I do  not  thirVU  t«™r  tony  without' 

not  think  there  are  so  maVe“i  ™,  and  I do 

not  fhink Tis®™'^'"*’^  not  agood  eel  river?-It  may  be,  but  I do 

2362.  You  had  better  speak  of  a river  which  vnn  tmiTO  t i it 

;nfd:S.''"‘  ‘ ^ e&7ouT/i  th7e‘7af  SI: 

foi7be^deS’cZisrh''fiktX^ 

beinf  ^;st%Ta7rbeUe7‘th%^^^^ 

236.5.  But  they  might  be  without  your  knowing  it  ?-They  might  be,  indeed. 

2366.  At 
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2366  At  what  ^stance  is  the  river  from  your  residence  ?-From  mv  bro- 
ther s house  It  IS  about  five  miles.  ^ 

HT  where  you  are  in  the  habit  of  fishina?— 

No  i I fish  generally  near  my  brother’s  house,  about  Hare  Island  ® ' 

2368.  Which  is  how  far  from  the  Inny  ?-It  is  about  a mUe  further  than  my 

brother  s ; consequently  it  is  about  six  miles.  ^ 

2369.  Therefore  any  information  which  you  have  about  the  destruction  of 

fish,  young  or  old,  in  the  Irniy  and  in  the  lake,  is  derived  from  the  reports  of 
nsnermen  ? — As  to  the  young  fish  it  is.  ^ 

on”thl°subj^ect'^™  °°  knowledge  on  the  subject  ?— No,  I have  no  knowledge 

2371.  Mr.  Bomke.]  Will  you  describe  the  usual  course  of  fishing  with  those 

nS  alluded  for  perch  on  Lough  Ree  r — What  kind  of 

2372.  What  is  the  usual  course  that  the  fishermen  take  to  catch  nereh^ 

In  the  draught  nets  ? ^ 

2373.  The  existing  nets  of  that  kind  ? — There  are  several  kinds  of  net  • two 

how'ne™  ™ draught  net,  and  the  other  the  drum  net  or 

2374.  How  is  the  draught  net  used  ?— The  draught  net  is  a long  net  of  about 

a fathom  or  more  in  depth;  the  lower  end  of  it  is  weighted,  and  the  upper 
buoyed  with  corks  ; there  is  a hole  at  each  end  of  it ; a pole  is  leveUed  at  the 
bottom  m the  same  way ; there  are  two  long  ropes  ; they  make  it  up  in  the 
stern  of  the  boat  to  suit  the  going  out  and  the  coming  in,  and  they  go  out  in 
a semicircle;  they  shoot  the  net  round  in  a bow,  and  then  when  they  come 
in-shore  they  haul  it  in  evenly,  ■' 

2373.  In  fact,  it  is  what  is  usually  called  a seine  ?— I believe  it  is  ; they  keep 
large  draw  nets  there.  ^ ^ 

2376.  Is  this  seine  the  usual  net  which  is  employed  in  Lough  Ree  ^~Yes 

2377.  What  are  bow  nets  ?— They  are  the  same  as  drum  nets 

2378.  Are  they  thrown  from  the  hand?— No;  they  are  let  down  in  stiU 
water  to  lie  on  the  bottom  ; the  perch  enter. 

2379-  Mr.  Grogan.]  They  are  a species  of  trap  ?— They  are  a species  of  trap 
exactly;  the  perch  enter  at  the  hole  in  the  access  of  the  net,  which  is  in  the 
shape  of  a drum ; they  get  into  the  chamber  there,  which  they  cannot  get  out 
fnr^hf^  ^ explained  to  me  by  a very  intelUgent  man, 

for  the  purpose  of  rubbing  their  sides  against  the  sticks  of  the  net  and  the 
meshes,  and  so  squeezing  the  spawn  out. 

nr  ® °ets  generally  used  in  the  middle  of  the 

ooRi  A ?— They  are  used  in  bays,  in  water  of  about  14  feet, 

cc.;  ^ i’  AT^  generally  used  by  the  same  persons  who  fish  with  the 
seines  f — l\o. 

2382.  By  whom  are  the  bow  nets  used?— AU  kinds  of  poaching  fisbermen ; 
fefr&hiiig°*  ® livelihood  of  it,  and  it  is  not  considered 

SSe^r  Ye.  t 'fu  ’ T'  usually  taken,  than  by  the 

taTl  ■’f  ““-b  taken  in  them, 

but  1 have  known  an  otter  taken  in  one. 

the  these  perch  fishermen  to  pay  rent  for 

wha/^re^t  ^hore  ?-Yes,  but  I do  not  know 

what  rent ; I can  easily  find  out  the  rent. 

quantity  of  perch  taken  on  the  shores  of 
i^ugh  Kee  • — I es  ; I have  seen,  on  a calm  sunny  day,  a boat  filled  in  • a very 
short  time ; I dare  say  half  an  hour.  ^ ’ / 

2386.  Have  you  any  idea  what  is  the  value  of  such  a take  as  that?— The 
market  is  glutted  with  them. 

2387.  Have  you  any  idea  of  the  average  sum  that  a perch  fisherman,  or  one 

another  ?— With  what  implement? 

_ 2308.  With  the  usual  implements  that  he  emploj^ ; a seine  or  a bow  net  r — 
His  pnncipal  profit  is  the  trout;  he  is  pretty  sure  of  a couple  of  trout  every 
day  ; then  the  quantity  is  made  up  by  the  perch  and  pike. 

2389.  His  principal  object,  we  may  say,  in  drawing  these  nets,  is  to  catoh 
trout,  and  not  perch  ? — Yes ; that  is  the  principal  object. 
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2390.  Chairman^  In  what  part  of  the  lake  are  the  cross  lines  used? — In  all 
parts  of  it,  particularly  the  edges  of  islands  and  shoals. 

239 1 . Mr.  Bourlie.']  Can  these  seines  be  used  generally  in  the  mouths  of  the 
rivers  that  run  into  the  lake.  ? — lam  not  sure;  I rather  think  they  can  in  all 
the  mouths,  but  not  very  close  to  the  mouth  of  the  Inny,  on  account  of  its 
reedy  nature. 

2392.  The  Inny  is  one  river ; are  there  not  several  others  ? — Not  of  any  great 
importance ; they  are  small. 

2393-  You  think  that  the  seines  could  be  used  ? — In  fact  I know  of  no  river 
worthy  of  the  name  of  a river,  except  the  Inny,  running  into  that  lake. 

2394.  Chairman.']  The  cross  lines  are  used  at  the  edges  of  islands  r — Yes. 

2395.  Supposing  a crossline  set  at  the  edge  of  one  of  the  islands  on  the 
lake,  will  it  take  salmon  ? — Sweeping  round  the  edge  of  the  island  ? It  is 
between  two  boats  that  always  keep  moving. 

2396.  Would  it  take  salmon  under  such  circumstances? — I do  not  think  it 
likely  ; I have  never  caught  a salmon,  nor  been  in  a boat  when  a salmon  wa& 
caught  with  a cross  line  at  all ; it  is  a curious  thing  that  they  are  not  in  the 
habit  of  flying  round  a cross  line. 

2397-  The  complainants  mention  a crossline  as  one  of  the  grievances? — 
Yes,  as  to  trout. 

2398.  And  salmon  ? — A salmon  may  be  caught  on  it,  but  I never  saw  one 
caught. 

2399-  They  say  that  the  trout  and  salmon  are  the  fish  of  the  most  valuable 
description ; they  also  say  that  the  cross  lines,  since  the  passing  of  the  late 
Act,  have  been  superseded  in  certain  cases  by  the  use  of  other  en^nes,  the 
names  of  which  they  give.  The  otter,  I take  it,  if  not  the  pookah  too,  is  the 
same  description  of  engine  which  is  known  in  some  rivers  by  the  name  of 

crocodile,”  is  it  not  ? — I never  heard  that  name  given  to  it. 

2400.  Captain  ArchdalL]  Will  you  describe  it  ? — The  otter  is  a board  about 
a yard  long  and  four  inches  deep,  half  an  inch  thick,  or  not  so  much,  leaded 
at  one  end,  with  a line  attached  to  it  at  a very  particular  part,  which  enables 
it,  by  the  traction  of  the  boat,  to  preserve  a parallel  course  abreast  of  the  boat, 
or  nearly  so.  The  line  attached  is  generally  half  a cross  line  ; that  is  a line 
with  1 1 flies  or  thereabouts,  the  droppers  of  different  lengths ; the  longest 
nearest  the  boat.  A rod  is  not  necessary  for  the  use  of  the  otter,  any  more 
than  of  the  cross  line. 

2401.  Mr.  Grogan.]  That  is  used  in  the  deep  water,  I presume? — Shoal 
water  is  always  the  best. 

2402.  Chairman.]  Is  there  much  shoal  water  about  the  islands  ? — Always. 

2403.  Are  the  islands  mud  islands  ? — Rock  islands,  not  mud  ; never. 

2404.  Is  the  shore  shelving? — Yes,  what  we  call  a shelving  shore. 

2405.  Shoal  water,  in  fact  ? — Shallow,  I mean ; it  is  gradually  deeper. 

2406.  Are  the  cross  lines  set  in  the  shallow  water? — The  cross  lines  are 
never  set,  but  they  sweep  along  between  two  boats ; there  are  what  we  call 
long  lines,  which  are  set. 

2407.  Are  the  cross  lines  used  in  the  shoal  water  ? — Yes,  always. 

2408.  Could  not  the  draught  nets  be  used  in  the  same  spot  where  the  cross 
lines  are  used? — Wherever  a seine  can  he  used,  a cross  line  can  be  used;  but 
there  are  very  few  places  where  a cross  line  is  used,  that  a seine  can  be 
drawn. 

2409.  I am  asking  you  about  the  edges  of  these  islands  where  you  say* 
there  is  shoal  water.  Could  a draught-net  be  used  in  the  shoal  water  at  the 
edges  of  the  islands  ? — In  many  of  them  it  could ; wherever  the  bottom  is 
smooth. 

2410.  I see  here  that  the  fishermen  state  “that  trout  and  salmon  are  in. 
quality  the  most  valuable  description  of  fish,  and  that  in  permitting  the  use  of 
cross  lines  at  all,  there  is  no  possibility  of  providing  against  the  capture  of 
partially  grown  fish  of  the  most  valuable  description,  and  that  in  larger  quan- 
tities than  ever  falls  to  the  lot  of  complainants.”  And  they  mention  it  as  a 
grievance,  because  only  20  s.  are  set  on  those  engines,  the  reason  being  that 
they  have  taken  salmon  with  those  engines.  I understood  you  to  say  that  the 
cross  lines  are  used  chiefly  in  the  shoal  water  about  the  islands  ; as  they  take 
salmon,  it  must  he  there  that  they  take  them,  must  it  not? — Yes,  whenever 
they  do ; but  I never  caught  a salmon  with  a cross  line. 

241 1.  I am 
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2411.  I am  taking  this  case  which  you  have  prepared,  and  which  you  gave 
m evidence  to-day.  The  fishermen  state  that  salmon  are  taken  with  cross  lines  ? 
— I state  that  you  cannot  prevent  their  being  taken  -with  cross  lines. 

2413.  The  fishermen  state  that  salmon  are  taken  with  cross  lines  ; you  state 
that  the  cross  lines  are  chiefly  used  at  the  edges  of  islands.  Now  if  it  be  true 
that  salmon  ai-e  taken  at  the  edges  of  islands  by  cross  lines,  why  may  not 
salmon  be  taken  there  with  draught  nets  ?— I suppose  they  catch  perhaps  about 
the  same  number  of  salmon  with  a draught  net  as  with  a cross  line;  the  cross 
line  is  much  more  frequently  used,  and  admits  of  being  used  whether  the 
bottom  is  smooth  or  not. 

2413.  Then  it  would  he  necessary,  would  it  not,  supposing  any  permission 
were  granted  by  the  Legislature  to  the  draught-net  fishermen  to  use  a smaller 
mesh  in  the  lake,  to  include  the  islands  and  the  shoal  water  about  the  islands 
in  that  exemption  which  you  think  should  apply  to  the  mouths  of  the  rivers  ? 
— No  5 I do  not  think  it  would  be  ne.cessaiy. 

2414.  Archdall]  An  angler  generally  selects  for  cross-line  fishing 
the  rockiest  shores  he  can  possibly  find? — He  does  always. 

241 5.  And  there  you  find  it  not  possible  to  use  a draught  net  r — Yes. 

2416.  Mr.  Groyan.]  I think  your  evidence  is  chiefly  as  to  Hare  Island:— 
And  as  to  Guinyan  as  well. 

2417-  Captain  Where  these  fishermen  fish  for  perch,  they  very 

seldom  catch  trout  or  sahnou,  do  they  ?— They  catch  trout,  but  not  often 
salmon ; very  seldom. 

2418.  Mr.  Bourhe^  Is  not  their  principal  object  in  fishing  with  these  nets, 
to  catch  the  ti'out?  That  is  what  they  promise  themselves,  but  the  other  is 
the  staple  produce. 

2419.  If  there  were  no  trout,  do  you  think  they  would  draw  their  nets  for 
perch?— I do  not  think  the  perch  would  induce  them,  though  it  would  pay 
them  better  to  fish  for  perch. 

2420.  You  do  not  think  that  if  there  were  no  trout  in  the  lake  these  fisher- 
men would  draw  their  nets  for  perch  only  ?— Indeed  I hardly  think  they 
would. 

2427 ,  Mr.  Grogan.l  You  have  spoken  of  nets  being  drawn  for  salmon  in  the 
Inny  ; what  part  of  the  Inny  r — I can  show  you  the  spot  on  the  map. 

2422.  Is  it  between  the  Bridge  of  Ballimahon  and  the  lake  Between  the 
Badge  of  Shrule  and  the  lake. 

2.ij23.  Mr.  O.  Gore.]  Is  that  above  or  belov?  Ballimahon  ? —Below. 

2424.  Mr.  Grogan.]  And  they  take  salmon  there  occasionally? — I believe 
they  take  them  in  very  large  quantities. 

2425.  Is  that  a private  fishery? — I am  not  exactly  sure;  it  is  kept  for  the 
benefit  of  one  man ; it  is  one  man  who  has  all  the  profit  of  it. 

2426.  Do  they  shoot  the  net  the  entire  way  across  the  river,  and  haul  it  in : 

They  haul  it  in,  but  it  is  some  peculiar  way  of  fishing  that  I do  not  under- 
stand ; it  does  not  require  the  shelving  shore  that  the  draw  nets  in  the  lake 
require,  and  they  manage  in  some  way  or  other  to  compass  the  fish  that  lie  in 
this  still  water,  what  they  call  a hole ; they  manage  in  some  way  or  other  to 
include  them  within  the  compass  of  the  net. 

2427.  Do  they  drawthat  net  on  shore,  or  into  a boat? — They  make  amystery 

1 ^ inquired  the  very  question  that  you  are  asking.  I examined  very 

closely  about  it,  and  there  is  one  place  where  I do  not  think  they  could  draw 
it  on  shore ; I think  it  must  be  drawn  into  a boat,  but  I never  saw  the  net 
used. 

2428.  Did  you  ever  see  them  fish  with  two  boats  and  the  net  spread  between 
them,  and  the  moment  the  fish  strikes  the  net  the  under  line  drawn  up,  cap- 
turing the  fish  in  that  way  ? — I have  seen  it  at  Killaloe,  but  never  on  the  Upper 
Shannon. 

2429.  But,  at  all  events,  they  do  take  large  quantities  at  the  mouth  of  the 
Inny  f — I have  heard  of  a man  who  had  his  ceiling  covered  with  the  salmon 
hanging ; it  was  described  to  me  as  likely  to  pull  the  ceiling  down. 

2430.  Then  if  the  views  of  the  fishermen,  as  represented  in  this  memorial, 
were  adopted,  and  they  were  to  reduce  the  mesh  ifrom  seven  to  five  inches, 
would  it  not  be  extremely  difficult  to  prevent  the  use  of  that  five-inch  mesh  in 
this  particular  part  of  the  river  ? — Yes,  if  it  was  granted ; but  what  I proposed 
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Mr.  G.  C.  Mahon,  was,  that  the  five-inch  mesh  should  be  allowed  on  the  lake,  and  prohibited  on 
" the  Inny. 

15  March  1845.  243J . Supposing  there  was  a better  water  guard  kept  on  the  river  to  protect 

the  spawToing  fish,  and  a greater  flow  of  fish  up  the  river,  would  not  that  be 
of  greater  benefit  to  the  fishermen  with  the  seven-inch  mesh,  than  the  reduced 
mesh  as  you  propose  r — It  might  to  the  river  fishermen,  and  would  I dare  say, 
but  then  I do  not  care  about  the  river  fishermen. 

2432.  The  principal  object  of  the  parties  who  fish  for  perch  being  to  take 
trout,  what  weight  would  a trout  be  that  would  pass  through  a five-inch  mesh  ? 
— A trout  that  would  pass  through  a five-inch  mesh,  if  he  was  in  good  con- 
dition, where  it  is  five  inches  in  the  round,  would  weigh  two  pounds. 

2433.  Mr.  Bourke.']  What  is  the  smallest  trout  that  you  have  seen  taken 
in  a seven-inch  mesh  r — The  old  mesh  ? 

2434.  The  existing  mesh?— I never  saw  one  taken  of  less  than  three 
pounds. 

2435.  Mr.  Grogan.']  What  is  the  largest  trout  that  you  have  seen  taken  in 
the  same  net  ? — Seven  pounds  is  the  largest  trout,  but  they  run  to  a much 
larger  size. 

2436.  If  you  reduce  the  seven-inch  mesh  to  five  inches,  you  render  it 
impossible  for  those  fish,  which  it  is  the  great  object  of  the  fishermen  to  catch, 
to  attain  their  full  sizer— No,  I do  not  think  that  that  stands  to  reason, 
because  the  fish  have  the  whole  expanse  of  the  lake  to  go  to  as  well  as  these 
shelving  shores,  where  alone  they  can  use  their  nets. 

2437.  On  those  particular  shores,  at  least,  any  fish  above  the  size  you  have 
described,  must  be  taken  by  a five-inch  mesh  ? — Yes. 

2438.  They  consequently  never  co\ild  attain  to  the  full  size  and  value  of  the 
fish? — Yes. 

2439.  Captain  ArchdallT]  A mesh  that  will  admit  the  passage  of  a two-pound 
trout,  will  probably  take  a perch  of  half  a pound  weight ; do  you  think  that  a 
mesh  which  will  admit  a trout  of  two  pounds  weight  to  pass  through  it,  will 
take  a perch  of  half  a pound  ?—  I cannot  speak  exactly. 

2440.  I ask  you  your  opinion ; you  know  the  form  of  the  two  fish  ? — To  be 
sure  I do. 

2441.  What  is  your  opinion? — The  perch  is  a much  deeper  fish  in  propor- 
tion, and  he  has  a fin  on  his  back  which  will  entangle  him. 

2442.  Mr.  O.  Gore.]  He  will  lower  that  in  passing  through  a net? — Yes, 
but  it  impedes  his  passage ; it  does  not  aid  it,  at  all  events. 

2443.  Mr.  Grogan.]  You  spoke  in  a former  part  of  your  evidence  of  the 
pigs  being  fed  with  the  salmon  fry  ? — At  Meelick. 

2444.  Do  you  know  how  those  fry  were  taken  ? — I believe  in  eel  nets ; I only 
speak  by  hearsay ; 1 did  not  see  it  myself. 

2445.  you  know  any  of  the  eel  nets  on  the  Inny  or  the  Brasna  ? — On  the 
Brasna  I do,  not  on  the  Inny. 

2446.  Do  those  eel  nets  go  the  whole  way  across  r — No  ; the  wires  go  the 
whole  way  across,  at  least  they  used  to  do  so ; and  in  what  is  called  the  eye  of 
the  wire,  that  is  the  angle  of  the  wire,  a long  purse  net,  or  a very  small  net, 
was  set  going  down  to  the  bottom  of  the  river,  and  completely  stopping  the  eye 
of  the  wire. 

2447.  What  is  the  legal  size  of  the  mesh  used  for  taking  eels  ? — I do  not 
know  at  all. 

244S.  But  in  point  of  fact,  there  is  an  obstruction  across  the  whole  river 
tending  to  cbive  the  fish  to  this  trap  or  chamber  in  which  they  are  caught  ? — 
There  used  to  be,  but  I do  not  know  whether  it  is  the  case  now.  There  have 
been  very  great  improvements  on  that  river,  the  Brasna,  by  the  Drainage 
Commissioners. 

2449.  That  was  the  practice  of  taking  fish  ? — It  was. 

2450.  There  was  no  such  thing  as  what  you  call  a gap  for  the  run  of  the 
fish  ? — It  was  always  considered  that  there  ought  to  be,  but  it  was  not 
enforced. 

2451.  Chairman.]  With  respect  to  the  shoal  water  of  which  you  spoke  on 
the  edges  of  the  islands,  are  the  islands  all  rocky? — I do  not  know  any  one 
that  is  not. 

2452.  What  is  the  nature  of  the  shore  about  the  islands  ? — Rocky. 

2453.  Is 
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2453.  Is  there  any  mud  on  the  shoals  ?— I do  not  know  any  ; I do  not  know  Mr.  G.  C.  Mahon. 

a single  island  that  has  muddy  shoals.  

2454.  Have  you  fished  on  all  of  them  ? — No,  but  I have  fished  on  a great  *5  March  1849. 
many. 

2455.  Do  you  consider  yourself  well  acquainted  with  the  islands?— I can  get 
you  a great  many  witnesses  who  are  thoroughly  so. 

24,56.  Are  you  personally  well  acquainted  with  the  islands  ? — I consider 
myself  well  acquainted  with  them ; those  that  lie  in  my  district. 

2457.  And  as  far  as  you  know',  there  is  no  mud  nor  anything  but  rock  at  the 
edges  of  the  islands  ? — I know  of  none. 

2458.  What  distance  do  you  consider  it  to  be  from  the  mouth  of  the  bay  of 
which  you  spoke  some  time  ago,  into  which  the  Inny  runs,  from  the  point 
which  you  proposed  to  have  buoyed  off  to  the  lower  portion  of  the  lake,  where 
the  lake  becomes  the  Shannon  again  ? — You  have  to  go  round  by  Guinyan 
and  outside  Hare  Island  ; it  depends  on  the  course  you  take  ; if  you  are  in  a 
row  boat  you  can  take  a short  cut,  but  you  cannot  in  a sail  boat. 

2459.  As  the  fish  swim? — I do  not  know’  which  way  tlie  fish  swim. 

2460.  You  do  not  know’  which  course  the  fish  take  ? — No,  but  I believe  it  to 
be  the  shortest. 

2461.  Mr.  O.  Gore.]  What  is  the  distance  the  shortest  way  by  water? — The 
shortest  way  by  water  is  about  seven  miles.  I speak  from  knowing  the  time  it 
would  take  more  than  anything  else. 

2462.  Chairman.]  Would  you  propose  that  the  fishermen  should  be  allowed 
this  reduction  in  the  size  of  the  mesh  as  far  as  Athlone,  or  to  what  point  would 
you  restrict  their  privilege  on  that  side? — Just  where  the  river  begins.  -• 

2463.  Where  is  that? — The  mouth  of  the  river  it  is  called.  I can  show  it 
you  on  the  map. 

2464.  At  what  distance  from  the  upper  portion  which  you  propose  to  have 
buoyed  off? — About  seven  miles;  about  six  miles  if  you  suppose  a mile  from 
the  mouth  of  the  river  to  be  buoyed  off. 

2465.  Do  you  feel  perfectly  satisfied  that  if  those  buoys  are  observed  there 
can  be  no  probability  of  the  nets  being  used  in  the  lake? — Indeed  I do ; I 
lliink  that  a stray  salmon  might  be  caught,  but  nothing  more. 

2466.  W’hat  is  the  nature  of  the  bottom  of  the  river  and  lake  in  the  lower 
portion,  at  the  place  which  you  propose  to  have  buoyed  off  below  the  lake ; is 
it  rocky  or  muddy  ?— The  nature  of  the  bottom,  I believe,  the  whole  way  to  be 
rock)’.  I know  no  spot  where  I ever  saw  an  indication  of  mud. 

2467.  All  the  way  to  Athlone? — Yes,  the  inner  lake,  as  they  call  it.  Killalel 
Lake  is  a muddy  hike,  but  not  the  spot  which  I speak  of  now. 

2468.  Are  salmon  taken  a mile  above  Athlone  ? — I think  it  is  just  about  a 
mile  above  Athlone,  at  the  mouth  of  the  river,  where  the  lake  begins  to  narrow 
into  the  Shannon  again. 

2469.  Are  salmon  taken  there  ? — 1 do  not  know  whether  they  are  or  not. 

2470.  They  may  be  taken  there  ? — ^Yes. 

2471.  And  how  much  above  the  point  where  you  say  they  lie  may  they  be 
taken  ? — They  may  be  taken  up  in  the  narrow  river,  but  not  outside  of  it. 

2472.  That  is  to  say,  that  where  the  lake  fairly  begins  salmon  cannot  be 
taken  ? — No. 

2473.  But  where  the  lake  narrows  into  the  river,  up  to  that  point  they  may 
be  taken  ? — Yes. 

2474.  And  that  would  require  to  be  buoyed  off  too  ? — I think  the  narrow 
river,  certainly. 

2475-  Can  that  be  done  with  such  unerring  accuracy  both  at  the  mouth  of 
the  bay,  in  the  Inny,  and  at  the  lower  end  of  the  lake,  as  to  insure  the  public 
that  whilst  salmon  might  be  taken  within  the  buoy,  they  could  not  possibly  be 
taken  without  the  buoy  ?— Indeed  I think  so. 

2476.  With  such  precision  ? — I think  so. 

2477.  Mr.  Grogan.]  What  distance  is  Hare  Island,  the  fishing  ground 
which  you  were  speaking  of,  from  this  spot  where  you  describe  the  salmon  to 
lie  ? — In  the  narrow  river  ? 

2478.  In  the  narrow  river,  where  the  lake  narrows  itself  above  Athlone.^ — 

From  where  the  narrow  Shannon  begins,  to  Hare  Island,  it  is  about  half  an 
hour’s  row. 

2479.  About  a mile  or  a mile  and  a half  ? — -About  a mile  and  a half. 

0.40.  Y 2 2480.  Is 
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2480.  Is  Hare  Island  in  a direct  line  between  the  river  where  the  fish  are 
described  to  lie  and  the  mouth  of  the  Inny  ? — It  is  the  west  side  of  Hare 
Island. 

2481.  Is  it  the  right  line  ? — Yes. 

24821  And  is  it  on  the  west  side  and  all  round  Hare  Island  that  these  perch 
nets  are  used  r — No ; you  could  not  draw  perch  nets  on  that  side  of  Hare 
Island. 

2483.  Could  you,  on  the  other  island  which  you  speak  of ; Guinyan? — Cer- 
tainly not ; that  is  very  rocky. 

2484.  Then  are  the  parts  on  those  islands  on  which  these  nets  are  drawn,  out 
of  what  you  would  call  the  direct  track  of  the  fish  going  up  ? — The)’-  are. 

24  85.  Mr.  O.  Gore.]  Do  you  know  anything  about  the  increase  or  decrease 
of  the  salmon  in  the  Inuy  and  the  part  of  the  Shannon  with  which  you  are 
acquainted  ? — I do. 

2486.  Do  you  consider  that  they  have  increased  or  decreased  within  your 
memory  ? — They  have  increased  in  the  Inny  in  a most  remarkable  way ; at 
least,  if  they  existed  there,  they  were  not  known  of  till  very  lately. 

2487.  To  what  do  you  ascribe  that  increase? — I ascribe  it  to  the  intelli- 
gence of  an  angler,  Mr.  Daley ; not  the  increase,  but  the  discovery. 

2488.  Mr.  Grogan.]  Is  the  regular  fishery  in  the  Inny,  then,  a •^'ery  recent 
institution  ? — The  angling  is. 

2489.  Mr.  O.  Gore.]  There  are  no  salmon  weirs  in  the  Inny,  are  there  1 — 
No. 

2490.  Captain  Archdall.]  Have  you  given  your  attention  at  all  to  the 
destruction  of  salmon  in  the  close  season,  or  to  the  obstructions  caused  to  the 
salmon  by  mill  dams  and  weirs  ? — I ha-\^e  known  them  take  in  the  eel  nets 
spent  fish. 

2491.  But  you  have  not  given  your  attention  particularly  to  that  subject? — 
No,  but  I can  find  a person  who  has.  There  is  one  thing  which  I wish  to 
mention,  if  you  will  allow  me  ; that  I think  if  one  of  the  fishermen  himself  was 
given  an  opportunity  of  stating  his  own  case,  it  would  be  much  more  satisfac- 
tory, at  Athlone,  because  he  could  not  leave  his  family. 

2492.  Chairman.]  Is  much  of  what  you  have  told  us  from  hearsay? — The 
questions  relating  to  angling  I have  answered  from  my  own  knowledge.  Ques- 
tions as  to  the  habits  of  the  fish,  and  the  customs  of  the  fishermen,  I liave 
answered  from  the  information  of  others. 


James  Martin,  Esq.,  called  in ; and  Examined. 

2493-  Chairman.]  WHERE  do  you  reside? — I reside  in  the  County 
Galway. 

2494.  What  part  of  County  Galway?— The  western  part  of  it. 

2495*  What  is  the  name  of  the  place  ?— Ross. 

2496.  You  are  a magistrate  of  the  county? — Yes,  I am  a magistrate  and 
deputy  lieutenant. 

. 2497.  And  a resident  proprietor?— Yes. 

2498.  Have  you  paid  much  attention  to  the  salmon  fisheries  in  that  part  of 
the  country  ? Yes,  I have  been  the  lessee  of  one  of  them  for  a considerable 
time. 

2499.  Where  is  that  ? — At  Costello. 

2500.  Under  whom  are  you  lessee  of  that  fishery  ?— I was  the  assignee  of 
Mr.  Staples  of  Dunmore,  in  the  Queen’s  County,  whose  father  obtained  a lease 
of  the  fi.shery  from  the  proprietor  originally. 

2,501.  Are  you  acquainted  with  other  fisheries  in  the  same  county  ?— Yes. 

2502.  Are  you  generally  acquainted  with  the  Galway  fisheries?-^!  am  gene- 
rally acquainted  with  that  whole  range  of  waters,  the  waters  that  flow  into 
Galway  Bay  from  the  northern  shore  of  the  bay,  including  the  Galway  fishery, 
the  Spiddle  fishery,  the  Costello  fishery,  and  the  Ballinahinch  fishery. 

2503.  Are  you  acquainted  with  any  other  Irish  fisheries  besides  those  which 
you  have  mentioned  ? — I have  that  sort  of  general  acquaintance  from  which 
I could  not  pretend  to  give  you  any  information  which  you  could  rely  upon. 

2.504.  Do  you  know  the  Ballecroy  fishery  ?— No.  I have  never  been  on  that 
water. 

2505.  Is  the  fishery  of  which  you  are  lessee  a fresh  water  or  a salt  water 

fishery  ? — 
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fishery  ? — It  is  to  a certain  extent  both ; it  is  a several  fishery,  embracing  a 
large  extent  of  right  over  the  adjacent  bay ; and  the  river  itself  is  of  consi- 
derable extent,  and  spread  out  into  a considerable  number  of  lakes. 

2506.  It  is  no  part  of  our  business  to  inquire  into  questions  of  title,  and  there- 
fore if  you  object  to  answer  this  question  you  will  say  so.  Are  you  aware 
whether  the  several  fishery  of  which  you  are  lessee  is  claimed  under  an  Act  of 
Pai'liament,  or  under  what  title  it  is  claimed  ? — That  I cannot  tell  you ; I know 
that  we  have  an  exclusive  right. 

2507.  How  long  have  you  been  in  possession  of  it  as  assignee  ? — I am  not  at 
present  in  possession  of  it ; but  I think  I was  in  possession  of  it  about  six  or 
seven  years. 

2508.  During  what  years  ? — I cannot  be  positive,  without  refeiTing,  of  course, 
•to  my  books  ; but  I think  from  the  year  1836  to  the  year  1842. 

2509.  In  fact,  before  the  enactment  of  the  first  of  the  modern  Fishery  Acts  ? 
— Yes.  I was  out  of  possession  just  the  very  season  that  that  Act  came  into 
force. 

2510.  Are  you  acquainted  with  what  the  state  of  that  fishery  has  been  since 
you  have  ceased  to  be  in  possession  ? — ^Yes.  You  ai*e  aware  that  the  operation 
'Of  the  law  gave  rights  of  which  I availed  myself  as  the  representative  of  my 
kinsman’s  estate  higher  up  the  moment  I lost  the  possession  which  I had  below. 

2511.  In  what  way  is  that  several  fishery,  of  which  you  have  spoken,  Mr. 
Staples’  fishery,  managed;  how  is  it  fished? — By  angling  exclusively. 

2.5  12.  Is  there  any  weir  ? — None  whatsoever  for  taking  fish. 

2513.  How  does  he  prevent  the  public  from  exercising  any  i-ight  which  they 
may  assert  within  those  limits  ? — Lord  Glengall  and  Mr.  Staples  took  up  the 
lease  of  the  fishery  from  me,  in  fact ; and  I have  united  with  them  so  far  as 
to  secure  the  exclusive  right  of  angling ; because  the  Martin  estate  occupies 
both  shores  of  the  river  ^ the  way  up  to  its  source,  with  the  exception  of  one 
place;  and  I possess  all  those  exclusive  lights  of  angling  belonging  to  that 
estate  until  I meet  their  land,  and  by  that  means  we  preserve  an  exclusive  right 
between  us. 

2514.  That  is,  you  prevent  thereby  fishing  from  the  shore  ; but  how  do  you 
prevent  fishing  from  boats  ? — The  river  is  very  rapid,  and  boats  would  be  use- 
less upon  it.  Upon  the  lakes  we  have  not  been  interfered  with,  nor  have  boats 
been  made  a matter  of  discussion  amongst  us  yet ; our  rights  ai’e  conceded  and 
well  known. 

2515.  Do  the  people  not  dispute  your  rights  ? — Not  at  all. 

251G.  The  fishermen  do  not  interfere  in  any  way? — We  give  such  immense 
•employment.  The  proprietors  at  the  mouth  of  the  river  keep  25  men  in  con- 
stant pay. 

2517.  As  fishermen? — As  what  w'e  call  bargers  or  watchmen  during  the 
whole  of  the  winter  ; they  receive  something  that  to  them  is  very  considerable, 
and  of  course  that  is  a great  inducement  in  the  country,  25  families  being 
supported  in  fact  during  the  winter  months. 

25]  8.  Do  you  work  these  fisheries  for  your  own  amusement,  or  do  you  work 
-them  for  profit  ? — They  have  never  been  worked  for  profit  since  I have  known 
them. 

2519.  Mr.  O.  Gore.']  Would  there  be  a market  for  the  salmon  if  you  did 
so  ? — Unquestionably  there  would. 

2520.  Mr.  Bourke.]  The  Costello  is  usually  let  to  gentlemen,  I think,  for  the 
amusement  of  angling  ? — Ever  since  I recollect.  When  I was  a boy,  they  used 
to  have  a weir  at  the  mouth  of  it;  and  it  was  kept  down  the  whole  year  round, 
and  every  fish  that  ran  in  the  river  was  caught. 

2521.  Chairman.]  Who  put  up  that  weir? — That  weir  had  been  placed  at  the 
mouth  of  that  river  from  time  iratnemorial. 

2522.  Who  maintained  it? — It  was  originally  the  property  of  Mr.  Blake  of 
TuUy,  and  he  sold  the  property,  with  some  denominations  of  land  at  the  mouth 
of  the  river  and  the  right  of  the  fishery  of  the  river,  to  a miller,  in  the  town  of 
Galway,  of  the  name  of  Regin,  for  a sum  of  money,  in  fact,  incredibly  small 
I believe,  as  far  as  the  fishery  was  concerned. 

2523.  Mr.  Bonrice.]  When  was  that? — In  the  year  1816,  I think.  Regia 
•remained  in  possession,  using  his  rights,  as  they  had  been  used  previously  to 
his  getting  the  possession,  and  Sir  Robert  Staples,  who  was  a great  sportsman, 
having  come  down  to  that  country  and  got  a lease  of  the  Spiddle,  which  is  10 
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miles  nearer  to  Galway,,  he,  having  ascertained  the  great  angling  cajjabilities 
upon  this  river,  got  a lease  of  it  for  the  life  of  his  son,  the  present  Edmund 
Staples,  of  Dunmore,  and  under  that  lease  that  fisher}’^  is  held  from  the  repre- 
sentatives of  Regin.. 

2524.  Chairman.']  When  was  this  weir  prostrated  ? — The  moment  Sir  Robert 
Staples  got  it,  his  object  being  the  increase  of  fish,  and  their  presen-ation 
exclusively  for  amusement,  he  instantly  levelled  clown  the  whole  of  the 
obstructions. 

2525.  Before  the  weir  was  prostrated,  I take  it  that  something  had  occurred 
to  induce  Sir  Robert  Staples  to  believe  that  there  had  been  a decre£«e  in  the 

supply  of  fish,  and  that  that  decrease  was  owing  to  the  existence  of  this  weir  r 

There  was  not  only  a decrease,  but  there  were  no  fish  at  all  above  the  weir,  for 
the  weir  was  at  the  very  mouth,  just  where  the  tide  came  up.  The  tide  came 
up  to  the  bridge,  and  the  weir  was  erected  below  the  bridge. 

^ 2526.  Then  immediately  after  the  weir  was  prostrated  what  happened  ? — 
Sir  Robert  was  anxious  to  secure  the  angling  for  himself  and  his  friends,  whom 
he  received  in  great  numbers  at  a very  commodious  lodge  that  he  built  close  there. 
He  removed  the  weir  altogether  to  a distance  of  about  two  miles  from  the  sea ; 
he  erected  a close  grating  across  the  stream,  which,  on  the  approach  of  the 
close  time,  he  raised;  he  kept  it  down  during  the  angling  season,  and  thereby 
had  all  the  fish  collected  as  it  were  within  a short  distance,  and  affording  of 
. course  very  great  angling.  When  the  close  time  came  he  removed  these  bars  ; 
the  fish  then  all  passed  up  into  the  upper  streams,  and  he  preserved  them 
during  the  winter  by  employing  25  men  constantly  day  and  night. 

^ 2527.  Who  was  the  proprietor  of  the  lands  in  the  upper  streams  at  th at 
time  where  the  fish  went  to  spawn  ?— They  all  belonged  to  the  Martin  family. 

2528.  So  that  I take  it  that  the  Martin  family,  being  possessed  both  of  the 
fresh-water  fishery  and  the  salt-water  fishery,  were  able  to  regulate  both 
and  did  regulate  both,  so  that  the  one  did  not  injure  the  other?— The  Martins 
were  not  possessed  of  the  fishery  at  the  mouth  of  the  river.  The  fishery  at 
gie  mouth  of  the  river  belonged  to  Regin,  he  having  purchased  it  from  Mr 
Blake,  the  Martins’  rights  were  only  rights  that  were  established  by  the  late 
Act ; that  right  of  angling  which  became  valuable  as  soon  as  the  bars  which 
they  have  at  present  in  the  river  were  widened  to  sucli  a distance  as  to  allow 
in  fact  the  free  passage  of  all  the  fish  below  a certain  size. 

2529.  Then  did  the  setting  up  of  this  grating  secure  to  Sir  Robert  Staples 
a better  supply  offish  ? — They  went  on  annually  increasing,  because  they  were 
preseiwed,  and  they  bred  so  much. 

2530*  What  were  the  Martin  family  doing  during  this  time  ? — They  never 
asserted  any  claim  whatever  to  it,  and  when  I wrote  to  Mrs.  Martin,  saying  that 
the  law  gave  her  those  rights  she  said  she  was  entirely  unaware  of  it,  and  was 
very  happy  to  hand  them  over  to  me. 

2531.  I am  not  now  referring  to  the  right  of  angling,  but  during  the  period 
of  which  you  speak,  did  the  Martin  family  protect  the  spawning  beds  in  the 

upper  portion  of  the  streams,  whilst  this  mode  of  destruction  was  going  on  '' 

No ; they  had  nothing  whatever  to  say  to  it ; they  never  took  the  least  trouble 
about  it. 


2532.  And  did  the  fish  notwithstanding  increase  annually  No  ■ they  did 
not  increase  annually  until  Sir  Robert  Staples  allowed  them  a free  pissa4  ud 
and  watched  them  during  the  breeding  time  at  his  omi  expense.  ® 

I ““d™fand  he  only  allowed  them  that  passage  during  the  close 
season  ? — Of  course.  . o o 

2534.  No  fish  passed  up  the  river  during  the  open  season  '—Previously  to 

the  passing  of  the  late  Act  he  had  a grating  so  close  that  they  could  not  pis  • 
they  went  two  miles  up  the  river,  and  there,  at  a narrow,  this  grating  was  ri=-ht 
across  the  river.  ° ® ° 

2535.  That  is  exactly  my  question,  whether,  during  the  open  season  the 

f I'*'*™  from  passing  up  the  river  efieo- 

tually  ?— They  are  not  now. 

2536.  Were  they  then  ? — They  were  then. 

2537.  Am  I to  understand  you  to  say,  that  at  the  time  when  this  lattice 
work  was  being  kept  up,  the  fish,  notwithstanding,  continued  to  increase 
annu^y  .'— Of  course  the  keeping  down  of  this  lattice  work  did  not  interfere 
with  their  breeding,  because  they  were  allowed  to  go  up  at  the  season  to  breed. 

2,')38.  As 
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2538.  As  a matter  of  fact,  did  the  supply  of  fish  in  the  river  continue  to 
increase  annually  ? — There  is  no  question  it  did  ; they  quadrupled. 

2539.  How  were  the  breeding  fish  protected  during  this  period  ? — By  gangs 
of  men,  four  or  five  together,  patrolling  during  the  whole  of  every  winter 
night. 

2540.  Wlio  employed  those  men? — Sir  Robert  Staples,  and  I did  after  him. 

2541.  His  land  did  not  extend  so  high  up  the  river  as  the  spawning  beds' 
—No. 

2542.  Who  protected  those  beds? — His  men.  He  employed  the  tenants  on 
the  Martin  estate  as  his  keepers,  and  paid  them  their  wages. 

2543.  With  the  approbation  of  the  Martin  family,  of  course  ? — The  Martin 
family  did  not  interfere  at  all  one  way  or  the  other ; they  did  not  believe  or 
think  that  they  had  any  rights  whatever;  neither  had  they  until  the  late  Bill 
passed. 

2544.  I am  not  speaking  of  the  right  to  fish,  but  of  the  right  to  employ 
their  men  upon  their  own  property  in  protecting  the  spawning  beds;  was  it 
done  with  the  acquiescence  of  the  Martin  family  ? — The  Martin  family  were 
very  glad  that  their  tenants  got  employment. 

2545.  It  was  done  with  their  acquiescence? — Yes. 

2546.  Then  it  was  the  same  thing  as  if  the  Martin  estate  and  this  weir  had 
been  in  possession  of  the  same  person  ; the  weir  was  regulated  so  that  the  one 
interest  did  not  clash  with  the  other  interest? — In  point  of  fact,  the  Martins 
had  no  interest  at  all  until  the  late  Act  of  Parliament  created  it. 

2.547.  There  was  one  uniform  system  of  management;  the  man  who  fished  the 
weir  took  upon  himself  tlie  care  of  protecting  the  spawning  beds  ?— Exactly  ; 
the  whole  of  the  river,  up  to  the  very  source. 

2548.  If  it  had  not  been  so  ; if  he  bad  not  been  allowed  to  employ  the  tenants 
of  the  Martin  family  for  that  purpose,  is  it  your  opinion  that  there  would  have 
been  considerable  poaching  in  the  close  season  in  the  fresh  water? — Not  a 
single  fish  that  went  up  would  ever  have  come  back  again. 

2.549.  Would  that  disposition  to  poach,  do  you  think,  have  been  encouraged 
by  the  disinclination  of  the  Martin  family  to  interfere  in  a matter  in  which 
they  conceived  themselves  to  have  no  direct  interest  ? — The  Martin  family  had 
nothing  whatever  to  say  to  it. 

2,5.50.  The  Martin  family  not  conceiving  themselves  to  have  any  direct  interest 
in  the  matter,  would  not,  in  your  opinion,  that  disposition  to  poach  have  been 
encouraged  by  the  indifference  of  the  Martin  family  as  to  the  protection  of  the 
fish  in  the  close  season  ? — I do  not  think  that  that  would  influence  it  the  one 
way  or  the  other : the  people  went  to  catch  fish  because  they  liked  to  obtain 
them  for  food,  and  for  no  other  reason. 

2,551.  If  there  had  been  no  police  in  the  upper  portions  of  the  river,  they 
would  have  killed  the  fish;  but  as  there  wei’e  police  in  the  upper  portions  of 
the  river,  they  did  not  kill  the  fish? — They  were  prevented. 

2552.  Then  I say  that  if  they  had  not  been  prevented,  this  disposition  of 
theirs  to  poach  would  have  been  encouraged  by  the  impunity  which  they 
enjoyed,  woulditnot? — Of  course  ; if  there  was  nobody  there  to  prevent  them, 
they  would  have  gone  right  into  the  river,  and  have  killed  every  fish  which  was 
in  it ; there  is  no  doubt  about  that. 

2553*  Do  you  think  that  the  privilege  which  Sir  Robert  Staples  enjoyed  of 
policing  the  upper  portions  of  the  river,  though  not  his  own  property,  to  a great 
degree  neutralized  the  effect  of  the  wem  which  he  fished  in  that  portion  of 
the  property  which  was  his,  the  effect  of  that  weir  being  to  deprive  the  upper 
proprietors  of  all  interest  in  the  matter,  and  therefore  indisposing  them  to 
exercise  any  efficient  protection  over  the  spawning  beds  ? — I think  it  was 
owing  to  the  police,  as  you  may  term  them,  which  he  employed  for  their  pre- 
servation, that  they  were  preserved  at  all ; there  would  have  been  no  fish 
otherwise. 

2554.  How  long  has  that  weir  of  lattice  work  been  in  existence? — Ever 
since  1 recollect  the  river. 

2555-  How  long  has  the  weir  which  he  put  up  in  the  room  of  the  other  weir 
been  standing  ? — repeat  my  answer ; ever  since  I recollect  the  river ; I only 
recollect  it  from  the  first  year  of  the  leasing. 

2556.  Is  it  standing  now  ? — .Of  course  it  is  not  standing  now ; even  now, 
0.40.  T 4 when 
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J.  Martin,  Esq.  when  the  close  season  comes,  it  is  removed,  and  it  is  removed  every  Saturday 
night. 

15  March  1849.  2557.  It  is  now  the  open  season,  surely  ? — The  fish  do  not  run  in  this  river 

until  the  month  of  June,  and  that  is  the  most  important  mistake  in  the  whole 
system  of  fishery  law  in  Ireland ; the  gross  injustice  that  is  done  by  one  uniform 
system  of  legislation  applied  to  rivers  that  have  nothing  in  common. 

2558.  Captain  Jones-I  As  to  close  time  ? — As  to  close  time. 

2559-  Chairman.']  My  question  meant  this  : is  that  lattice  weir  periodical!}'- 
replaced  at  the  spot  where  Sir  Robert  Staples  first  set  it  ? — It  is,  generally  about 
the  29th  of  May. 

2560.  That  is  an  obstruction  therefore  to  the  fishery  and  the  navigation  of 
the  river  ? — It  is  not  a navigable  river,  it  is  only  a small  stream ; what  you  call 
a brook  in  this  country,  spread  into  lakes. 

2561.  But  there  is  the  obstruction  on  the  river  of  which  you  speak,  this 
lattice  work  ? — There  is,  so  far.  Now  I wish  that  this  should  be  quite  under- 
stood : It  is  in  the  power  of  the  parties  who  possess  the  Costello  at  this  moment 
to  put  down  the  weir  where  it  was  originally,  at  the  mouth  of  the  river,  and  to 
take  every  fish  that  comes  into  the  river  that  is  not  small  enough  to  pass, 
namely,  two  inches  and  a quarter.  Instead  of  taking  them  in  that  kind  of  wa}% 
the  back  rails  only  of  the  weir  are  taken  and  moved  two  miles  up  the  river,  and 
placed  across  without  any  cruives  whatever  for  the  taking  of  fish  ; the  conse- 
quence is,  that  they  merely  prevent  the  fish  running  up  for  six  days  ; at  the 
end  of  six  days  they  are  removed,  and  the  fish  have  36  hours  to  make  their  way 
to  the  head  of  the  i*iver ; two  nights  and  one  day. 

2562.  Are  they  removed  entirely  ?— Totally. 

2563.  From  one  bank  of  the  river  to  the  other? — The  place  is  not  more 
than  10  feet  wide  ; the  water  rushes  between  two  high  cliffs. 

2564.  Is  it  such  a fall  that  a boat  could  not  go  out? — It  could  not. 

2565.  It  is  a fall  of  water  ? — It  is  a fall ; the  river  consists  of  a set  of  torrents- 
gradually ; a kind  of  steps. 

2566.  Mr.  Bourke.]  The  lattices  are  put  down,  for  the  purpose  of  keeping 
the  fish  in  the  two  lower  miles  of  the  river,  for  the  amusement  of  the  gentle- 
men who  rent  it  ? — That  is  precisely  the  object  of  putting  them  down. 

2567.  Chairman.]  By  whom  is  that  lattice  weir  now  managed?— It  is 
managed  by  their  head  keeper. 

2568.  They  have  it  in  then*  own  hands;  they  employ  their  own  keeper? — 
They  have  a head  keeper,  and  25  subordinates. 

2569.  Captain  Jones.]  Lord  Glengall,  and  somebody  else,  I think  you  said? 
— Lord  Glengall,  Mr.  Staples,  and  Lord  Howth ; they  have  joined  Mr.  Staples. 

2570.  Mr.  Bourhe^  It  is  a sort  of  club  which  has  been  established  by 
certain  gentlemen  who  are  fond  of  fishing? — It  is  a sort  of  club,  just  the  same 
as  exists  at  this  moment  at  Christchurch,  in  Hampshire,  on  the  River  Avon,  as 
I understand. 

2571.  Chairman.]^  Do  you  know  in  what  condition  the  fishery  in  the  upper 
portion  of  the  river  is  now,  where  the  Martins  fish  ? — I do,  because  I possess  it. 

2572.  In  \yhat  condition  do  you  find  that  the  fisheries  are? — I find  that 
I can  kill  an  immense  quantity  of  fish  in  the  lakes  above  that  weir- 

2573-  Mr.  Grogan.]  Above  that  obstruction? — Yes,  an  immense  quantity ; 
I killed  50  white  trout,  weighing  from  1 Jib.  to  5 lbs.,  between  breakfast  and 
dinner. 

2574.  Chairman.]  When  you  first  knew  the  property,  was  it  so  ?— Certainly 
not  ; because  the  wires  were  so  close  together  under  the  old  law,  that  no  fish 
could  jjass  at  all.  Now  there  are  2 J inches,  and  if  you  put  a fish  on  the  edge, 
a fish  of  5 lbs.  will  run  through  those  with  the  greatest  ease. 

2575-  At  what  period  was  it  that  you  last  observed  a scantiness  of  fish  in 
the  upper  portions  of  the  river?— I have  not  observed  any  scarcity  of  fish  at 
all  since  they  were  let  up. 

2576.  When  was  that  ? — After  the  passing  of  the  last  Fishery  Bill. 

2577.  The  first  Fishery  Bill,  or  the  last?— I mean  the  Bill  that  regulated  the 

weirs.  ° 

2578.  Can  you  tell  what  year  it  was  ? — I cannot. 

2579.  it  1842,  do  you  think?— I suppose  it  was  about  that  time. 

2580.  It  is  the  first  Fishery  Act  you  mean  ? — Yes;  1842. 

2581.  Before  that  time  there  were  very  few  fish,  or  none  at  all,  I think  you 

say  ? — 
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say? — Before  that  time  it  was  an  ntter  impossibility  that  they  could  be  there 
until  it  was  unlawful  to  go  and  catch  them. 

2582.  Before  the  period  of  which  you  speak,  the  proprietors  of  the  Martin 
estate  had  no  interest  in  going  to  any  expense  or  trouble  in  preserving  the 
spawning  beds  ? — ^They  had  no  rights  whatever  connected  with  the  river  5 any 
rights  that  they  have  were  created  by  the  late  Bill. 

25S3.  Tliat  is  a question  of  law ; I ask  you  a question  of  fact ; had  they  any 
interest  in  going  to  any  expense  or  trouble  before  that  period  in  policing  the 
upper  portion  of  the  river  ? — Of  course  they  had  not. 

2584.  Now  they  have? — Now  they  have,  and  they  do  not  do  it,  except 
through  me. 

2585.  But  they  have  an  interest  in  doing  so  ; it  is  their  interest  to  do  it  ? — 
I suppose  it  is. 

2586.  You  say  that  fish  are  now  taken  considerably  above  the  weir? — Yes. 

2587.  And  that  is  the  direct  consequence  of  allowing  the  fish  free  access  and 
regress  ? — No  doubt  it  has  that  effect ; I have  built  a house  upon  the  river 
higher  up,  and  I have  a fishing  lodge  there,  and  I angle  there  with  my  friends. 

2588.  If  you  had  not  been  lessee  of  this  fishery  at  the  period  of  which  you 
speak,  would  you  have  felt  it  to  be  your  interest  to  police  the  upper  portions  of 
the  river  to  prevent  poaching? — I should  not. 

2589.  But  was  it  your  interest  to  do  it  ? — No. 

2590.  Before  fish  came  up? — I see  now  what  you  mean.  The  whole  police 
force  was  kept  below  the  weir  during  the  open  season ; the  whole  force  was 
kept  at  one  place,  where  we  had  an  iron  weir  across  the  river ; we  kept  our 
whole  force  there  during  the  angling  time,  to  prevent  the  drawing  of  nets 
among  the  crowded  pools.  The  moment  that  w^e  removed  the  rails,  our  police 
force  went  with  the  fish,  and  they  accompanied  the  fish  to  their  haunts  in  the 
upper  portion  of  the  river,  and  protected  them  during  the  process  of  breeding. 

2591.  You  were  then  lessee  of  the  fishery  ? — Yes. 

2592.  Supposing  you  had  not  been  lessee  of  the  fishery,  but  merely  the 
owner  of  property,  which  I take  it  you  are  now,  above  the  fishery,  would  you 
have  taken  any  trouble,  or  gone  to  any  expense,  previously  to  1842,  in  pro- 
tecting the  spawning  beds  ? — Certainly  not ; and  I will  tell  you  why,  because  my 
rights  could  only  accrue  when  the  law  declared  that  I should  not  be  entitled  to 
catch  the  fish. 

2593-  Captain  Archdall^  Is  this  fishery  kept  for  the  purpose  of  angling  r — 
It  has  been  from  the  period  of  Sir  Robert  Staples’ lease.  1 think  that  lease 
bears  date  in  1822. 

2594.  And  no  salmon  are  caught  in  draught  nets  in  any  part  of  the  river? — 
I have  known,  when  a long  series  of  dry  and  calm  weather  occurred,  a net  or 
two  at  the  mouth  of  the  river,  once  or  twice  in  the  whole  year,  and  20  or  30 
salmon  caught. 

2595.  Mr.  Bourke.']  It  is  not  the  habit  of  the  peasantry  to  set  bag  nets  at 
the  mouth  of  the  river  ? — No. 

2596.  Chairman.']  Are  there  any  Scotch  nets  or  stake  nets  at  the  mouth  of 
the  river  ? — No  ; a man  threatened  me  with  doing  that,  and  I said  that  I would 
demolish  them  if  he  did  so;  and  he  did  not  come.  1 said  that  he  would  be 
a trespasser,  and  that  he  would  be  breaking  the  law  if  he  came  upon  my  pro- 
perty, and  that  if  the  law  were  broken  it  might  result  in  a riot. 

2597.  Mr.  Grogan.]  There  is  no  angling  allowed  in  this  river  except  by  the 
permission  of  the  proprietors,  yourself  and  these  lessees  ? — Yes,  by  the  per- 
mission of  the  lessee  and  the  Martin  family. 

2598.  For  the  protection  of  the  fish  during  the  breeding  season  would  the 
policing  of  the  rivers  be  observed  by  the  people  themselves,  if  they  were  not 
specially  paid  for  it  ? — Certainly  not ; everybody  in  the  whole  country  would 
turn  out  and  kill  all  the  fish,  and  there  would  be  none  at  all  before  long. 
These  fish  go  ahead  as  far  as  they  can  ; when  they  get  near  the  head,  of  course 
eveiy  river  has  some  little  leading  streams,  not  more  than  a foot  wide  and  a 
foot  deep,  and  in  the  winter  time  those  trout  go  in  there,  and  I could  take 
them  up  with  my  hand  and  put  them  in  again. 

2599.  Mr.  Bourke.]  You  stated  that  the  salmon  do  not  run  in  the  Costello 
till  very  late  in  the  year  ? — I never  knew  more  than  about  four  or  five,  what 
we  call  spring  fish,  taken  during  the  whole  period  that  I had  the  place. 

0.40.  Z 2600.  Captain 
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2600.  Captain  Archdall.']  Before  what  period  of  the  year? — Before  the  2J)th 
of  May  or  the  1st  of  June. 

2doi.  Mr.  Boiirke.']  Have  you  availed  yourself  or  have  Sir  Robert  Staples 
and  Lord  Glengall  availed  themselves  of  the  power  given  to  the  Commissioners 
in  the  last  Act  of  altering  the  close  season  in  certain  rivers? — Yes  ; we  made 
an  application,  but  the  alteration  that  has  been  made  is  scarcely  sufficient,  I 
tliink  ; it  so  happens  sometimes  that  if  there  are  long  droughts  in  summer,  we 
have  not  a salmon  in  that  river  before  the  1st  of  August. 

2602.  C/ifiin?um.]  Not  going  up? — They  cannot;  they  do  not  get  water; 
there  are  thousands  of  them  coming  up  every  tide,  just  at  the  place  where  the 
river  meets  the  tide,  and  they  go  back  again  with  every  tide,  out  into  the 
harbour ; there  they  lie  and  wait  just  until  a fresh  comes,  and  then  they 
rush  a head. 

2603.  Mr.  Bourke^  What  steps  have  the  Commissioners  resolved  to  take 
with  regard  to  the  alteration  of  the  season  in  the  Costello  r — They  have 
extended  the  time. 

2604.  Chairman.']  To  what  period  have  they  extended  it  in  the  case  of  the 
Costello  ? — I think  they  have  extended  it  to  the  29th  of  September. 

2605.  Mr.  Bourhe.]  Then  have  they  in  proportion  put  further  on  in  the 
spring  the  commencement  of  it  ? — No ; they  have  left  the  other  as  it  was. 

2606.  Chairman.]  Nominally,  in  point  of  law,  it  is  now  the  open  season? 
— It  is  from  February  until  the  29th  of  September,  I think,  and  until  the  20th 
of  October  for  trout.  I speak  from  memory. 

2607.  Are  the  lattices  at  this  moment  set,  or  are  they  removed,  this  being 
the  open  season  ? — I told  you  before  that  they  were  never  put  down  in  that 
river  till  the  29th  of  May  or  the  month  of  June. 

2608.  1 understood  you  that  they  were  put  down  only  in  the  open  season  ; 
this  is  the  open  season  by  law  ? — There  are  no  fish  there  at  present. 

2609.  They  do  not  set  them? — No  ; for  this  good  reason,  that  the  returning 
fish  would  he  stopped. 

2610.  They  do  not?— No,  never;  the  unclean  fish  going  down  would  be 
stopped,  and  they  would  not  do  that. 

2611.  In  reference  to  a question  put  to  you  by  an  Honourable  Member, 
these  lessees  do  not  take  advantage  of  the  extension  of  time  in  one  respect, 
without  also  allowing  the  public  the  benefit  of  a corresponding  curtailment  at 
the  commencement  of  the  season  ; that  is  to  say,  they  do  not  insist  on  the  full 
measure  of  their  legal  rights,  but  they  have  regard  to  the  natural  season,  not 
to  the  legal  season  ? — They  go  entirely  upon  the  principle  of  multipljang  the 
fish,  and  preserving  them  in  every  possible  way. 

2612.  Captain  ArcAffa/^.]  Do  the  occupiers  of  land  on  the  borders  of  this 
river  ever  ask  for  and  obtain  permission  to  angle  from  the  proprietors  ? — No  ; 
because,  as  I have  explained,  the  Martin  estate  bounds  the  river  on  both  sides, 
with  one  exception ; there  is  one  gentleman  having  a frontage  of  about  half  a 
mile.  Mrs.  Martin’s  estate  extends  1 1 miles  on  one  side,  I think,  and  about  the 
same  on  the  other,  with  this  little  exception ; she  has  assigned  all  those  rights 
to  me. 

2613.  Do  you  have  any  application  made  to  you  by  occupiers  to  be  allowed 
to  angle  or  draw  for  salmon  ? — They  are  nothing  but  poor  herdsmen;  they  ask 
me  merely  to  go  and  fish,  and  I have  invariably  granted  it  these  last  two  or 
three  years ; they  are  starving,  and  fish  is  a valuable  assistance  to  them. 

2614.  Chairman:]  At  the  mouths  of  the  other  Galway  rivers  are  there  any 
stake  weirs  ? — No  ; we  have  always  prevented  it. 

2615.  Are  there  any  other  weirs  existing  across  the  Galway  rivers  ? — Yes, 
at  Ballinahinch. 

2616.  Whereabouts  is  that? — Just  where  the  tide  water  meets  the  river: 
that  is  a great  weir. 

2617.  Do  boats  go  up  as  far  as  the  Ballinahinch  weir?— Yes;  they  could 
with  the  tide. 

2618.  Could  they  go  up  beyond  it  if  there  were  no  weir?— I do  not  think 
they  could  well. 

2619.  Is  there  a gap  in  the  weir? — I do  not  know  how  they  carry  on  that 
weir;  I believe  they  go  on  the  principle  of  catching  as  much  as  they  can. 

2620.  Is  there  no  gap  in  it  ? — No,  no  gap  whatever. 

2621.  Who 
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2621.  Who  is  the  claimant  of  that  weir  r— There  is  a Scotchman  there  of 
the  name  of  Robinson.  ^ 

2(322.  Under  whom,  does  he  claim  it  r — Under  Mr.  Martin. 

2623.  Grogan.']  Do  you  know  the  weir  yourself  well-— I do,  perfectly 

well.  ^ ^ 

2624.  Chaii-man.']  Is  it  a solid  substantial  erection  ? — It  is. 

2625.  Does  it  effectually  prevent  fish  from  ascending  the  river? — Effectually 
when  the  bars  are  down. 

2626.  How  long  has  the  weir  been  there? — I believe  it  has  been  there  these 
200  years. 

2627.  In  what  state  is  that  fishery  as  to  the  supply  of  fish ; is  that  river  well 
stocked  with  salmon  ? — I tliink  there  is  a gradual  decrease  in  the  supply, 

2628.  Since  you  have  known  it  ? — Since  I have  known  it. 

2629.  Do  you  attribute  that  decrease  in  any  way  to  that  weir  ? — I do. 

2630.  Will  you  state  in  what  way  in  your  opinion  the  existence  of  that  weir 
is  incompatible  with  a due  supply  of  fislj  ? — Because  it  w’as  kept  down  the 
whole  yeai*  round,  and  no  fish  were  let  up  to  breed  at  all ; of  course  it  is  only 
natm-al  to  suppose  that  they  were  gradually  getting  less. 

263  T . Mr.  Boxirke.]  How  long  is  the  river  r — It  is  a large  body  of  water. 

2632.  How  far  does  it  run  up  into  the  country  ?— There  is  the  Ballinahinch 
Lake,  the  Lake  of  Derryclare,  and  Lake  Ina ; three  very  large  lakes.  I suppose 
it  runs  up  perhaps  14  or  15  miles ; but  you  are  not  to  consider  that  because  it 
is  so  short  even  as  that,  the  body  of  water  in  it  is  not  very  great. 

2633.  Are  all  those  lakes  in  those  parts  of  the  river  on  the  Martin  estate  ? — 
Yes,  I think,  except  Lough  Ina ; I think  the  southern  shore  of  Lough  Ina  is 
the  property  of  the  university  of  Dublin. 

2634.  That  is  the  only  part  which  does  not  belong  to  the  same  proprietor  as 
the  part  where  the  weir  actually  stands  ? — I think  so. 

2635.  Chairman.']  Is  there  any  other  river  on  that  coast  obstructed  by  a 
weir  besides  the  Ballinahinch  River  ?— No  ; in  the  Spiddle  River  I think  the 
weir  has  not  been  down  latterly  at  all. 

2636.  Who  is  the  proprietor  of  that? — Mr.  Fitzpatrick;  I think  he  is  a 
Member  of  the  House  for  the  Queen’s  County ; he  is  lessee  of  it. 

2637.  And  if  it  has  been  destroyed,  has  it  been  destroyed  by  him  ? — I do  not 
think  he  has  taken  any  fish  in  the  weir  since  he  came  into  tlie  possession  of  it. 

2638.  Do  you  know  how  long  that  has  been  ?— Five  or  six  years, 

2639.  I®  Spiddle  River  navigable  for  boats  ? — No. 

2640.  Mr.  Bourke.]  There  is  no  river  along  the  coast  of  Galway,  I think, 
which  is  navigable  ? — No  ; my  reply  was  entirely  confined  to  the  possibility  of 
getting  a boat  up. 

2641.  Would  there  be  any  possibility  of  getting  a boat  of  such  a nature  as 
to  be  of  any  use  to  trade  up  to  the  weir  1 — Certainly  not ; if  you  did  happen 
to  get  her  up  there  in  a spring  tide,  she  must  remain  there  till  the  spring  tide 
came  again  to  get  her  away. 

2642. ^  Mr.  Grogan.]  With  regai-d  to  your  own  riva-,  do  you  conceive  that 
the  raising  of  this  iron  lattice  work,  which  you  have  described  as  being  raised 
until  the  Alonday  morning,  during  the  open  season,  was  sufficient  to  stock  the 
upper  part  with  breeding  fish  ? — The  best  proof  of  it  is,  that  I have  excellent 
fishing  above,  and  have  thought  it  worth  my  while  to  build  a house  there. 

2643.  Is  there  a gap  in  the  weir  of  Mr.  Martin,  which  you  have  been  speak- 
ing of,  what  is  called  the  Queen’s  Gap  ? — I have  not  seen  the  weir  of  Ballina- 
hinch since  Mr.  Martin’s  death,  which  is  now  nearly  two  years  ago;  but  when 
I saw  it,  there  were  none  of  the  provisions  of  the  law  complied  with. 

2644.  If  the  provisions  of  the  law  were  properly  carried  out,  would  you  con- 
ceive that  as  regards  those  three  rivers  which  you  have  spoken  of,  the  upper 
parts  would  be  sufficiently  stocked  with  breeding  fish  ? — I think  it  would  ac- 
complish everything ; that  instead  of  having  that  fishery  ruined,  in  my  opinion, 
as  it  is,  and  a very  valuable  property  destroyed  by  this  person,  who  is  the 
lessee  of  it,  you  would  then  have  that  property  increasing  in  value,  and  con- 
ferring the  greatest  benefits  on  the  whole  district. 

264,5.  Has  it  occurred  within  your  own  knowledge  that  there  has  been  any 
litigation  on  the  subject  of  these  weirs,  and  the  non-observance  of  the  laws  ? — 
No ; I confess  to  you  that  I looked  with  the  greatest  astonishment  at  the  weir 
when  1 saw  it  }'ears  after  the  law  had  declared  that  the  weirs  should  be  con- 
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structed  on  a certain  principle,  seeing  the  whole  provisions  of  the  law  totally 
disregarded,  as  if  they  had  not  any  existence  whatever. 

2646.  Are  you  able  to  give  any  reason,  or  have  you  any  opinion  why  those 
provisions  of  the  law  were  not  attempted  to  be  carried  out ; was  it  on  account 
of  the  expense  or  uncertainty? — Not  at  all.  In  the  case  of  this  person  who 
leased  the  river,  his  business  was  to  catch  as  much  fish  as  he  could  during  his 
own  time,  I presume. 

2647.  Were  any  of  his  neighbours  above  his  weir,  who  might  have  been 
interested  in  the  fish  coming  up,  deterred  from  proceeding  against  him  to 
enforce  the  law  by  the  expense  and  uncertainty  attending  the  present  system 
of  law  ? — There  was  only  poor  old  Dr.  Sadler,  the  Provost  of  the  University,  to 
interfere  with  him.  He  did  not  interfere. 

2648.  There  is  a tax  you  are  aware  upon  all  engines  for  taking  fish? — Yes. 

2649.  Graduated  according  to  the  supposed  utility  of  the  instruments  ? 
—Yes. 

2650.  If  that  tax  were  especially  applied  for  the  policing  of  the  river,  and 
not  so  excessive  in  amount  as  to  deter  the  farming  class,  and  persons  residing 
in  the  neighbourhood  generally,  from  paying  it,  do  you  think  that  the  river 
would  be  sufficiently  policed  under  those  circumstances,  supposing  of  course 
that  there  was  a free  access  for  the  fish  up  the  river,  as  intended  by  law  r — If  the 
taxation  to  be  levied  in  the  shape  of  licences  for  fishing  were  applied  to  the 
Ballinahinch  River,  and  a due  compliance  with  the  law  strictly  enforced,  you 
might  put  sentinels  the  whole  year  round  within  every  five  yards  of  each  other ; 
or  the  whole  winter. 

2651.  Do  you  think  that  the  people  would  themselves  police  the  river? — 
Not  at  all,  but  you  would  have  such  an  enormous  fund  in  hand  as  to  be  able 
to  pay  men  to  watch  every  10  yards  of  it. 

2652.  That  comes  to  the  same  thing? — Yes. 

2653.  Chairman.']  Have  you  ever  had  occasion  yourself  to  put  in  execution 
the  law  which  provides  for  the  abatement  of  weirs  and  nuisances  r — I have 
had  occasion  there,  hut  I should  not  like  to  do  it. 

2654.  You  have  never  done  it? — I have  never  done  it ; I looked  on ; I knew 
it  was  contrary  to  law;  I did  not  do  it. 

2655.  Are  you  speaking  of  the  Ballinahinch  Weir? — Yes. 

2656.  What  deterred  you  from  doing  it? — I did  not  like  to  level  another 
gentleman’s  weir  ; I had  nothing  to  say  to  it. 

2657.  Do  not  you  think  that  that  is  a matter  which  ought  to  be  left  to  the 
Government,  concerning  as  it  does  the  community  at  large  ? — I think  myself 
there  ought  to  be  a more  stringent  enforcement  of  the  law  upon  that  subject. 

2658.  Will  you  have  the  goodness  to  direct  your  attention  to  the  distinction 
which  I am  taking.  Do  you  think  that  that  stringent  enforcement  of  the  law 
should  be  carried  out  by  tbe  Government,  or  that  it  should  be  left  to  individuals  ? 
— I think  if  the  Government  could  be  induced  to  take  it  up,  it  should  be  left 
to  them,  because  they  possess  more  power  and  more  machinery  to  do  it. 

2659.  Therefore  do  you  think  that  it  would  be  an  amendment  in  the  law  in 
that  respect,  if  such  additional  powers  were  granted,  and  such  a simplification 
of  process  were  to  take  place,  as  to  render  that  easy  which  is  now  difScult,  the 
removal  of  these  nuisances? — Doubtless;  whatever  would  facilitate  the  object 
which  you  have,  would  be  desirable ; and  it  is  desirable  to  facilitate  the  carry- 
ing out  of  the  law  with  regard  to  these  fisheries,  because  they  are  a valuable 
property,  and  very  beneficial  in  such  a wild  remote  district  as  that  is. 

2660.  Mr.  Bourke.]  Is  there  a coast-guard  station  near  the  fishery  at  Ballina- 
hinch ? — Yes,  I think  there  is,  at  Roundstone. 

2661.  Do  not  you  think  that  if  the  men  of  the  coast  guard  were  ordered  by 
their  officer  to  see  that  the  provisions  of  the  law  were  complied  with  at  this 
weir,  it  would  have  the  desired  effect  ? — I think  they  would  he  very  useful 
auxiliaries. 

2662.  Do  you  think  that  it  would  be  in  their  power  to  see  that  the  weir  was 
opened  for  the  36  hours  in  the  week  ? — I doubt  whether  they  are  not  too  far 
away  for  that. 

2663.  Chairman.]  You  are  aware  that  the  law  requires  that  not  only  the 
hatches  shall  be  open  during  tbe  36  hours  in  the  week,  but  that  there  shall 
be  regularly  kept  a gap  called  the  Queen’s  Share,  or  Queen’s  Gap  ? — I am 
aware  of  that ; in  navigable  rivers  I thought  that  was. 

2664.  I am 
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2664.  I am  speaking  of  the  Ballinahinch  weir  ? — Yes. 

2665.  You  would  not  leave  to  the  coast  guard,  would  you,  without  a judicial 
sentence  of  some  kind,  the  responsibility  of  prostrating  so  much  of  the  weir  as 
would  be  requisite  to  make  that  gap  ? — I think  that  there  ought  to  be  a power 
left  to  somebody  to  proceed  and  open  the  gap,  and  to  provide  that  the  bars 
shall  be  so  constructed  in  every  weir  as  to  comply  with  the  provisions  of  the 
law. 

2666.  Would  you  leave  that  to  the  coast  guard  without  any  further  au- 
thority ? — I would  not,  because  the  coast  guard  are  altogether  inefficient  for  it; 
they  are  quite  by  the  sea. 

2667.  Is  it  not  the  fact  that  the  coast  guard  have  other  duties  of  their  own 
to  engage  their  attention,  sufficient  to  occupy  them  in  the  present  state  of  their 
force  ? — They  may  have.  I think  they  have  nothing  to  do  but  to  go  and 
saunter  about  a hill  with  a glass  in  their  hand ; at  least,  that  is  all  I have  ever 
seen  them  doing. 

2668.  Would  it  be  an  improvement,  in  your  opinion,  if,  instead  of  leaving  to 
any  bodies  now  in  existence  the  care  of  removing  these  nuisances,  and  keeping 
them  so,  a distinct  department  should  be  created,  having  the  necessary  powers, 
and  the  power  of  calling  in  the  aid  of  the  constabulary  and  coast  guard,  and, 
indeed  of  the  subjects  at  large,  when  found  desirable  for  the  object? — If  you 
mean  what  my  own  opinion  is  of  how  the  law  might  be  carried  out  effectually, 
I will  tell  you  it.  I think  there  ought  to  be  local  inspectors.  I think  there 
ought  to  be  a local  inspector,  with  a district,  and  that  he  should  have  the  same 
powers  in  that  district,  with  regard  to  his  particular  office,  in  the  preservation 
of  fish,  as  a stipendiary  magistrate,  and  the  same  powers  to  enforce  his 
authority  by  the  assistance  of  the  police  and  every  other  accredited  authority 
in  the  district  in  which  he  is.  That  is  my  opinion. 

2669.  Mr.  Grogan^  How  would  you  pay  that  officer?— I suppose  you  must 
come  upon  the  Consolidated  Fund.  I do  not  know  any  other  way,  unless  by 
applying  the  proceeds  of  licences  to  that  object. 

2^70.  Chai7'man.~\  Supposing  it  were  left  to  private  individuals,  in  the 
manner  that  it  is  now',  and  private  individuals  were  to  attempt  to  put  the  law 
in  force,  from  what  ^mu  know  of  your  part  of  the  country,  do  you  think  that 
that  would  be  found  to  create  ill  blood  ? — I think  it  would  end  in  the  private 
individuals  getting  a sound  flogging  whenever  they  went  out  to  enforce  the 
law.  That  is  my  opinion  of  it. 

2671.  Mr.  Bourke.^  Do  you  think  that  these  local  inspectors  whom  you 
speak  of,  with  the  assistance  of  the  constabulary,  could  enforce  all  these 
objects  ? — I do.  I think  the  assi.stance  of  the  constabulary,  together  with  such 
aid  as  individuals  would  give  to  protect  their  own  property,  would  be  sufficient. 

2672.  Mr.  Scully!^  Respecting  the  fund  to  pay  that  bod)’’,  do  not  you  think 
that  it  would  be  fair  to  tax  those  who  use  those  rivers  for  fishing  purposes  ? 
— You  might  apply  all  the  tax  upon  the  fishing  rods  and  nets,  and  you  might 
also  assess  fisheries  themselves,  in  some  proportion,  and  anglers  who  visited 
these  rivers. 

2673.  That  would  create  the  fund  in  a proper  way,  you  think? — All  you 
would  have  to  pay  would  be  the  salary  of  the  inspector,  because  all  the  other 
means  are  at  hand ; the  police  are  there. 

2674.  Mr.  Grogan.']  Could  the  office  of  local  inspector  be  combined  with  any 
office  of  the  constabulary  at  present,  in  your  judgment  ? — I think  not  with 
advantage  to  the  public  service. 

2675.  And  not  with  the  coast  guard  either  r — No,  I am  certain  not,  because 
the  coast  guard,  although  they  have  little  or  nothing  to  do,  still  they  have  a 
routine  of  duty  to  perform,  both  day  and  night,  which  would  prevent  their 
discharging  such  a duty ; in  point  of  fact,  neither  duty  would  be  performed 
then. 

2676.  You  are  of  opinion  then  that  it  would  be  necessary  to  have  a separate 
officer  to  watch  the  fisheries? — I am  quite  clear  as  to  that,  and  I think  he 
would  have  quite  enough  to  do. 

2677.  Chairman.]  This  inspector,  you  think,  would  have  quite  enough  to  do 
in  seeing  the  law  enforced  with  respect  to  keeping  the  rivers  in  their  existing 
condition,  supposing  that  condition  to  be  strictly  legal,  when  the  obstructions 
were  once  removed  ? — Yes. 

2678.  That  is  a permanent  duty,  is  it  not  ? — Yes. 
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2G79.  there  is  also,  as  I understand,  a temporary  duty  which  will  have 
been  discharged  as  soon  as  existing  illegal  obstructions  are  removed;  con- 
fining your  answer  to  that  question,  do  you  think  that  it  would  be  an  improve- 
ment of  the  law  if  you  could  get  a Board,  or  tribunal  of  some  kind,  to  adjudicate 
judicially  upon  those  existing  obstructions,  without  expense  or  trouble  to  the 
parties,  and  a decision  once  rendered,  to  have  the  obstructions  removed ; upon 
which,  the  functions  of  the  Commissioners  having  expired,  it  would  become 
a mere  matter  of  police,  which  the  local  inspectors  whom  you  propose  could 
■well  attend  to ; do  you  think  that  that  would  be  a useful  addition  to  your 
plan  ? — Yes,  if  it  were  required,  but  I apprehend  that  under  the  present  fishery 
law,  the  first  Fishery  Act,  the  Commissioners  have  "the  pow’er  of  determining 
■what  constitutes  an  obstruction. 

2680.  Are  you  aware  that  they  have  consulted  the  law  officers  of  the  Crown 
on  that  point,  and  have  found  that  the  clauses  are  so  framed  that  they  have 
not  the  power  ? — If  they  have  not,  they  ought  to  have ; some  competent 
authority  ought  to  have  the  power. 

2681.  Mr.  Bourke.']  Has  there  been  any  advantage  taken  on  the  west  coast 
of  Ireland  of  the  Act  of  last  year  r — In  what  respect  ? 

2682.  The  Act  which  levies  licence  duties  on  several  engines? — It  is  just 
coming  into  operation  now. 

2683.  Up  to  this  time  it  has  not?— I know  that  they  are  all  going  to  pay  for 
a licence. 

^ 2684.  Do  you  think  it  likely  that  the  proprietors  and  commissioners  together 
will  divide  the  country  into  districts,  according  to  the  provisions  of  the  Act?— 
I think  it  exceedingly  probable  that  they  will. 

2685.  And  that  they  will  elect  conservators? — They  are  doing  that  now, 
but  the  fact  is,  that  the  payment  of  these  people  is  not  what  it  ought  to  be ; 
they  have  not  provided  what  they  ought  to  have  done  in  this  respect. 

2686.  Do  you  think  that  the  licence  duty  ought  to  be  raised? — I tliink  the 
licence  duty  ought  to  be  applied  entirely  to  pay  those  who  have  to  undergo  the 
labour  of  preserving  those  fisheries. 

2687.  You  think  it  ought  to  be  employed  entirely  in  the  payment  of  water 
bailiffs  ? — Yes,  and  the  inspector  of  the  d^trict. 

268S.  Then  you  think  that  the  persons  invested  with  tliis  power  under  the 
statute  would  not  be  able  to  act  in  the  way  which  you  mention  as  local  in- 
spectors ?— I think  there  is  no  competent  authority;  I think  it  requires  to  have 
a responsible  officer  who  would  see  the  law  enforced.  What  is  the  use  of 
framing  Acts  of  Parliament  if  there  is  no  one  to  put  them  in  force  ? I would 
have  a man  to  carry  them  out.  We  have  a hundred  Acts  of  Parliament  in 
Ireland  that  no  one  ever  minds  or  thinks  about. 

2C89.  Then  do  you  think  if  that  local  inspector  were  paid  out  of  the  Con- 
solidated Fund  in  the  way  you  have  recommended,  you  would  he  able  to  raise 
sufficient  funds  among  yourselves  for  the  payment  of  the  water  bailiffs  under 
him  ?• — I think  that  the  fund  leviable  from  angling  and  licences  would  be 
sufficient,  if  the  law  is  strictly  enforced  for  both  purposes. 

2690.  To  pay  everything  except  this  officer?—!  tliink  it  might  be  sufficient 
to  pay  that  if  the  facilities  for  angling  were  made  greater,  so  that  an  induce- 
ment to  take  out  a licence  would  be  created. 

_ 269 1 . Mr.  Scully. \ Of  course  if  the  fish  were  so  preserved  the  angling  would 
increase  ? — Unquestionably. 

2692.  And  therefore  a greater  fund  would  be  derived  from  the  anglers  ?— An 
increasing  annual  fund  would  be  derived. 

2693.  Chairman.']  Is  it  your  opinion  that  the  size  of  the  lattice  should  be 
increased  so  as  to  admit  fish  of  a larger  size  passing  up  ?—I  think  my.self  it 
ought  to  be  25  inches  wide  in  all  stanffing  weirs. 

2694.  Do  you  think  that  the  meshes  of  nets  should  be  of  the  same  size  r— 
There  would  be  some  difficulty  about  those,  because  they  shrink  when  they  are 
wet,  and  we  must  make  allowance  for  that ; then  there  is  some  description  of 
cordage  which  shrinks  more  than  others,  so  that  it  is  not  easy  to  legislate 
exactly  about  that,  or  to  convict  a man  under  it ; but  the  law  is  sufficient  as  it 
exists,  if  there  was  only  some  one  to  see  it  executed. 

2695.  Mr.  Grogan.]  Has  your  attention  been  directed  to  the  Fishery  Laws 
generally  m Ireland,  with  a view  to  any  suggested  alteration  or  improvement  ? 
— 1 cannot  say  that  until  within  the  last  few  days,  when  I heard  that  it  was 

likely 
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likely  I should  be  examined  here,  I have  thought  much  about  them  • I have 
merely  thought  of  them  as  a thing  that  might  facilitate  my  own  proceedings 
and  in  no  other  point  of  view.  ® ’ 

2696.  Do  the  observations  which  you  are  now  making  apply  to  your  own 
river,  and  other  rivers  similarly  circumstanced,  in  that  part  of  the  country  ?— 
They  do,  principally ; but  I am  sure  that  what  I have  said  is  applicable  to 
every  part  of  the  country.  To  use  a homely  phrase,  what  is  sauce  tor  the 
goose  is  sauce  for  the  gander. 

2697.  Chairman.']  Will  you  state  why  you  object  to  stake  nets  and  Scotch 
weirs  at  the  mouths  of  rivets  ?— I object  to  them  because  the  man  between  me 
and  the  sea  catches  all  the  fish,  and  I get  nothing. 

2698.  You  think  they  would  take  all  the  fish  ? — I do. 

2699.  And  materially  injui*e  your  fishery  ? — ^Yes,  destroy  it  totally. 
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The  Earl  of  Mountcmhel,  attending  by  Permission  of  the  House  of  Lords ; 

Examined. 

2700.  Chairmaji.']  YOUR  Lordship  is  a Landed  Proprietor  and  a Magistrate 
of  the  county  of  Cork  ?~I  am. 

2701.  Your  estates  lie  in  the  neighbourhood  of  Fermoy  ?— They  do  some  of 

my  estates.  '' 

2702.  Your  Cork  estates  ?— My  Cork  estates. 

2703.  Your  Lordship  is  also  a proprietor  of  land  in  the  north  of  Ireland  I 
beheye  — 1 am. 

2704.  Will  you  state  the  counties ?— All  in  the  county  of  Antrim:  I have 
about  48,000  acres  in  the  county  of  Antrim. 

2705.  Does  your  land  in  Antrim  abut  upon  any  rivers  where  there  are  fish- 

® precisely  sure  of  that ; but  there  are,  I think,  three  rivers 

Which  run  through  my  property,  which  all  communicate,  either  directly  or  indi- 
rectly, with  the  Bann,  and  salmon,  I know,  are  at  times  in  those  rivers. 

2706.  They  are  tributaries  to  the  Bann  ?— Yes. 

county  of  Cork  is  on  the  Blackwater  ?— Yes,  and  on 
the  River  Puncheon,  which  is  a tributary  of  the  Blackwater. 

2708.  Is  your  Lordship  an  angler  ? — Yes. 

You  are  well  acquainted,  then,  ivith  the  state  of  these  rivers  in  respect 
tol^abi  g^’^erally  with  the  habits  of  salmon  and  migratoiy  fish  r — Yes, 

271 0.  How  long  have  you  fished  on  those  rivers  ? — Since  I was  a boy ; I dare 
say  for  nearly  40  years. 

27u.  D^s  your  land  on  the  Blackwater  extend  below  Fermoy,  and,  if  so, 

1 ^ Yes,  it  is  all  in  that  dii*ection.  Do  you  refer  to  that  portion  of  my 
land  which  is  adjacent  to  the  river  ? 

^712.  Yes. — Yes,  it  is  all  below  Fermoy.  By-the-by,  I think  I possess  a 
snaall  property — I have  an  interest,  at  least,  in  some  property  near  Buttevant; 
It  is  only  a recently  acquired  property,  so  that  I cannot  say  whether  it  may  be 
on  the  Blackwater  or  not;  I doubt  whether  iris. 

2713,  How  far  below  Fermoy  does  your  land  extend? — That  portion  of  the 
land  is  not  very  extensive,  the  part  that  is  situated  upon  the  River  Blackwater ; 
*^•40.  2' 4 I mean 


J.  Martin,  Esq. 


15  March  1849. 


Earl  of 
Mountcasheh 


19  .March  1849. 
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Earl  of  I mean  1 possess  that  part  where  the  River  Funcheon  falls  into  the  Blackwater 

Moimicashel.  then  my  lands  run  up  on  both  sides  of  the  River  Funcheon  for  some  distance. 

— 27 14*  Does  your  land  extend  to  Glandelane  ? — Yes. 

19  March  1849.  2715.  And  below  Glandelane ? — No,  itis  just  exactlythe  boundary  ; there  is 

a Mr.  Carey’s  estate  which  joins  mine  there. 

2716.  Is  your  Lordship  acquainted  with  the  great  weir  of  Lismore  ? — Yes. 

27 17.  And  with  the  state  of  the  river  below  Lismore  ? — ^Yes ; I have  gone  in 
boats  the  whole  way  down;  I have  gone  down  the  whole  way  to  Youghal 
occasionally. 

2718.  Can  you  speak  as  to  the  condition  of  the  fisheries  in  the  tidal  portion 
of  the  Blackwater  ? — No  further  than  that  there  are  a number  of  Scotch  weirs, 

I think,  on  the  sides,  which  I have  often  observed. 

271 9.  You  can  speak,  then,  to  the  condition  of  the  fisheries  ? — No,  I cannot ; 

I have  had  no  opportunity  ; I have  merely  gone  down  the  river  and  returned 
in  boats,  and  consequently  have  had  no  means  of  judging. 

2720.  Then  your  knowledge  of  the  fisheries  of  the  Blackwater  is  confined 
chiefly  to  the  fresh  water  portions  ? — Yes. 

2721.  Will  you  state,  carrying  your  recollection  back  to  the  period  when 
your  acquaintance  with  the  river  first  began,  whether  you  have  observed  in 
subsequent  years  any  increase  or  decrease  in  the  supply  of  fish  in  the  upper 
portions  of  the  river  ? — I have  observed  a very  considerable  decrease,  which 
has  gone  on  gradually,  until  of  late  years  we  have  hardly  had  any  salmon  at  all 
in  the  river.  I remember  when  I was  a boy  that  in  the  River  Funcheon,  which 
runs  through  my  domain  (on  a fine  day  the  river  is  exceedingly  bright),  on  a 
bright  still  day  in  some  holes  I could  have  counted  six  or  seven  salmon.  Of 
late,  if  I were  to  go  on  a similar  kind  of  day,  a bright  day,  I should  probably 
not  discover  one ; and  very  often  I might  fish  for  a whole  day,  and  not  get  a 
single  rise,  as  far  as  salmon  are  concerned. 

2722.  Is  that  also  the  case  with  the  Blackwater  itself? — Yes. 

2723.  The  decrease,  I understand,  has  been  not  only  constant,  but  gradual? 
— ^Yes,  decidedly. 

2724.  Then  the  causes  which  have  produced  the  decrease  must,  according  to 
that  view,  have  been  constant  too,  and  more  effectual  in  their  operation  since 
the  beginning  of  the  period,  than  they  were  when  the  period  began  ? — Yes ; 
I attribute  it  chiefly  to  what  Mr.  Foley  has  been  doing  at  the  weirs  of  Lismore 

2725.  Mr.  Gro£-an.]  He  is  the  lessee  of  the  weirs  ? — ^Yes. 

2726.  CAait-man.]  Will  you  state  what  are  the  causes  to  which  you  attribute 
this  decrease  in  the  supply  of  fish  ? — I am  convinced  that  it  is  owing  to  the 
gradual  measures  that  have  been  adopted  by  Mr.  Foley  at  the  salmon  weirs  at 
Lismore,  in  totally  impeding  the  passage  of  the  fish ; I mean  in  the  open 
season. 

2727.  Is  there  any  other  cause  to  which  you  would  attribute  this  decrease  ? 
— Yes  ; I think  that  of  late  years  there  has  been  a great  deal  more  poaching, 
upon  the  rivers  than  used  to  exist ; that  may  be  attributed  perhaps  to  the  great 
amount  of  distress.  The  people  have  not  had  employment,  and  being  in  great 
want  of  food  they  have  broken  through  all  rules  and  limits.  They  go  at  night 
in  large  bodies,  and  they  burn  the  river,  and  use  every  possible  means  to  destroy 
the  fish,  even  in  the  close  season.  I have  myself  done  everything  I possibly 
could  to  prevent  it,  but  I have  found  it  almost  out  of  my  power.  I have 
employed  persons  at  my  own  expense  at  night  to  watch,  particularly  the  weir 
at  Glandelane,  which  is  on  my  own  property.  A very  great  destruction  of  fish 
certainly  took  place  in  that  way.  I have  done  all  I could  to  prevent  it,  and 
have  employed  people  for  the  purpose.  I have  heard  that  in  some  very  short 
period  indeed,  in  less  than  a week,  I may  say  I have  heard  that  in  one  night. 
1 00  salmon  have  been  destroyed  there  by  the  gaffing. 

2728.  Are  you  of  opinion,  that  supposing  the  weirs  of  Glandelane  and  Lis- 
more were  out  of  the  way,  and  poacWg  put  an  end  to,  the  Scotch  weirs  and. 
bag-nets,  and  other  fixed  engines  in  the  tidal  portions  of  the  river,  would  still 
cause  a considerable  decrease  in  the  supply  of  fish  ? — To  a certain  extent  they 
no  doubt  must. 

2729.  In  short,  then,  I take  it  that  your  Lordship’s  answer  to  the  general 
question  which  I put  to  you  at  first,  is,  that  the  decrease  in  the  supply  of  fish 
which  you  have  observed  at  the  Blackwater,  is  to  he  attributed  to  the  opera- 
tion of  fixed  engines  employed  for  the  taking  of  fish,  and  also  to  the  increase  of 

poaching 
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poaching  in  the  upper  portions  of  the  river  r — Yes,  in  a great  degree.  There  is  one  iarl  of 

thing  I should  say  with  regard  to  the  weir  at  Glandelane.  The  weir  at  Gian-  Mouvicashel. 

delane  is  upon  my  property,  and  I admit,  that  when  the  water  is  low  it  is  an  

impediment  to  the  passage  of  the  fish,  but  whenever  there  is  any  flood  or  a 19  March  1849. 
fresh  in  the  river,  the  fish  get  over  it. 

2730.  But  the  supply  of  fish,  as  I understand,  has  decreased,  not  only  in  the 
river  above  the  weir  of  Glandelane,  but  also  in  the  river  below  the  weir  of 
Glandelane  1- — Yes,  decidedly. 

2731.  Captain  Jones.']  Did  I correctly  understand  your  Lordship  to  attribute 
the.  falling  off  in  the  quantity  of  fish,  first  of  all  to  the  poaching  in  the  upper 
part,  or  the  destruction  of  the  fish  in  the  summer  season,  and  subsequently  to 
the  establishment  of  these  Scotch  weirs  ? — No  ; I think  it  is  chiefly  to  be  attri- 
buted to  the  fact  of  Mr.  Foley  having  gradually  blocked  up  the  whole  of  the 
river,  and  having  kept  away  the  fish.  I think  that  is  the  main  cause.  I do 
not  say  but  that  the  others  also  contribute  to  a very  great  extent,  but  that  is 
the  main  cause. 

2732.  If  the  Scotch  weirs  were  only  fished  at  their  proper  season,  if  they 
were  only  used  whilst  it  was  legitimate  to  take  fish,  am  I to  understarid  your 
Lordship  to  suppose  that  those  stake  weirs  would  destroy  the  fish? — 1 have 
already  stated  that  I do  not  consider  myself  a very  good  .iudge  upon  the  sub- 
ject. I have  been  down  at  Youghal  a good  deal,  and  from  all  that  I could 
observe  myself,  I do  not  think  that  they  do  the  damage  ; and  for  this  reason, 
that  you  find  ^at  they  are  fixed  upon  the  side  of  the  river,  where,  when  the 
tide  is  out,  it  is  dry  land,  consequently  the  centre  of  the  river  being  the  deepest, 
it  is  to  be  supposed  that  the  great  proportion  of  the  fish  keep  in  the  deep 
water  and  go  straight  up,  and  it  is  only  those  which  approach  near  the  banks 
on  both  sides,  that  are  liable  to  be  caught  in  these  weirs. 

2733.  If  the  fish  were  preserved  at  the  proper  spawning  season  in  the  upper 
portions  of  the  river,  do  you  think  that  the  establishment  of  Scotch  nets  would 
destroy  or  would  lessen  the  absolute  quantity  of  fish  ? — I should  say  to  a small 
extent. 

2734.  Chairma7i.]  But  I think  your  Lordship  says  that  you  are  not  acquainted 
with  the  state  of  the  fisheries  in  the  tidal  portion  ? — Not  further  than  that 
when  I have  been  down  there  1 have  made  inquiries,  but  having  no  property 
there  and  never  fishing  in  that  water  myself,  of  course  I do  not  consider 
myself  to  be  a good  judge,  further  than  that  I have  been  anxious  and  have 
taken  some  little  interest  about  it  indirectly  perhaps,  having  a son  who  is 
married  there  and  settled  in  the  neighbourhood. 

2735.  But  your  Lordship  is  aware  probably  that  the  salmon  in  the  tidal  por- 
tions of  the  river  where  the  water  is  too  deep  in  the  centre  of  the  river  for 
them,  prefer  the  shallow  water  at  the  sides  when  they  pass  up  and  down  the 
river? — I am  not  awai'e  of  that  circumstance. 

2736.  You  are  not  awai-e  that  it  has  been  stated  by  scientific  and  intelligent 
persons  that  that  is  the  habit  of  the  fish  ? — No,  1 am  not  aware  of  that. 

2737.  That  though  in  the  fresh-water  portions  they  prefer  water  of  a 
moderate  depth  to  shallow  water,  yet  they  prefer  shallow  water  in  the  tidal 
portions  to  the  deep  water  in  the  centre  of  the  river? — I cannot  say. 

2738.  In  fact  your  Lordship  does  not,  as  I understand,  wish  to  be  bound 
by  any  opinion  as  to  the  effect  of  the  Scotch  weirs  upon  the  destruction  of  fish  ? 

—No. 

2730.  In  continuation  of  my  former  question,  I wish  to  ask  you  whether  the 
Scotch  weirs,  of  which  you  spoke,  were  not  set  up  m the  Blackwater,  about 
the  time  that  you  first  observed  a considerable  decrease  in  the  number  of  fish 
to  take  place  f — I cannot  say  that;  I believe  that  there  are  some  proprietors 
who  have  had  them  a great  number  of  years  ; in  fact  they  have  had  grants 
from  the  Crown  which  have  authorized  them  to  have  them,  and  consequently 
they  have  had  them  for  a very  long  period  probably ; I could  not  fix  the  time, 
but  then  I rather  think  that  perhaps  for  the  last  20  or  30  years  there  has  been 
a great  increase  of  these  weirs,  and  that  probably  many  have  erected  weirs 
who  were  not  entitled  to  them  from  the  patents  which  they  held  from  the 
Crown. 

2740.  Are  you  aware  that  no  Scotch  weirs  were  put  up  in  any  part  of  the 
south  of  Ireland,  at  least  before  40  or  50  years  ago  ? — I am  not  aware  of  that 
circumstance, 

0.40.  Aa  2741.  With 
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Earl  of  -741'  "With  respect  to  the  poaching,  to  what  cause  do  you  attribute  the 

MamtcasheL  great  increase  in  poaching  of  which  you  have  spoken  ? — I have  already  stated 

that  I attribute  it  in  a great  degree  to  the  misery  and  want  of  the  people,  and 

19  March  1849.  perhaps  in  a certain  degree  to  their  demoralization  of  late  years. 

2742.  Before  late  years,  I mean  before  that  period  when  the  fish  had  almost 
ceased  to  exist  in  the  upper  portions  of  the  rivers  in  the  open  season,  it  was 
the  interest  of  the  proprietors,  and  generally  of  the  people  there,  to  protect 
those  fisheries  against  poachers  ? — Yes. 

2743.  Is  it  now  their  Interest? — No  ; they  do  not  consider  it  their  interest, 
for  this  reason,  that  now  that  Mr.  Foley  has  closed  his  weirs  across  the  whole 
river,  in  such  a manner  as  to  prevent  hardly  any  fish  getting  through  in  the 
open  season,  the  gentlemen  who  were  formerly  fond  of  angling,  finding  that 
they  gain  nothing  by  their  trouble,  of  course  exert  themselves  in  a smaller 
degree  than  they  used  to  do  to  prevent  poaching. 

2744.  The  people  also,  if  they  ever  felt  an  interest  in  protecting  their  own 
fish,  will  now  no  longer  feel  it  their  interest  to  do  so  ? — No. 

2745.  So  that  the  magistrates  who  have  to  administer  the  law  are  likely, 
when  a case  comes  before  them,  to  have  more  regard  to  humanity  than  to  the 
strict  requirements  of  the  statute,  when  they  come  to  impose  fines  or  punish- 
ments for  these  offences  ? — Perfectly  so.  I can  state  that  on  various  occasions 
I have  had  persons  summoned  before  the  bench  of  magistrates,  who  have  been 
caught  in  the  act  of  poaching  upon  the  rivers,  where  the  ease  has  been  clearly 
proved,  and  nevertheless,  after  all  the  trouble  and  expense  that  I myself  have 
been  put  to  in  order  to  carry  on  the  prosecution,  and  obliged  to  employ  some- 
times solicitors  for  the  purpose,  after  the  case  has  been  clearly  proved,  they 
have  been  fined  perhaps  I5.,  or  \Bd.,  or  2s.  Cc/. ; the  effect  of  which  was,  that 
1 was  fined  instead  of  them,  because  I had  to  pay  much  heavier  expenses  than 
they  were  put  to. 

2746.  The  magistrates  would  probably  feel  that  as  the  fish  under  present 
circumstances  only  visit  those  portions  of  the  river  in  the  close  season,  it  would 
be  hard  to  prevent  starving  people  from  taking  them,  even  in  a state  unfit  for 
food  ? — Yes.  According  to  my  own  judgment,  I should  suppose  that  a feeling 
of  that  kind  did  exist  in  their  minds,  and  that  they  felt  a great  deal  of  ])ity 
and  compassion  for  the  unfortunate  people,  who  were  actually  in  a state  of 
starvation. 

2747.  So  that  where  they  had  any  discretion  vested  in  them  by  law,  whether 
as  to  conviction  or  whether  as  to  the  amount  of  penalty,  they  would,  under 
present  circumstances,  not  exercise  that  discretion,  with  a view  so  much  to  the 
repression  of  poaching,  as  with  a view  to  what  they  consider  the  dictates  of 
humanity  ? — I am  sorry  to  say  that  that  feeling  generally  operates  too  much 
upon  the  minds  of  magistrates  at  petty  sessions,  not  confined  simply  to  con- 
victions in  the  case  of  the  fishery  laws,  but  in  many  other  cases  of  a different 
nature. 

2748.  But  if  the  obstructions  were  removed,  and  a free  passage  secured, 
both  to  the  fish  in  the  open  season,  and  to  the  fish  in  the  close  season,  to  pass 
up  and  down  the  rivers,  then  in  the  interest  of  the  poor  people  themselves, 
the  magistrates  would  rigidly  enforce  the  law  against  poachers ; would  they 
not? — I should  hope  so. 

2749.  It  would  be  clearly  the  interest  both  of  rich  and  poor  to  do  so  ? — It 
ought  to  be  felt  so. 

2750.  Do  you  remember  whether  at  the  period  when  salmon  were  compara- 
tively plentiful  in  those  portions  the  poaching,  of  which  you  now  complain, 
was  so  prevalent  as  it  is  at  present? — I do  not  think  to  so  great  an  extent,  but 
poaching  always  existed  to  some  extent. 

2751.  There  would  always  be  poaching,  but  there  would  also  be  efforts  to 
put  down  poaching  ?— I think,  that  the  kind  of  poaching,  which  I formerly 
remember,  was  poaching  in  a sort  of  bag  net  fastened  to  a pole,  and  when  the 
river  was  very  muddy,  they  used  to  go  with  this  net  under  the  banks  ; I think 
they  got  more  trout  than  salmon  by  those  means ; that  is  a very  illegal  mode 
of  fishing,  but  that  was  prevalent  always.  1 think  of  late  the  destruction  has 
been  of  a different  kind  altogether;  it  has  been  by  gaffing  and  burning  the 
river  at  night,  which  has  been  much  more  destructive  to  the  salmon. 

2752.  And  you  also  complain,  I think,  that  the  efforts  to  put  down  poaching 
have  relaxed  in  proportion  as  poaching  has  increased  ? — Yes. 

2753.  Would 
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a753-  Would  it  not  in  your  judgment  be  fair  to  attribute  tlie  relaxation  of  ^^arlof 
•vigilance  to  the  indifference  of  the  magistrates  occasioned  as  you  just  now  stated  ntcatkei. 

and  the  increase  of  poaching,  to  the  relaxation  of  vigilance  ? — It  might  to  some  7 

extent ; but  I have  already  stated,  that  as  far  as  the  increase  of  poaching  goes, 
it  has  been  the  effect  of  idleness  and  want  of  occupation  on  the  part  of  the 
people,  and  the  great  want  of  food. 

2754.  But  the  decrease  in  the  supply  of  fish  to  the  upper  portions  of  the 
rivers  would  of  itself  occasion  a decrease  of  food  and  employment  ? — No  doubt. 

2755.  And  an  increase  of  idleness  ? — Yes. 

2756.  So  that  all  these  causes  are  more  or  less  correlative,  ai*e  they  not? — 

They  are. 

2757.  ^ think  you  stated  that  the  weir  of  Glandelane  is  your  own  property  ? — 

Yes. 

2758.  That  is  a mill  weir,  is  it  not  r — It  is. 

2759.  Is  there  any  other  obstruction  between  Glandelane  and  Lismore  going 
down  the  river? — What  kind  of  obstruction  ? 

2760.  I mean  any  artificial  obstruction?— No,  no  artificial  obstruction  that 
I know  of ; there  is  a wooden  bridge  that  crosses  the  river  at  a place  called 
Ballyduff,  but  that  is  no  obstruction  to  the  fish  whatever. 

2761.  I wish  to  begin  with  the  weir  at  Glandelane;  you  have  leased  that  mill 
to  some  tenant  I suppose  ? — I had  leased  it ; but  recently,  at  the  desire  of  the 
party,  it  has  been  given  up  to  me ; it  is  in  my  own  hands  at  this  moment ; it  is 
not  occupied. 

2762.  Does  that  mill  weir  obstruct  the  passage  of  fish  in  every  season  hut 
one  of  flood  ? — Not  totally,  I should  say,  hut  to  a certain  extent  it  does. 

2763.  Would  there  be  any  difficulty  in  altering  the  construction  of  that  weir 
so  as  to  permit  fish  to  pass  and  repass  ■without  injuring  the  motive  power  of  the 
mill  r — I am  convinced  that  that  could  be  effected  with  great  ease,  that  is  to  say, 
with  what  they  call  Scotch  steps. 

27(34.  Mr.  Grogan.']  Ladders? — Ladders. 

27C5.  Ckair77ian.']  Take  the  ease  of  artificial  obstructions  generally  in  the 
upper  portions  of  the  rivers,  the  lower  portions  being  also  obstructed ; 
supposing  a general  measure  were  to  be  adopted  for  the  prostration  of  all  such 
obstructions,  objections  that  might  be  taken  to  the  removal  of  any  one  of  them 
on  the  part  of  the  proprietor,  as  being  a one-sided  and  a partial  measure,  would 
be  greatly  removed,  if  not  altogether  removed,  would  they  not,  if  a general 
measure  of  that  kind  were  to  be  rigorously  carried  out  ? — I take  it  that  all  indi- 
viduals who  had  sunk  considerable  sums  of  money  in  building  large  mills,  not 
only  for  their  own  advantage  but  for  the  benefit  of  the  country  at  large,  of  course 
would  look  to  the  great  injustice  which  would  be  done  to  them.  For  instance,  I 
should  consider  it  an  act  of  very  gi’eat  injustice  to  me,  supposing  that  by  an  Act  of 
Parliament  affecting  a property  belonging  to  me,  where  my  father  had  expended 
upwards  of  30,000 1.  in  the  building  of  a lai’ge  concern,  a weir  were  pulled 
down  which  would  render  all  those  buildings  and  machinery  and  everything 
else  inoperative. 

2766.  Will  you  confine  your  answer  then  to  such  obstructions  as  are  not 
connected  with  mills  ; take  fishing  weirs  for  instance.  A.  B.  has  a fishing  weir 
at  a particular  point  of  the  river ; there  are  three  or  four  fishing  weirs  below 
him ; he  objects  to  his  weir  being  singled  out ; supposing,  however,  he  finds 
that  the  three  weirs  below  Inm  are  to  be  prostrated  too,  would  he  not,  judging 
of  what  you  know  of  the  Blackwater,  cheerfully  give  up  his  weir  if  it  would 
insure  the  free  passage  of  fish  up  to  him  t — I cannot  tell  that;  but  I think  that 
as  far  as  the  weir  of  Lismore  is  concerned,  that  has  been  a sort  of  usurpation  to 
a great  extent,  which  has  been  carried  out  gradually.  I believe  that  the  Duke 
of  Devonshire  had  a grant  for  two  salmon  weirs. 

27^7.  I am  going  to  ask  you  about  that  presently? — Then  generally  I do  not 
think  that  they  would  be  satisfied,  because  every  man,  of  course,  is  tenacious 
of  what  he  considers  is  his  own  rights. 

2768.  But  supposing  none  of  them  have  any  right  in  point  of  law-.  I am 
speaking  now,  not  of  legislation,  but  of  the  administration  of  the  law ; suppos- 
ing the  officers  whose  duty  it  is  to  carry  out  the  law,  proceed  against  one  weir 
and  not  against  others,  and  abate  that  weir,  the  weir-owner  would  consider 
that  an  act  of  injustice  to  himself,  would  he  not  ? — It  would  depend  entirely 
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tipon  whether  he -were  satisfied  in  his  own  mind;  whether  he  thought  he  had 
Mountcashel.  right  to  it,  or  whether  he  thought  he  had  a doubtful  right, 
lo  March  i8a  ^7^9-  Supposing  the  judgment  of  a court  of  law  established  that  he  had  no 
right,  would  he  not  feel  it  an  act  of  injustice  if  his  weir  were  abated,  wiulst 
other  weh-s,  which  he  knew  to  be  equally  illegal,  were  still  maintained  in  the 
portions  of  the  river  that  were  below  his  weir  ? — No  doubt. 

2770.  Therefore  any  ill  feeling  by  the  adoption  of  measures  at  present  for 
the  prostration  of  old  weirs,  which  are  nevertheless  quite  illegal,  would  be 
greatly  allayed  by  the  consideration  that  those  measures  were  general,  and  that 
not  one  or  two,  but  that  all  weirs  of  a similar  character  would  be  abated  also  ? 
— It  may  be  a consolation  to  some  men,  when  they  have  a misfortune  before 
them,  to  see  their  neighbours  in  the  same  predicament. 

2771.  I speak  of  it  as  a matter  of  interest,  not  of  sympathy.  Supposing  the 
weirs  in  the  lower  portions  of  the  river  were  abated,  would  not  that  have  a direct 
effect  in  increasing  the  value  of  the  upper  fisheries  ? — No  doubt. 

2772.  Then  that  consideration  would  be  sufficient,  would  it  not,  in  a river  like 
the  Blackwater,  to  reconcile  many  weir-owners  to  the  destruction  of  their  w'eirs 
in  common  with  the  rest.  I am  not  now  speaking  of  any  weirs  in  particular  ? — 
This  is  all  a matter  of  opinion.  I find  it  very  difficult  to  give  any  decisive  answer. 

2773.  For  example,  take,  the  case  of  the  weir  of  Lismore;  supposing  the 
weir  of  Lismore  were  to  be  prostrated,  but  all  the  stake  nets  and  Scotch  nets 
were  to  be  prostrated  too,  what  would  be  a general  measure,  aud  as  such,  a 
just  measure,  would  it  not? — That  I cannot  say,  that  is  going  too  far,  because 
I always  look  to  vested  rights. 

2774.  I am  confining  my  question  to  illegal  weirs? — So  far  as  they  can  be 
shown  to  be  illegal,  I think  it  is  all  very  fair ; if  the  Duke  of  Devonshire’s  weir 
at  Lismore  is  proved  to  be  illegal,  and  I think  that  to  a great  extent  it  is 
illegal,  because  witliin  my  own  lifetime  I believe  that  his  weir  only  extended 
across  part  of  the  river,  whereas  now  it  extends  over  the  whole,  and  closes  the 
passage  of  the  fish  entirely;  I think  that  if  a portion  of  that  weir  were  knocked 
down,  and  it  were  brought  to  the  position  in  which  it  formerly  was,  the  Duke 
of  Devonshire  would  have  no  right  to  complain ; he  is  not  wronged,  because 
what  has  subsequently  been  done  has  been  a usurpation. 

277.5.  1 am  not  asking  as  to  any  one  in  particular;  as  I understand  it  his 
weir  has  a mischievous  operation  of  a twofold  character  ; it  injures  those  who 
are  above  the  weir,  and  it  injures  those  who  are  below  the  weir,  because  it 
obstructs  the  fish  in  their  passage  up  and  down,  and  has,  if  not  the  direct,  at 
least  the  inevitable  effect  of  increasing  poaching  in  the  upper  portions? — Yes. 

2776.  And  the  destruction  of  the  fish  generally? — Yes. 

2777.  Supposing  that  weir  were  abated  for  illegality,  and  supposing  stake 
nets,  and  other  weirs  below  that  weir  were  abated  for  illegality,  do  you  think, 
from  what  you  know  of  the  feeling  of  the  people  in  general  in  that  river  with 
which  you  are  connected,  that  they  would  complain?— I think,  if  we  talk  of 
the  people,  that  is,  the  public,  the  public  would  be  very  glad  of  it,  because  they 
would  be  gainers,  but  the  individual  proprietors  of  these  fisheries  would,  of 
course,  consider  that  they  were  treated  very  harshly,  and  they  would  be  dis- 
satisfied, although  perhaps  in  a public  point  of  view  a great  benefit  would 
arise  out  of  it. 

2778.  Do  you  think  that  the  people  would  complain  if  the  opportunity  were 
taken  away  which,  by  the  present  indifference  of  the  magistrates,  is  given  them  of 
setting  up  illegal  obstructions  of  their  own,  provided  that,  at  the  same  time, 

existing  obstructions  like  the  Lismore  weir  were  also  destroyed? The  public 

would  not  complain,  decidedly. 

2779.  Following  the  river  down  to  Lismore,  we  come  to  the  Duke  of  Devon- 

shire’s weir ; whereabouts  is  that  weir  with  reference  to  the  tideway  ?— It  is 
out  of  the  tideway  ; the  tide  does  not  come  up  so  high  as  Lismore  Bridge,  and 
the  weir  is  above  Lismore  Bridge.  ^ 

27S0.  What  distance  is  the  weir  from  the  point  to  which  the  tide  comes?  — 
I cannot  answer  that  with  accuracy  ; speaking  with  very  great  doubt  I should 
suppose  about  three  or  four  miles  above.  ’ 

2781.  Are  the  close  and  open  seasons  which  are  observed  at  the  Lismore 
Weir  those  of  the  tidal,  or  those  of  the  fresh-water  portion?— I rather  believe 
the  fresh-water. 

2782.  But  you  do  not  know? — I cannot  say  positively;  indeed  I am  almost 

sure 
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27S3.  How  is  the  annual  close  season  observed  at  the  Lismore  Weir  - is  it 
well  observed,  or  not  ?— I cannot  say ; I have  heard  that  it  is  not 

2784.  How  IS  the  weekly  close  season  observed  ?— It  is  not  attended  to 
I believe,  at  all,  at  least  very  little.  You  mean  with  regard  to  keeping  the 
hatches  up  from  Saturday  at  sunset  till  Monday  morning  at  sunrise  f * “ 

2785.  I do I believe  that  that  is  very  little  attended  to 

2786.  What  opportunities  have  the  authorities,  or  the  public,  to  watch  over 

the  operations  of  Mr.  Foley,  and  to  see  that  these  provisions  with  respect  to 
the  weekly  close  time  are  carried  out  ?— I believe  there  is  very  great  difficultv 
because  on  one  side  the  laud  forms  part  of  the  domain  adjacent  to  the  Lismore 
Castle  and  ism  the  hands  of  Mr.  Curry;  he  consequently  can  prevent  any  one 
going  by  land  on  that  side  to  make  observations,  and  on  the  opposite  side  it  is 
in  the  hands  of  Mr.  Foley,  consequently  he  can  keep  every  one  away  therefore 
the  only  means  of  ascertaining  it,  I take  it.  would  be  to  go  iii  a boat  to 
visit  It,  and  I should  suppose  that  that  would  be  rather  a difficult  task  and 
rather  an  unpleasant  one  perhaps  at  times.  Then,  again,  the  gentlemen  ii  the 
Tel  anything  to  displease  the  agent 

'0  “Sc®  Devonshire,  and  therefore  I believe  very  few  people  attempt  it. 

2/S, . lhat  agent  is  Mr.  Curry,  -whom  have  mentioned  ? Yes. 

27SS.  These  difficulties  would  be  enhanced  by  the  circumstance  that  the 
hatches  are  closed  at  night  ?— There  would  be  very  little  means  of  finding  out 
whether  they  were  or  whether  they  were  not. 

27S9.  Are  they  easily  opened  and  shut  1—1  cannot  of  my  own  knowledge  say 

2790.  Mr.  Grofiau.]  Do  you  know  the  construction  of  the  weir  '—There  are 
a number  of  weirs  ; the  fact  is,  that  there  are  little  islets  that  have  been  formed 
there,  1 believe  gradually,  when  the  great  floods  have  come  down  I rather 
suspect  that  formerly  there  might  have  been  much  fewer  than  exist  at  present 
but  those  islets  have  been  formed  gradually  by  the  deposits  brought  down  bv 
the  floods,  and  new  hatches  have  been  put  up  between  each  two,  so  that  at  last 
gradually  the  whole  river  has  been  closed. 

2791.  Ckavi  man.\  Of  what  is  the  weir  built,  what  materials I believe  all 
kinds  ; stakes,  as  far  as  I have  obsei-ved.  I am  told  that  there  have  been  iron 
bars,  and  thinp  under  water  to  prevent  the  fish  passing  at  all  seasons. 

2792.  Uf  what  materials  are  the  weirs  built  - — Wood. 

2793.  Take  the  weir  itself  without  any  of  those  adjuncts,  of  what  is  it  built  = 

1 have  mentioned  that  there  are  a gi^eat  number  of  these  small  islands 

tormmg  impediments,  and  then  these  are  united  with  a quantity  of  stakes, 
which  are  filled  up  with  all  kinds  of  branches  and  boughs,  and  things  which 
in  fact,  render  them  almost  impassable  for  fish  of  any  kind.  ^ 

2704.  Are  stones  used  ?— Stones,  I understand.  I never  examined  under 
water  myself,  and  therefore  I cannot  of  my  own  knowledge  say. 

2795.  You  are  awai-e  that  by  Act  of  Parliament  even  those  weirs  which  are 

A ^ Queen’s  gap  or  a Queen’s  share  of  a certain  width,  fixed 

t>y  Act  of  Parliament;  assuming  that  the  Lismore  weir  is  strictly  legal,  is  that 
enactment  complied  with  ? — I am  almost  convinced  that  it  is  not. 

2790.  There  is  no  Queen’s  share  ?— There  was  not  a short  time  ago. 

2797.  How  long  ago  ?— I have  not  been  there  for  a considerable  time  myself 

279«.  How  long  is  it  since  your  Lordship  has  been  there?— 1 have  not  been 
there  for  perhap  a year,  but  the  last  time  I was  there  I did  not  go  by  water, 
andj^onsequently  I cannot  inform  you  ; I did  not  go  and  examine  the  weirs. 

799-  ^VVhen  was  the  last  time  that  you  saw  the  weir  and  were  able  to  judge 
whether  It  had  a Gueeu’s  gap  or  not  r— The  last  time  I went  by  water  was 
the  time  that  bir  Richard  Musgrave  and  myself  and  Colonel  Jones  went  down 
the  river. 

that? — I think  it  must  have  been  about  the  year 
lo43,  but  I will  not  be  positive. 

2801.  About  the  year  1843,  at  all  events,  there  was  no  Queen’s  share  in  the 
weir  f No  ; if  there  had  been  our  boat  could  have  passed  through,  because  it 
certmnly  ought  to  have  been  large  enough  to  let  us  pass,  according  to  the  pro- 
portion of  the  width  of  the  river. 

2802.  Mr.  Grogan^  Then  your  boat  was  not  able  to  pass  ? — No. 

2803.  Chairman.']  With  reference  to  the  question  of  this  gap,  have  you  any 
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Earl  of  personal  knowledge,  or  is  there  any  local  tradition  of  the  existence  of  a gap  in 
Mojintcashtl.  that  weir  at  a former  period  ? — Decidedly.  1 think  it  is  in  the  memory  of 

man ; I suspect  that  there  are  people  alive  now  who  could  prove  the  fact  as 

19  March  1849  plainly  as  possible  of  their  own  knowledge.  I believe  there  is  not  the  slightest 
doubt  that  there  was  a gap.  In  fact,  formerly  the  River  Blackwater  was  a 
navigable  river,  and  as  far  as  proofs  go,  I think  I have  seen,  an  old  lease  of 
Lord  Burlington’s,  in  which  there  was  a clause  saying  that  there  should  be 
an  opening  kept  for  boats  to  pass  to  and  fro  in  it.  I recollect  having  seen  one. 

2804.  A lease  of-this  weir  ?— No  ; I think  Mr.  Croker  showed  it  to  me. 

2805.  Was  it  a lease  of  the  weir  ? — No,  I do  not  think  it  was  a lease  of  the  weir. 

2806.  At  all  events  you  have  seen  a document  containing  such  a clause  ; 

Yes,  an  old  expired  lease.  It  is  also  mentioned,  I may  add,  in  Smith’s  History 
of  the  County  of  Cork ; that  is  an  old  book,  which  mentions  that  the  River 
Blackwater  was  formerly  a navigable  river. 

2807.  Was  there  any  gap  in  this  weir  since  you  can  remember? — I cannot 

say  that  I know  it  of  my  own  knowledge ; I believe  there  was,  but  I could  not 
prove  it.  . . - -»t-  • 

2808.  You  believe  that  there  was  such  an  opening  in  your  time  r — Yes  ; in 
my  own  time,  but  I do  not  know  it  myself. 

2809.  To  what  extent  does  that  book  say  that  the  River  Blackwater  was 
navigable  r— As  far  as  I recollect,  it  mentions  that  it  was  originally  navigable  as 
far  as  Mallow. 

2810.  Mr.  Grogmi.]  That  is  considerably  above  the  locality  where  the  weir 
is  placed  ? — Yes,  a great  number  of  miles. 

2811.  Chairman.]  Does  this  weir  effectually  prevent  the  passage  of  fish  up 
the  river,  excepting  when  the  hatches  are  opened? — Decidedly. 

2812.  Does  it  obstruct  also  the  navigation  of  the  river  from  the  tidal  portion 
upwards  ? — Not  from  the  tidal  portion,  because  as  I have  stated  already,  the 
tide  does  not  come  up  there,  but  from  that  spot  where  it  is  placed. 

2813.  Ttdoes  obstruct  navigation? — It  does. 

2814.  Does  it  depend  entirely  upon  the  lessee  of  the  fishery  or  his  landlord 
whether  the  hatches  shall  be  open  or  not? — It  would  appear  so. 

281 5.  And  if  those  hatches  ai*e  not  open  there  is  no  opening  whatsoever  in 
this  weir? — No. 

2816.  With  regard  to  the  river  below  the  weir,  does  the  existence  of  the 
weir  produce  alluvial  deposits  or  vortices,  or  any  other  impediments  to  naviga- 
tion below  the  weir  ? — I mentioned  that  the  weir  is  situated  a little  above  the 
bridge  at  Lismore ; almost  immediately  below  the  bridge  at  Lismore  there  is 
a mountain  stream  which  comes  with  very  great  violence  in  the  rainy  seasons 
and  brings  a deposit  from  the  mountains,  and  which  has  created  a considerable 
impediment  just  below  the  bridge  of  Lismore,  that  has  occurred ; also  it 
appears  that  there  has  been  a great  quantity  of  rubbish  and  stones  thrown  in. 

2817.  Below  the  weir?— Below  the  weir;  that  is  artificial  decidedly,  and 
that  has  also  created  a difficulty. 

28 1 8.  To  whom  does  the  land  belong  immediately  adjacent  to  the  spot 
■w'liere  this  rubbish  has  been  shot  ?— I cannot  say  who  is  the  actual  occupier  of 
it,  but  it  is  the  Duke  of  Devonshire’s  estate,  I think. 

2819.  Is  it  your  opinion  that  this  weir  is  itself  the  occ^ion  of  obstructions 
to  navigation  immediately  below  it  before  you  reach  the  tideway,  by  producing 
whirlpools  or  any  other  impediments  ? — No,  it  is  but  a short  distance  that  there 
is  this  im]3ediment  which  I am  referring  to  now,  and  if  once  you  get  over  that 
all  the  rest  is  navigable,  I may  say,  with  little  or  no  difficulty,  as  far  as 
Youghal. 

2S20.  How  far  is  this  shoal  of  rubbish  from  the  weir,  about  a mile? — No; 
it  may  be  perhaps  about  450  yards. 

282 1 . A trifling  distance  ? — A trifling  distance. 

2822.  If  the  weir  were  removed  and  the  river  regained  its  natural  power  at 
that  place,  it  would  have  probably  the  effect  of  removing  some  portion  of  the 
alluvial  deposits  which  are  periodically  carried  down  this  brook,  and  which  in 
the  present  state  of  the  river  settle  there? — No  doubt  it  would,  hut  this 
mountain  stream  wliich  I am  referring  to,  is  upon  the  north  side  of  the  River 
Blackwater  ; the  river  there  is  broad,  and  I think  the  deposit  is  chiefly  on  the 
north  side,  and  there  being  such  a large  space  I take  it  that  if  these  stones 
which  have  been  thrown  in  were  removed  on  the  south  side,  in  all  probability  it 

would' 
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would  remain  sufficientiy  deep  with  very  little  trouhle  for  the  narigation  of  the 


et.23  But  I ask  you  a so  if  the  river  were  left  to  its  natural  course,  unob- 
sti-ucted  by  the  weir,  whetlier  it  would  not  have  power  enough  to  carry  away 
such  of  these  deposits  as  are  natural  and  not  artificial:  the  periodical  deposits^ 
—In  all  probability  it  would,  but  I cannot  talre  upon  me  to  say  how  far  the 
arches  of  the  bridge  of  Lismore  might  perhaps  interfere : that  is  a matter  more 
tor  an  engineer  to  give  an  opinion,  I conceive,  than  myself. 

2824.  With  respect  to  the  navigation  of  the  river  from  Lismore  up  to  Glande 
lane,  I think  you  inentioned  that,  accompanied  by  Sir  Richai-d  Musgrave  and 
Colonel  Jones,  of  the  Board  of  Works,  you  had  navigated  the  river  down  to 
Lismore ; was  that  from  Glandelane  ? — From  above  Glandelane. 

282,5.  There  is  a weir  across  the  river  at  Glandelane? — Yes 
2826.  Did  you  navigate  the  Blackwater  in  one  boat  from  Glandelane  down 
to  Lismore  Weir:' — In  one  boat  from  Glandelane  to  Lismore  Weir  I did. 


2827.  Was  that  for  the  purpose  of  examining  the  actual  state  of  the  river 
with  reference  to  navigation? — Yes,  it  was.  ’ 

2S28.  What  was  the  size  of  that  boat  ?— It  was  a large  boat.  I built  two  or 
^ree  of  them  on  purpose  to  prove  to  the  public  that  the  river  was  navigable, 
for  there  was  a great  difference  of  opinion  prevailing  about  it ; they  seemed  to 
deny  the  possibility  of  the  river  being  navigable.  I was  of  opinion  that  the 
river  was  almost  navigable  in  its  present  state,  and  in  order  to  prove  the  fact, 
I myself  built,  in  the  first  place,  two  very  large  flat-bottomed  boats.  I should 
suijpose  that  they  were  about  70  feet  long,  and  I should  think  about  eight  or  nine 
feet  in  width ; they  were  capable  of  holding  300  persons  1 know ; one  of  my 
boats  would  hold  300  persons ; I built  two  of  these  large  boats.  Being  exceed- 
ingly anxious  to  prove  to  the  public  of  the  country  that  the  river  was  navigable, 
this  I did  first,  and  I afteni'ards  applied  to  the  Government  for  an  order  for 
Colonel  Jones,  who  was  then  superintending  the  navigation  of  the  River 
Shannon,  to  come  and  inspect  and  report  upon  the  practicability  of  rendering 
the  river  navigable.  As  soon  as  I understood  that  that  order  was  sent  to 
Colonel  Jones,  I wrote  to  him  to  request  that  when  he  came  he  would  come  to 
my  house,  and  that  I should  afford  him  every  assistance  and  facility  in  investi- 
gating the  capabilities  of  the  river.  He  accordingly  did  come,  and  I made  my 
arrangements ; I had  my  boatmen  ready ; I previously  got  one  of  these  large 
boats  taken  down  to  my  own  weir  at  Glandelane,  and  I had  it  lifted  over  the 
weir  nearly  at  the  time  that  I came  accompanied  with  Colonel  Jones.  Sir 
Richard  Musgrave  also  came  to  me  for  the  occasion ; there  were  Sir  Richard 
Musgrave,  Colonel  Jones,  myself,  and  a gentleman,  who  is  now  in  town,  whom 
I saw  this  morning,  Mr.  Mockler;  he,  as  a volunteer,  came  with  us.  Then  we 
started  from  my  river,  inside  my  domain,  the  River  Funcheon,  where  I kept  ray 
boats;  I took  Colonel  Jones  from  the  River  Puncheon  into  the  River  Black- 
water,  and  we  rowed  down  to  the  weir  at  Glandelane. 

2829.  How  far  is  that?— I should  say  a short  mile.  At  the  weir  at  Glande- 
lane we  got  out ; we  then  walked  to  tlie  other  boat,  which  I had  stationed 
below  the  weir ; we  got  into  that,  and  we  proceeded  the  whole  of  the  way  till 
vfft  got  to  the  weir  at  Lismore. 


2830.  What  is  the  distance  from  Glandelane  to  Lismore ? — I do  not  know; 
it  must  be  10  or  12  miles. 


2S31,  Captain  It  is  about  ten  miles  ? — More  than  that. 

2832.  Chairman.^  Did  you  experience  any  difficulty  in  navigating  the  river 
down  to  Lismore  weir  in  the  actual  state  of  that  river? — I must  mention  that 
this  was  in  the  summer,  and  at  the  time  the  river  was  exceedingly  low ; there 
had  been  but  little  rain  ; it  was  consequently  the  worst  period  of  the  year  to 
attempt  the  navigation  of  it.  A little  below  the  weirs  at  Glandelane,  at  a place 
called  Carysville,  we  met  with  some  little  difficulty  in  getting  over  a shallow ; 
we  then  came  to  another  shallow  not  very  distant  from  the  first,  where  we  met 
with  some  little  difficulty,  but  with  the  help  of  boat-hooks  we  got  over.  We 
were  not  obliged  to  get  out,  but  the  boatmen  on  one  or  two  occasions  jumped 
into  the  water  up  to  their  knees,  and  had  to  shove  the  boat  on.  Having  over- 
come these  impediments,  we  then  got  on  till  we  came,  I think,  to  a shaiY  turn 
at  a place  named  Ballygally,  nqar  Mr.  Jackson’s ; we  found  an  impediment 
there.  The  water  comes  to  an  ai^le,  and  takes  a sudden  turn,  and  we  found 
‘^•40-  A A 4 some 
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Earl  of  some  little  difficulty  : but  we  surmounted  this,  and  then  got  on  r«'.markably 
Mounicuskei.  -well  until  we  came  to  the  weirs. 

2833.  What  distance  above  the  Lismore  weir  was  this  last  obstruction  : — 

19  March  1849.  some  two  or  three  miles,  I should  say. 

2834.  Did  Colonel  Jones  express  any  opinion  as  to  whether  these  obstruc- 
tions were  natural  or  artificial  ? — I recollect,  on  two  or  three  of  the  occasions, 
that  I was  rather  annoyed  at  the  difficulty  which  we  had  in  getting  over  these 
shallows,  and  I made  some  remark ; but  he  laughed,  and  said,  “ Did  you  observe 
what  the  cause  of  this  was  ; it  is  not  natural.”  He  then  added,  “ These  are 
not  natural  obstructions ; but  if  you  have  observed  as  I have  done,  you  will 
have  seen  that  there  has  been  some  limestone  quarries  close  by  the  side  of  the 
river,  where  they  have  been  in  the  habit  of  quarrying  limestone,  and  I have 
observed  that  they  have  been  throwing  a great  quantity  of  rubbish  constantly 
into  the  river ; then  the  floods  have  brought  all  this  rubbish  in  the  course  of 
time  down  and  caused  deposits  here,  which  are  what  now  impede  the  progress 
of  the  boat.”  I said,  “ Supposing  these  were  cleared  away,  do  you  think  they 
would  be  likely  to  increase  again?”  He  said,  No,  decidedly  not ; these  are 
not  natural  obstructions ; they  would  not  occur  again  if  proper  regulations 
were  made  to  prevent  the  parties  who  quany  the  limestone  continuing  the 
practice  of  throwing  in  the  rubbish.” 

2835.  "Was  any  survey  made  on  that  occasion? — ^There  was. 

2836.  Andareportr — Yes. 

2837.  By  Colonel  Jones  ?— Thei'e  was  a report  by  Colonel  Jones,  and  there 
was  a more  parliculai*  report  by  Mr.  Renton,  who  acted  under  Colonel  Jones’s 
directions ; then  there  was  a map,  and  there  were  levels  and  everything ; it 
was  a most  perfect  map,  which  was  also  done  under  the  directions  of  Colonel 
Jones.  The  way  in  which  we  got  it  was  this : I must  tell  you  that  in  the  whole 
of  the  countiy,  all  along  the  line,  not  only  the  gentlemen  but  the  fanners  had 
been  exceedingly  anxious  to  get  the  river  rendered  navigable ; so  anxious  were 
they,  that  they  wished  to  prove  it  in  as  plain  a manner  as  possible  both  to 
Government  and  to  Parliament ; and  they  desired  that  I sliould  api)ly  to 
Colonel  Jones  to  have  the  river  sounded  all  the  way,  so  as  to  show  the 
depth,  and  also  to  show  in  the  clearest  manner  possible  what  was  neccssav)'  to 
be  I'emoved  in  order  to  make  the  river  navigable  for  steam-tugs  ; but  Colonel 
Jones  said,  “ I have  not  authority  to  go  to  the  expense  necessary  for  all  this 
very  detailed  information  in  drawing  out  and  perfecting  this  map,  you  must 
therefore,  if  you  choose  to  get  this  done,  supply  the  money.”  I think  he  men- 

- tioned  150Z.  as  necessary.  I applied  to  a good  many  gentlemen  in  the  neigh- 

F bourhood,  proprietors  ; I also  contributed  myself ; in  fact  we  supplied  the  money, 

and  the  maps  were  made,  and  most  perfect  maps,  and  most  satisfactory  they 
are  ; I am  only  sorry  that  we  have  not  got  them  here  at  present.  I have  writ- 
ten to  Colonel  Jones  upon  the  subject,  and  also  to  my  agent,  to  desire  him  to- 
hand  them  to  Colonel  Jones,  who  I expect  will  forward  them.  They  will  be 
found  most  satisfactory  and  conclusive. 

2838.  In  consequence  of  these  steps  taken  by  your  Lordship,  and  the  success 
which  you  appear  to  have  had,  I believe  the  residents  on  the  banks  of  the 
Blackwater  from  Termoy  down  to  its  mouth  at  Youghal,  took  measures  in  the 
same  or  the  following  year  to  obtain  the  opening  of  the  navigation  all  the  way 
to  Fermoy,  did  they  not  ? — ^We  had  some  public  meetings  on  the  subject,  at 
which,  generally  speaking,  most  of  us  were  unanimous.  There  were,  however, 
some  few  gentlemen  who  opposed  us,  but  very  few ; the  great  majority  were  in 
our  favour,  and  decidedly  the  public ; all  the  people  exhibited  the  greatest 
anxiety  and  excitement  upon  the  subject. 

2839.  The  report  stated  that  for  a comparatively  trifling  sum,  between 
23,000 1.  and  24,000  L,  the  navigation  of  the  Blackwater  for  16  miles,  that  is  to 
say,  from  Lismore  to  Fermoy,  could  be  opened  to  the  public  ? — Yes. 

2840.  Which  would  afford  to  the  pubhc  a continuous  navigation  of  36  miles 
from  Fermoy  to  the  mouth  at  Youghal? — ^Yes. 

2841 . Fermoy  is  the  centre  of  a great  agricultural  and  corn-growing  country, 
is  it  not  ? — It  is. 

2842.  It  was  the  opinion  of  your  Lordship  and  of  the  residents  on  the 
Blackwater,  both  the  Upper  and  the  Lower  Blackwaterj  that  such  a measure 
would  be  highly  beneficial  to  the  country  at  large,  and  particularly  to  the  sea- 
port towns  on  the  coast? — Of  immense  benefit. 

2843.  A principal 
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2843.  A principal  proprietor  in  the  borough  of  Youghal 
Duke  of  Devonshire  himself? — Yes. 


is,  I believe,  the 


2844.  Lismore  belongs  almost  entirely  to  him,  does  it  not,  if  not  entirely  > — 
1 es ; but  be  has  never  exerted  himself  much  for  the  benefit  of  the  place.  ^ 

2845.  Dungarvan  also  belongs  to  the  Duke,  in  great  part  at  least?— Yes 

2846.  Is  it  your  Lordship’s  opinion  that  if  this  navigation  had  been  opened 
the  effect  nmuld  have  been  to  j^ive  employment  to  the  suffei-ing  poor  in  Lismore 
Youghal,  Dungarvan,  and  the  other  towns  mthin  reach  of  the  Blackwater 
Certainl}-,  to  the  ]jeople  of  Youghal,  to  the  people  of  Lismore,  and  to  the  people 
of  Fermoy,  and  all  the  people  immediately  along  the  banks,  I have  not  the 
slightest  doubt.  As  far  as  Dungarvan  is  concerned,  I am  not  quite  sure,  because 
Dungarvan  lies  a considerable  distance  away  from  the  Blackwater. 

2847.  Dungarvan  can  be  easily  reached  from  Cappoquin,  can  it  nof’ It 

might. 

2S48.  And  from  Lismore  also  ? — It  might,  but  it  being  further  off  I do  not 
see  that  a direct  benefit  would  be  so  likely  to  be  derived  by  Dungarvan  as  by  the 
other  places  which  are  immediately  upon  the  banks. 

2849.  Does  ^ot  the  river  Blackwater  communicate  with  a great  coal  and  lime 
country —Cei'tainly,  at  Mallow. 

2850.  Would  not  Dungarvan  derive  benefit  from  the  opening  of  tlie  Black- 
water in  respect  of  the  culm  and  coal  and  lime  trade  r — If  the  Blackwater  could 
be  opened  as  far*  as  Mallow,  I have  not  the  slighest  doubt  of  it. 

28.^1.  But  even  as  far  as  Fermoy ; would  it  not  ? — I do  not  know  ; as  far  as 
lime  is  concerned,  certainly,  limestone  decidedly ; but  as  far  as  regards  culm,, 
I cannot  say,  because  we  are  not  so  near  the  pits. 

2852.  The  effect  therefore  of  the  opening  of  this  river  would  be,  not  only 
that  the  immediate  supply'  of  food  would  be  greatly  increased,  in  respect  of  the 
fisheries,  but  also  in  that  way,  and  by  means  of  the  navigation,  the  unemployed 
poor  who  are  thei’efore  paupers  at  the  present  moment,  in  the  towns  which 
I have  mentioned,  and  which  you  have  mentioned,  would  find  easy  and  exten- 
sive employment  r — I think  so. 


2853.  It  would  be  in  fact  a source  of  wealth  to  a district  at  present  greatly 
impoverished  ?— I am  certain  of  it ; I would  remark,  that  the  traffic  between 
Cork  and  Fermoy  is  very  great,  but  the  traffic  between  Youghal  and  Fermoy, 
if  anything,  is  greater,  and  it  is  stated  distinctly  in  the  Second  Report  of  the 
Irish  Iledlway  Commissioners,  that  the  ti-affic  between  Fermoy  and  Youghal  is 
very  l^ge  indeed ; in  fact  most  of  the  coal,  and  most  of  the  heavy  traffic,  comes 
from  1 oughal ; Fermoy  I talce  to  be  one  of  the  most  stirring  inland  towns  of 
Ireland. 


2854.  Under  all  these  circumstances,  you  were  induced  to  look  into  the 
difficulties  of  a technical  nature,  that  lay  in  the  way  of  the  proposed  measure  ? 
— Y’es. 


2855.  One  of  them  would  be  naturally  the  questions  of  title  to  the  weirs,  that 

impeded  the  navigation  between  Lismore  and  Fermoy  .-—No  ; I cannot  say  that, 
because  what  Colonel  Jones  proposed  was  this  : he  did  not  wish  to  interfere 
with  the  weirs,  either  with  Glandelane  weir,  or  with  the  Duke  of  Devonshire’s 
weir;  but  when  the  map  is  laid  before  you,  you  will  see  that  he  proposed 
cutting  a small  canal,  which  communicated  with  ihe  river  above  the  weir,  and 
below  the  weir,  and  which  had  the  assistance  of  locks,  so  that  boats  miffht  pass 
through.  ° ^ 

2856.  Difficulties  of  tliat  technical  character  had  suggested  themselves  to 
you,  and  you  had  provided  for  them  ? — Yes. 

2857.  Thus,  for  instance,  with  regard  to  the  Lismore  weir,  am  I to  under- 
stand that  you  vvere  willing,  for  the  purpose  of  opening  this  navigation,  to  make 
a compromise  with  the  Duke  of  Devonshire,  in  respect  of  that  weir ; that  is  to 
say,  that  you  were  willing  not  to  insist  upon  the  prostration  of  it,  but  to  avoid 


2858.  You  were  willing,  in  like  manner,  insisting  probably  on  your  right  to 
keep  a weir  at  Glandelane,  to  make  a compromise  yourself,  by  which  a cutting 
should  be  made  which  should  avoid  that  weir,  and  afford  fuU  access  to  boats 
and  vessels  of  sufficient  burden  for  the  purposes  of  the  navigation  ? — I offered  to 
Colonel  Jones  to  give  the  land  which  would  be  required  for  the  purpose,  in 
order  to  cut  a short  canal,  upon  my  own  lands. 

2859.  To  carry  into  effect  a compromise  of  that  kind,  you  found  that  a local 
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Earl  of  Act  would  be  necessary  ? — As  far  as  my  own  land  was  concerned,  of  course  no 
Motmtcashel.  local  Act  would  be  necessary. 

" 2860.  I speak  of  the  general  plan.  To  carry  out  the  general  plan,  j'ou  found 

19  March  1849.  ^ private  Act  would  be  necessary  to  enable  commissioners  or  trustees  to 

be  appointed  to  carry  the  plan  out  ? — It  was  our  opinion,  at  last,  that  that 
would  be  necessary,  in  consequence  of  the  opposition  which  the  Duke  of  Devon- 
shire made  to  us  through  Mr.  Curry. 

2861.  Did  you  apply  to  the  Duke  of  Devonshire  to  consent  to  act  with  you 
for  the  purpose  of  obtaining  such  an  Act  ? — No ; I do  not  remember  that ; not 
to  consent  to  an  Act,  but  I applied  to  him  to  give  his  consent  generally  to 
assist,  and  not  to  throw  impediments  in  the  way. 

2862.  Mr.  Bdlew.]  An  Act  would  not  have  been  necessary  if  he  had  con- 
sented?— Undoubtedly. 

2863.  Chairman.']  Supposing  you  had  proceeded  in  the  way  you  mention,  it 
would  have  been  necessary  to  give  powers  to  trustees  to  purchase  the  lands, 
and  to  hold  the  lands  in  trust  for  the  company,  if  it  was  to  be  a company,  or 
in  trust  for  such  purposes  as  the  subscribers  thought  fit  to  point  out  ? ^The 
fact  is,  we  did  not  go  so  far  as  that.  When  we  found  the  Duke  of  Devonshire 
so  determinately  opposed  to  us,  we  thought  it  was  useless  to  attempt  what 
probably  would  end  in  failure  ; knowing  the  great  power  which  he  possessed, 
we  did  not  go  to  that  extent. 

2864.  Will  your  Lordship  allow  me  just  to  refresh  your  memory  upon  that 
point.  Did  you  not  make  an  application  to  the  Duke  before  the  survey  was 
taken  ? — I may  have  done  so.  I cannot  speak  positively  to  that  fact.  I cer- 
tainly did  apply  to  him  subsequently,  and  I had  a copy  made  of  Colonel  Jones’s 
report,  and  Mr.  Renton’s,  and  sent  it  to  his  agent,  Mr.  Curry. 

2865.  Application  therefore  was  made  to  the  Duke  after  the  survey? — 
Decidedly. 

2866.  A decided  refusal  was  received  from  the  Duke?— Yes.  I may  add 
that  I called  upon  him  in  London  at  a later  period,  and  had  a personal  inter- 
view with  him,  and  gave  him  all  the  particulars  of  the  plan. 

2867.  If,  therefore,  you  had  attempted  to  proceed  by  Act  of  Parliament,  the 
opposition  to  it  would  have  made  it  so  expensive  that  it  would  greatly  have 
increased  the  cost  of  the  undertaking?— Yes;  that  is  what  deterred  us;  we 
were  afraid.  The  money  was  forthcoming  easily. 

2868.  Is  it  within  your  knowledge  that  many  proprietors  who  would  have 
invested  money  in  the  undertaking  were  deterred  from  so  doing  by  the  oppo- 
sition?— Decidedly.  I know  that  Sir  Richard  Musgrave  would  have  taken  a 
considerable  number  of  shares  in  it,  and  I myself  offered  publicly  to  go  as  far 
as  10,000  1.  I was  willing  to  invest  that  amount  for  the  purpose  myself. 

2869.  Do  you  remember  the  reason  assigned  by  the  Duke  of  Devonshire  for 
opposing  that  undertaking? — I do  not  know  exactly  that  he  mentioned  any 
particular  reasons  himself ; he  always  put  it  upon  his  agent,  Mr.  Curry ; but 
in  the  interviews  which  I had  with  Mr.  Curry,  he  objected : first  of  all  he  said 
that  it  would  destroy  the  salmon  fishery  at  Lismore ; that  was  one  point ; and 
then  afterwards,  when  I pressed  him  upon  that,  and  told  him  that  Mr.  Mul- 
vany,  who  was  the  Fishery  Commissioner,  had  declared  that  it  would  not 
interfere  with  or  damage  his  fishery,  he  said  that  he  did  not  lilce  to  have  steam 
tugs  passing  so  near  the  castle  ; that  if  the  wind  were  in  a northerly  direction, 
the  smoke  would  perforate  through  the  windows,  and  that  Mrs.  Curry  would 
not  like  it,  or  something  to  that  effect. 

2870.  And  did  not  the  Duke  of  Devonshire  write  a letter  to  your  Lordship, 
in  reply  to  one  from  yourself,  stating  that  he  was  far  from  being  convinced 
that  the  opening  of  the  navigation  would  not  diminish  the  value  of  his 
Lismore  property  ?— Yes,  i think  he  did  so. 

2871.  The  undertaking  completely  fell  to  the  ground?— That  is  to  say,  we 
were  obliged  to  postpone  it ; we  have  never  given  it  up.  I will  not  give  it  up, 
as  far  as  I am  concerned,  as  long  as  I live,  because  I am  so  certain  that  it  is 
one  of  the  works  in  the  South  of  Ireland  which  would  be  the  most  advantageous 
to  the  public,  and  that  it  would  pay  the  best ; it  would  give  the  best  return  for 
the  money  expended. 

2872.  Nothing  further  was  done? — No. 

2873.  And  these  events  took  place  in  the  end  of  the  year  1844,  did  they 
not  ? — Yes,  about  that  time. 

2874.  Do 
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2874.  Do  you  know  whether  Mr.  Renton,  the  engineer,  of  whom  you  spoke,  Earl  of 

has  been  employed  in  improving,  under  local  Acts  of  Parliament,  the  naviga-  M.mitiicashei: 
tion  of  the  Upper  Severn  ? — I beheve  he  has.  

2875.  Are  you  aware  that  he  has  expressed  an  opinion  on  the  comparative  March  1849. 
difficulties  of  improving  the  navigation  of  the  BlacWater  and  of  the  Severn 

the  course  of  the  two  rivers  being  of  about  the  same  length  ? — There  is  no  com- 
parison between  the  two,  because  the  enormous  expense  that  the  Severn  has 
occasioned  every  one  is  aware  of,  whereas  the  expense  of  rendering  this  river 
navigable  is  only  trifling. 

2876.  Are  you  aware  that  Mr.  Renton  has  expressed  an  opinion  on  that  sub- 
ject ? — I believe  he  has,  but  I am  not  acquainted  with  it  myself. 

2877.  Are  you  aware  to  what  effect  that  opinion  was  ? — No,  I cannot  say. 

2878.  With  reference  to  the  undertaking,  do  you  think  that  the  investment 
would  be  profitable  to  the  subscribers  ? — I am  convinced  that  it  would  be  ; 
when  we  consider  that  one  mile  of  railroad  often  costs  more  than  would  be 
required  for  the  opening  of  36  miles  of  inland  navigation,  that  is  to  say, 
according  to  Colonel  Jones’s  calculation,  by  which  the  whole  cost  is  to  be  under 
24,000  1.,  and  when  we  consider  the  amount  of  traffic  of  which  we  gain  a pretty 
tolerable  idea  from  the  Second  Report  of  the  Railroad  Commissioners  in 
Ireland,  as  regards  this  particular  locality  ; when  we  take  these  matters  into 
account,  I have  come  to  the  opinion  that  it  would  pay  at  least,  I should  say, 

15  per  cent,  return  for  the  money ; I do  not  mean  by  that  to  say  that  it  would 
he  15  per  cent,  net,  but  I took  a good  deal  of  trouble  at  the  time  to  get  infor- 
mation, and  I came  to  the  conclusion  that  15  per  cent,  would  be  paid,  and 
allowing  five  per  cent,  for  expenses  in  the  payment  of  proper  officers  and 
the  repairs  of  locks  and  so  on,  that  might  be  damaged  by  the  floods  occasionally, 

I certainly  came  to  the  conclusion  that  any  person  embarking  his  money  in  this 
undertaking  would  receive  10  per  cent. 

2879.  Mr.  Bdlew.']  Of  course  that  was  not  the  opinion  of  the  Duke  of  Devon- 
shire ? — The  Duke  of  Devonshire  never  troubled  his  head  about  it ; he  was 
opposed  to  it  in  toto- 

2880.  Sir  P.  Nugent.']  We  are  to  understand  that  the  Duke  of  Devonshire 
is  altogether  opposed,  either  to  the  opening  of  the  river  or  to  interfering  with 
the  weir? — Entirely.  I may  perhaps  add  one  thing  mote.  I might  be  asked  how 
I have  come  to  the  conclusion.  I certainly  reasoned  by  analogy  ; I examined 
the  matter  closely.  In  that  Second  Report  of  the  Railroad  Commissioners, 
there  is  an  amount  of  traffic  upon  the  different  canals  and  rivers  that  have  been 
rendered  navigable  in  Ireland ; most  of  them  we  know  have  not  paid,  but  that 
has  been  on  account  of  the  enormous  expenditure  that  was  thrown  away  upon 
them  in  the  first  instance,  otherwise  they  would  have  paid.  I took  a canal, 
for  instance,  which  was,  I thought,  more  analogous  to  the  extent  of  our  river 
navigation  than  anything  else,  and  that  was  the  Newi7  Canal.  I very  closely 
examined  the  returns  there  of  the  traffic  upon  it ; having  some  local  knowledge 
of  Newry,  I came  to  the  conclusion  that  the  traffic  was  in  extent  very  nearly 
similar  to  what  there  would  be  at  Fermoy,  and  seeing  that  that  had  been  one  of 
the  most  fl.ourishing  and  best  concerns  of  the  kind  undertaken  in  Ireland,  I 
came  to  the  conclusion  that  the  Blackwater  would  in  all  probability  yield  at 
least  as  great  a return.  There  were  others  that  I examined  also  ; for  instance, 
the  Bairow  Navigation,  which  was  one  of  the  most  favourable  likewise,  that  is 
to  say,  it  had  cost  less  money  in  the  formation  of  it.  It  was  from  a close  ana- 
lytical investigation  into  these  general  undertakings,  using  also  the  knowledge 
that  I was  able  to  obtain  as  to  the  amount  of  traffic  which  is  usually  going  on 
in  the  neighbourhood  of  Fermoy  and  Cappoquin,  and  Lismore,  that  1 was 
enabled  to  come  to  that  conclusion,  and  1 am  convinced  in  my  own  mind  that 
I do  not  exaggerate,  when  I say  that  10  per  cent,  would  certainly  be  returned 
to  any  person  investing  his  money  in  the  concern. 

2881.  Chairman.]  Sir  Richard  Musgrave  has  shown,  I think,  of  what  value 
the  Lower  Blackwater  is  in  respect  of  navigation  subsequently  to  these  proceed- 
ings ; he  has  started  a steamer,  I believe,  and  although  the  steamer  labours 
under  considerable  disadvantages  from  the  existence  of  the  weir  at  Lismore,  it 
has  been  found  very  useful,  has  it  not,  in  the  district  where  it  plies  ? — It  cer- 
tainly-has  ; it  only  goes  from  Cappoquin  to  Youghal,  and  in  the  summer, 

I believe,  it  pays  remarkably  well ; in  the  winter,  of  course,  I believe  it  does 
not. 

0.40*  B B 2 2882.  Cappoquin 
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^882.  Cappoquin  is  not  a good  terminus? — It  is  very  bad;  it  is  a small 
place. 

28S3.  But  as  long  as  these  obstructions  exist  at  Lismore,  it  is  the  only  ter- 
minus that  Sir  Richard  Musgrave  can  find  ? — The  only  one. 

2884.  Sir  P.  Nugent^]  Is  it  your  opinion,  that  if  these  obstructions  were 
done  away,  the  traffic  of  that  steamer  and  the  profits  from  it  would  very  much 
increase  — If  the  obstructions  were  removed  it  would  double,  treble,  or  perhaps 
quadruple.  ^ 

288.5.  Chairman.']  Did  not  the  towns  of  Lismore,  Youghal,  and  Dungawan, 
subscribe  to  the  fund  of  which  you  have  spoken,  raised  for  these  preliminarv 
purposes  ? — I really  cannot  exactly  say.  I know  that  Sir  Richard  Musgrave 
subscribed,  and  that  he  sent  me  a considerable  part  of  the  money,  but  I cannot 
recollect  exactly  the  names  of  the  individuals  or  the  particular  details  from 
whence  it  came,  because  he  collected  it  for  me. 

2886.  Sir  Richard  Musgrave  was  the  collector  r—No,  he  collected  his  portion 

on  the  lower  part  of  the  Blackwater.  I collected  my  portion  on  the  upper- 
part  of  the  Blackwater.  ^ 

2887.  Was  not  the  last  occasion  before  this  on  which  money  had  been 
oxpended  upon  such  an  undertaking  immediately  before  the  Union,  when  the 
Irish  Parliament  expended  some  thousands  of  pounds  for  the  purpose  of 
making  the  river  navigable  as  far  as  Mallow?— No,  that  is  a different  tilin'*-,  as 
far  as  I have  been  informed.  I understand  that  a short  time  before  the  Union 
took  place,  the  subject  of  a canal  was  entertained  between  Mallow  and  Lismore, 
■or,  1 believe,  lower  down  even  than  Lismore;  that  certain  grants  were  made 
for  the  purpose,  that  they  commenced  their  operations  at  both  ends  at  the  same 
time ; that  a part  of  the  canal  was  made,  I think,  below  Lismore,  and  certainly 
there  was  a portion  of  it  made  up  near  Mallow ; the  remains  I have  seen 
myself  neai*  Mallow.  Then  after  the  Union  took  place,  I have  heard  it 
reported  that  there  was  a good  deal  of  mismanagement  as  to  the  fund ; I do 
not  know  it  myself,  but  at  all  events  the  works  were  put  a stop  to,  and  thc^ 
small  portions  done  at  both  ends  our  misfortunes. 

2888.  I will  put  my  question  again;  I do  not  think  that  your  Lordship  has 
understood  it.  The  last  occasion  on  which  money  -was  expended  for  the  pur- 
pose of  opening  the  naidgation  of  the  Blackwater  as  far  as  Mallow,  previously 
to  Its  revival  by  your  Lordship  and  Sir  Richard  Musgrave,  was  the  occasion  of 
which  you  speak,  when  the  Irish  ParUament  voted  money?— That  was  for 
making  the  canal. 


2889.  The  question  is  as  to  opening  the  navigation;  no  other  attempt 

1 believe,  has  been  made  as  to  opening  the  navigation  of  the  Blackwater  from 
that  time  down  to  the  period  when  your  Lordship  and  Sir  Richard  Mus<*-rave 
endeavoured  to  open  the  river  yourselves  ?— There  has  been  -one  attempt  on 
another  occasion,  which  is  within  my  own  memory,  that  was  in  the  time  of 
Mr.  Anderson,  who  was  the  founder  of  Fermoy ; he  was  a very  eiiterprisino* 
man,  and  saw  the  very  great  importance  of  a canal ; he  did  not  imagine  at  thS 
time  the  capability  of  rendering  the  river  navigable,  but  he  took  up  the  subject 
again  of  a canal ; he  wished  to  form  a company,  and  he  took  several  steps  in 
order  to  effect  this  object,  but  he  also  met  with  great  difficulties ; there  were 
several  of  the  proprietors  upon  the  line,  a Mr.  Carey  I remember  pavticulai-ly 
who  threw  every  ^fficulty  in  his  way ; the  consequence  was,  that  at  last  he  was 
engaged  m other  kinds  of  occupation,  and  in  fact  he  dropped  it.  The  subject 
has  been  long  before  the  Irish  public.  ^ 

2890.  I think  yom-  Lordship  is  intent  upon  another  point:  but  upon  the 
point  to  which  I am  directing  your  attention  the  question  is.  whether  any 
money  had  been  expended  upon  this  purpose  from  the  period  ivhen  the  Irish 
Parliament  voted  money,  down  to  the  time  when  your  Lordsliip  and  Sir  Richard 
Musgrave  collected  funds  for  this  object?— Not  that  1 know  of 

2891 . Sir  P ^ru^ent]  It  does  not  appear  that  it  was  for  the  purposes  of  the 

navigation  of  the  river,  that  you  understood  that  money  to  have  been  naid  at 
that  time,  but  of  the  canal .? — Of  the  canal.  ^ 

2892  To  answer  the  purposes  which  you  think  the  river  would  now  answer? 
—Decidedly. 

2S93.  Chairman.']  Then  the  case 'stands  thus,  at  present,  that  whether  the 
navigation  is  to  be  opened  to  Fermoy  by  the  destruction  of  the  weir  of  Lis- 
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more,  or  whether  it  is  to  be  opened  in  the  way  you  propose,  namely,  by  a canal 
at  Lismore,  the  opposition  of  the  Duke  of  Deyoiishire  is  decided  and  that  nre- 
Tents  proprietors  from  investing  money  in  the  undertaking?— Yes 

2894.  Can  you  tell  the  Committee  under  what  title  the  weir  of  Lismore  is 
held;  is  It  held  under  Act  of  Parliament;  is  it  held  by  prescription  ■ or  is  it 
held  under  a Royal  charter?— I think  under  a grant  from  the  Crown-  a 
patent. 

2895.  Do  you  know  of  what  period?— I cannot  tell  that  exaody;  if  I mistake 
not,  1 have  heard  that  these  lands  were  originally  the  properties  of  Sir  Walter 
Raleigh,  granted  by  Elizabeth,  and  that  they  were  subsequently  confiscated, 
and  then  granted,  I think,  to  Lord  Burlington. 

aSgb.  Mr.  Grogan.]  Is  your  Lordship  speaking  of  your  own  knowledge  or 
from  hearsay  ? — I do  not  think  I have  seen  that  patent.  I have  seen  some 
patents  connected  with  tlie  subject,  but  I do  not  think  I have  seen  that  patent  ■ 
but  1 beheve  that  there  are  two  salmon  weirs  and  one  eel  weir  in  that  natent 
and  that  is  all.  ^ ’ 

2897.  Chairman.]  That  is  dated  in  what  reign:  Sir  Walter  Raleigh’s  for- 
feiture was  m ^e  reign  of  James  the  First  ?~Then  it  must  have  been  granted 
immediately  after ; I am  not  sure  whether  he  was  not  compelled  to  sell : it  is  a 
particular  case.  > 

289b.  Does  the  closure  of  the  river  in  respect  of  fishery  and  navigation 
occasion  much  discontent  amongst  the  people  in  your  part  of  the  country  ?— 
Ut  course ; all  the  gentlemen  are  exceedingly  dissatisfied  with  it ; they  think 
themselves  exceedingly  wronged.  I might  say  that  I think  I am  exceedingly 
wronged.  I have  a gi-ant  in  my  patent  of  aU  the  fishery,  and  so  on,  upon  my 
manor,  but  then  when  the  fish  are  not  allowed  to  come,  of  what  use  is  that ' 

2699.  Is  there  much  discontent  amongst  the  poor,  that  the  river  is  closed  to 
them  as  respects  navigation  and  fishery,  or  either  ?— The  people  appear  to  me 
to  think  more  about  the  navigation  a great  deal,  than  about  the  fishing,  for 
enlightened  to  know  very  well  that  if  once ; the  navigation 

^ employment  and 

give  them  food,  and  be  of  great  benefit  to  them 

2900  With  reference  to  the  mill  at  Glaudelane,  are  the  head  and  the  tail 
Sh  ?-ido’  not” uow.""^ 

2901.  In  the  present  state  of  the  river  at  Glandelane,  should  you  say  that 
thrmra™7““  ™ Prevented  from  entering 

wheri,e^  ‘ ‘'I'"®  numbers  of  them  below,  but  1 do  not  know 

nm  th  ^ ^ i *e  fact  is,  I have 

not  had  the  mill  m my  own  possession  until  very  lately. 

to  vmnT  I'fv'  “y  ™nsequence,  I mean  of  course 

the^OTesmTtml?  f “ ***  "PP“  P“'tinns  of  the  -river.  In 

whefheftfo  S i!  ^ consequence  to  anglers  and  others 

OT  S?  T sh  ifn  '•»<!<=  of  Glandelane  in  the  close  season 

me  . ''“y  sorry  that  they  were  destroyed, 

nut  it'tn  eIlo!l.’*  the  point.  I am  asking  as  a matter  of  interest.  I will 
called  ®"Pposing  the  owner  of  the  mill  at  Glandelane  were 

!Sll  in  the  ef  to  fence  and  keep  fenced  the  head  race  of  the 

of  that  nive?°f*^  season  when  the  fry  are  passing  down ; in  the  present  state 
fishino-  th  ' ' oar  Lordship  being  the  owner  of  the  mill,  and  also  interested  in 
W th!  eV’"'"’  ’“■0  aU  in  it,  would  it  be  your  interest  to 

nntPnr,,,  incidental  to  those  arrangements  or  not? — I do 

1 j ^ meditate  keeping  it  in  my  own  hands ; it  would  be,  of 

Ipqco/1  t consequently  I should  be  very  sorry  when  once  I had  it 

with  it  ° I should  have  any  further  responsibility  connected 

2904.  The  mill  race  is  not  fenced,  I think  you  say  ? — I am  not  sure  of  that : 

i really  do  not  know.  . » 

2905.  Do  you  know  in  what  condition  the  water  is  during  the  close  season : 
mean  wuh  respect  to  rubbish  ? — I really  do  not  know. 

2900.  You  are  not  acquainted  then  with  that  part  of  the  subject ; you  do 
not  know  whether  the  motive  power  of  the  mill  at  Glandelane  is  iniured;  if 
bb3  ^ there 
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Earl  of  there  is  such  a lattice,  or  would  be  injured  if  there  is  not  such  a lattice,  and 
Movnicashtl.  it  were  to  be  put  up,  by  the  existence  of  lattices  ? — I cannot  say,  but  I know, 
— generally  speaking ; I have  heard  that  if  you  put  very  small  bars  there,  the 
19  March  1849.  straws,  and  branches,  and  rubbish  that  come  down  produce  a very  consider- 
able stoppage  to  the  water,  and  cause  a much  greater  amount  of  back  water 
than  otherwise  would  exist.  • 

2907.  Is  your  Lordship  aware  that  all  the  mill  races  in  England  and  Wales 
are  fenced  in  that  way  ? — No,  I am  not ; but  in  England,  perhaps,  the  water 
being  more  sluggish,  the  rivers  not  being  exposed  probably  to  such  tremendous 
floods  as  come  down  so  very  rapidly  from  the  mountain  torrents  in  Ireland, 
the  damage  would  not  be  so  great  as  the  mills  in  some  parts  of  Ireland  might 
be  exposed  to. 

2908.  Do  you  know  the  Lancashire  and  Cumberland  rivers  r — I do  not. 

2909.  You  are  not  aware  then  that  they  are  as  subject  to  floods  as  the  Irish 
rivers  ? — 1 am  not. 

2910.  Mr.  Grogan.}  Are  you  aware  of  the  mill  races  in  Ireland  generally, 
having  a lattice  before  the  wheel,  to  prevent  accidents  ?— I believe  that  there  is 
something  of  the  kind ; I have  some  impression  that  I have  seen  some  wooden 
bars  at  my  own  mill,  but  I have  not  been  near  that  mill,  I think,  for  a year  or 
perhaps  more. 

2911.  And  you  are  not  able  to  speak  positively?—!  really  cannot  tell  you. 

2912.  Captain /ones.]  Is  the  mill  in  your  own  hands  at  present? — It  is  at 
this  moment ; it  has  recently  been  given  up ; the  gentleman  who  had  it  had 
a long  lease  of  it,  and  as  a particular  favour  he  begged  of  me  to  take  it  off  his 
hands. 

2913.  Is  it  working  at  the  present  moment?— It  is  not  working  now. 

2914.  Chairman.']  Has  your  Lordship  any  observations  to  make  as  to  the 
fisheries  on  the  tributaries  of  the  Bann  upon  your  property  at  Antrim  ? — The 
only  observations  which  I have  to  make  are,  that  I think  in  any  legislation  for 
the  protection  of  the  fish  the  greatest  caution  ought  to  be  used  not  to  interfere 
with  any  water  power,  as  there  it  is  a matter  of  very  great  importance  in  a 
political  point  of  view ; you  recollect  that  the  North  of  Ireland  is  the  only  place 
almost  in  which  we  have  any  inland  manufactures ; it  is  there  that  the  linen 
trade  has  been  flourishing,  particularly  in  my  part  of  the  country  ; almost  all 
my  tenants  are  more  or  less  engaged  in  the  linen  trade ; there  are  a great 
number  of  wealthy  and  industrious  men  who  have  laid  out  very  large  capital 
in  bleach  fields  and  works  for  the  linen  manufacture,  and  if  theh  works  on 
those  rivers  are  to  be  pulled  down  and  the  water  power  interfered  with,  you  will 
perhaps  destroy  the  only  profitable  manufacture  that  we  possess.  Anxious  as 
I am  to  protect  the  fish  and  increase  our  fisheries  and  make  them  prosperous, 
on  the  other  hand  it  would  not  be  wise  to  do  so  in  a way  that  might  be  de- 
trimental to  the  prosperity  of  our  linen  manufactures  ; therefore  I take  it  that 
while  in  the  south  to  protect  the  power  of  manufactures  and  mills  would  be 
very  beneficial  to  the  farmers  and  to  the  public  there,  we  ought  at  the  same 
time  to  try  not  to  do  anything  to  interfere  with  our  linen  manufactures  in  the 
north.  Again,  I would  say  that  I think  that  in  any  measure  to  promote  the 
prosperity  of  our  fisheries,  it  would  be  very  impolitic  for  us  to  damage  our 
manufactures,  for  depend  upon  it,  if  you  do  you  will  meet  with  immense  oppo- 
sition from  all  the  manufacturers  in  the  north,  and  also  from  the  millers  in  the 
south ; if,  on  the  contrary,  in  endeavouring  to  promote  the  fisheries,  you 
tranquillize  the  minds  of  these  other  parties,  stating  that  it  is  not  your  intention 
in  any  way  to  damage  the  manufactures  of  Ireland,  I am  sure  that  you  will  be 
able  to  succeed  much  better  than  you  otherwise  may  be ; I think  tlxat  we 
ought  not  to  sacrifice  one  interest  in  order  to  further  another,  but  that  we 
ought  to  give  fair  play  to  all. 

2915.  Within  your  knowledge,  have  any  cases  of  collision  or  threatened 
collision  occurred  between  the  people  and  the  owners  or  tenants  of  the  weir  at 
Lismore,  in  consequence  of  the  existence  of  illegal  obstructions  which  the  other 
parties  were  attempting  to  remove  ? — I remember  a case  that  occurred,  it  may 
be  nearly  20  years  ago,  a case  in  which  I myself  nearly  got  into  a serious 
scrape ; it  was  no  fault  of  my  own.  I got  some  private  information  that  the 
late  Mr.  Foley,  the  father  of  the  present  man,  had  placed  a number  of  bars 
under  water,  so  very  close  as  totally  to  prevent  the  passage  of  any  salmon  up 
the  river ; I employed  one  or  two  men  to  go  down,  and  desired  them  to  examine 

and 
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and  ascertain  -whetlier  this  was  really  the  fact,  and  to  report  it  to  me,  because 
it  was  contrary  to  the  law ; I thought  so  as  a magistrate  for  the  county  of 
Waterford.  However,  unfortunately,  when  once  you  employ  people  to  do  any- 
thing, they  very  often  go  a great  deal  beyond  their  orders,*  and  it  so  occurred 
with  regard  to  these  people.  They  went  down,  and  they  did  not  confine  them- 
selves to  the  strict  orders  which  I gave  them,  but  they  actually  went  in  boats 
and  found  these  bars  under  the  water,  and  they  took  upon  themselves  to  tear 
them  up,  and  they  actually  brought  me  a cart-load  of  them.  The  consequence 
was,  that  the  late  Colonel  Curry  took  the  matter  up,  and  of  course  I was  held 
responsible  for  it,  and  I was  threatened  with  a lawsuit,  which  would  have  taken 
place  had  not  some  relatives  of  mine  who  were  great  friends  of  Colonel  Curry 
interfered  and  explained  to  him  that  it  was  no  fault  of  mine  ; that  although  at 
law  I should  he  held  responsible  for  the  acts  of  my  servants,  yet  clearly  I never 
intended  to  do  so,  and  1 apologized  for  its  having  occurred ; I sent  them  back 
all  those  pieces  of  wood  which  certainly  were  in  themselves  illegal,  but  that 
was  no  reason  why  any  person  should  go  and  puU  them  up,  and  I never 
intended  it  should  he  done. 

2916.  Mr.  Bellew!]  Have  there  since  been  any  proceedings  of  a legal  nature 
taken  ? — No,  I believe  not. 

2917.  Mr.  Grogan.']  There  have  been  no  legal  proceedings  instituted  against 
this  weir  within  your  recollection  ? — Not  that  I have  heard  of. 

29 1 8.  And  as  I understand  you,  the  weir,  being  a series  of  little  islands  across 
the  river,  completely  obstructs  the  whole  course  of  the  river? — It  does. 

29^9-  youi*  opinion  that  obstruction  is  the  principal  cause  of  the  diminu- 
tion of  salmon  in  the  upper  parts  of  the  river  ? — It  is. 

2920.  More  so  than  even  poaching  or  the  mil]  weirs  ? — It  is. 

2921.  Witli  regard  to  the  mill  weirs  (I  wish  to  confine  your  Lordship’s 
attention  to  that,  as  you  have  spoken  so  much  of  the  important  mill  of  your 
own  at  Glandelane),  there  must  be  an  overflow  of  water  at  every  mill  weir, 
generally  speaking? — Yes. 

2922.  Do  you  conceive  that  the  establishment  of  ladders  for  the  passage  of 
the  fish,  by  confining  all  that  overflow  of  water  to  one  particular  part  of  the  mill 

weir,  could  be  effected  in  each  mill  weir  without  damage  to  the  motive  power? 

I am  convinced  that  it  could  be  effected,  and  that  it  would  be  beneficial 
to  the  weirs,  because  it  would  serve  as  a sort  of  buttress  ; it  Would  prevent  the 
weir  ever  giving  way  in  case  of  very  great  floods.  I am  sure  that  the  mill  owners 
would  be  pleased  to  have  such  a thing,  and  would  never  object. 

2923.  Yom-  Lordship  is  speaking  now  as  a mill  owner  yourself? — I am,  and 
as  connected  with  the  north  of  Ireland,  where  my  tenantry  are  deeply  interested 
in  the  linen  trade. 

2924.  Do  you  extend  the  remark  also  to  mill  occupiers,  that  the  establish- 
ment of  a ladder  for  fish  passin  g in  this  way  would  rather  benefit  than  injure 
their  property? — I do  think  so. 

2925.  You  conceive  that  there  would  be  no  impediment  to  the  trade  in  such 
an  arrangement  ?— I think  so,  and  I think  it  would  remove  a great  deal  of 
uneasiness  from  their  minds  were  it  known  that  such  was  in  contemplation. 

2926.  ^On  this  part  of  the  question,  has  your  Lordship’s  attention  ever  been 
so  far  directed  to  it,  as  to  say  by  what  means  or  from  what  funds  those 
ladders  ought  to  be  constru  cted  ?~ As  far  as  the  River  Blackwater  is  con- 
cerned, I have  had  several  conversations  with  Mr.  Croker,  who  has  taken  a 
very  active  part  on  the  occasion;  and  I think  that  at  public  meetings  too 
the  matter  has  been  discussed,  and  that  generally  the  country  gentlemen 
have  expressed  their  willingne  ss  to  subscribe  a sum  of  money  out  of  their  own 
pockets  voluntarily,  for  the  purpose  of  defraying  the  charges  of  making  these 
ladders  ; I have  no  doubt  that  the  mill  owners  themselves  would  also  readily 
contribute,  so  anxious  would  they  be  to  have  their  weirs  safe  from  being  inter- 
fered with. 

2927.  Taking  your  Lordship’s  view  that  the , establishment  of  these  ladders 
would  strengthen  the  mill  weirs,  and  prevent  their  bursting  from  floods,  do  you 
think  that  it  would  be  any  unreasonable  demand  on  the  mill  owners  to  ask  a 
contribution  on  their  part  for  the  establishment  of  those  ladders  ? — I think  it 
would  be  very  fair  and  very  just,  and  I am  satisfied  that  in  very  few  cases  would 
any  objection  be  made. 

2928,.  Is  your  Lordship  suffidently  acquainted  with  the  habits  of  the  salmon 
0-40.  ^ B B 4 to 
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"a  ; tliat  the  establishment  of  those  ladders  would  afford  them  every  facility 

^ \9  upper  rivers  to  the  spawning  beds  ?— There  is  not  a doubt  about 
19  March  1849.  !!4vri®.  ^miversal  opinion,  and  that  those  best  acquainted 

with  this  matter  will  bear  me  out  in  saying  that  that  is  the  fact. 

2029.  If  a facility  were  afforded  to  the  spawning  fish  to  mount  the  rivers  in 
this  way,  the  number  of  fish  in  each  river  would  be  considerably  increased  : do 
you  then  conceive  that  greater  care  and  attention  on  the  part  of  all  classes 
anglers,  magistrates,  and  peasantry,  to  preserve  the  rivers,  would  be  the  pro- 
bable result'. — 1 think  it  certainly  ought  to  be,  and  I think  it  would. 

2930.  You  are  awai’e  that  under  the  jireseut  Fishery  Acts  a certain  tax  or 
sum  IS  chargeable  for  tlie  use  of  all  species  of  engines  for  angling  and  other 
purposes -—Y  es,  Lthink  that  that  sum  has  been  reduced  from  what  it  was  in  the 
Act  or  Parliament ; I think  that  in  the  Blackwater  it  is  reduced  to  about  one- 
halt  what  IS  stated  in  the  Act  of  Parliament,  and  that  now  it  is  not  objected  to  ■ 
in  the  first  instance  it  was  considered  rather  excessive. 

2931  Captain  Jones.]  Do  you  think  that  those  persons  who  desU'oy  the  fish 
at  uigh^  using  lights  and  gaffs,  would  be  influenced  by  this  alteration  of  the 

law^  J-  oachers  of  course  are  a different  class  of  people  altogether.  I stated 

before  that  they  did  it  from  being  idle,  and  from  being  in  misery  and  want  ■ 
they  do  It  to  get  sometliing  to  eat ; that,  of  course,  is  a different  matter. 

.932.  Mr.  Oro^an.J  Is  it  your  opinion  that  the  habit  of  poaching  and  of 
violating  the  law  being  more  or  less  innate  in  human  nature,  if  the  fish  had  a 
free  access  to  the  upper  pait  of  the  river,  and  were  to  multiply  accordingly, 
the  people  would  be  more  interested  and  enlisted  on  the  side  of  the  law  in 
Fw  down  those  illegalities  ?— It  is  very  probable  ; and  I may  say  further, 
that  I do  not  think  it  would  be  so  easy  for  the  poachers  to  catch  so  many  fish 
as  now,  if  once  those  ladders  were  constructed  in  the  weirs,  for  it  is  chiefly 
“"Sregated;  there  is  a great  abundance  of 
tl  '•  u'®''  ' ™ enormous  quantity  at  night,  therefore  it  is  well 

lnre*!ll  ore''  facilities  were  given,  the  fish  would  be 

mattli-  fm-  ““mber  that  they  now  catch,  and  therefore  it  would  be  a 

matter  roi  them  to  calculate  the  risk  of  being  caught. 

2933.  The  fish  being  unable,  except  in  a flooded  state  of  the  river,  to  pass 
these  weii^,  congregate  in  numbers  below  them  ?— They  do.  ^ 

— yS^'  facility  is  given  to  the  poacher  thereby  to  follow  his  business? 

2935-^  Whereas  if  they  had  the  means  of  passing  over  these  weirs  the 
poacher  s chance  of  success  would  be  proportionately  less  ?— Decidedly 

2936.  Captain  Jones.]  Do  poachers  in  that  country  destroy  the  fish  upon 
the  spawning  beffs  f— Certainly,  there  is  an  immense  deal  of  it.^  ^ 

2937  ihe  fish  arrive  at  those  spawning  beds  after  they  have  passed  the 

- whenWge-erfhfgh 

make  this  quite  clear,  it  is  in  the  close  season  whi^n 
the  fish  are  unfit  for  food,  and  whenV  come  up  to  Ve  upper  porS 

nvei  to  spawn,  that  those  upper  portions  are  full  of  fish  ? Yes  ^ 

2939.  In  the  open  season  when  they  might  be  taken  in  « e..- 

^ 2Qao^  ""P  ?— Exactly  so 

Th  poachers  in  the  upper  portion  ?— They  are^ 

2941.  The  magistrates  do  not  enforce  strictly  the  law  a^ain^f  -n  i, 

- Eintt 

to?geni^;r:i 

cases  where  the  farmers’ boys  have  been  in  the  hahii-nfJ  • 
neighbourhood  the  farmers’  boys  go  out  at  night  ■ I believe  some  f’  ™ “J" 

in  their  houses  salmon  in  salt  in  barrels.  ® ’ ® 

2943-  Who  would  not  come  under  the  class  of  the  starving  poor  ?— No 

witTSe 

the  appolntLnt?f\^LtLS:r^l^^^^^^^^^^^^  “ 

has 
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has  been  recently  pointed  out  by  one  or  two  Acts,  giving  that  power-  I think 
Wi”p3ties“‘  poaching  would  be  tte  inflicting  of 

2945-  Is  it  your  opinion  then  that  the  minimum  penalty  which  is  generallv 
resorted  to,  is  insufficient  to  put  down  poaching  ? — I do  think  so  • at  it  ie  J 
supposed,  and  I should  certainly  like  tS  see  a heavier  penSy  “nd  not1o3h 
discretion  left  to  the  magistrates,  but  that  they  should  be  compeUed  to  enforce 
ascertain  penalty  and  not  less  than  so  much,  where  the  party  was  proved  to  be 

294(5;  Would  the  penalty,  say  of  10  s.  or  1 L,  for  every  salmon  found  in  the 
possession  of  a parly  in  the  close  season,  and  consequently  illegal,  in  your  idea 
tend  much  to  put  down  poaching It  must  be  accompanied,  of  course  with 
imprisonment,  punishing  the  person  and  not  the  pocket;  a great  numbeTof 
those  people  really,  from  their  poverty,  at  present  would  not  have  the  money  • 
''“d  labour,  or  something  of  that  kind  ■ 
effL^  ^ I think  It  would  have  a beneficiai 

2947.  Has  the  system  of  river  police,  to  which  you  have  alluded,  been  suffi- 
wfth  ’ S ™ the  parts  of  the  country  that  you  are  acquainted 

wito  to  enable  you  to  speak  of  its  effects  ?-Hardly.  A number  of  people 
I think,  who  have  been  appointed  to  that  office,  have  seldom  done  their  duty  ’ 
I have  known  of  some  persons  ; I believe  they  were  appointed  not  certffinlv 
under  fcAct  of  Parliament,  but  by  Mr.  Foley,  who  I believe,  have  had  theh 
faends  actually  poaching  on  the  river  at  the  very  time.  They  were  sharp  against 

“oas  ™ ’■  ‘’‘(I  see  them. 

294b.  Then  is  your  Lordship  of  opinion,  that  the  failure,  in  the  instance  of 
■which  you  are  speaking,  arose  more  from  impropriety  on  the  part  of  those 
entrusted  with  the  preservation  of  the  river,  than  from  any  defect  in  the  law 
^ I ^ would  be  a very  good  thing,  if  in  any  Act 

reS5:iare  his  5uty.  ^“‘“sss  in  th^ 

2949.  Has  it  ever  occurred  to  you,  that  the  establishment  of  a tribunal  for 
the  decision  of  all  the  fishery  cases,  would  be  an  advantage ; do  you  think  that 
the  appointment  of  a Board  of  Commissiooers,  speciaRy  to  hear  and  determine 
dl  cases  connected  with  the  fisheries,  would  be  a change  for  the  better  (—That 

obfec“ons'  ® ^e  two 

29,50.  Mr.  Bellew.]  Is  your  Lordship  of  opinion  that  under  the  uresent  law 
tte  magistrates  discharge  their  duty,  with  regard  to  the  fishery^  laws  in  a 
manner  to  emry  out  the  laws?— I am  sorry  to  say  that  there  are  too ’many 
magistrates  who  are  fond  of  popularity,  and  that  that  love  of  popularitrnot 

2951.  Is  there  not  also  a personal  interest  apparent  in  many  cases'— No 
doubt , we  have  too  many  magistrates,  justices  of  the  peace,  who^appen  to  be 
millers  themselves,  or  corn  factors,  or  dealers  of  that  sort  or  else  doctors  of 

r:™  toTavTtST^'r*'  froi  obf^tnTand 

lam  sorry  to  say  that  I have  too  often  seen  them  trying  to  gain  oublic  favour 
by  the  nonperformance  of  their  duty  as  magistrates.  ® ® 

««v  navigation  of  the  Blackwater,  could  your  Lordship 

f3ov  wSeT  “ n proprietors,  from  SoJ;  up  to 

ermoy,  were  favourable  to  that  measure  which  you  proDOsed? I think  the 

SrexMD^tS^s^”  Th  ^ opposition  were 

ntVinr . would  neither  act  one  way  nor  the 

from  would  take  no  part ; they  wished  to  be  neutral.  That  was  chiefly 

connccted  by  relationship  perhaps  with  somebody  who  was 
nntriv  + u <^bief  cause  of  opposition  was  that  gentlemen  did 

not  like  to  have  their  privacy  interfered  with  : that  is  to  say,  they  did  not  like 
Sief  rLsOTS  residences.  I think  that  has  been  one  of  the 

t proportion  of  the  proprietary  in  that  distinct 

isnea  to  have  that  improvement  made,  what  difficulty  was  there  in  effecting 
® ^“5®r^®rence  may  perhaps  be  so  great  an  impediment  as  to 
necessitate  the  applying  for  an  Act  of  Parliament. 

C ® 2954.  Then 
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Earl  of  2354.  Then  an  Act  of  Parliament  could  have  been  applied  for  b}'  the 

MovrttcasAel  parties  ? — They  did  not  apply  for  it,  on  account  of  the  Duke  of  Devonshire's 

opposition;  and  he  possesses  so  much  property  there,  and  possesses  so  much 

19  Marjii  1849.  influence,  as  well  as  Parliamentary  influence,  that  we  did  not  carry  the 

question  any  further. 

2955.  Captain  Jones.']  Does  your  Lordship  think  that  all  jurisdiction  should 
be  taken  away  from  magistrates  in  fishery  cases  at  this  moment? — I have 
stated  my  objection.  I have  thought  that  a summary  punishment  was  better, 
and  of  course,  if  it  were  to  be  left  to  commissioners,  a greater  time  must  elapse,, 
and  consequently  the  punishment  would  not  be  so  summary. 

2956.  But  I think  I understood  your  Lordship  not  to  be  satisfied  with  the 
mode  in  which  the  magistrates  have  conducted  those  cases  wherein  persons 
have  been  charged  with  an  infringement  of  the  fishery  laws? — Yes. 

2957.  I would  ask  you  again  if  the  magistrates  do  not,  in  your  opinion, 
conduct  those  cases  properly,  would  you  still  leave  the  conduct  of  those  cases 
in  their  hands  ? — 1 thought  I expressed  myself  before  to  this  effect,  that  1 
should  like  to  see  a minimum  fine,  which  the  magistrates  would  be  bound  to 
impose  upon  any  party  when  once  he  was  convicted. 

2958.  You  would  leave  the  magistrate  no  discretion? — No  discretion  what- 
ever. I would  leave  him  a discretion  perhaps  in  a certain  flagrant  case,  that 
he  could  increase  the  penalty,  but  I would  have  a minimum  fine  that  he  could 
not  diminish. 

2959.  Captain  Arckdall.]  Do  you  think  that  if  the  magistrates  to  whom  you 
allude,  being  millowners,  and  so  on,  had  a greater  interest  in  the  fish,  they 
would  be  more  likely  to  do  their  duty  without  being  compelled  to  have  a 
minimum  fine  ? — I do  not  know  that.  All  the  magistrates  generallj'^  in  a place 
are  not  fishermen ; they  are  more  such  as  I have  named,  who  are  engaged  in 
business,  such  as  millers,  doctors,  com  dealers,  butter  merchants,  and  people 
of  that  description,  who  never  think  of  fishing ; those  are  the  people  very  often 
who  purchase  the  fish  from  the  very  poachers  themselves,  it  is  well  known ; and 
when  they  are  sitting  on  the  bench,  and  the  case  is  brought  before  them,  they' 
have  various  reasons  to  induce  them  to  lean  very  lightly  upon  the  offenders. 

2960.  From  what  fell  from  your  Lordship  just  now  I understood  that  }'0U 
conceived  the  two  objects  to  be  perfectly  compatible,  namely,  to  retain  a 
sufficient  power  for  the  mills,  and  to  afford  a greater  facility  for  the  salmon 
ascending  the  upper  rivers  ? — Decidedly. 

2961.  Mr.  Bellew.}  Does  your  Lordship  consider  the  maximum  penalty  now- 
sufficient  1 — Yes,  if  it  was  levied. 

2962.  Therefore  it  is  rather  the  carrying  out  of  the  law  than  the  law  as 
existing,  that  you  complain  of? — Yes. 

2963.  Chaii'man.]  But  the  law  does  not  provide  a minimum  penalty? — No. 

2964.  Therefore,  so  far  it  is  the  law  that  you  complain  of  ? — Yes,  that  I have 
said  all  along,  that  I wish  to  have  a minimum  penalty  fixed,  which  the  magis- 
trates must  impose. 

2965.  Does  your  Lordship  remember  what  the  fall  of  water  between  Fermoy 
and  Lismore  was,  as  surveyed  by  Colonel  Jones  ? — No,  I cannot  say  from 
memory ; you  will  very  soon  have  the  report  ;•  you  will  have  it  then  officially ; 
I could  not  keep  it  in  my  mind. 

2966.  During  the  entire  distance  from  Fennoy  to  Lismore,  was  not  it  ascer- 
tained that  the  fall  was  only  equal  to  the  fall  of  water  in  one  mile  of  the  River 
Shannon  ? — Yes.  I remember  perfectly  well  the  matter  having  been  explained 
at,  I think,  one  of  the  Fermoy  meetings  upon  the  subject,  and  it  was  shown 
that  the  falls  were  much  less.  It  is  calculated  that  we  are  to  have.  I think, 
eight  locks,  and  upon  each  lock,  I believe,  the  fall  is  considered  veiy  far  less 
than  that  upon  the  Shannon. 

2967.  That  was  the  meeting  at  which  Colonel  Jones’s  report  was  read  and 
adopted  ? — Yes  ; but  all  those  matters  are  explained  fully  in  the  report. 

2968.  Your  Lordship  was  in  the  chair  at  that  meeting  ? — I was. 

2969.  That  was  on  the  21st  of  October  1844  ? — Yes. 

2970.  Captain  Jones.]  Do  you  remember  the  total  distance  over  which  those- 
locks  were  spread? — About  16  or  18  miles,  I think.  Seven  locks  were  men- 
tioned, but  afterwards  there  was  some  talk  of  eight. 
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Richard  John  Theodore  Orpen,  Esq.,  called  in  ; and  Examined. 

ag7i.  Mr.  Grogan.']  ARE  you  the  Proprietor  of  any  river  or  fishery  dis- 
trict ? — I have  a fishery  on  the  River  Roughty,  in  the  county  of  Kerry. 

2972.  Is  the  river  navigable  ? — Not  there. 

2973.  Is  it  a tidal  river  in  any  part  of  it?— From  the  time  it  meets  the  tide 
it  is  called  the  River  Kenmare,  to  the  sea.'  The  tide  comes  up  a very  short  way 
indeed  into  what  is  called  the  Roughty. 

2974.  Are  there  any  Scotch  weirs,  or  obstructions  to  the  passage  of  salmon 
in  this  river? — None,  I think. 

2975.  Are  there  any  mill  dams  in  this  river  to  obstruct  the  passage  of  fish? 
— None  that  I know  of. 

2976.  Is  the  breed  of  fish  on  the  increase  or  the  decrease  in  that  river,  as 
far  as  your  judgment  goes  ? — It  has  decreased  greatly,  I believe. 

2977.  To  what  do  you  attribute  the  decrease? — To  poaching. 

2978.  Poaching  by  night? — Poaching  by  burning  lights  on  the  river,  and  by 
what  is  called  poisoning  the  river. 

2979.  Is  poisoning  the  river  frequently  resorted  to  ? — I believe  very  often. 

2980.  And  it  kills  a great  quantity  of  fish? — It  does.  I understand  it 
destroys  the  fish  for  about  a quarter  of  a mile  down  the  river,  all  the  fish 
excepting  eels ; eels,  I believe,  escape. 

2981.  Will  you  describe  the  process  of  poisoning  the  river? — There  is  a 
kind  of  spurge,  the  botanical  name  of  which  is  Euphorbia  tliberna  ; it  grows  in 
the  woods.  There  is  a great  quantity  of  the  plant  growing  in  my  woods.  It  has 
a white  juice.  The  people  pound  this  in  a tub,  and  when  the  water  is  low,  in 
summer  time,  during  the  open  season,  they  bring  it,  I understand,  to  a part 
of  the  river,  and  throw  this  juice  of  the  plant  into  the  water ; it  immediately 
mixes  with  the  water,  and  destroys  aU  the  fish  for  a considerable  distance 
down  the  river.  It  kills  them  all,  and  they  come  to  the  surface.  I think  there 
ought  to  be  some  more  stringent  mode  of  punishing  persons  who  do  this. 

2982.  It  must  be  of  very  rare  occurrence  that  you  are  able  to  detect  a 
person  putting  this  poison  into  the  water  ? — The  great  difficulty  is  to  catch 
the  person  doing  the  thing.  As  far  as  I understand,  I think  the  present  law 
•provides  a punishment  for  persons  who  throw  it  into  the  water,  but  you  cannot 
catch  the  party  who  throws  it  into  the  water,  it  is  done  so  suddenly  5 or  perhaps 
they  throw  it  into  a small  stream  coming  into  the  river;  then  they  come  down 
and  take  the  fish  out  of  the  river. 

2983.  Would  a minimum  penalty  on  the  illegal  possession  of  fish  in  the  close 
season,  do  you  conceive,  tend  to  prevent  this  practice ; if  a party  were  found  in 
the  possession  of  a salmon  in  the  close  season,  for  instance  ? — The  poisoning 
•is  not  done  in  the  close  season ; it  is  when  the  water  is  low  in  the  summer 
time. 

2984.  If  a person  were  found  in  the  possession  of  a fish  in  the  legal  season, 
and  he  were  called  upon  to  account  for  that  fish,  or  made  to  pay  a penalty  for 
the  possession  of  it,  would  that,  in  your  judgment,  be  a sufficient  means  to 
prevent  it  ? — I think  it  would  go  a great  way,  but  it  might  be  thought  too 
severe  pei’haps  to  punish  a person  merely  because  he  had  fish  in  his  possession 
in  the  open  season;  but  I think  that  any  person  who  is  seen  taking  the  fish  out 
of  the  river  ought  to  be  punished.  It  is  generally  known  when  the  river  is 
poisoned,  and  ci*owds  of  persons,  T understand,  run  down  and  take  the  fish  out 
of  the  river,  and  carry  them  away  ; they  ought  to  be  prevented. 

2985*  Have  you  yourself  considered  any  means  of  putting  an  end  to  this 
.system  i — I think  that  what  you  have  suggested,  together  with  the  punishment 
of  the  persons  if  they  were  found  with  this  plant  in  their  possession,  would 
meet  the  case. 

2986.  Is  this  plant  used  for  any  medicinal  or  domestic  purpose  ? — I believe 
it  is  of  no  kind  of  use  for  any  purpose.  I asked  lately  in  the  country  whether 
it  was  possible  to  eradicate  it ; and  T was  told  that  the  quantity  was  such 
in  the  woods  that  it  was  impossible.  I thought  in  my  woods  of  having  it  dug 
up  and  destroyed,  but  they  told  me  that  it  could  not  be  done ; that  it  was  too 
extensive. 

2987.  Is  this  practice  extensively  resorted  to  in  that  part  of  the  country; 
not  in  your  river  alone,  but  in  the  other  rivers  in  the  neighbourhood? — I do 
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not  know  other  rivers.  I believe  Mr.  Mahony’s  river,  the  Blackwater,  is  pretty 
well  preserved  now. 

2988.  Is  there  a private  police  for  the  protection  of  the  fish  on  your  river  ? — 
Yes,  we  established  it  last  year.  Lord  Lansclowne  owns  some  of  the  land 
adjoining  part  of  mine ; there  are  two  other  proprietors  there,  and  we  agreed 
to  give  a certain  sum  each  to  appoint  persons  to  watch  and  detect  people 
poaching  in  this  way ; we  arranged  it  so  as  to  give  the  power  to  one  individual 
to  apportion  the  sum  to  be  paid  to  those  persons,  so  that  if  the  river  was 
poisoned  in  one  particular  district  and  the  party  was  not  caught,  the  person 
having  the  watching  of  that  portion  got  nothing,  but  if  the  person  committing 
this  breach  of  the  law  was  caught  and  punished,  then  he  was  paid  a certain 
portion  of  the  sum  subscribed,  and  we  have  succeeded ; indeed,  I have  not 
heard  of  any  persons  being  convicted,  except  by  our  bailiffs,  if  they  may  be  so 
called ; we  convicted  two,  one  for  burning  lights  on  the  river,  and  one  for 
using  what  they  call  stroke-hauling,  that  is  a line  with  hooks,  back  to  back. 

2989.  Have  you  succeeded  in  detecting  any  parties  who  poisoned  the  river 
in  this  manner? — No,  we  have  not  had  time  yet ; it  was  only  last  year,  and 
late  in  the  year,  when  we  established  this  arrangement. 

2990.  Am  I to  understand  that  the  fish  is  not  damaged,  so  far  as  regards 
its  use  for  human  food,  by  the  river  being  poisoned? — I understand  it  is  fit  to 
eat,  and  that  people  eat  it. 

2991.  Does  the  law  enable  you  to  punish  a party  taking  the  fish  out  of  the 
river  under  these  cii-cumstances  ? — I do  not  think  it  does  ; I think  it  would  be 
very  hard  to  get  a person  convicted ; the  words  of  the  Act,  I think,  do  not  con- 
template that.  The  words  of  the  Act,  I believe,  are,  “ fishing  or  taking  fish 
but  I do  not  think  the  meaning  of  that  is,  taking  fish  which  ai'e  ah*eady  killed 
by  poisoning.  I should  doubt  whether  the  magistrates  w^ould  convict  under 
that. 

2992.  Would  your  opinion  be  that  the  punishment  of  a party  taking  the  fish 
out  of  the  river  in  that  way,  who  had  no  licence  to  kill  fish,  and  a penalty  for 
each  fish,  would  tend  to  put  down  that  system?— I think  it  would. 

2993-  Chaij'man.']  Have  these  people  who  poison  the  river  any  hostility  to 
you  f — Not  the  least. 

2994.  For  what  do  they  do  it,  then  ?— To  take  the  fish  for  food. 

2995.  Have  you  not  heard  some  say  that  it  is  injurious  in  that  state  r — No,  I 

never  have ; I asked  if  it  was  so,  and  1 was  told  it  was  not.  ’ 

2996.  You  have  not  had  your  attention  directed  to  the  Fourth  Report  of  the 
Commissioners  of  Fisheries  ? — No,  I never  saw  it. 

2997.  You  are  not  perhaps  aware,  then,  that  it  is  distinctly  stated  there  in 
evidence,  by  Mr.  M‘Carthy,  of  Kilgaroan  Lodge,  that  it  is  the  opinion  of  some 
m that  part  of  the  country  that  fish  in  that  state,  poisoned  in  the  Rouehty 
are  injurious?— I never  heard  that  before;  I asked  the  question,  and  I was 
told  not. 

2998.  How  long  have  you  yourself  been  resident  on  the  Rouehty-~Ido 
not  reside  there. 

299B.  How  long  have  you  had  the  fishery  ?— The  fishery  I have  only  had 
myself  as  owner  of  it  since  last  November  twelvemonth,  when  I purchased  the 
property.  ^ 

3000.  Was  not  your  father,  or  your  uncle,  interested  in  the  fishery,  or  some 
relation  of  yours  ? — Yes,  a relative  of  mine  of  the  same  name  as  myself 

3001.  For  a long  period  r-Sinee  the  year  1786.  I hold  this  property  now, 
having  purchased  the  interest  in  a lease  under  Mr.  John  Dillon  Crolter  made 
by  an  ancestor  of  his  in  the  year  1786. 

3002.  Do  you  know  anything  of  your  relative’s  management  of  the  river''— 
No,  I do  not. 

3003.  You  have  not  had  your  attention  directed  to  what  is  stated  on  that 
subject  in  the  Appendix  to  the  Fourth  Report  of  the  Fishery  Commissioners  ^ 
No ; I never  saw  the  Report. 

3004.  Have  you  heard  that  the  practice  of  poisoning  existed  50  years  ago 
on  that  river  .'—I  never  heard  the  particular  time,  but  I have  heard  almost  as 
long  as  i remember,  that  people  poisoned  rivers. 

3005.  Are  you  aware  what  occasioned  it  ?— No  ; except  that  I suppose  it  was 

the  taking  the  fish  f or  food.  ^ ^ 

3006.  You  are  not  aware  that  it  was  the  prohibition  of  fishing  generaUy  in 

the 
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the  open  season,  which  in  the  opinion  of  competent  witnesses  oecasioneri  the 
introduction  of  this  bad  practice  ? — I never  heard  of  it.  ™ 

3007.  It  is  for  the  same  reason  not  within  your  kiiowledae,  that  after  tb« 

prohibition  was  taken  off,  the  practice  ceased  ; and  that  when  the  prohibition 
was  restored,  the  practice  revived  r — I never  heard  of  it.  ^ 

3008.  Do  you  prohibit  these  parties  from  taking  fish  in  your  river  durinu  the 

open  season 'f~I  have  been  so  short  a time  the  owner  of  it,  that  I have  not  had 
any  opportunity ; but  my  steward  wrote  to  me,  some  time  ago,  to  know  whether 
It  was  my  wish  to  prevent  anglers  fishing  in  the  river  or  not,  on  my  ground 
and  I wrote  to  say,  that  I wished  to  prevent  any  one  fishing  without  getting 
permission  from  me.  ° ° o 

3009  Mr  Orpen  prohibited  fishing,  did  he  not,  in  the  open  season  in  the 
river  when  he  had  it  ?— I really  do  not  know,  but  I think  it  is  likely  that  he 
might ; not  anglers-;  I think  he  would  not  prevent  an  angler.  ^ 

3010.  1 mean  fishermen;  net  men  ?— Those  I think  he  would 

3011.  Does  the  tide  flow  into  the  Roughty?— I consider  the  Rouehtv  to 

terminate  at  the  bridge  which  is  called  Roughty  Bridge,  where  the  river 
Kenmare  begins ; I think  for  a very  short  distance  up,  perhaps  100  or  200  yards 
the  tide  does  come  in,  and  I think  that  part  is  called  the  Roughty  ’ 

^^3012.  Can  boats  come  up  there  ?— Small  boats  could  come  up  just  a Uttle 

3013.  Is  that  your  part?— No  ; mine  is  farther  up  ; no  boats  can  come  any- 
where near  me  at  all.  ^ 

3014.  It  is  fresh  water  r — Yes. 

301.5.  And  is  it  a faU,  or  is  it  so  shaUow  that  boats  cannot  ascend  ?— It  is 
irom  shallowness. 

■ Roughty  discharge  itself  into  the  sea  ?— It  discharges  itself 

into  the  Kenmare.  ° 

3017.  It  becomes  the  Kenmare  ? — Yes. 

3018  Are  there,  or  were  there  until  lately,  fixed  weirs  in  the  Kenmare, 
suffiLntV’'”''*'™  ‘lo  know  that  part  of  the  river 

T P.kord  Lansdowne’s  Kenmare  fishery  fished  with  weirs  or  not^ 

1 believe  it  is  not  with  weirs  ; I do  not  think  it  is  fished  with  weirs, 
particularly  " =>oquainted  with  the  particulars  of  that  fishery  t— No,  not 

3021.  Nor  with  the  state  of  the  coast  at  the  mouth  of  the  Kenmai-e  river) 
— JNo,  i do  not  know  it  at  all. 

3022  You  do  not  know  whether  there  are  any  weirs  there  or  not  1 — I do  not 
know  that  pait  of  the  river  at  all. 

3023.  If  there  are  any  weirs  would  you  not  take  that  ciroumstanee  into 

consideration  if  the  question  were  again  put  to  you,  to  what  do  you  attribute 
the  decrease  of  fish  m the  Roughty  )-If  the  weirs  there  have  been  lately 
going  up  ” ^ diminish  the  quantity  of  fish 

3024.  You  would  therefore  attribute  the  decrease  to  both  causes  in  the  case 
supposed,  to  the  obstruction  below  and  to  the  poisoning  above  ?— Of  course 
1 would;  1 was  informed  when  I was  in  the  country,  and  subsequently  my 
stewmd  has  mformed  me,  that  since  we  established  this  private  police  the 
number  oi  fish  has  considerably  increased,  even  already. 

3025.  The  poisoning  in  the  Blackwater,  I think  you  stated,  has  ceased  in 
consequence  of  the  better  policing  ?— I have  heard  that  Mr.  Mahony  was  able 
to  protect  his  river,  the  Blackwater  in  the  county  Kerry. 

3020.  Are  you  awm’e,  that  in  1846  the  Blackwater  of  county  Kerry  was 
poisoned  throughout  .-—I  was  not  aware  that  it  was  poisoned  so  lately  as  that 
0 any  extent ; I know  it  was  reckoned  a very  good  salmon  river. 

3^' 2 7.  At  all  events  the  police  now  are  suflScient  to  keep  down  that  practice 
Mr^^M  ^ aware  that  it  was  a public  police,  I thought  it  was  - 

3028.  I mean  Mr.  Mahony’s  police  ? — Mr.  Mahony’s  police  or  agents,  I 
beheve,  have  been  sufficient  to  prevent  it. 

3029.  Do  you  know  that  weirs  have  been  destroyed  which  obstructed  the 
outlis  of  the  Blackwater  and  other  Kerry  rivers  since  that  time? — 1 do  not 
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moutlis  of  the  Blackwater  and  other  Kerry  rivers  since 
know  that. 
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3030.  You  do  not  know  anything  about  it? — No. 

3031.  Mr.  Grogan.]  Do  you  know  what  was  the  general  take  of  fish  in  your 
river  at  any  time  r — I have  heard  that  they  have  taken  40  salmon  at  a haul  in 
one  of  the  pools  in  the  river. 

3032.  Captain  Jbn^s.]  In  a net? — Yes. 

3033.  Mr.  Grogan.]  Your  idea  then  is,  that  a penalty  on  the  possession  of 
fish  without  a licence,  would  tend  to  put  down  the  system  of  poisoning  ? — 
I think  it  would ; but  I certainly  should  like  to  have  some  way  of  punishing 
those  persons  who  were  found  with  any  quantity  of  this  plant  in  their  posses- 
sion, for  they  take  it  to  their  houses  and  pound  it  there. 

3034.  Would  it  not  be  more  in  the  course  of  the  magistrate  to  punish  them 
if  he  found  the  fish  in  their  possession,  than  the  plant? — Certainly  it  would  be 
more  easy. 

3035*  Captain  Jones.]  When  you  say  “ fish  in  their  possession,”  do  you 
mean  fish  which  have  been  taken  by  means  of  this  poisoning,  or  fish  which 
have  been  taken  in  any  other  way  ? — I would  punish  them  if  they  were  seen 
taking  the  fish  out  of  the  water  that  had  been  poisoned,  that  had  been  found 
floating  in  the  water. 

3036.  But  how  would  you  prove  afterwards  before  the  magistrate,  that  the 
fish  had  been  poisoned  ? — If  they  were  found  floating  on  the  river  I should 
think  the  magistrates  would  have  very  little  difficulty  in  coming  to  that 
conclusion. 

3037.  Have  ’'Oil  any  flax  growing  in  your  country? — Very  little,  if  any. 

3038.  Do  you  know  that  flax  water,  when  it  gets  into  the  river,  occasions 
fish  to  come  to  the  top  of  the  water  in  precisely  the  same  way  ? — I believe  it 
does. 

3039.  Then  how  would  you  tell  whether  the  fish  had  been  injured  by  the 
flax-water  or  by  an  infusion  of  the  Euphorbia  Hiberna'l — It  would  be  difficult, 
in  general. 
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THOMAS  CHISHOLM  ANSTEY,  Esq.  in  the  Chair. 


William  J,  Ffennell,  Esq.,  called  in;  and  Examined. 

3040.  Chairman.]  YOU  are  a Commissioner  of  Irish  Fisheries  ? — Yes. 

3041.  1; ou  were  appointed  to  that  office  last  year? — I was  appointed  last 
year  to  the  office  of  Commissioner  of  Fisheries ; I had  been  inspector  of 
fisheries  before  that. 

3042.  You  were  last  year  appointed  a Commissioner  of  Fisheries  ?— Yes. 

3043.  Under  the  Act  of  last  Session? — Under  the  Act  of  last  Session. 

3044.  Before  that  period  you  held  the  office  of  inspector  of  fisheries  in 
Ireland?— Yes. 

3045.  For  how  long  a period  did  you  hold  that  office? — Somewhere  about 
three  years. 

3046.  Previously  to  that  date  were  you  in  any  way  connected  with  the  Board 
of  Works  ? — Not  in  any  way  connected  with  the  Board  of  Works. 

3047.  But  before  that  period  you  filled  the  office  of  secretary  to  a river 
protection  society  ? — Yes,  I did,  the  River  Suir  Protection  Society.  I had 
taken  an  active  part  for  many  years  before  in  the  salmon  fisheries,  and  I was 
secretary  to  the  Suir  Preservation  Society,  which  was  formed  for  the  purpose 
of  protecting  that  river  in  particular. 

3048.  For 
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3048.  For  how  long  a period  were  you  secretary  to  that  society:—!  suppose  J.  F/cnnelL 
for  five  or  six  years  previously  to  my  appointment ; I do  not  recollect  exactly. 

3049.  Were  you  appointed  secretaiy  to  that  society  under  the  old  law,  before  

the  passing  of  the  Act  of  1842  ?— The  old  law  was  then  in.  existence,  but  it  was 

merely  a society  of  private  individuals  got  up ; the  old  law  was  in  force. 

3050.  In  your  capacity  of  secretary  to  that  society,  have  you  had  occasion  to 
put  in  force  the  old  law  on  the  subject  of  fisheries,  and  their  obstructions? — 

To  a certain  extent  under  the  old  law,  but  it  was  after  the  passing  of  the 
Act  of  1842  that  the  most  active  operations  in  putting  the  law  in  force  oc- 
curred; immediately  after  the  passing  of  the  Act  of  1842,  in  1843. 

3051.  In  your  capacity  of  inspector  of  fisheries  have  you  had  that  occasion? 

— Yes,  and  as  secretary  to  the  Suir  Society. 

30.52.  In  both  capacities? — In  both  capacities. 

3053.  In  the  ordinary  performance  of  your  duties,  you  have  had  your  attention 
drawn  to  the  question  whether  the  state  of  the  law  from  time  to  time  was  such 
as  to  admit  of  its  being  satisfactorily  enforced  in  Ireland  or  not? — Yes  ; I have 
had  very  ample  opportunities  in  that  way. 

3054.  Commencing  with  the  first  period,  which  was  before  the  Act  of  1842, 
considering  yourself  in  a private  capacity,  for  you  were  then  secretary  to  a 
private  society,  what  were,  in  your  opinion,  the  objections,  and  what  the 
advantages  observable  in  that  order  of  things  ?— I considered  the  old  code  of 
laws  very  coufused ; there  were  a great  many  of  them;  many  of  . them  were 
only  local  in  their  application  with  respect  to  the  seasons  upon  different  rivei*s; 
there  were  parts  of  the  old  laws  which  I thought  exceedingly  good. 

3055.  What  parts  in  particular? — They  were  very  stringent  with  respect  to 
offences  in  the  close  season ; there  was  a power  of  search  for  spears,  which  were 
a very  destructive  engine,  with  respect  to  breaches  of  the  law  affecting  the  close 
season.  Upon  the  whole,  I tliink  the  new  code  of  laws  much  better,  if  carried 
out  effectually,  and  made  more  perfect ; in  fact,  I had  very  little  opportunity 
of  testing  the  old  laws  except  in  very  minor  cases ; we  at  that  time,  at  the 
commencement  of  our  society,  confined  our  operations  merely  to  protecting 
the  salmon  in  the  close  season  in  our  own  locality. 

3056.  In  your  capacity  of  secretary  to  this  society,  your  experience  of  rivers 
would  be  entirely  confined  to  those  which  discharge  themselves  into  the  Water- 
ford estuary? — Yes  ; in  my  capacity  of  secretary  to  the  Suir  Society  it  was  very 
much  confined  to  that. 

3057.  You  were  also  at  that  period,  and  before  that,  an  angler,  I believe  ? — 

Yes,  I was ; I have  been  ever  since  I was  a boy. 

3058.  In  that  capacity  have  you  made  yourself  acquainted  with  other  rivers  ? 

— Yes  ; many  rivers. 

3059.  As  inspector  of  fisheries,  and  as  secretary  to  the  Suir  Protection  So' 
ciety,  what  experience  have  you  had  of  the  working  of  the  Acts  of  Parliament, 
beginning  with  the  Act  of  1842,  not  including  the  last  Act,  bat  ending  with 
the  Act  immediately  previous  to  the  last  Act  ? — I have  had  a good  deal  of 
experience  in  my  capacity  as  secretary  to  the  Suir  Society,  having  taken  an 
active  part  in  conducting  prosecutions  and  in  collecting  evidence  against  stake 
weirs  upon  the  River  Suir,  and  also  some  prosecutions  with  respect  to  millers 
killing  fish  upon  their  premises. 

30(50.  In  your  present  capacity  of  Commissioner  of  Irish  Fisheries,  you  are 
of  course  perfectly  familiar  with  the  working  of  the  last  Act? — Yes,  and  with 
the  working  of  the  Act  of  1842,  and  all  the  subsequent  Acts. 

3061.  Do  you  consider  yourself  competent  to  point  out  what,  in  your  opinion, 
are  the  advantages  and  what  the  disadvantages  resulting  from  the  change  in 
the  law  effected  by  the  Act  of  1842  and  the  subsequent  enactments  ? — Yes I 
think  I can  ; I can  point  out  what  I conceive  to  be  the  defects  in  those  laws, 
and  the  advantages. 

3062.  As  inspector  of  fisheries,  you  acted  of  course  under  the  orders  of  the 

Roard  of  Works  ? — Yes;  entirely.  , v'  j* 

3063.  You  were  not  their  colleague,  but  you  were  their  subordinate . — 

I was  their  subordinate. 

3064.  In  your  present  capacity  of  Commissioner  of  Fisheries  you  are  a 
member  of  the  Board  of  Works  ? — Yes  ; I am  associated  with  the  Board  as 
a Commissioner  of  Fisheries  only. 

0.40.  c c 4 3065.  I ou 
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3065.  You  have  no  power  to  take  part  in  the  proceedings  of  tiie  Board,  except 
so  far  as  they  relate  to  the  Irish  fisheries  ? — No,  except  so  far  as  they  relate  to 
fishery  matters. 

3066.  On  the  other  hand  the  Board  of  Works  have  the  power  at  any  time 
to  set  aside  your  decisions  and  those  of  your  colleague,  Mr.  Barry,  if  they  think 
fit? — Yes  ; there  are  five  members  generally  of  the  Board  of  Works,  and  there 
are  two  Commissioners  of  Fisheries  associated  with  them  on  Fishery  Boards 
and  of  course  the  preponderance  of  opinion  by  numbers  will  tell. 

3067.  You  can  act  on  no  decision  which  you  have  taken  unless  the  sanction 
of  the  Board  of  Works  has  been  first  obtained  ? — No  ; there  are  certain  routine 
matters,  things  not  considered  of  much  importance,  which  we  do  not  bring 
before  a full  Board ; we  conceive  that  it  is  left  very  much  to  our  own  dis- 
cretion to  bring  matters  before  the  Board  which  we  think  ought  to  have  the 
sanction  of  the  full  Board ; of  course  my  colleague  and  myself  are  verv  careful 
not  to  take  responsibility  upon  ourselves,  and  every  matter  that  we  think  at  all 
claims  the  attention  of  the  full  Board,  we  bring  before  it. 

3068.  When  the  Board  sits  you  have  only  one  vote  and  your  colleague  another  ? 
— Yes  ; we  have  a seat  at  the  Board,  and  a voice  of  course,  as  well  as  every 
one  else,  equal  with  the  Board  in  every  way  as  Fishery  Commissioners  ; the 
Act  constitutes  us  so. 

3069.  But  only  one  vote  ? — Only  one  vote,  of  course. 

3070.  So  that  in  that  way  decisions  which  may  have  been  arrived  at  after 
a great  deal  of  patient  consideration  by  you  must  either  be  ratified  with  scarcely 

any  consideration  at  all  by  the  other  members  of  the  Board,  or  set  aside  ? 

It  might  be  so,  but  if  matters  are  discussed  by  the  full  Board  it  sometimes 
happens  that  one  man  will  hold  one  opinion  and  another  another ; but  upon 
any  matters  discussed  in  the  Board  of  Works  generally  I do  not  Icnow  that  we 
have  had  any  serious  difference  at  all ; it  may  he  that  there  has  been  a difference 
with  my  colleague  even. 

3071.  I am  not  asking  you  as  to  what  has  been,  but  what  must  be  from  tlie 
nature  of  your  constitution  ; you  and  your  colleague  prepare  the  measures 
which  you  think  necessary  to  be  adopted,  and,  as  far  as  your  decision  goes,  you 
decide  in  favour  of  them  ? — Yes,  and  recommend  things  to  be  done.  ’ 

3072.  The  Board  meet  for  the  purpose  of  considering  your  recommen- 
dation ? — Yes. 

3073.  The  recommendation  is  either  adopted,  they  having  confidence  in 
your  judgment,  or  else  it  is  not  adopted,  in  which  case  it  is  scarcely  possible, 

I suppose,  for  the  Board  to  bestow  so  much  pains  upon  the  question  as  you 
yourself  and  your  colleague,  who  are  freed  from  the  other  labours  of  the  Board 
are  able  to  give  ? — Yes,  that  is  so.  ^ 

3074.  Mr.  Alderman  Humphery.']  Has  there  been  a case  where  they  have 
rejected  your  suggestions  without  c&scussion  ? — No,  no  case  whatever. 

, 3075-  Chairman.']  Have  you  had  your  attention  directed  to  the  evidence 
given  before  a Committee  of  this  House  by  Sir  Charles  Trevelyan? Yes. 

3076.  His  evidence  related  to  miscellaneous  expenditure  in  general,  but  par- 
ticularly that  portion  of  it  which  belongs  to  the  Irish  Board  of  Works  ? Yes  • 

my  attention  was  directed  to  that.  ’ 

3077.  There  are  two  portions  of  that  evidence ; I wish  to  confine  your  atten- 
tion now  to  only  the  first ; do  you  remember  what  Sir  Charles  Trevelyan  says 
of  the  multifarious  nature  of  the  duties  imposed  on  the  Board  of  Works  by 
several  Acts  of  Parliament  ?—Yes,  I recoUect  it.~{The  Witness  was  directed  to 
withdraw.) 


{The  Witness  was  again  called  in] 

5078.  Chairman.]  Do  you  concur  in  the  evidence  of  Sir  Charles  Trevelyan 
on  that  point  with  respect  to  the  multifarious  nature  of  the  duties  imposed  by 
Acts  of  Par'liament  on  the  Board  of  Works  ? — Yes. 

3079.  Captain  Jones.]  Do  that  question  and  answer  refer  to  the  fishery 
laws? — Not  to  the  fishery  laws;  they  refer  to  the  duties  of  the  Board  of 
Works. 

3080.  Mr.  Grogan.']  Previously  to  your  independent  appointment  as  Fishery 
Commissioner,  was  the  administration  of  all  matters  connected  with  the  pre- 
servation 
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servation  and  protection  of  the  fisheries  a branch  of  the  duties  of  the  Board  of 
Works? — Yes,  ever  since  1842.  The  Act  of  1842  constituted  the  Board  of 
Public  Works  Commissioners  of  Fisheries;  it  was  that  Act  that  constituted 
them  Commissioners  of  Fisheries. 

308 1 . Chaiman.']  You  have  stated  that,  in  your  answer  to  a former  question 

of  mine,  that  you  were  inspector  of  fisheries  under  the  Board  of  Works  ? 

Under  the  Board  of  Works. 

3082.  Mr.  Grogan.']  When  did  your  and  your  colleague’s  appointment  as 
Commissioners  of  Fisheries  take  place  ? — We  were  made  Commissioners  of 
Fisheries  by  the  Act  of  last  Session.  A section  in  the  Fishery  Act  of  last 
Session  made  the  two  inspectors  of  fisheries  Commissioners  of  Fisheries.  By 
that  Act  of  Parliament  we  were  made  Commissioners,  having  equal  powers 
with  the  Board  of  Works  as  Commissioners  of  Fisheries,  and  associated  with 
them  as  such. 

3083.  Up  to  that  time  the  duty  of  superintending  and  protecting  the  fisheries 
was  part  of  the  duty  of  the  Board  of  Works  ? — The  whole  government  was 
vested  in  the  Board  of  Works  by  the  Act  of  the  5th  & 6th  Victoria,  passed  in 
1842. 

3084.  Chairman^  But  you  say  that  it  is  now  vested  in  the  Board  of  Works  ? 
— And  it  is  now  vested  in  the  Board  of  Works. 

3085.  Mr.  Alderman  Humpkery.]  With  two  Commissioners  ?-^With  two 
Commissioners,  created  by  the  Act  of  last  Session. — {The  "Witness  was  directed 
to  withdraw.) 

\The  Witness  was  again  called  in.] 

3086.  Chairman.]  Do  you  think  that  the  other  duties  which  devolve  upon 
the  Board  of  Works  are  so  onerous  that  they  are  not  now,  and  have  not  been 
since  1842,  able  satisfactorily  to  discharge  themselves  of  the  duty  imposed  on 
them  by  the  Fishery  Acts,  of  protecting  the  rivers  and  removing  obstructions  ? 
— I think  that  they  have  not  been  able  to  give  that  attention  which  is  due  to 
the  fisheries,  and  which  they  requu*e,  from  their  other  duties  being  so  very 
heavy. 

3087.  This  you  say  from  your  experience,  both  as  inspector  under  the  Board 
of  Works,  and  as  Associated  Commissioner  of  Fisheries  with  the  Board  of 
Works  ? — Yes. 

3088.  _Mr.  Alderman  Humphery.]  Since  you  have  been  Commissioner  with 
them,  it  is  just  the  same  now  as  it  was  in  1842  when  you  were  not  Commis- 
sioner with  them  ? — It  is  not  exactly  the  same,  because  my  colleague  and  my- 
self being  Commissioners  of  Fisheries  only,  we  can  do  a great  many  things  in 
that  capacity  which  do  not  require  the  concurrence  of  the  Board ; a great  deal 
of  routine  business.^  Before  that  it  was  otherwise ; they  were  not  able  to  attend 
to  a great  many  things  that  Mr.  Barry,  my  colleague,  and  myself  now  are,  with- 
out calling  a full  Board. 

3089.  But  still  the  multiplicity  of  their  business  in  other  matters  interferes 
to  a cptain  extent  ? — It  interferes  very  much  with  their  giving  a deliberate 
attention  to  many  matters  of  importance  ; it  certainly  does  ; their  duties  are 
very  varied ; very  great. 

3090.  Chairman.]  How  many  Fishery  Commissioners  are  there  now  asso- 
ciated with  the  Board  of  Works  ? — ^Two. 

3091 . You  are  one  of  the  Commissioners,  and  Mr.  Barry  is  the  other  ?— Yes. 

3092.  Mr.  Alderman  Sumpkery.]  How  many  Commissioners  are  there  of 
the  Board  of  Works  ? — Five. 

3093.  What  are  their  names  ? — Colonel  Jones  is  Chairman.  Mr.  Griffith  is 
Vice-Chairman  ; then  there  are  Mr.  Radcliff,  Mr.  Mulvany,  and  Captain  Larcom. 

3094.  And  do  they  all  reside  in  Dublin  ? — They  all  reside  in  Dublin. 

3095.  Chah-man.]  The  classification  of  the  duties  of  the  Board  of  Works,  as 
given  by  Sir  Charles  Trevelyan,  is  correct  ? — I suppose  it  is  ; I do  not,  at  this 
moment,  recollect  what  that  classification  is. 

3096.  Will  you  state  then  what  the  duties  of  the  Board  of  Works  are,  be- 
sides those  which  you  and  your  fellow  Commissioner  discharge  ? — The  super- 
intendence of  public  buildings  and  roads ; the  building  of  gaols,  lunatic  asylums, 
piers,  and  harbours,  and  a variety  of  other  duties  ; I could  not  enumerate  all  of 
them. 
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3097.  Mr.  Grogan.'\  As  amODg  the  Commissioners  of  the  Board  of  Works,  is 
there  any  arrangement  that  a particular  department,  such  as  drainage,  shall 
be  under  one  Commissioner,  and  buildings  under  another? — Yes,  there  is 
a classification  to  a certain  extent. 

3098.  Mr.  Alderman  Htvmphery.~\  I presume  that  the  Commissioners  of  the 
Board  of  Works  have  the  management  of  the  whole  of  the  public  buildings  iu 
Ireland  ? — Yes. 

3099.  Mr.  Bellew.']  What  portion  of  the  year  generally  do  you  spend  in 
making  your  inspections  throughout  the  country,  and  for  what  period  do  you 
remain  at  the  Board  in  Dublin  ? — For  the  greater  portion  of  our  time  at  some 
seasons,  particularly  during  1846  and  1847,  as  inspectors,  we  had  extra  duties 
to  perform  connected  with  fish-curing  stations,  got  up  by  the  Government  to 
aid  the  people.  For  those  two  years,  the  greater  part  of  our  time  was  out  of 
Dublin. 

3100.  Chairman.']  Are  not  the  Board  of  Works  charged  with  the  duties 
imposed  by  the  Act  for  improving  the  Shannon  Navigation? — Yes,  that  is  now 
added  to  their  duties  ; it  has  been  for  some  time. 

3101 . Are  there  a very  great  variety  of  functions  which  they  have  to  execute  ? 
— A great  variety  of  functions. 

3102.  And,  in  your  judgment,  quite  enough  to  occupy  them,  if  the  Fishery 
Commission  were  entirely  separated  from  that  Board?— I am  quite  certain  of 
that. 

3103.  In  your  judgment,  are  two  Commissioners  sufficient  to  discharge  the 
duties  imposed  by  the  Fishery  Acts,  supposing  a separation  of  the  Fishery  Com- 
mission from  the  Board  of  Works  were  to  take  place  ? — I should  say  that  two 
Commissioners  would  be  so,  if  they  had  sufficient  assistance ; inspectors,  for 
instance. 

3104.  How  many  inspectors  were  there  under  the  Board  of  Works  previously 
to  the  Act  of  last  Session? — Never  more  than  two. 

3105.  For  all  Ireland  ? — For  all  Ireland. 

3106.  The  Board  of  Works,  as  regulated  by  these  Acts  of  Parliament,  has 
the  care  not  only  of  the  inland,  but  of  the  deep-sea  fisheries  ? — Yes,  the  Fishery 
Commissioners  have  the  care  of  both. 

3107.  The  inspectors  before  the  Act  of  1848,  and  the  Fishery  Commissioners 
since  the  Act  of  1848,  have  had  the  care  of  both  ?— Yes. 

3108.  What  staff  of  officers  had  the  Board  of  Works  besides  the  two  inspec- 
tors before  the  Act  of  1848  ? — None  but  the  two  inspectors ; there  are  only  two 
now.  Perhaps  I should  explain  that  the  offices  are  now  connected  in  one. 

3109.  With  reference  to  the  arrangements  before  the  Act  of  last  Session, 
there  were  only  two  inspectors  ? — Only  two  inspectors. 

3110.  How  many  clerks  had  the  inspectors  under  them? — There  was  one 
clerk  occasionally  in  our  office,  not  always ; we  were  a great  portion  of  the 
time  left  without  the  assistance  of  a clerk. 

3111.  Bellew^  Is  it  the  same  now' — We  have  a clerk  permaneiitlv 

now.  ^ 

3112.  Chairman.]  There  are  now  two  Commissioners  ; are  there  any  inspec- 
tors under  the  Commissioners  ? — No,  none.  ^ 

$i  1 3.  And  only  one  permanent  clerk  ?— Only  one  permanent  clerk. 

3114.  Do  you  know  what  is  the  amount  of  expenses  annually  paid  at  present 
for  the  purpose  of  protecting  the  rivers  of  Ireland,  and  removing  obstructions 
from  them,  and  the  general  care  of  the  inland  and  deep-sea  fisheries  ?— The 
annual  expenses  incurred  under  the  Fishery  Acts  ai*e  furnished  in  the  reports 
to  Parliament ; they  have  been  furnished  annually  since  the  passing  of  the 

3115.  Mr.  Alderman  Humphery.]  Do  not  you  know  what  the  amount  is  

I do. 

3116.  Chahman.]  Will  you  state  it  r~It  amounts  to  about,  I believe  1 200? 

a year.  ’ ’ 

3117.  In  all? — Yes. 

3118.  'i/b:.  Bellew.]  What  expenses  are  those? — That  includes  salaries  of 
inspectors,  their  travelling  expenses,  clerks,  advertising ; everything,  in  fine. 
1 think  it  is  stated  in  detail  in  the  annual  Parliamentary  reports. 

3119.  Mr. 
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3119.  Mr.  Alderman  Huniplmr^.']  Does  it  include  your  salary?' — It  includes 
our  salai-ies  ; it  includes  everything. 

3120.  Chairman.']  Have  you  made  a report  under  the  Act  of  last  Session 
which  requires  that  distiicts  shall  be  divided  by  the  Commissioners,  and  that 
the  Commissioners  shall  publish  the  same,  and  make  the  same  known  ? — No 
report.  Do  you  mean  a report  to  Parliament  ? 

3121.  No,  not  to  Parliament.  Have  you  published  any  report? — ^No,  there 
is  no  report  published  of  anything  connected  with  the  Act  of  last  Session  yet. 

3122.  There  is  a document  that  was  laid  before  this  Committee,  which  pur- 
ports to  be  a classification  of  districts  divided  under  the  Act  of  last  Session ; 
did  this  document  emanate  from  your  office  {handing  the  same  to  the  Wit- 
ness) ? — Yes  ; that  is  the  division  of  Ireland,  under  a provision  of  the  Act;  the 
division  of  Ireland  into  disti’icts  for  the  purposes  of  the  Act.  You  called  it  a 
report ; I did  not  understand  what  you  meant. 

3123.  The  map  published  with  that  document,  and  the  index  to  the  districts, 
profess  to  show  the  Irish  rivers  which  are  obstructed,  and  the  nature  of  such 
obstructions  ; is  that  enumeration  complete  ? — ^This  map  does  not  profess  to 
show  obstructions  at  all. 

3124.  The  index  certainly  does  ?— Not  obstructions. 

3125.  This  paper  says,  “ Rivers  with  weirs  thrown  across,  marked  thus  (•) ; 
those  in  which  are  staked  weirs,  marked  thus  (f).”  I wish  to  know  whether 
this  enumeration  of  obstructed  rivers  and  this  classification  of  obsti’uctions  is 
complete  ? — It  is  not  complete  at  all ; I recollect  these  marks  now ; they 
were  intended  so  far  to  guide  the  persons  issuing  the  licences.  The  schedule 
directed  certain  rates  for  certain  engines ; and  where  the  weirs  are  across 
rivers,  the  engines  to  pay  duty  are  boxes  and  cruives  ; each  box  in  each  weir 
thrown  across  the  river  requires  a licence.  This  was  done  merely  with  respect 
to  the  licensing. 

3126.  There  are  certain  principal  rivers  in  these  districts  in  which  there  are 
obstructions,  but  which  do  not  appear  from  this  list  to  have  any  obstructions 
at  all  ? — Yes,  a great  many  rivers  that  have  weirs ; this  was  merely  to  guide 
us  as  to  the  whole  quantity  of  licences  of  the  different  classes  which  would  be 
required  in  different  districts. 

3127.  Is  that  the  only  document  in  the  nature  of  a report  of  your  proceed- 
ings, that  has  been  published  by  the  Commissioners,  since  the  Act  of  last 
Session? — 1 do  not  consider  that  at  all  in  the  nature  of  a report;  it  is  not 
intended  as  a report. 

3128.  Is  it  the  only  document  which  you  have  published  as  yet? — No  ; there 
have  been  some  other  documents  published  through  the  papers.  That  was  all 
advertised  in  the  newspapers  ; there  have  been  other  documents  also. 

3129.  Of  what  you  have  done  under  the  Act  of  last  Session? — Of  certain 
matters.  We  were  required  to  publish  that  in  the  newspapers,  under  the 
provisions  of  the  Act,  to  notify  to  the  public  how  the  districts  were  divided. 

3130.  My  question  is  not  as  to  things  to  be  done.  Is  this  the  only  docu- 
ment that  has  yet  appeared  of  what  has  been  done  under  the  Act  ? — No ; 
I think  there  were  some  other  documents  published  in  the  newspapers. 

3131.  Of  any  gi*eat  importance? — No,  not  of  any  great  importance  at  all. 

3132.  Before  the  passing  of  the  last  Act,  did  the  Commissioners  of  the 
Board  of  Works,  whose  subordinate  you  were,  report  annually  their  proceed- 
ings to  Parliament  ? — They  reported  annually  up  to  1847,  and  then  I think 
the  last  report  embraced  two  years ; there  was  a lapse  of  a year,  in  consequence 
of  the  great  pressure  upon  the  Board  during  the  famine ; there  were  other 
reports  that  should  have  been  annual,  which  were  kept  back  as  well  as  that ; 
and  then  in  the  last  report,  the  16th  Annual  Report  of  the  Board  of  Works,  is 
contained  the  report  of  1846  and  1847  ; there  are  two  years  in  one. 

3133.  One  of  the  matters  on  which  they  were  directed  by  the  Act  of  Parlia- 
ment appointing  them  to  this  office  to  report,  was  the  annual  statisticts  of  the 
rivers  and  fisheries  of  Ireland.  Was  any  report  ever  presented  by  them  to 
Parliament  on  that  subject  ? — No  5 I recollect  that  there  is  a clause  in  the 
5th  & 6th  of  Victoria,  the  Act  of  1842,  requiring  the  Commissioners  to  make 
such  statistical  report  of  the  fisheries  as  may  be  practicable,  or  such  as  the 
Lord  Lieutenant  may  direct.  There  has  been  no  perfect  statistical  report,  no 
special  one,  nothing  except  what  is  contained  in  the  annual  reports  to  Parlia- 
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ment.  In  those  there  are  certain  statistics  with  respect  to  the  re/ristry  of 
vessels  ; indeed  I may  say  that  that  is  the  only  statistic. 

3134.  Mr.  Bettew.l  There  is  none  with  regard  to  fishing? — None  with  regard 
to  the  salmon  fisheries.  ® 


3135*  (^hairman.^  Then,  in  point  of  fact,  no  such  report  Eas  yet  been  pre- 
sented?—No  complete  statistical  report,  nor  I should  say  anythine  apnroacli- 
ing  to  it.  ^ o 1 i 


313^*  Therefore  no  report;  did  the  Commissioners  appointed  by  the  Act  of 
1842,  taking  the  period  from  1842  down  to  the  passing  of  the  Act  of  last 
Session,  exercise  the  discretion  rested  in  them  by  the  Acts  of  Parliament,  and 
do  their  best  to  protect  the  fisheries  and  remove  obstructions  in  the  manner 
required  by  the  Act  ?— No ; there  has  not  been  very  much  done ; I do  not 
think  they  have  exercised  their  functions  to  the  extent  that  the  Act  provides 
for  or  contemplates.  ^ 

3137.  Mr.  .BeWett!.]  Was  there  not  considerable  doubt  with  regard  to  the 

powers  given  to  the  Commissioners  under  those  Acts  ?— Upon  some  particular 
points.  ^ 

3138.  Chair^n:\  Will  you  state  what,  in  your  judgment,  the  Commissioners 

have  neglected  to  do,  and  why  they  have  neglected  it  ? — I think  a more  active 
administration  of  the  laws  under  that  Act  would  have  been  of  great  value  to 
the  fisheries  generally,  regulating  weirs,  for  instance ; passes  in  weirs  under 
the  provisions  of  it,  and  existing  free  shares  in  fishing  weirs,  would  have 
been  veiy  useful;  and  there  were  powers  with  respect  to  putting  passes  over 
mill  weirs  to  be  built  after  the  Act ; that  has  not  been  done,  and  I think  it 
would  have  been  very  useful  to  the  fisheries  generally. 

3^39*  Captain  Jones.]  Am  I to  understand  you  to  say  that  you  think  the 
Commissioners  have  the  power  to  do  all  those  things,  but 'have  neglected  them 
or  have  omitted  to  do  them?— Yes ; that  they  have  the  power,  and  that  they 
have  not  been  done.  ^ 


3140.  Mr.  Alderman  And  has  that  been  so  since  you  have  been 

associated  with  them  ?— Yes ; I suppose  I may  be  allowed  to  add  the  cause  • 
one  principal  cause  is,  that  the  Commissioners  have  not  been  afforded  the  means 
of  doing  them- 

3141.  There  is  1,200^.  a year,  it  appears,  expended  for  Fishery  Commis- 
sioners, or  inspectors,  and  clerks  ; what  are  your  duties  ?— The  duties  are  very 
varied,  combining  the  sea  fisheries  with  the  salmon  fisheries  There  is  the 
m^ng  of  bye-laws,  with  respect  to  where  certain  engines  shall  be  used  and 
where  they  shall  not.  There  are  duties  with  respect  to  oyster  fisheries,  a power 
bemg  given  to  the  Commissioners  to  license  oyster  beds  and  make  them  private 
property ; giving  persons  private  rights  where  no  oysters  were  before  There 
f-%  ^ great  many  duties  connected  with  the  size  of  the  meshes  of  the  nets  in 
different  fisheries,  and  also  with  respect  to  illegal  weirs 

1 ^ 'f  ■ those  recorded  at  DubUn ; you  say  you  have  made  bye- 

lawB  for  different  places  ?-Yes;  a great  many  bye-laws  have  been  made  on 
different  subjects ; regulating  trawling,  for  instance. 

3143-  And  have  you  travelled  to  all  the  different  fishing  places  -—Yes  we 
have  travelled  to  a great  many  places  connected  with  these  subiects.  Inouiries 
must  be  made  under  the  Act  of  Parliament,  meetings  must  be  called  and 
investigation  made.  ' ’ 

3144.  Do  you  think  that  two  gentlemen  are  sufficient  to  do  all  that  ? Cer- 

tainly not;  two  pei’sons  have  not  been  able  to  accomplish  anything  like  what 
was  required.  ° 
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Mr.  Anstey. 
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Sir  H.  W.  Barron. 
Mr.  Bellew. 

Mr.  Bourke. 

Mr.  Fagan. 

Mr.  Richard  Fox. 
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Mr.  Grogan. 

Captain  Jones,  r.k. 

Mr.  M.  J.  O’Connell. 
Mr.  O’Flaherty. 

The  O’Gorman  Mahon. 
Mr.  Scully. 


THOMAS  CHISHOLM  ANSTEY,  Esq.,  in  the  Chair. 


William  J . J?fmnell,  Esq.  called  in ; and  further  Examined. 

, 3145-  Chairman:]  ON  the  last  day  of  our  meeting  I was  askine  you  some  w.  J Fffnndl 
questions  about  the  manner  m which  the  Commissioners  of  the  Board  of  Works  Esq. 

previously  to  the  passing  of  the  Act  of  last  Session,  had  discharged  the  duties  

imposed  on  them  by  the  Act  of  1 842  and  the  subsequent  Acls ; I wish  to  ask  March  1849. 
you  whether  you  have  read  the  Reports  annually  presented  to  Parliament  bv 
those  Commissioners? — Yes,  I have.  ^ 

3146.  I find  that,  in  the  first  annual  report  in  the  year  1843,  they  take  this 
view  of  their  duties  : they  say  that  “ the  principle  adopted  has  been  one  of  non- 
interference  by  Government ; that  “ the  public  in  general  should  have  the  power 
of  causing  the  law  to  be  enforced,”  and  that  their  “ intervention  should  only  be 
-admitted  as  an  authority  for  deciding  matters  that  could  not  be  defined  in  the 
Act ; and  they  say  that  they  consider  that  this  was  the  ground  for  confiding 
the  charge  to  an  existing  department  having  other  duties,  instead  of  organising 
a new  Board  for  the  purpose.”  Those  are  the  views  which  they  take  of  the 
duties  imposed  on  them  by  the  Act  of  1842  ; do  you  concur  with  them  in  those 
views  { — JNo,  i do  not  concur  entirely  in  those  views. 

3M7-  I se«  that  they  also  say  that  “ if  a principle  of  more  active  and  minute 
interference  had  been  adopted,  a new  Board  would  have  been  required you 
eonciir  m that  view,  I suppose,  that  if  they  are  mistaken  in  their  views  of  their 
f "’y  “'■<=  mistaken  or  not,  supposing  the  duty  of  watching  over 

the  hshenes  in  general,  and  taking  the  initiative  in  proceedings  for  the  purpose  of 
removing  obstructions,  and  so  on,  had  been  imposed  upon  them,  they  being 
already  charged  with  other  duties,  it  would  have  been  far  preferable  to  have  had 
a new  Board  at  once  ?— I do  ; and  that  to  a certain  extent  has  been  carried  out, 

L tmnk',  by  the  last  Act  appointing  two  Commissioners. 

3H8-  lu  the  second  annual  report,  which  was  printed  of  course  the  year 
attei  wards,  namely  j 844,  they  say  that  they  “ most  readily  adopted  the  principle” 
ot  the  least  possible  interference  on  the  part  of  the  Government,  “ being  fully 
inipresse  with  the  conviction,  that  it  was  the  only  one  by  which  there  could  be  a 
chance  ot  the  fisheries  being  established  on  a basis  of  permanent  progressive  im- 
provement; and  then  they  mention  that  this  opinion  of  theirs  had  “drawn  upon 
them  remonstrances  on  the  part  of  many  most  respectable  and  influential  person- 
ages and  bodies  of  persons  engaged  in  the  fisheries.”  Do  you  consider  that  those 
remonstrances  were  called  for  by  the  adoption  of  the  principle  of  non-interference 
o which  the  Commissioners  allude  ? — 1 do  ; and  I know  that  a great  many  of 
tie  public  thought,  that  the  views  which  the  Commissioners  at  that  time  took  of 
the  duties  which  they  supposed  to  be  imposed  upon  them,  were  not  consistent 
with  the  provisions  of  the  Act  of  1842. 

3149-  They  mention  in  particular,  as  an  instance  of  what  has  been  required  of 
them,  “ an  application  from  a body  of  gentlemen  on  a part  of  the  coast,  who 
formed  a society  for  the  meritorious  object  of  preserving  order,  and  assisting  the 
fisheries  of  the  neighbourhood  by  local  encouragement  and  regulations  ; ” and 
they  say  that  the  application  was,  that  “ some  person  connected  with  the  ofiice 
^>■40.  D b 3 of 
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h'.  .1.  FfatncU,  of  the  Board  of  Works  should  be  sent  down  to  co-operate,  advise,  and  assist  in 
their  general  arrangements,”  and  that  they  “ declined  to  comply  with  the  request” 
“ for  the  reasons  which  they  give,  namely,  that  residents  were  far  better  qualided 
2 . arci  1 49.  judge  than  any  officer  of  theirs  could  be  ; that  the  law  was  precise,  or  if  not, 
that  they  could  not  interpret  it  ; that  Government  interference  and  responsibility 
would  be  occasioned  to  an  extent  neither  politic  nor  in  compliance  with  the  Act,” 
and  finally,  that  such  a precedent  would  of  course  lead  to  similar  applications 
from  other  quarters.  Have  you  any  observations  to  ofl'er  on  the  extracts  which  I 
have  just  read  ? — Am  I to  give  my  opinion  upon  them  ? 

3150.  Anything  that  occurs  to  you.  First  of  all,  will  you  direct  your  attention 
to  the  fact ; do  you  know  to  what  body  of  gentlemen  they  allude  particularly  ? 
— No,  I do  not.  I was  not  connected  with  the  fishery  department  at  tliat  time, 
but  I consider  that  that  was  a very  mistaken  policy  to  have  adopted-;  for  I think 
that  the  state  of  the  Irisli  fisheries  required  all  that  advice  which  the  parties 
there  sought  for  from  the  officers  of  the  Board,  and  that  a great  deal  of  good 
might  have  been  done  if  such  assistance  had  been  afforded  to  persons  seeking  to 
be  set  right  in  the  vvay  to  manage  and  govern  the  fisheries. 

3151.  I see  also  in  their  third  report,  which  was  printed  in  1845,  that,  referring 
to  the  establishment  of  an  uniform  close  season  for  the  fisheries  and  other  arrange- 
ments for  the  regulation  of  fisheries  established  by  the  Acts  of  Parliament,  the 
Commissioners  say  that  the  result  of  these  changes  “ could  not,  according  to  the 
opinion  of  the  most  experienced  persons,  be  definitely  ascertained  for  at  least 
three  years  after  the  new  system  had  commenced ; ” that  they  “ therefore  felt 
great  unwillingness  to  enter  upon  the  exercise  of  the  powers  vested  in  them  by 
the  Act,  as  regarded  the  adoption  of  alterations  in  the  close  season,  witliout  deli- 
berate inquiry  and  a reasonable  trial and  that  they  had  so  many  remonstrances 
and  applications  from  persons  interested  in  having  these  changes  made,  that  they 
were  obliged  to  have  a series  of  meetings  throughout  the  couoliy  with  a view  to 
the  acquisition  of  the  requisite  information.  I wish  to  ask  you  whether  this  in- 
formation having  been  acquired,  as  appears  by  the  fourth  annual  report,  where  it 
is  all  set  out,  such  alterations  were  made  by  the  Commissioners  of  the  Board  of 
Works  under  those  Acts  in  respect  of  these  matters,  as,  in  your  judgment,  would 
afford  a satisfactory  or  permanent  adjustment  of  the  question  in  all  or  in  some, 
and  if  only  in  some,  in  which  of  the  rivers  of  Ireland  ? — I do  not  think  that  the 
decisions  made  by  the  Commissioners  with  respect  to  the  close  season  did  give 
satisfaction  after  those  inquiries.  There  was  a great  deal  of  dissatisfaction  upon 
the  part  of  many,  and  a great  deal  of  dissent. 

3152.  They  speak  also  of  the  enforcement  of  a weekly  close  time,  and  tlie 
improvement  of  the  modes  of  fishing  in  the  sea  and  tideway  ; have  they  made 
any  regulations  on  those  subjects  which  you  consider  satisfactory  ? — With  respect 
to  the  weekly  close  time  ? 

3153.  I mean  as  to  alterations  that  have  been  carried  out  in  the  administra- 
tion of  the  law.  Have  they  so  enforced  the  law  and  exercised  the  powers,  and 
performed  the  duties  created  by  these  Acts  of  Parliament  in  respect  of  these 
matters,  as  in  your  judgment  to  be  satisfactory? — No;  I think  that  the  question 
of  the  close  season  was  fixed  by  the  Commissioners  after  I had  become  an 
inspector,  and  I was  called  upon  to  give  a report  of  ray  views  with  respect  to  the 
manner  in  which  it  was  proposed  to  be  done,  and  in  that  report  I dissented  in 
some  degree  from  what  has  been  adopted. 

3154.  I see  that  the  last  report  upon  the  table  of  The  House  is  the  report  of 
1846.  Do  you  know  how  it  is  that  the  law  requiring  that  there  should  be  an 
annual  report  by  the  Commissioners,  that  was  not  obeyed  in  the  years  1 847  and 
1848? — It  has  been  obeyed,  and  there  is  another  report.  I stated  on  the  last 
day  of  examination  that  in  consequence  of  the  great  pressure  upon  the  Board  of 
"Works  for  1847  and  1848,  they  did  not  make  a report  in  1847,  but  they  com- 
bined their  report  of  1847  with  their  report  of  1848.  The  report  of  the  fisheries 
is  contained  in  the  Sixteenth  Annual  Report  of  the  Board  of  Works. 

3155.  Do  you  know'  why  the  report  was  not  presented  in  a separate  form, 
which  appears  to  be  required  by  the  Act  of  Parliament,  and  which  was  certainly 
done  in  previous  years? — That  I am  not  aware  of;  I was  not  consulted  upon  it. 
In  the  Sixteenth  General  Annual  Report  of  the  Board  of  Works  there  is  a 
special  report  upon  the  fisheries,  embracing  1847  and  1848. 

3156.  Mr» 
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3156.  Mr.  0’Flah^ty.-\  I think  you  state  that  there  was  a pressure  ofbusiness 
upon  the  Board  ot  Works  which  prevented  its  being  made  annually  >— Yes 
3157-  Then  they  combined  it  in  1848?— Yes;  and  that  is  the'onlv  case  in 
which  the  rule  has  been  departed  from.  ^ 

3158.  Chairman.~\  That  is  the  reason  why  the  report  was  not  made  in  i8av  ’ 
— Yes.  V/  • 


3159.  But  you  do  not  know  why  the  reports  of  1847  and  1848  were  combined 

with  the  other  reports  of  the  Board  of  Works  ?— No ; Ido  not  know  why  that 
arrangement  was  made.  I should  perhaps  explain  that  it  is  merely  bound  uo 
with  the  other  report;  the  Fishery  Report  is  a distinct  report  in  itself  It  is 
merely  bound  up  in  the  same  book  with  the  others;  it  is  a distinct  and  perfect 
report  upon  the  fisheries.  ^ 

3160.  Mr.  Bdlew.']  Signed  by  all  the  Commissioners,  or  by  you  and  Mr.  Barry  ? 

— It  was  before  we  were  made  commissioners ; it  is  in  the  usual  way  ; nothino-  is 
departed  from  in  the  principle  of  the  report.  ’ ® 

3161.  Chairman.'}  Does  this  principle  of  non-interference  exist  still,  now  that 

by  the  Act  of  last  Session  a separate  Fishei  y Board  has  been  created  No  it 
does  not,  to  the  same  extent  j and  I may  also  add,  that  the  Board  of  Commis- 
sioners now  is  not  composed  of  exactly  the  same  persons.  There  are  two  persons 
now  out  of  the  Board,  who  were  two  of  those  who  held  those  opinions  with 
respect  to  the  non-interference  to  the  extent  that  is  stated  in  some  of  the  reports  • 
we  have  had  new  members  since.  ^ ’ 


3162.  Who  are  those  two  gentlemen? — Sir  John  Burgoyne,  who  was  then 
chairman  of  the  Board  when  those  first  two  annual  reports  were  made  that  you 
have  referred  to,  and  Mr.  Ottley;  they  have  both  retired  from  the  Board,  and 
others  have  been  appointed  in  their  place. 

3^63.  I see  by  the  fourth  report  that  another  reason  is  suggested  by  one  of 
the  Commissioners,  Mr.  Mulvany,  in  a special  report,  which  is  printed  in  the 
Appendix  for  the  non-adoption  of  alterations  in  the  close  season  : Mr.  Mulvanv 
appears  to  be  under  the  impression,  that  if  an  uniform  close  season  were  enforced 
for  a sufficiently  long  period,  the  fish  finding  that  at  a particular  period  the  river 
was  obstructed  so  that  they  could  not  pass,  and  that  at  another  particular  period 
the  obstructions  were  removed,  would  in  the  course  of  time  conform  their  habits 
to  the  state  of  the  river ; is  it  your  opinion  that  that  effect  wmuld  follow,  or  is  it 
your  opinion  that  instead  of  that  effect  following,  the  consequence  would  be  that 
the  fish  would  desert  the  river  altogether,  and  go  elsewhere  ?— I do  not  concur 
with  Mr.  Mulvany  in  his  opinion  ; but  at  the  time  Mr.  Mulvany  made  that  report 
I concurred  with  him  in  opinion  wiih  respect  to  the  uniformity  of  season;  how- 
ever, I have  changed  my  opinion  upon  that  head,  from  better  experience  of  the 
rivers  of  Ireland  generally.  ^ 

3164.  Mr.  Bourhe.}  You  never  agreed  with  him  as  to  the  point  that  it  was 
possible  to  change  the  habits  of  the  fish  by  obstructing  them  ? — No  ; I never  did 

^ permitted  to  add,  that  I tliink  that  the  sense  of  what 

Mr.  Mulvany  expressed  was  in  some  degree  misdunderstood  by  the  public.  I 
think  what  Mr.  Mulvany  meant  to  state  was,  that  in  the  case  of  rivers  which 
were  entirely  obstructed  by  weirs,  and  in  which  no  fish  were  permitted  to  pass  up 
till  a certain  time,  that  it  might  have  an  effect  in  making  some  difference  with 
respect  to  the  salmon  entering  them.  I do  not  think  that  Mr.  Mulvany  ever 
intended  to  say  that  the  habits  of  the  fish  would  be  altered ; I do  not  think  it  is 
fair  to  Mr.  Mulvany  to  draw  that  inference  from  what  he  did  say. 

3165.  Chairman.]  But  to  the  extent  of  disposing  the  fish  to  alter  tiieir  close 
and  open  season  according  to  the  close  and  open  season  established  by  Act  of 
Jrarliament,  he  was  of  opinion  that  a statute  might  have  the  effect  of  changing 
the  habits  of  the  fish  ? — 1 do  not  think  that  he  ever  thought  for  a moment  that  a 
statute  would  change  the  habits  of  the  fish. 

3166.  “Ihat  the  enforcement  of  it  would;  he  was  surely  of  opinion  that  bv 
enforcing  the  statute,  that  is  to  say,  by  obstructing  the  river  at  a certain  period 
and  clearing  it  at  another,  that  effect  would  be  produced  ?* — He  went  to  the  extent 
of  saying  that  he  thought  rivers  were  made  late  rivers  by  the  fish  being  obstructed 
at  certain  times, 

3167.  You  said  also,  I think,  at  the  last  examiBafion,  in  answer  to  a question 
put  by  an  honourable  Member,  w:ho  is  not  present,  that  you  had  made  a number 
of  bye-laws? — Yes,  a great  nnmber  bye-laws. 
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31 6S.  Where  are  those  bye-laws  filed  or  preserved? — They  are  recorded  in 
the  Office  of  Public  Works;  they  principally  relate  to  the  sea  fisheries. 

3169.  Are  there  any  -which  relate  to  the  inland  fisheries? — No,  not  directly 
bye-laws;  there  are  some  rules  and  somethings  which  may  be  considered  in 
the  sense  of  bye-laws ; for  instance,  defining  the  mouths  of  rivers  may  be  con- 
sidered a bye-law,  though  there  is  a special  provision  for  it. 

3170.  Could  you  suggest  any  mode  by  which  this  Committee  could  obtain  such 
of  the  bye-laws  as  apply  to  the  inland  fisheries,  omitting  those  which  apply  only 
to  the  deep-sea  fisheries  r — On  application  to  the  Commissioners  all  the  bye- 
laws could  be  had  at  once  without  any  difficulty. 

3171.  But  such  of  them  in  particular  as  apply  either  solely,  or  together  with 
other  fisheries,  to  the  salmon  fisheries  ? — Yes ; any  or  all  of  the  bye-laws  can  be 
had  ; they  are,  of  course,  recorded. 

3172.  Mr.  Belk’w.']  Have  the  Board  found  it  their  duty  to  take  any  measures 
to  have  these  laws  or  regulations  published  in  the  different  districts  to  which 
they  refer? — Certainly.  For  all  bye-laws  it  is  necessary  to  have  the  sanction  of 
the  Privy  Council  to  enforce  them,  and  they  cannot  be  enforced  until  the  sanc- 
tion of  the  Privy  Council  has  been  had ; and  several  of  such  bye-laws  have  been 
made,  where  it  was  necessary  to  have  the  sanction  of  the  Privy  Council. 

3173.  And  published  in  the  district? — And  published  in  the  district. 

3174.  Mr.  O’Flaherty.']  In  fact,  there  have  been  public  meetings  in  several 
districts  to  hear  evidence  upon  the  facts? — Yes. 

3175.  And  you  have  published  your  regulations  afterwards? — Yes.  The  pro- 
visions of  the  Act  are  definite  upon  those  points. 

3176.  Mr.  Bellew.]  Do  you  find  that  those  bye-laws  have  been  successful; 
have  they  been  attended  to,  and  followed  by  good  results? — Some  of  them  have. 

3177.  Chairman,]  You  stated  that  the  principle  of  non-interference  had  been 
departed  from  during  the  last  year  ? — What  I meant  to  say  was,  that  I do  not 
think  the  pi'esent  Board  of  Commissioners  generally  entertain  the  same  views 
with  respect  to  that  principle  of  non-interference  that  are  set  forth  in  the  first 
and  second  reports. 

3178.  Have  they  acted  in  the  execution  of  the  powers  vested  in  them  by  the 
Fishery  Acts  in  cases  where  the  Board,  previously  to  their  alterations  in  its  con- 
stitution, would  not  have  acted  ?— No  ; I do  not  think  that  they  have  acted,  but 
I think  that  there  is  a growing  disposition  to  it. 

3179.  You  stated,  I think,  in  a former  part  of  your  examination,  that  notwith- 
standing that  disposition  to  act,  the  state  of  the  law  and  the  want  of  funds 
were  _ powerful  reasons  why  you  were,  however  unwillingly,  constrained  to 
remain  passive  ? — Yes. 

3180.  For  instance,  since  your  appointment  as  fishery  commissioner  have 
you  had  occasion  to  prosecute  offenders  against  the  fishery  laws,  or,  which  is  the 

same  thing,  to  cause  offenders  against  the  fishery  laws  to  be  prosecuted  ? I 

think  that  many  occasions  have  occurred  upon  which  they  should  have  been 
prosecuted,  but  we  have  not  prosecuted. 

3181.  Have  the  Crown  law  officers  on  your  application  instituted  any 
prosecution  since  you  have  come  into  officer— Yes,  several  since  I came  into 
office. 

3182.  Have  any  of  those  prosecutions  been  instituted  during  the  period  when 
you  were  inspector  of  fisheries  ?—They  were,  and  before  I was  inspector  of 
fisheries;  the  Crown  prosecuted  before  I was  connected  with  the  Board 
at  all. 

3^83.  I speak  now  of  those  prosecutions  which  have  been  instituted  at  votii- 
mstance  as  inspector  or  commissioner  by  the  Crown  law  officers? Yes.  ^ 

3184.  Has  the  number  of  prosecutions  increased  in  proportion  to  the  time 
which  has  elapsed  since  the  passing  of  the  late  Act  or  not  ?— Tlie  prosecutions 
instituted  by  the  Crown  have  been  entirely  confined  to  one  locality,  and  to  one 
subject. 

31 85.  Are  you  speaking  now  of  the  period  which  has  elapsed  since  the  Dassimr 
of  the  last  Act  ? — No  ; I am  speaking  of  before. 

3186.  My  question  is,  do  you  find  that  the  number  of  prosecutions  has  increased 
proportionally  since  the  passing  of  the  late  Act?— There  have  been  none  since 
the  passing  of  the  late  Act ; it  was  only  in  August  last  that  it  passed. 

31 87.  At 
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3187.  At  the  present  assizes  are  there  any  prosecutions  pending,  or  have  any 
prosecutions  been  instituted  at  these  spring  assizes  ?— No  ; there  was  one  that  lay 
over  from  the  former  summer  assizes  at  Waterford,  bnt  it  was  not  tried  this  time’ 
in  consequence  of  there  not  being  time  to  try  all  the  criminal  business  ; and  the 
Judge  was  obliged  to  adjourn  it,  with  several  o.ther  cases. 

3188.  Sir  H.  W.  Barr<y}i.'\  What  case  was  that?— It  was  a prosecution  of  the 
Crown  against  a man  of  the  name  of  O’Neil. 

3189.  Are  you  aware  that  that  man  has  been  prosecuted  three  or  four  different 
times  r — He  was  several  times. 

3190.  Are  you  aware  whether  he  has  been  acquitted  by  a jury  on  some  of 
these  prosecutions  ? — No  ; not  on  recent  prosecutions. 

3191.  I do  not  say  on  recent  prosecutions  ; but  are  you  aware  of  the  fact  that 
he  has  been  so  acquitted  ? — No,  I am  not. 

3192.  How  many  times  has  he  been  prosecuted  ?— Recently,  and  since  I was 
connected  with  the  fisheries,  I do  not  think  he  has  been  brought  to  trial.  Yes, 
he  was  upon  one  occasion  brought  to  trial  and  convicted.  {The  Witness  was 
directed  to  withdraw.) 


(V. ./.  FjeimeU, 
Esq. 


26  March  1849. 


[The  Witness  was  again  called  i«.] 

3193.  Chaimian.]  The  prosecutions  of  which  you  speak  began  before  your 
connexion  with  the  Board  in  any  capacity? — Yes;  these  prosecutions  on  the 
River  Suir  did. 

3194.  There  were  prosecutions  at  assizes  for  illegally  fishing  in  the  Waterford 
rivers  before  your  connexion  with  the  Board  began  ? — Yes  j and  there  have  been 
since. 

3195.  And  I think  you  say  that  there  have  been  no  prosecutions  instituted  in 
any  part  of  Ireland,  that  you  know  of,  at  the  instance  of  the  Board  of  Works,  or 
of  yourself  and  your  colleague,  since  the  passing  of  the  late  Act?— No. 

3196.  Has  there  not  been  a great  deal  of  correspondence  between  the  Board 
of  Works  (of  course  I include  the  Fishery  Commissioners  aKso)  and  the  Executive. 
Government,  on  the  subject  of  the  enormous  expense  attending  these  prosecu- 
tions?— There  has  been  a great  deal  of  correspondence;  a considerable  quantity, 
at  least,  of  correspondence  connected  with  those  prosecutions  ; but  I do  not  know 
whether  any  as  relates  to  the  enormous  expense. 

3197.  There  has  been  correspondence  with  the  Government  on  the  subject 
generally  of  the  difficulties  attending  prosecutions  at  assizes? — Yes;  a great 
deal  of  correspondence  on  this  particular  case  of  the  River  Suir  in  the  South  of 
Ireland  ; those  weir  prosecutions. 

3198.  Has  there  been  any  correspondence  upon  the  subject  of  prosecutions  in 
general  between  your  Board  and  the  Executive  Government  ?— No,  I do  not 
think  in  general ; as  I staled  before,  I think  these  prosecutions  are  the  only  ones 
that  the  Executive  Government  have  instituted. 

3199.  Mr.  Beilew.']  Have  the  prosecutions  on  the  part  of  the  Crown  always 
taken  place  under  the  advice  or  recommendation  of  the  Board  ? — In  this  parti- 
cular instance,  which  is  a very  particular  case,  and  which  has  a great  many 
circumstances  connected  with  it;  it  was  considered  a case  so  particular  and  so 
extreme  that  the  Executive  Government  came  forward  and  instituted,  at  the  sug- 
gestion of  the  Commissioners  of  Fisheries,  these  prosecutions  in  this  particular 
locality. 

3200.  But  generally  have  not  all  the  Crown  prosecutions  of  late  years  been 
at  the  suggestion  of  the  Board  of  Fisheries? — There  have  been  none  others  but 
these  ; no  Crowm  prosecutions  except  these,  that  I am  aware  of,  at  ail. 

3201.  Chairman.']  Has  there  been  any  coiTespondence  between  the  Board  of 
Works  and  its  officers  on  the  one  hand,  and  the  Executive  Government  on  the 
other,  with  re.spect  to  offences  against  the  Fishery  Laws  in  general,  besides  these 
which  you  have  mentioned? — No,  not  in  general. 

3202.  Are  you  quite  sure  of  that;  have  you  made  no  reports  yourself,  for 
instance,  on  the  state  of  rivers  in  other  parts  of  Ireland  with  regard  to  obstruc- 
tions ? — I have  made  a great  many  reports  to  the  Commissioners  of  Fisheries  upon 
obstructions  in  many  of  the  rivers  in  Ireland,  but  not  to  the  Executive  Govern- 
ment. 

0.40.  B 12  3203.  But 
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jr.  J.  T/ennell.  3203.  But  has  there  been  no  communication  on  those  subjects  between  your 
Esq.  Board  and  the  Executive  Government  ? — There  may  have  been  communications 

■; from  time  to  time,  but  I think  the  correspondence  between  the  Commissioners  and 

a6  March  1849.  Executive  Government  was  very  much  confined  to  those  Waterford  cases. 

3204.  I have  spoken  hitherto  of  prosecutions  at  assizes;  have  your  Board  or 
yourself  prosecuted,  or  caused  to  be  prosecuted  at  petty  sessions,  at  any  period 
since  your  official  career  began,  offenders  against  the  fishery  laws  ? — Not  at  petty 
sessions  since  my  official  connexion  commenced  with  the  Board,  but  previously 
to  that  there  were  prosecutions  instituted  by  the  Crown,  and  the  then  Commis- 
sioners of  Fishei-ies  co-operated  with  them,  and  I,  on  behalf  of  a society  on  the 
river,  also  joined  in  that  co-operation. 

3205.  That  was  when  you  were  secretary  to  the  Protection  Society,  of  which 
you  spoke  on  a former  day  ? — Yes. 

3206.  Do  you  know  whether  there  have  been  any  communications  made  to  tlie 
Executive  Government  by  the  Board  of  Works  or  the  Fishery  Commissioners  on 
the  subject  of  such  prosecutions? — Several. 

3207.  Do  those  communications  relate  exclusively  to  the  prosecutions  at  petty 
sessions  in  the  districts  of  the  Waterford  estuary,  or  do  they  relate  generally  to 
such  prosecutions  throughout  Ireland  ? — No  ; 1 think  I stated  before  that  the  only 
prosecutions  io  which  the  Crown  took  a part  were  those. 

3208.  I speak  of  communications.  Has  there  been  any  communication  made 
on  the  subject  of  the  facility  or  the  difficulty  of  instituting  prosecutions,  or  of 
obtaining  convictions  at  petty  sessions  ? — Yes. 

3209.  Generally  throughout  Ireland? — Not  generally  throughout  Ireland. 

3210.  But  only  on  the  subject  of  the  Waterford  estuary? — Yes;  I do  not 
think  there  has  been  a general  communication. 

3211.  Therefore,  as  I understand  it,  you,  in  your  capacity  of  inspector  and  also 
of  Fishery  Commissioner,  have  to  the  Board  of  Works  made  reports  on  all  these 
subjects  ? — Yes,  upon  several  of  them. 

3212.  But  the  Board  of  Works  have  not  communicated  with  the  Executive 
Government,  excepting  in  so  far  as  the  fisheries  in  the  Waterford  estuary  were 
concerned  r — No,  I think  not. 

3-213.  Sir  H.  W.  BarronJ]  Did  they  institute  any  other  prosecution  on  the 
Shannon,  or  any  other  river? — No,  I think  not. 

3214.  Does  not  it  strike  you  that  there  were  as  grievous  cases  arising  in  the 
Shannon  as  in  the  River  Suir  or  the  Waterford  estuary? — There  may  have  been. 

3215.  It  has  been  stated  here  to  the  Committee  that  there  was  one  weir  near 
the  city  of  Limerick,  if  I do  not  forget,  which  ran  nearly  across  the  river ; that 
appeared  to  be  a weir  which  obstructed  the  fish  almost  entirely  from  passing  up 
the  river  ; was  that  ever  interfered  with  or  inquired  into  r — I do  not  know  what 
weir  is  alluded  to. 

3216.  Do  you  know  of  any  other  fishing  prosecution  carried  on  under  the 
direction  of  the  Board  except  those  prosecutions  in  the  Waterford  River  ? — No, 
I do  not  recollect  at  present  any. 

3217.  They  have  carried  on  several  on  the  Waterford  River? — No;  the 

• Crown  have. 

3218.  Did  not  other  cases  come  before  you,  in  your  position,  iu  other  rivers,  of 
a similar  character,  or  perhaps  stronger  cases  of  obstruction  than  in  the  Waterford 
River  ? — No ; not  stronger  cases  for  prosecutions. 

3219.  Similar  cases? — No,  not  similar,  nor  the  circumstances  connected  with 
them  at  all  similar,  because,  if  I may  be  allowed  to  explain,  the  Crown  coming 
forward  and  the  Commissioners  of  fisheries  recommending  that  the  executive 
Government  should  interfere,  arose  out  of  the  great  conflicts  that  occurretl  in  that 
neighbourhood  to  which  I allude,  between  one  class  of  fishermen  and  another; 
the  cot  fishermen  and  the  weir  owners  ; and  the  cause  of  the  Crown  comint'  for- 
ward was  in  consequence  of  a report  made  to  the  Executive  Government  of 
certain  magistrates  in  the  county  of  Waterford  coming  to  a decision  against  the 
opinion  of  their  chairman,  their  legal  adviser. 

3220.  Mr.  Belkw.l  Were  any  prosecutions  of  any  description  carried  on  by 
the  Crown  except  at  the  suggestion  of  the  Board  of  Works  ?— I should  think  not  ; 
none  whatever;  the  Executive  Government  referred  everything  connected  with, 
complaints  of  that  kind  to  our  Commissioners. 

3221.  Chairman-^ 
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3221.  aairman.]  Have  you  been  engaged,  either  since  your  ofScial  canacitv 
began  or  before,  m prosecuting  what  are  commonly  called  poKliers.  I distineutsh 
*eni,  as  jmu  see,  from  those  who  are  guilty  merely  of  the  offence  ofilleirally 
fishing.  Have  you  been  engaged  in  prosecutions,  or  have  you  promoted  in^nv 
way  prosecutions  of  poachers  in  the  fresh-water  portions  of  rivers  :-Yes  l„v 
in  my  capacity  as  secretary  to  the  SuirSociety,  for  destroying  fish  at  night  with  lightV 

3222.  There  again  the  prosecution  in  which  yon  were  engaged  was  confined’ 
the* RivwSuir locality;  some  other  rivers  connected  with 

3223  Do  you  know  whether  the  Board  of  Works  at  any  period  have  taken 
any  part  m promoting  the  prosecution  of  poachers  generally  throughout  Ireland  1 
— INo,  certainly  not.  ■ o 

■11  3224-  There  is  another  point  connected  with  this  ; that  is,  the  abatement  of 
Illegal  obstructions.  Have  you,  since  you  have  been  connected  with  the  Board 
of  ^ orks,  known  any  instances  where  the  Board  have  proceeded  to  abate 
obstructtons  to  rivers  and  fisheries ; and,  if  so,  were  those  instances  confined  to 

the  Waterford  estuaxy,  or  did  they  proceed  generally  throughout  Ireland’ They 

have  not  jiroceeded  generally  throughout  Ireland  at  all,  nor  in  any  case  have  the 
Jooard  prostrated  any  obstructions  or  abated  them. 

^ if ] Npt  in  any  case Not  in  any  case  that  I can 
recollect;  I allude  to  the  Commissioners  of  Fisheries. 

1 understand  that  I am  not  asking  you  of  what  has  been 

done  by  the  Board  of  Works  acting  under  any  local  Acts;  you  are  aware  that 
there  are  what  may  be  called  local  Acts,  by  which  the  Board  of  Works  in  another 
capacity  are  charged  with  the  care  of  particular  rivers,  and  have  iiarticular  powers 
for  the  conduct  of  those  risers ; for  instance,  under  the  Shannon  Navigation  Acts 
they  jiave  particular  powers  which  are  peculiar  to  that  river  ?- Yes  ; 1 am  aware 

3227.  But  I speak  of  the  powers  which  they  have  under  the  Fishery  Acts- 
have  they  exercised  those  powers  elsewhere  than  in  the  Waterford  estuary,  or 
have  hey  exercised  them  there  in  abating  nuisances  P-No ; the  Commissioners 
ot  Fisheii^  have  Dot  exercised  them  tliere  iu 'abating  nuisances. 

3228  You  perfemly  understand  that  distinction  which  I take  between  the 
proseciitiOT  of  an  offender  against  the  fishery  laws  and  the  abatement  of  a nui- 
sance . fes ; I understand  what  you  mean  to  be,  whether  they  have  abated  anv 
nuisances  without  a jirosecution.  ^ 

3229.  Yes;  yon  are  aware  that  under  the  Fishery  Acts  certain  powers  are  sun- 
posed  to  be  vested  in  the  Commissioners  for  abating  nuisances  of  this  kind  witii- 
out  n prosecution  ; have  tlie  Board  of  Works  taken  the  opinion  of  the  law  officers 
of  the  Ctown  as  to  the  effect  of  those  clauses? — Yes,  they  have. 

3230.  Was  the  opinion  of  the  law  officers  of  the  Crown  such  as  would  encou- 

rage the  Commissioners  to  proceed  and  to  exercise  those  powers  ?— No  ■ ouite 
the  contrary.  ’ 

3231.  Why  r— I have  here  the  opinion  given  by  the  present  Attoniey-generai 

upon  It,  and  perhaps  that  would  be  the  best  way  of  answering  the  question 
imnf  L’-T'  “‘.‘S  “ “py  of  the  present  Attorney-general’s  opinion 

’^22,5  M 2^17°^  was  submitted  to  him  (handing  the  same  to  the  CkairtLi). 

3233.  Mr.  Belkxe.^  Of  what  date  ? — Of  May  1848. 

3234.  Before  the  last  Act  ? — Before  the  last  Act. 

tivf  sajs,  ‘=  It  appears  to  me  to  be  perfectly  clear  that  neither 

the  Commissionei  s,  nor  persons  employed  by  them,  nor  any  other  persons,  have 
summary  power  to  abate  or  take  down  the  stake-nets  in  question  that  is,  stake- 
nets  on  the  River  Suir  in  the  counties  of  Waterford,  Kilkenny,  and  Wexford. 

1 ills  appears  quite  plain  on  the  perusal  of  5 & 6 Viet.  c.  105,  which  particularly 
proyi  es,  by  the  2tst  section,  that  the  Commissioners  may  order  such  of  them  as 
are  injurious  to  na.vigation  to  be  taken  down,  after  hearing  the  parties ; and  the 
22Q  section  authorizes,  not  the  Commissioners,  but  Justices,  to  direct  the  prose- 
cution of  such  nets  or  weirs.  It  is  dear  that  the  84th  and  86th  sections  apply 
only  to  such  nets  as  can  be  seized  and  taken  away  and  restored  to  the  owners, 
and  do  not  apply  to  fixtures  which  require  to  be  abated.  If  any  doubts  existed 
as  to  the  mere  construction  of  5 & 6 Viet,  c;  106,  in  the  particulars  to  which 
.1  have  referred,  those  doubts  would  be  completely  removed  by  the  subsequent 

ct,  which  gives  to  the  Commissioners  the  same  power  with  respect  to  those 
illegal  nets  and  weirs,  as  by  the  previous  Act  Jhey  had  in  relation  to  such  as 

E £ 2 vvere 


J.  Ffonneli, 
Esq. 


26  Marcli  1849. 
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were  injurious  to  navigation ; that  is,  after  hearing  the  parties,  to  order  tlieir 
abatement.  With  respect  to  the  queries  1st  and  2d,  I do  not  think  the  otli  sec« 
tion  of  the  8th  & gth  Viet,  applies  to  any  cases,  except  to  eases  in  which  there  has 
been  a previous  order  by  the  Commissioners  themselves ; it  does  not  apply  to 
previous  convictions  before  justices  or  others.  3d.  The  complaint  is  to  be  in 
writing,  signed  by  the  person  making  it,  and  should  distinctly  state  the  situation 
of  the  alleged  illegal  weir,  the  nature  of  the  illegality  or  offence  complained  of, 
and  the  time  of  the  offence  committed,  and  the  name  of  the  supposed  onender; 
it  had  better  be  in  the  form  of  an  information  before  a magistrate,  but  not  sworn. 
4th.  The  summons  should  accurately  recite  the  particulars  of  the  complaint,  be 
signed  by  the  Commissioners,  and  require  the  accused  party  to  attend  before  the 
Commissioners  at  a certain  time  and  place  to  answer  the  complaint,  and  show 
cause  why  ; stating  the  penalty  and  forfeiture  to  be  incurred  for  the  particular 
offence  charged.  5th  and  6th.  The  order  and  warrant  should  be  under  the  hand 
and  seal  of  the  Commissioners,  should  recite  the  complaint,  summons  and  appear- 
ance of  the  parties,  and  adjudication.”  I see  the  eftect  of  tins  opinion  is,  that 
“ the  Commissioners  may  order  such  of  the  weirs  as  are  injurious^  to  navigation 
to  be  taken  down  after  hearing  the  parties,”  and  that  then  the  justices,  on  the 
order  of  the  Commissioners,  are  “ to  direct  the  prostration  of  such  nets  or  weirs. 
Does  that  appear  to  you  to  be  a very  convenient  course,  the  Comnnssiouers  having 
the  judicial  authority  and  the  justices  acting  in  the  matter  as  a sort  of  police  staffr 
—No  • I do  not  think  it  is  a convenient  course  5 and  from  what  has  occurred  and 
arisen ’upon  the  Waterford  river,  the  locality  referred  to,  I think  it  requires  that 
more  power  should  be  given  if  the  Attorney-general  is  correct  in  his  view  of  the 


3236.  Where  is  the  case  on  which  this  opinion  was  given  ? — I do  not  know  ; 

I am  satisfied  that  a copy  of  it  could  be  had  at  our  Board. 

3237.  A copy  of  the  case  and  of  the  opinion  ? — Yes  ; I have  only  the  opinion 

before  me.  ' , . . • r u j 1 r 

3238.  1 do  not  see  that  the  case  and  the  opinion  are  given  in  the  schedule  of 
papers  included  in  the  return  from  the  Board  of  Works,  pursuant  to  the  order 
of  The  House.  Do  you  know  whether  there  is  any  objection  on  the  part  of  the 
Board  of  Works,  to  furnish  copies  of  cases  laid  before  their  counsel  with  respect 
to  prosecutions  of  this  kind  ?— I should  think  none  whatever  ; but  those  papers 
were  not  included  at  all  in  the  order  of  The  House,  it  was  merely  the  reports  of 
the  Commissioners.  I am  satisfied  that  there  would  not  be  the  slightest  objection 
to  furnish  a copy  of  the  case  ; I merely  had  that  copy  of  the  opinion  brought  to 
me,  and  I handed  it  in  because  I thought  it  would  be  the  best  answer  to  the 

The  Act  of  last  year  of  course  does  not  make  any  difference  in  the  law, 
with  respect  to  the  judicial  power  of  the  Commissioners  ?— None  whatever. 

3240.  Nor  does  it  empower  the  Commissioners  to  act  without  hearing  the 

parties? — No.  „ . . , 

3241.  The  Attorney-general  here  thinks  that  the  Commissioners  have  no  sum- 
mary power,  and  that  no  person  in  the  present  state  of  the  law  has  summary 
power  to  abate  or  take  down  nuisances  of  this  character? — Yes. 

3242.  Are  you  aware  that  judges  and  other  persons  of  competent  knowledge 
on  these  matters  are  of  opinion  that  the  Fishery  Acts  passed  in  and  after  1 842 
have  not  in  any  way  altered  the  common  law  of  the  land  with  respect  to  nui- 
sances ?— I have  heard  judges  deliver  such  judgments. 

3243.  Bv  the  common  law  of  the  land  any  aggrieved  person  may,  without  riot 
or  affray,  abate  a nuisance;  that  right  perhaps  you  are  aware  was  recognized  by 
an  Irish  Act  of  the  loth  of  Charles  the  First,  which  was  repealed  in  1842? — 


Yes,  I believe  it  was. 

3244.  Supposing  that  the  common  law  were  enforced,  or  supposing  the  lOth 
Charles  the  First,  or  a similar  Act,  were  revived,  in  that  case  the  Commissioners 
■would  have  summary  power  to  abate  any  nuisances  of  novel  erection;  do  you 
think  that  it  would  be  advisable  that  such  a power  should  exist? — I think  it  is 
quite  advisable  that  some  such  power  should  exist  in  consequence  of  vvhat  has 
arisen  in  the  locality  to  which  I allude. 

3245:  You  are  aware  that  if  a person  commits  what  is  called  a purpresture  or 
encroachment  of  any  kind  upon  the  Queen’s  highway,  by  the  common  law  any 
person  may  abate  it  summarily ; by  the  Acts  for  the  regulation  of  highways  the 
surveyor  of  highways  is  the  proper  person,  but  the  public  are  not  excluded,  if 

they 
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they  choose,  from  exercising  that  common  law  right : do  you  see  any  reason  why  w.  J.  Tfennell, 
tlie  law  should  not  be  the  same  for  highways  by  water  as  for  highways  by  land?  E>q- 

No.  I think  there  is  a summary  power  required  in  those  cases  certainly,  — 

3246.  Mr.  Bellew.]  Do  you  know  cases  where  the  parallel  would  hold  good 
as  regards  a'public  road  and  a river,  as  a matter  of  fact ; are  there  cases  in  which 
by  any  means  the  same  grievance  is  committed  in  a river  as  on  a public  road?— 

No,  not  that  I know  of;  not  precisely  the  same  grievance. 

3247  Chairman:]  That  is  a question  of  law ; but  you  are  aware  probably 
that  the  law  draws  no  distinction  ?— Not  being  a lawyer,  it  is  unbecoming  m me 
perhaps  to  give  an  opinion  upon  those  cases. 

3248  This  opinion  of  the  Attorney-general  seems  to  conflict  with  the  opinions 
of 'iudvK  and  other  learned  persons ; but,  at  all  events,  whether  the  law  is  or  not  a.s 
the  Attornev-weneral  has  put  it,  the  doubt  created  m your  mind  by  the  perusal  ot 
an  opinion  iike  that  would  be  sufficient,  would  it  not,  to  deter  you,  or  any  other 
officer  of  the  Board  of  Works,  from  exercising  the  summary  poiyer  which  you 
think  desirable;— It  is  no  matter  what  our  own  opinions  might  be  ; where  the 
opinion  of  the  law  officer  of  the  Crown  is  given,  I do  not  think  it  could  be 
tolerated  if  a public  department  acted  upon  their  own  opinion. 

3240  Then  you  think  that  the  law  should  be  made  clear  one  way  or  the 
other ?-I  think  it  should;  and  I think  that  in  this  case  it  requires  to  be  sliin- 
gent.  I could  state  the  reasons  if  I were  allowed,  because  rt  is  a very  peculiar 

°^*3250.  If  they  refer  to  any  particular  case,  perhaps  it  would  be  more  convenient, 
as  an  Honourable  Member  wishes  to  ask  you  some  questions  upon  the  subject, 
that  you  should  defer  them  till  we  come  to  that  locality ; do  they  refer  to  any 
particular  locality  ?— They  refer  to  the  locality  of  Waterford. 

32 51.  Mr.  Bourhe.]  What  are  the  exact  powers  which  you  propose  by  a new 
Act  of  Parliament  to  give  to  the  Board  ?— If  the  power  does  not  exist  at  pre“m 
of  abating  those  erections  in  a summary  manner,  where  they  have  been  decided  by 
the  higher  courts  and  solemn  tribunals  to  have  been  illegal,  and  are  again  imme- 
diately put  up  in  defiance  of  that,  I think  that  there  ought  to  be  a summary  power 
in  such  cases,  where  the  law  has  been  ascertained  and  decided,  and  the  peisons 
disobey  that  law,  and  make  those  erections  again.  I think  there  ought  to  be  a 
summary  power  of  at  once  putting  them  down. 

3252.  You  would  not  go  further  than  that ; yon  would  not  give  the  power, 
except  for  the  abatement  of  nuisances  or  obstructions  which  had  been  actually  by 
the  courts  of  law  declared  illegal  ?— I think  there  might  be  a danger  in  giving  a 
particular  Board  a judicial  power,  except  to  that  extent ; but  where  it  has  been 
clearly  ascertained  and  decided  that  those  things  are  illegal,  and  where  there  are 
persons  acting  in  defiance  of  those  decisions,  I think  they  ought  to  be  put  down  m 

“"jjjT'Mr&’J/a/mi'i!;.]  Do  yon  mean  to  say  that  there  should  be  a legal 
decision  in  every  case,  in  every  river  r— No  ; I do  not  go  to  that  extent. 

32  34.  A decision  on  one  river  would  apply  to  all  other  rivers  ?— Certainly. 

3233.  Then  you  would  feel  yourself  authorized,  under  one  decision,  to  abate 
all  similar  nuisances  in  other  rivers  ?— I think  that  the  nuisances  ought  to  be 
abated  where  the  principle  is  ascertained.  ‘ , xt 

3256.  You  do  not  wish  to  have  a lawsuit  in  every  river  . No. 

3257.  Chairman.']  When  you  speak  of  a judicial  decision,  do  you  rnean  a 
iudicial  decision  rendered  by  the  existing  tribunals  and  under  the  existing  law,  or 
do  you  mean  a iudicial  decision  which,  like  the  proceedings  to  be  taken  under  it, 
shall  be  summary?— What  I mean  to  say  is  this  : when  once  a principle  has  been 
decided— for  instance,  if  it  is  decided  that  a weir  under  certain  circumstances  is 
clearly  a nuisance  on  a certain  river,  and  on  another  river  there  be 

exactly  similar  circumstances,  I think  that  that  ought  to *be  abated,  an 

ought  to  be  a summary  power  to  do  it  when  the  principle  is  ascertained  ana 

decided  in  law  vidth  respect  to  it.  . , ^ . 

3258.  Mr.  Bellew.]  But  what  means  would  you  take  to  insure  the  hrsl  deci 

Sion  ’—That  might  require  the  decision  of  some  legal  tribunal.  ^ , 

3259.  But  who  should  introduce  it  in  the  first  instance  to  make  a piecedent . 

^aware  of  the  exact  nature  of  .be  question  which  is 
»y  the  Honourable  Memher^n 
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my  left  was,  would  you  give  to  the  Board,  or  to  the  authority  appointed  to  exer- 
cise this  summpy  power  of  abatement,  a summary  power  of  a judicial  character 
also,  under  which  they  would  first  adjudge  as  to  the  legality  of  the  weir,  and  then 
having  determined  that,  the  prostration  of  it  would  become  a mere  matter  of 
police,  to  be  exercised  by  their  inferior  officers  ? — There  is  a great  variety  of  weirs, 
and  there  are  many  weirs  considered  to  be  illegal  in  which  there  has  been  what 
many  people  suppose  a vested  interest  by  long  use  of  them,  and  I think  in  those 
cases  it  might  not  be  right  to  give  summary  powers,  or  very  extensive  powers 
without  a trial. 

3262.  That  is  not  an  answer  to  the  question,  whjch  is  put  to  you;  the  question 
which  is  put  to  you  is  this  ; would  you  give  to  the  a'uthority  appointed  to  prostrate 
the  weirs  by  summary  process,  power  also  to  determine  summarily  as  to  the 
legality  of  those  w'eirs? — There  are  some  weirs  and  some  questions  connected 
with  weirs  that  I would  give  a power  of  deciding  upon  under  certain  circum- 
stances. If  I were  allowed  to  explain  the  nature  of  some  of  those  things,  I think 
it  would  save  the  Committee  a great  deal  of  time. 

3263.  If  you  do  so  without  naming  any  locality  there  will  be  no  difficulty  r 

For  instance,  the  provisions  of  the  5th  and  6tli  Victoria  do  not  authorize  the 
erection  of  weirs  in  rivers  where  the  channel  is  less  than  three  quarters  of  a mile 
wide,  unless  where  they  have  been  established  20  years  before  the  passing  of  the 
Act.  On  an  inquiry  had,  where  it  is  quite  clear*  that  a new  erection  M'as  made 
in  that  narrow  part  of  any  river,  I think  that  that  is  a case  where  a summary 
power  ought  to  be  given,  and  that  it  ought  to  be  a mere  matter  of  police.  That 
is  one  instance  where  I think  it  would  be  right  and  convenient  to  give  a summary 
power. 

3264.  Mr.  Grogan.]  You  mean  that  in  the  case  of  the  erection  of  a weir  in  a 

river,  such  as  you  describe,  subsequently  to  the  passing  of  that  Act,  and  which 
shall  not  have  had  20  years’  existence,  there  ought  to  be  a summary  means  of 
abating  it  ?— Yes  ; the  Act  states  that  no  weir,  after  the  passing  of  that  Act, 
shall  be  erected  in  rivers  that  are  not  of  a certain  width.  ° 

2265.  Chairman.]  Will  you  .slate  any  other  case  in  which  you  think  such  a 
summary  power  might  be  given  ?— Then  I think  another  case,  and  a .siron«rer 
one,  is  this.  A person  has  been  indicted  and  tried  and  convicted  bv  a jLiry^of 
his  country,  and  a judgment  passed  upon  him  by  the  judge  of  assize,' and  under 
that  judgment  a weir  has  been  prostrated  under  the  superintendence  of  the  autho- 
rities, the  sheriff  of  the  county,  and  in  six  months  after  there  is  a weir  found  upon 
that  identical  spot ; I think  that  ought  immediately  to  be  prostrated  that  is  a 
case  in  wliich  I think  a summary  power  ought  to  be  given. 

3266.  Mr.  M.  J.  O'Connell]  In  the  first  case  which  you  mentioned  of  a weir 
being  declared  illegal  for  want  of  sufficient  width  in  the  river,  has  that  decision 
prevented  the  re-establishment  of  a weir  on  the  same  spot  ? — No  ; it  has  not  pre- 
vented it.  ^ 


Chairman.]  Do  you  know  any  other  casein  which  a summary  power 
might  safely  be  granted.' — l;esj  I think  there  are  cases  connected  with  the 
Queen’s  shares  or  passes  in  fishing  weirs  where  a summary  power  ought  to  be 
exercised,  and  where  I think  a summary  power  exists  under  the  provisions  of 
5 & 6 Viet. 

3268.  But  for  the  doubts  which  exist  in  consequence  of  the  opinion  of  the 
Attorney-general? — That  case  was  not  put  to  the  Attorney-general. 

3269.  Not  in  this  particular  case  ; but  I think  you  stated  that  the  Crown  law 
officers  opinions  had  been  taken  generally  upon  the  powers  vested  in  the  Board 
of  Works  by  the  Fishery  Acts,  and  that  the  answers  were  not  so  favourable  as  to 
encourage  you  to  proceed  ?— They  were  not  takeu  generally ; they  were  only 
taken  with  reference  to  those  particular  cases  of  stake  weirs. 

3270.  Have  not  the  Board  of  Works  consulted  the  Crown  lawyers  on  the 
power  vested  in  them  with  respect  to  Queen’s  gaps  and  other  passes?— No  ; not 
at  all,  I think. 

_ 3271.  Do  you  know  any  reason  why  that  was  not  done?— No ; the  Commis- 
sioners of  Fisheries  never  have  exercised  the  powers  at  all ; they  have  declined  ; 
they  have  not  exercised  their  powers  connected  with  the  openincr  of  Queen’s 
shares,  under  the  provisions  of  5 & 6 Viet.  “ 

3272.  Do  you  know  wily  they  have  not  done  so  ?— [ cannot  exactly  say. 

3273-  Mr.  Bellew.}  Was  not  it  necessary  under  those  provisions  that  applica- 

tion 
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tion  should  be  made  ? — It  was.  In  some  of  the  provisions  it  is  necessary  to  have  W.  J.  FfentuU, 
applications,  but  there  are  other  provisions  in  which  I do  not  think  it  is.  Esq. 

3274.  Chah'man.']  Have  not  applications  been  made  to  you  in  cases  where 

alterations  were  necessary  ? — There  have  been  applications  made  in  several  cases. 

. 3275.  I will  not  ask  you  now  in  what  cases  applications  were  made,  for  I shall 
come,  to  them  by-and-by,  but  I ask  you  generally  why  those  applications  were  not 
attended  to,  as  iar  as  you  know  ? — One  cause,  I think,  was  the  policy  adopted  by 
the  Board  originally,  as  stated  in  those  two  reports  which  you  have  read  ; I think 
that  was  partly  the  cause.  Then  also  in  some  cases,  and  more  recently,  I think, 
the  cause  has  been  more  immediately  the  want  of  funds  to  pay  for  it : I had 
better  explain.  For  instance,  there  have  been  constant  applications  made  to 
have  the  passes  which  are  required  under  the  5th  & 6th  Victoria  in  all  mill 
weirs,  passes  over  mill  weirs  erected  after  the  passing  of  this  Act ; parties  have 
made  applications  recently  to  have  that  done.  I have  brought  some  of  those 
cases  before  the  Commissioners,  and  the  Commissioners  were  willing  and  anxious 
to  do  it ; but  the  question  arose.  Where  were  the  funds  to  employ  an  engineer  ? 

In  one  case  recently  of  a miller,  the  Board  suggested  that  he  should  make  this 
pass ; that  be  himself  should  send  some  one,  if  he  could,  to  make  the  plan,  and 
submit  it  to  the  Board.  The  miller  was  quite  willing  to  do  that.  It  is  in  a 
remote  part  of  the  west  of  Ireland,  and  he  wrote  to  say  that  he  could  not  get 
a competent  person  to  make  the  plan,  but  that  he  was  quite  ready  to  adopt  any 
plan  which  they  made.  Then  the  question  arose ; we  had  no  engineer  to  do  it, 
and  it  has  been  suspended  in  consequence.  That  is  one  case  which  1 just 
instance,  to  explain  to  the  Committee  how  the  case  stands. 

3276.  Captain  Jbnej.]  Is  not  there  some  provision  in  the  Act  of  Parliament 
which  points  out  hovv  the  expenses  in  abating  these  kinds  of  nuisances  shall  be  ' 
raised  ? — No,  not  with  respect  to  that.  There  is  a provision  in  the  Act  as  to  the 
passes  over  weirs  existing  at  the  time;  that  the  parties  applying  shall  find  the 
funds ; but  in  the  case  of  passes  to  be  put  in  all  future  -weirs,  it  is  to  be  done  at 
the  expense  of  the  millers,  and  of  course  there  is  no  expense  necessary  to  be 
incurred  by  other  parties. 

3277.  Mr.  Bourse.]  The  case  to  which  you  alluded  was  the  case  of  a weir 
newly  erected  ? — Yes. 

3278.  Mr.  Grog-an.]  The  deficiency  of  funds  to  which  you  have  referred  is  for 
a surveyor  to  make  a survey  in  the  case  of  a weir  erected  subsequently  to  the 
act  ? — Yes. 

3279.  Solely  the  surveyor’s  expenses  ? — Yes  ; the  miller  was  quite  willing  and 
certainly  anxious,  and  wrote  to  say  that  he  was  anxious  to  do  what  was  proposed. 

"When  it  came  before  the  Commissioners  there  were  no  funds  to  do  it. 

3280.  Mr.  Bcur/ce.]  What  was  the  name  of  the  weir? — I do  not  recollect  the 
name  of  the  person  at  this  moment. 

3281.  Or  the  river  ? — The  name  of  the  river  was,  I think,  the  Brucklas;  it  is  in 
Donegal. 

3282.  Chairman.]  Am  I to  understand,  with  respect  to  this  question  of  sum- 
mary jurisdiction  as  to  Queen’s  shares  and  steps  in  mill  weirs,  and  matters  of  that 
sort,  that  you  are  of  opinion  that  it  would  not  be  wanted  if  there  were  funds  suffi- 
cient to  pay  engineers  and  surveyors;  that  that  would  meet  the  difficulty  ? — In 
a great  many  cases  it  would  with  respect  to  putting  stairs  and  widening  Queen’s 
gaps  ; the  difficulty  is  the  want  of  funds. 

3283.  Do  you  think  that  the  state  of  the  law  in  that  respect  does  not  require 
to  be  cleared  up? — No,  I do  not  think  the  law  requires  that. 

3284.  Do  you  not  think  that  there  are  doubts  as  to  the  powers  created  by  those 
very  Acts  of  Parliament  of  which  you  speak  ? — I am  quite  aware  that  there  are 
difficulties  in  some  cases  in  the  way  as  legislation  stands.  For  instance,  where 
there  has  been  no  gap  for  a long  time,  and  where  a presci-iptive  right  is  set  up, 
there  there  would  be  difficulty. 

3285.  Let  me  put  this  case  to  you : Supposing  that  a,  gap  existed  formerly 
within  the  memory  of  living  persons ; that  then  that  gap  was  closed  for  a long 
period  of  years,  and  the  witnesses  bad  all  died  off ; you  are  perhaps  aware  that 
that  woulS  not  legalize  the  weir  by  any  means,  but  would  it  not  create  so  much 
difficulty  in  the  way  of  the  supposed  summary  action  of  the  Commissioners  that 
they  would  rather  not  interfere,  but  would  leave  it  to  the  law  ? — Certainly  ; nor 
do  I think  it  would  be  safe  to  entrust  a body  such  as  the  Commissioners,  who  are 
not  legal  persons,  with  such  a power.  I do  not  think  it  would  be  right  or 
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expedient  to  entrust  them  with  the  power  of  deciding  those  cases  in  which  a 
question  oflaw  must  be  involved. 

3286.  I am  not  speaking  of  a question  of  law,  but  a question  of  fact;  there 
is  no  question  oflaw  involved  in  the  matter;  I say  there  is  no  doubt  that  the 
gap  ought  to  be  made  as  a matter  of  law,  but  I am  asking  you  whether  you  think 
that  it  would  not  be  requisite  to  give  the  Commissioner.?  an  indemnity  by  statute 
for  acting  summarily  without  going  to  law  in  the  case  which  I put  to  you, 
before  you  could  reasonably  expect  them  to  act  ? — Most  unquestionably  in  cases 
of  that  kind,  I do  not  think  that  any  Board  of  Commissioners  would  act  without 
an  indemnity. 

3287.  Then  am  I to  understand  your  general  distinction  to  be  this,  the  cases 
which  you  have  put  being  only  illustrations  of  the  distinction  ; that  whenever  the 
question  to  be  decided  is  merely  one  of  fact,  and  not  of  law,  then  a Board  of 
Commissioners  might  be  safely  entrusted  by  statute  with  the  power  of  sum- 
marily determining  the  question  as  to  the  propriety  of  abating  or  mailltainin<^ 
any  given  weir;  but  that  if  the  question  to  be  decided  is  one  of  law,  or  a mixed 
one  of  law  and  fact,  you  do  not  think  it  safe  to  entrust  the  Commissioners 
with  any  such  power? — Certainly  not. 

3288.  Is  that  your  distinction? — Yes;  in  a case  where  it  was  purely  ani 
entirely  a question  of  fact  I do  not  see  that  it  would  be  unsafe  ; but  if  there  were 
anything  at  all  of  law,  or  of  title,  or  of  right  involved  in  it,  I think  it  would  be 
very  inexpedient  to  give  a judicial  power  to  any  Board  of  the  kind. 

3289.  Sir  H.  JV.  Barron.']  In  many  of  these  cases  are  not  the  fact  and  the 
law  very  much  mixed  up  together;  are  they  not  disputed? — Many  of  which 
cases  ? 

3290.  Many  of  the  cases  of  weirs,  for  instance,  on  rivers;  many  of  the  parties 
state  that  they  have  a legal  title  ; they  have  gone  to  law  ; in  some  instances  the 
judgment  of  the  jury  has  been  reversed  by  the  upper  Court,  and  still  legal  pro- 
ceedings have  been  taken ; I mean  that  fact  and  law  are  so  mixed  up  together  in 
many  of  these  cases,  that  it  would  be  very  dangerous  to  give  the  Board  such  a 
pow'er? — There  are  some  cases  in  which  the  law  may  be  mixed  with  the  facts, 
but  there  are  a great  many  cases  in  which  it  is  purely  matter  of  fact.  In  many 
of  those  cases  in  the  locality  to  which  I refer  I consider  it  purely  a matter  of 
fact. 

3291.  Chairman.']  My  questions  hitherto  on  this  subject  have  referred  to  the- 
Board  of  Commissioners'  as  at  present  constituted,  with  this  difference,  that 
I assume  that  the  Board  would  be  separated  entirely  from  the  Board  of  Works. 
My  questions,  in  fact,  have  hitherto  applied  to  a Board  not  consisting  of  lawyers, 
nor  having  the  assistance  of  a legal  gentleman  associated  with  them.  Do  you 
think  that  if  in  addition  to  the  alterations  which  you  have  recommended,  namely, 

the  separation  of  the  Board  of  Commissioners  from  the  Board  of  Works ? 

1 do  not  think  that  I recommended  that. 

3292.  I Understood  you  on  your  last  examination  to  recommend  that  there 
should  be  a distinct  Board  for  the  management  of  the  fisheries  r— Yes,  which  I 
consider  there  is  now  to  a great  extent ; that  is,  there  are  two  special  Fishery 
Commissioners. 

3293.  I asked  you  on  the  last  day  of  examination  whether  you  thought  there 
was  an  inconvenience  in  the  two  Commissioners  of  Fisheries  being  required  to- 
obtain  the  sanction  of  the  Board  of  W’orks  before  they  proceeded  to  put  their 
orders  into  execution,  and  I understood  you  to  say  that  there  was  an  inconveni- 
ence ?— Perhaps  I did  not  convey  myself  as  fully  as  I intended  ; what  I say  upon 
the  subject  is  this:  there  are  now  two  special  Fi.shery  Commissioners;  I think 
myself  that  a separation,  a more  distinct  thing  in  degree  would  be  better,  but  I 
do  not  think  that  it  would  be  at  all  advisable  entirely  to  sever  them  ; I think,  for 
instance,  that  the  Chairman  of  tlie  Board  of  Works  might  have  the  power  to  sit 
with  the  special  Fishery  Commissioners  under  certain  circumstances,  and  I think 
that  a great  many  advantages  would  arise  from  the  Fishery  Commissioners  bein<r 
in  that  way  or  in  some  way  connected  with  the  Commissioners  of  Public  Works* 
for  instance,  the  means  of  availing  themselves  of  the  advantage  of  their  engineers 
would  be  a great  thing  connected  with  those  weirs  ; I think  there  might  a fur- 
ther separation,  making  the  duties  more  distinct,  and  not  having  them  involved 
with  the  whole  Board  of  Works ; 1 think  that  would  be  advisable,  but  I do  not 
think  that  a total  separation  would  be. 

3294.  I did  not  use  the  term  “total  separation;”  I spoke  of  the  Board  of 

Fisheries 
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Fisheries  being  separated  from  the  Board  of  Works,  which  it  appears  is  vour  ooi- 
Dion  that  they  should  be,  for  the  purposes  of  the  protection  of  the  fisheries  and 
the  exercise  of  the  powers  vested  in  ihem  bv  Acts  of  Parliament.  In  addition  to 
those  amendments,  supposing  provision  were  made  by  law  for  the  appointment  of 
a competent  person,  a sort  of  assistant  barrister,  to  sit  as  a member  of  the  Board 
either  on  all  cases,  or,  at  all  events,  on  those  of  a judicial  character,  which  were 
brought  before  the  Board  ; in  that  case,  having  the  assistance  of  any  permanent 
legal  associate  to  determine  these  questions,  can  you  suggest  any  reason  why  the 
same  powers  of  a judicial  character  which  in  this  country  are  vested  in  the  Com- 
missioners of  Sewers,  and  who  do  not  consist  of  legal'  persons  at  all,  might  not  be 
safely  entrusted  to  a Board  of  Fisheries  so  constituted?—!  am  quite  of  opinion 
that  if  a competent  assessor  were  appropriated  to  the  Board  for  advice  and  assist- 
ance, there  would  be  more  safety  in  extending  their  powers;  no  doubt  about 
that. 

3295.  To  matters  of  law  and  fact? — If  it  were  only  for  the  very  purpose  of 
ascertaining  that  things  were  purely  matters  of  fact. 

3296.  And  to  distinguish  between  the  two? — To  distinguish  what  were  purely 

matters  of  fact.  ^ ^ 

3297.  You  are  aware  that  the  power  vested  in  a Board  of  Commissioners  so 
constituted  does  not  by  any  means  exclude  the  Government  or  private  individuals 
from  proceeding  by  way  of  prosecution  or  civil  action  at  assizes  or  elsewhere,  or 
by  suit  in  equity,  if  they  think  fit,  in  preference  to  employing  that  summary 
power? — I am  not  at  all  acquainted  with  the  constitution  of  the  Board  to  which 
you  refer. 

3298.  lam  not  asking  you  about  that;  but  Isay,  you  see  that  if  such  an 
amendment  were  adopted  in  Ireland,  it  would  not  have  the  effect  of  excluding 
the  Government  or  private  individuals  Irom  resorting  to  other  and  the  ordinary 
legal  rem^ies  if  they  thought  lit  ?— Certainly  not ; it  need  not  be  framed  so.  ^ 

3299*  ^0  you  think  that  that  reservation,  with  the  adoption  in  certain 
cases  of  a cheap  and  summary  method  of  appeal  to  a superior  Court,  say  the 
going  Judge  of  assize,  which  has  been  done  in  sevei-al  other  cases,  both  here  and 
in  Ireland,  would  entirely  get  rid  of  aivy  objection  that  might  accrue  from  such, 
extensive  powers  being  entrusted  to  such  a Board  ?— Yes ; 1 think  that  giving  an 
appeal  to  the  Judge  of  assize  would  of  course  take  away  very  much  the  objection 
to  any  of  these  summary  powers. 

3300.  Captain  Jones.]  Do  you  think  that  there  would  still  be  an  objection  to 
giving  these  summary  powers,  though  there  were  a right  of  appeal  r — I think 
that  there  are  summary  powers  absolutely  required  to  a certain  extent  for  the 
regulation  of  the  fisheries  of  Ireland. 

3301.  Your  answer  was,  that  it  would  veiy  much  take  away  the  objections  ^ 
— Yes. 

^ 3302.  Would  it  leave  some  of  them? — In  particular  case.s  I do  not  think 
tnere  would  be  any  oiijection  to  have  summary  powers,  os  I think  1 have  stated. 

3.303-  Your  answer  was,  that  the  granting  of  any  appeal  would  very  much  take 
away  the  objection.  I wish  to  know  whether  there  would  be  still  any  objection 
even  though  the  right  of  appeal  were  granted  ? — I think  it  would  go  a great  way 
to  remove  the  objection.  I cannot  call  to  my  iniiKl  at.  this  moment  any  particular 
case  in  which  an  objection  would  exist.  I have  stated  certain  cases  where  I think 
a summary  power  might  with  safety  and  ought  to  be  given ; there  are  other  cases 
in  winch  I think  it  would  be  unsafe  and  inexpedient  to  give  it  to  a Board  constituted 
as  we  are,  but  I think  there  are  some  of  those  cases  in  which  the  objection  might 
be  removed  if  there  were  an  appeal. 

3304.  Your  answer  was  that  this  right  of  appeal  would,  in  your  opinion,  very 
much  take  away  this  objection  ? — Yes. 

3305-  I f>sk  you  again  whether  all  the  objections  would  be  taken  away,  or 
whether  some  would  still  remain? — I am  not  prepared  to  give  so  decided  an 
opinion  as  that ; it  is  rather  a serious  thine:  to  cive  so  decided  an  opinion  as 
that.  » e , ' 

3306.  Chairman.]  Allow  me  to  draw  your  attention  to  all  the  proposed  amend- 
ments taken  together : supposing  a separation  of  the  Fishery  Board  from  the 
Board  of  Works  to  take  place,  its  staff  of  officers  to  be  increased,  adequate  funds 
placed  at  its  disposal,  a legal  gentleman  to  be  permanently  added  to  the  Board  of 
Fisheries  as  an  assessor,  right  of  proceeding  at  law  and  in  equity  in  the  ordinary 
inodes  reserved  both  to  the  Crown  and  private  individuals,  and  finally  a right  of 
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fV.  J.  ^ennell,  appeal,  either  in  all  cases  or  in  such  cases  as  Pailianient  may  determine,  to  be 
Esq.  reserved  to  a competent  tribunal,  do  you  then  think  that  with  all  these  amcnd- 

ments  taken  together  there  would  be  any.  possible  case  in  which  the  summary 

36  March  1849.  judicial  powers  of  which  I spoke  a little  while  ago  might  not  be  safely  entrusted 
to  a Board  so  constituted?— The  question  is  so  very  comprehensive  tliat  it  really 
would  take  me  a certain  time  to  reflect  before  I could  venture  to  give  a definite 
answer ; it  embraces  so  much  that  I should  feel  a difficulty  in  giving  a delinite 
answer  on  the  instant. 

3307.  The  question  is,  cap  you  now  suggest  any  case  in  which  it  would  be 
unsafe?— I think  it  a serious  thing  to  answer  a question  of  that  kind  without 
a little  reflection.  (The  Witness  was  directed  to  withdraw.) 

[The  Witness  was  again  called  in,'] 

3308.  Chairman.]  I was  about  to  ask  yon  this  question:  can  you  suggest 
any  further  amendments  besides  those  of  which  yon  have  already  spoken,  which, 
in  your  judgment,  would  make  a summary  jurisdiction  of  the  kind  specified 
more  safe  and  easy  in  the  exercise? — No;  I could  not  suggest  any  other  beyond 
having  a good  legal  adviser,  and  a power  of  appeal;  I think  that  that  is  the 
foundation  for  every  safety  in  entrusting  summary  powers. 

3309.  Mr.  Bellew.]  Do  you  think  it  would  give  satisfaction  generally  to  the 
persons  interested  in  fisheries  that  the  Board  and  the  legal  adviser  should  have 
the  power  of  themselves  determining  all  cases,  whether  matters  should  be 
brought  before  the  court  or  not,  and  that  the  ordinary  tribunals  of  the  country 
would  not  do  ? — The  ordinary  tribunals  of  the  country  are  open  to  them  in  any 
cases ; there  is  a great  deal  of  difficulty  and  delay  in  certain  matters  and  things 
There  are  so  many  different  cases  involved  in  the  question  that  it  is  very  difficult 
for  a person  at  the  instant  to  give  a definite  opinion  upon  it,  particularly  not 
having  had  any  suggestion  that  such  a question  would  be  put;  there  are  such  a 
variety  of  things  involved  in  these  fishery  cases  with  respect  to  weirs  and  regu- 
lations of  gaps,  and  all  those  things,  the  . parties  having  been  long  in  possession, 
that  really  a person  would  require  some  time  to  reflect  before  he  could  suggest 
definitely  what  amendment  might  be  necessary. 

3310.  Mr.  Baurhe^  But  you  go  so  far  as  this,  that  you  think  that  the  Board 
might  be  entrusted  with  a summary  jurisdiction  in  cases  where  obstructions  have 
been  already  declared  illegal,  and  have  been  re-erected,  and  where  there  are 
new  erections  of  obstructions  that  are  decidedly  as  a matter  of  fact  contrary  to 
the  law  ? — Certainly  ; I think  that  there  ought  to  be  full  summary  power  given 
to  abate  those. 

3311.  Mr.  Belleiv.]  Those  are  cases  in  which,  of  course,  a legal  adviser  would 
not  be  required? — He  would  not  be  required. 

3312.  Chairman^  Are  you  sure  of  that,  that  a legal  adviser  would  not  be 
required  to  inform  the  Board  whether  in  fact  a particular  weir  was  covered  by  a 
decision  that  applied  to  another  weir? — I do  not  think  it  would  require  the 
assistance,  for  instance,  of  a legal  adviser  to  say  whether  a river  was  three- 
quarters  of  a mile  wide,  or  whether  a weir  had  not  existed  there  for  a certain  time, 
or  whether  that  weir  had  been  erected  within  a certain  time,  or  whether  in  such 
a place  the  owner  of  a weir  had  been  convicted  before  for  erecting  it.  (The 
question  was  read.)  I think,  taking  the  question  in  that  way,  the  advice  of  a 
legal  person  might  be  necessary. 

3313.  In  addition,  1 think,  to  the  opinion  which  you  have  just  expressed, 
that  a summary  power  might  be  given  to  remove  weirs  where  there  had  been 
a legal  decision ; you  are  still  of  opinion  that  a summary  power  might  be  given 
in  many  more  cases  to  such  a Board  ? — There  are  several  other  cases  in  which, 
1 think,  a summary  power  might  be  safely  given. 

3314.  Mr.  Bourke.]  Do  you  think  that  in  those  two  cases  which  I have  men- 
tioned, a summary  power  might  be  given  with  safety  without  appeal  ? — I think 
so,  and  I think  it  ought  to  be  given,  from  things  which  have  arisen  in. administer- 
ing the  law. 

3315.  Chairman?^  You  think  then  that  the  right  of  appeal  should  be  granted 
in  some  cases,  but  not  granted  in  other  cases  ? — Yes ; in  matters  purely  of  police 
and  purely  matters  of  fact,  I do  not  think  that  either  legal  advice  is  necessary  or 
the  power  of  appeal,  but  I think  that  in  every  case  where  a judicial  power  is 
given  to  hold  an  inquiry  and  examine  witnesses,  or  anything  of  the  kind,  and  to 
make  a decision  founded  upon  it,  there  should  be  an  appeal.- 

3316.  Are 
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331 6.  Are  you  aware  that  the  difficulty  which  you  have  suggested  has  been  in 
other  cases  of  commissions,,  in  this  country  at  least,  obviated  by  giving  the  com- 
missioners power,  and  indeed  obliging  them  to  exercise  the  power  of  granting,  on 
the  application  of  parties,  a feigned  issue  to  be  prepai'ed  by  the  commissioners 
and  to  be  tried  before  the  Judge  at  the  next  assizes  ? — No  ; I am  not  aware  of 
any  of  those  provisions. 

3317.  Would  not  that  be  a satisfactory  mode  of  determining  all  difficulties  of 
law  and  fact,  where  the  Board,  whether  with  or  without  a legal  assessor,  did  not 
feel  itself  safb  in  determining  such  questions  ? — I think  it  would  be  most  desirable 
and  advisable,  as  our  rivers  and  fisheries  stand  in  Ireland,  that  the  Commissioners 
should  have  a power  of  instituting  prosecutions  themselves  before  other  tribunals 
and  that  it  should  not  be  left  to  the  chance  of  individuals  doing  it,  where  the 
rights  of  the  public  at  large  are  concerned. 

3318.  That  is  not  an  answer  to  my  question  ? — I understood  that  it  was  sim- 
ply bringing  it  before  another  tribunal.  (The  question  was  read.)  I understand 
it  to  mean,  the  Board  having  a discretion  to  bring  it  before  a superior  tribunal. 

3319.  No;  my  question  is  whether  you  think,  that  if  parties  cited  before  the 
Commissioners  to  show  cause  why  their  obstructions  should  not  be  removed,  were 
empowered  in  certain  cases  to  call  on  the  Commissioners  to  pfepare  a feigned 
issue,  the  nature  of  which  you  probably  understand,  to  be  tried  before  the  next 
Judge  of  assize,  in  which  case  all  the  questions  both  of  law  and  of  fact  would  be 
at  once  presented,  the  one  to  the  Judge  and  the  other  to  the  Jury,  that  would 
obviate  much  of  the  difficulty  which  you  suggest  ? — I should  think  so  j I think 
that  that  would  be  a safe  proceeding. 

3320.  Mr.  Scully.']  Would  you  recommend  to  the  Board  of  which  you  are  a 
member,  the  power  of  trying  the  questions  of  law  as  well  as  of  fact  ? — Not  that 
the  Board  should  have  the  power  of  trying  questions  of  law  at  all ; I strongly  re- 
commended that  there  should  be  no  such  power. 

3321.  Chairman.]  Are  you  speaking  now  of  the  Board  as  at  present  consti- 
tuted, or  of  the  Board  as  it  would  be  constituted  if  it  had  a legal  assessor  r — I 
M'as  considering  it  as  a Board  constituted  as  you  have  suggested. 

3322.  And  do  you  think  that  even  in  that  case  the  Board  should  not  have 
power  to  decide  any  question  of  law,  if  presided  over  by  a legal  assessor? — No; 
I do  not  think  that  questions  of  law  should  be  decided  by  a legal  assessor,  or  a 
Board  composed  entirely  of  legal  assessors. 

3323.  Then  how  am  I to  understand  your  former  answers,  and  particularly 
such  as  refer  to  an  appeal  on  matters  of  law  from  the  decision  of  the  Commis- 
sioners?— I said  that  a great  safety  would  accrue  from  having  an  appeal.  As 
I stated  before,  there  are  certain  things  purely  matters  of  fact,  wliei-e  neither  an 
assessor  nor  an  appeal,  I think,  is  required,  but  I mean  a thing  in  which  a 
question  of  lavv  is  involved,  in  which  it  is  mixed  up,  in  fact.  I think  if  there 
were  a full  Board,  composed  of  lawyers,  it  would  not  be  safe  without  an  appeal. 

3324.  Mr.  Bourke.]  A question  of  right? — A question  of  right. 

3325.  A question  of  property? — A question  of  right  to  property. 

3326.  Chairman^  Then  you  are  of  opinion,  in  fact,  and  your  answer  to  the 
question  which  you  just  now  signified  your  inability  to  answer,  that  you  do  not 
think  the  Board  should  be  entrusted  with  the  power  of  deciding  judicially  and 
summarily  any  question? — No,  not  judicially  any  question.  I think  there  is  a 
marked  distinction,  for  in  some  questions  law  is  not  involved. 

3227.  That  is  not  a judicial  decision  : I asked  you  particularly  as  to  the  ques- 
tions of  law  and  fact,  and  I understand  your  answer  to  be,  that  ail  questions  of 
fact  might  be  safely  left  to  the  decision  of  the  Board  even  as  at  present  consti- 
tuted. I then  asked  you  whether,  if  a legal  assessor  were  added  to  the  Board 
and  other  precautions  taken,  questions  of  law  might  not  also  be  decided  by  such 
a tribunal,  and  certainly  I under-stood  from  your  former  answers  that  with  the  pre- 
cautions which  I suggested  in  every  case,  or  at  all  events  in  nearly  every  case,  it 
would  be  safe  to  entrust  such  a Board  with  such  powers  ? — I never  meant  to  say 
that  questions  of  law  could  be  safely  decided,  but  what  I intended  to  convey  was, 
that  it  would  greatly  remove  the  objection,  and  the  assistance  of  an  assessor 
would  enable  the  Board  to  determine  whether  there  was  law  mixed  up  or  not. 
There  are  questions  connected  with  some  of  these  eases  that  might  arise  where  an 
assessor  would  be  of  assistance  to  point  out  whether  there  really  was  a matter  of 
law  or  not  mixed  up. 
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■ 3328.  Then  I understand  that  there  would  be  uo  occasion,  in  your  opinion,  now 

aiiy  appellate  jurisdiction  whatever,  as  no  questiotjs  of  law  would  have  to  be 
26  March  1849.  ^^sterTnined  by  such  a Board  ? — No  ; I say  that  in  some  cases,  and  I have  stated 
those  cases,  I do  not  think  an  appeal  is  necessary. 

3329*  I understood  you,  on  your  former  examination,  to  say,  that  where  there 
was  no  question  of  law  there  sliould  be  no  appeal,  but  that  where  there  was  a 
question  of  law  there  should  be  in  all  cases  an  appeal  ? — I think  so. 

333®'  Then  if  there  is  an  appeal  there  must  be  a decision  to  appeal  from,  and 
consequently  a decision  upon  a point  of  law.  I do  not  think  you  clearly  under-- 
stand  the  nature  of  the  question  put  by  the  honourable  Member  on  my  riiiht ; 
he  does  not  ask  you  whether  you  think  that  there  should  be  a final  judgment  given 
by  the  Commissioners  on  a point  of  law,  but  whether  they  should  be  allowed  to 
give  a decision  upon  a point  of  law  from  which  there  might  be  an  appeal  to  a 
superior  court  ? — Yes. 

3331.  Mr.  My  question  went  simply  to  this  : if  that  Board  were  con- 

stituted as  the  honourable  Chairman  lias  suggested,  with  the  assistance  of  an 
assessor,  in  your  opinion  would  it  be  advisable  to  put  cases  where  law  was  con- 
cerned before  that  Board  to  be  decided  upon  by  them  - — That  comes  back  to  the 
difficulty  again,' if  it  is  purely  a question  of  law. 

3332.  Or  mixed  law  and  fact  ? — That  is  a question. 

3333-  Chairman.]  I do  not  think  you  see  the  distinction  which  1 just  now 
suggested  to  you.  Are  we  to  take  it  that  your  opinion  is  this,  that  under  no  cir- 
cumstances whatever,  not  even  with  a right  of  appeal  to  a superior  court,  should 
a Board  constituted  as  I propose  be  empowered  to  decide  on  a question  of  law  ? 
— ^^No,  I never  meant  to  convey  that ; there  are  powers  given  to  the  Board  at 
this  moment  to  decide  questions  and  to  act  where  there  is  an  appeal  given, 
with  respect  to  the  removal  of  those  weirs,  and  I think  with  respect  to  weirs  to 
be  strengthened. 

3334-  _ Captain  Jone$.]  In  these  disputes  respecting  the  legality  of  stake  weirs, 
do  questions  of  title  and  questions  of  confiicting  claims  to  the  rights  of  fishery 
arise  ? — No,  not  in  those  particular  cases  which  I have  stated. 

3335-  Sir  H.  fV.  Barron.]  Not  in  any  of  them  ? — No  conflicting  claims  as  to 
property. 

3336.  Captain  No  conflicting  claims  as  to  theright  of  fishery  ? — No  ; it 

is  with  respect  to  the  point  of  time,  whether  weirs  have  been  established  for  a 
certain  time  or  not ; that  is  the  sole  question  in  those  weirs  in  the  narrow  part  of 
the  river. 

3337.  And  no  question  as  to  right  of  title  r— No,  there  was  no  question  at  all 
as  to  right  of  title  between  the  parties. 

3338.  Sir  H.  W.  Barron^  Not  between  two  parties,  but  between  the  public 
and  the  party  prosecuted  ? — Yes ; it  was  a question  of  time  whether  the  weir  had 
been  there  for  20  years  or  not ; that  was  the  sole  question. 

3339-  you  not  aware  that  conflicting  evidence  on  these  very  cases  that 
have  come  to  trial  h-as  been  given,  even  as  to  the  time  r — Yes,  as  to  the  time 
certainly  ; as  to  the  point  of  time.  ’ 

3340.  And  does  not  that  necessarily  involve  the  whole  question  1 — It  involves 
the  whole  question. 

3341-  As  to  the  legality  or  illegality  of  the  weirs? — As  to  the  legality  or  ille- 
gality of  the  weirs  under  the  provisions  of  the  5th  and  6th  Victoria. 

[The  follfficing  question,  ^previously  put  to  the  Witness,  was  read.7] 

Captain  Jones.]  In  these  disputes  respecting  the  legality  of  stake  weirs, 
do  questions  of  title  and  questions  of  conflicting  claims  to  the  rieffits  of  fish- 
ery arise  ? ” 

3342.  Chairman.]  Will  you  now  answer  the  question  which  has  just  been 
read  r — With  respect  to  the  rights  of  property  I consider  there  was  no  question  ; 
it  was  a right  to  use  a particular  engine;  an  exclusive  right  of  property  was  not 
set  up  in  the  place;  for  instance,  no  several  or  exclusive  right  ot  fishing”  was  ever 
set  up  ; it  was  a question  as  to  the  use  of  a certain  description  of  engine  in  a 
Certain  place.  ° 

3343-  The  question  of  Captain  Jones  is  a general  one,  and  will  you  answer 
it  generally.  The  question  is  asked  with  reference  to  this  line  of  e.xamination, 
and  it  :s  whether,  in  investigations  of  this  kind,  questions  of  title  do  not  arise? — 

No  j 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  FISHERIES  (IRELAND).  221 

No ; in  most  of  those  questions  there  is  no  question  as  to  property;  in  some  of 
them  there  is  a claim  set  up.  ’ 

3344.  Then  am  I to  understand  you  to  say,  that  in  investigations  of  this  kind, 
before  a Board  constituted  as  I have  suggested,  questions  of  title  would  arise?— 
No  ; there  are  many  cases  where  no  question  of  title  or  of  property  would  arise. 

3345-  1 am  asking  you  whether  questions  of  title  would  arise  in  investigations 
of  this  character  ? — Investigations  eounected  with  some  of  these  erections? 

3346.  Exactly? — No  question  of  title  would  arise. 

3347.  But  surely,  if  the  Act  of  Parliament  confers  a title  to  a stake  weir  in 
respect  of  a certain  length  of  possession,  depending  again  upon  various  questions 
as  to  whether  or  not  the  parties  possess  or  do  not  possess  a right  to  the  soil,  and 
if  a variety  of  questions  are  rendered  necessary  to  be  ascertained  before  the 
right  accruing  under  the  Act  of  Parliament  could  be  determined,  then  questions 
ot  title  would  arise? — If  the  Committee  would  allow  me  to  explain  the  nature 
of  some  of  these  cases,  I think  it  would  at  once  show  them  what  I mean. 

3348.  The  question  is  a very  simple  one  ; if  you  would  answer  it  as  it  is  put 

you  would  find  that  there  would  be  no  difficulty  at  all.  I ask  you  whether  ques- 
tions of  title  would  not  arise  occasionally,  at  all  events  in  invesligatioos  of  this 
nature,  before  a Board  constituted  and  with  such  powers  as  I suggest?— Yes,  of 
course,  questions  might  arise  of  title.  ’ 

33^9.  Mr.  Bellew.']  Have  not  the  cases  in  which  private  parties  have  had  re- 
•course  to  legal  proceedings  for  the  removal  of  obstructions  been  comparatively 
very  few  ? — Very  few.  ^ ^ 

3350-  To  what  do  you  attribute  that?— I attribute  that  to  the  manner  in 
which,  generally  through  Ireland,  the  fisheries  are  distributed  amongst  the  public, 
and  to  the  fact  that  veiy  few  private  individuals  have  a sufficient  individual  in- 
terest to  induce  them  to  embark  in  heavy  lawsuits.  I attribute  it  principally  to 

335t-  Do  you  think  that  the  fact  of  one  decision  not  determining  any  other 
case,  contributes  much  to  that  unwillingness  to  go  to  law ; do  you  think  that  if 
one  case  being  determined  there  were  afterwards  the  power,  which  you  recom- 
mend, in  the  Board  for  the  removal  of  similar  obstructions,  that  would  contri- 
bute materially  to  increase  the  number  of  original  proceedini''S  in  the  courts  of 
justice  by  private  parties?— Yes;  I think  it  might  increase  it. 

3352-  Mr.  Bourke.~]  There  was  one  witness,  Mr.  Martin,  who  recommended 
that  there  should  be  local  inspectors  appointed  in  connexion  with  the  last  Act, 
the  Act  of  1848.  “ I tliink  there  ought  to  be  a local  inspector,”  he  says,  "with  a 
district,  and  that  he  should  have  the  same  powers  in  that  district  with  regard  to 
his  particular  office  in  the  preservation  of  fish  as  a stipendiary  magistrate,  and  the 
same  powers  to  enforce  liis  authority  by  the  assistance  of  the  police  and  every 
other  accredited  authority  in  the  district  in  which  he  is.”  Did  you  ever  hear  of 
any  recommendation  of  that  sort  being  made  ?— No,  I did  not. 

_ 3353'  Hs  means  that  local  inspectors  should  be  appointed  to  see  that  the  pro- 
visions of  the  Act  in  different  districts  were  carried  out  ?— I have  heard  of  local 
inspectors,  and  I think  there  ought  to  be  inspectors,  but  I do  not  think  that  they 
ought  to  be  entrusted  with  the  powers  of  magistrates  ; that  is  the  pan  that  I do 
not  think  should  be  recommended ; I have  heard  local  inspectors  recommended, 
and  I think  they  are  required. 

3354-  Do  you  think  that  there  is  a possibility  of  obtaining  any  funds  for  the 
payment  of  such  inspectors? — The  Act  of  last  Session  provided  for  that;  the 
mnds  aie  to  be  applied  for  the  payment  of  inspectors  and  bailiffs  under  that 

3355-  it  seems  to  be  the  general  opinion  that  the  funds  would  be  hardly 
sufficient  even  for  the  payment  of  the  bailiffs  ?— I am  quite  satisfied  that  the  funds 
wm  m many,  it  not  in  most  districts,  be  deficient  for  doing  all  or  perhaps  near 
what  IS  required. 

3356.  What  do  yon  think  the  most  important  purposes  in  Ireland  that  the 
funds  should  be  applied  to  ? — I think  the  most  important  purposes  to  apply  the 
funds  to  are  for  the  protection  of  the  breeding  fish  in  winter,  and  for  putting 
passes  over  existing  weirs  ; I think  these  are  the  two  most  important  objects. 

3357*  Then  you  think  that  the  appointment  of  local  inspectors  would  be  a 
secondary  consideration  to  those  ? — I think  that  a local  inspector  would  cause 
much  more  good  to  be  done  by  the  waterbailiffs ; I do  not  think  it  can  be  regarded 
as  even  a secondary  consideration ; I think  it  is  a most  essential  one ; I think 
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that  a body  of  that  kind  cannot  be  well  organized  without  an  inspector  over 
them. 

3358.  A sort  of  head? — Yes. 

3359.  Chairman.]  Do  you  think  then  that  the  local  inspectors  not  possessing 
the  magisterial  functions,  it  would  be  expedient  that  one  or  more  of  the  Fishery 
Commissioners  of  Dublin  should  make  a periodical  progress  or  circuit  rountl  Ire- 
land to  determine  magisterially  such  cases,  as  in  the  case  which  I put  to  you  just 
now,  would  be  reserved  for  the  consideration  of  the  Board  ? — I tiiink  all  the 
objects  contemplated  by  that  last  Act  are  cases  to  be  brought  before  the  common 
tribunals  of  the  country. 

3360.  Supposing  that  a Board  is  invested  with  judicial  functions,  as  we  were 
supposing  a little  while  ago,  then  the  difficulty  that  might  arise  from  the  local 
inspectors  not  being  invested  with  magisterial  functions  would  be  got  rid  of; 
would  it  not  by  periodical  circuits  taking  place  in  which  the  Board  vvould  pro- 
ceed from  district  to  district,  and  then  determine  judicially  cases  brought  before 
them  under  their  summary  jurisdiction  ? — I think  it  is  got  rid  of  already  by  the 
ordinary  tribunals  of  the  country. 

336].  Supposing  it  is  found  necessary  to  alter  the  law  as  it  at  present  exists 
(and  your  opinion  is  that  it  should  be  altered  to  that  extent),  you  think  that  it 
would  be  an  improvement  to  give  the  Board  summary  judicial  powers  in  certain 
cases? — Yes. 

3362.  My  q[uestioa  is,  should  those  powers  be  exercised  on  the  spot  or  in 
Dublin? — I think  they  should  be  exercised  on  .the  spot.  I think  there  should  be 
inspection. 

33^3-  Then  the  difficulty  of  the  local  inspectors  not  having  magisterial  func- 
tions would  be  got  rid  of  by  local  courts  periodically  sitting  convened  by  the 
Act? — Yes.  I think  there  ought  to  be  local  inquiry,  and  view  whenever  any 
report  was  made  by  the  inspector. 

3364.  Mr.  Bourke.l  Does  your  experience  amount  to  this,  that  private  indivi- 
duals of  the  country  generally  are  unable  by  their  own  powers,  however  good 
their  inclinations  may  be,  to  see  the  provisions  of  the  law'  put  in  force? — I think 
they  are. 

3365.  Mr.  Bellew.'}  How  would  you  propose  that  the  inspectors  whom  you 
mention  should  be  paid ; out  of  what  fund  ? — I think  that  the  inspectors  for 
the  salmon  fisheries  should  be  paid  out  of  the  fund  produced  by  the  licence 
duties. 

3366.  But  as  those  rates  are  inefficient  for  the  objects  contemplated  by  exist- 
ing Acts,  what  reason  have  you  to  suppose  that  there  would  be  a greater  amount 
collected  ? — I think  that  the  deficiency  in  funds  at  present  arises  mainly  from 
the  very  deteriorated  state  in  which  the  salmon  fisheries  are,  and  of  course  there 
are  not  at  all  the  same  appliances  and  the  same  number  of  engines  used  for  taking 
the  fish.  I am  quite  satisfied  that  if  the  salmon  fisheries  increase,  and  as  ‘they  do 
increase,  the  funds  will  be  much  larger,  inasmuch  as  a greater  number  of  persons 
will  be  engaged  in  fishing. 

3367.  Captain  Arckdall.']  Are  there  not  many  rivers  in  Ireland  in  which  private 
individuals  have  no  interest  whatever  in  the  fish? — There  are  a great  uiuny. 

3368.  In  those  cases,  do  you  think  that  want  of  inclination  as  well  as  want  of 
power  sometimes  prevents  their  seeing  the  law  carried  out  ? — Certainly. 

3369.  Therefore  it  would  be  desirable  that  a greater  interest  should  be  given 
to  the  individuals  in  the  upper  parts  of  the  rivers  in  Ireland  : — Certainly;  and 
there  is  a vast  loss  to  the  public  in  those  rivers  not  being  protected,  because  they 
would  be  the  breeding  grounds  which  would  afford  a great  quantity  of  fish ; and 
a great  commerce  might  be  derived  from  them  if  those  rivers  were  protected. 

3370.  And  this  advantage  might  be  given  to  upper  pri^rietors,  without  any 
injury  to  individuals  fishing  at  the  mouths  of  the  rivers  ? — Certainly,  it  would  be 
of  great  service  to  them,  and  all  round  the  coast  connected  with  the  rivers. 

3371.  Mr.  Fagan.]  Is  the  tax  raised  in  the  locality  expended  in  the  locality? 
— Yes,  for  each  district.  The  funds  raised  in  each  district  are  only  applicable  to 
that  particular  district,  under  the  provisions  of  the  Act. 

3372.  Have  you  formed  any  estimate  of  what  the  general  amount  of  taxation 
would  be  ? — No,  not  at  present,  because  the  licence  duties  were  only  payable  on 
the  1st  of  February  last;  uutil  July  next  we  can  make  no  estimate,  by  which  time 
the  funds  are  all  to  be  returned.  They  are  in  course  of  being  returned  ; I think 
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considerable  funds  already  have  been  returned  in  some  districts.  We  do  not  W.J.Ffmndl, 
l<now  the  amount;  it  is  merely  an  experiment.  Esq. 

3373.  You  cannot  inform  the  Committee  whether  the  funds  would  be  ample  

to  provide  a police-  ? — No,  not  ample.  I am  satisfied  that  in  some  districts  there  March  1849. 
will  be  funds  to  do  a great  deal  of  good. 

3374-  Have  you  the  scale  of  taxation,  under  the  last  Act? — Yes,  I have  the 
Act.  Exactly  a moiety  of  that  scale  has  been  fixed  by  us  for  the  present  year. 

3375.  Mr.  Belk’W.']  What  number  of  inspectors  do  you  suppose  would  be  re- 
quired ? —I  think  there  should  be  an  inspector  for  each  district. 

3376.  What  number  of  districts  are  there? — There  are  17  districts  5 under 
the  Act  we  have  divided  Ireland  into  ^ 7 districts. 

3377.  Mr.  Sculhf.']  Are  those  districts  so  large  that  one  inspector  might  not 
superintend  two  districts  ? — No  ; there  are  perhaps  some  places  where  two  dis- 
tricts might  be  joined,  but  then  the  funds  are  only  applicable  in  each  particular 
district  in  which  they  are  levied  ; their  application  is  not  general. 

3378.  Mr.  Fagan.']  What  is  the  tax  on  a stake  weir  ? — 7?.  los. 

3379.  And  what  is  the  tax  upon  a net  called  a snap  net? — 15s. 

3380.  Are  not  those  stake  weirs  valued  to  the  Poor-law  ? — A great  many  are 
not,  and  some  are. 

3381.  Is  the  proportion  of  the  tax  which  is  to  be  levied  on  the  stake  weirs,  a 
just  proportion  as  regards  the  tax  levied  on  the  snap  nets  of  the  poor  fishermen  ? 

— I think  it  is  in  some  cases  ; if  the  principle  of  valuation  had  been  permitted  in 
tlie  Act,  it  would  have  come  much  more  equitably.  There  are  some  stake  weirs 
taxed  I think  high  enough,  and  a great  many  that  are  not. 

3382.  Chairman.]  With  respect  to  the  fairness  of  the  assessment,  do  you 
iiappen  to  know  what  the  amount  of  the  Poor-law  valuation  upon  several  fisheries 
and  upon  fixed  engines  throughout  Ireland  is  ? — Yes  ; I obtained  before  I left 
Ireland  a return  from  the  Poor-law  Commissioners,  of  the  total  amount  of  fisheries 
rated  in  Ireland  under  the  Poor-law  Act. 

[The  Witness  delivered  in  the  same,  winch  is  as  follows  ;] 


RETURN  showing  the  Number  of  Fisheries  in  the  Unions  in  Ireland,  and  their  present  Rating  in  Poor-law- 
Valuations. 


N ame  of  Union 
and  Electoral  Division 
in  which  Rated. 

Name  of  each  Fishery. 

Valuation  of 
Fishery. 

Poundage  of 
Present  Rate 
thereon. 

Amount  of 
Present  Rate 
thereon. 

OBSERVATIONS. 

Ballina ; 

£. 

S. 

d. 

s. 

d. 

£.  s. 

d. 

Ballina  - . 

River  Moy  Salmon  Fishery 

468 

15 

_ 

-I  - 

73  4 

10 

Ballysokcery  - 

- ditto  - - „ - 

376 

_ 

- 

. j 

68  11 

lOi 

Belmullet  - - ' 

Goolamore  - „ - 

170 

_ 

1 

Aranaree 

466 

16 

_ 

1 J } 

Castleconnor  - 

- ditto  - - „ - 

156 

5 

- 

24  8 

8 

Ditto  - 

Scurmore-  - » * 

400 

- 

J- 

7\ 

62  10 

_ 

Ballycastle : 

Ballycastle 

Ballycastle 

30 

_ 

_ 

3 

4 

5 - 

_ 

Ramoun 

30 

_ 

1 

Ballintoy 

Carrickande 

44 

10 

_ 

10 

1 

Croagh  - _ - 

Templestra 

40 

_ 

_ 

1 

3 

2 10 

_ 

• Dunsererick  - 

Dunseverick 

5 

- _ 

_ 

-V  . 

. > 

- 4 

Ditto  ... 

Peigh  Mount  - 

10 

_ 

_ 

_ 

Ij 

- 8 

4 

Ditto  ... 

Cnnrig^heskan  - 

6 

_ 

_ 

. 

. 1 

- 4 

2 

Cosleake 

Castlepark 

8 

_ 

_ 

1 _ 

Glenmafceeran 

1 

Cushendall 

Fayd  - _ . 

_ 

n 

7j 

4 

Rcdbay  - 

Redhay  - - - 1 

10 

- 

j- 

••  \ 

- 

Not  rated  at  present. 

Ballymoney: 

Killoquin,  Upper 

Fortna  Eel  Fishery  - ; 

260 

_ 

2 

6 

31  6 

- 

Ditto,  Lower  - 

200 

_ 

2 

4 

23  6 

8 

Kilna  - • - 

- ditto  - „ i ■ 1 

200 

_ 

2 

34  11 

8 

Ditto  - 

Monaghan  „ j - ' 

25 

_ 

2 

_ 

2 10 

- 

ihe  Row 

ArtnagrosB  jj  ■ * 

10 

- 

- 

2 

6 

1 6 

- 

Ballyshannon : 

Bollyshannon 

860 

_ 

_ 

3 

129  - 

_ 

Bundoron 

310 

_ 

3 

2 • 

49  1 

8 

Ditto  - 

76 

_» 

3 

2 

11  19 

8| 

“ These  valuations  are  de- 

Glenade 

34 

1 

2 

1 19 

8 

scribed  ns  house,  land,  and 

fishery. 

0.40. 

F F 4 

(continued) 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 


Galwuj : 
Killamia 
Ouglitorurd  - 

Glenfios : 
Killvbejs 
Artiura  - 
Narin  - 
Dennylorig'Iiaa 
Letterzuananna 


Name  of  eaoli  Fialicry. 

Prescot 
Talnatlon  of 
rishery. 

Poundage  ol 
Present  Bate 
thereon. 

Amount  of 
Present  Bate 
thereon. 

£.  s.  d. 

r.  d. 

£.  s.  d. 

Baudon  Fishery 

40  - - 

- 10 

1 13  4 

Daunsbeg  Oyster  Fishery 

4 12  - 

- 12  - 

- ditto  - ■ „ - 

Culfin  Salmon  - „ - 

15  4 - 
14  - - 

1 3 1 

2 6 7 
2 2 - 

Derrylierbert  - „ - 

50  - - 

- - 

V 10  - 

Deradda  Salmon  „ - 

200  - - 

43  10  - 

lrf>henabesr  Oyster  - 

120  - - 

18  - - 

BunaliowenSalmon  „ - 

10  - - 

!•  3 - J 

1 10  - 

Uerrynish  Salmon  ,,  - 

15  - - 

- - 

2 6 - 

K.ilkerrin  Bay  Oyster 

72  - - 

- 1 

10  16  - 

Fishery. 

Ballycoirn 

Mountsandel 

431  5 - 

143  15  - 

} 1 6 { 

32  6 10  i 

10  15  7 j 

Ballyness 

143  15  - 

1 - ' f 

3 11  10| 

Ballysally 

431  5 - 

1 - 6 J 

10  15  7i 

Muliaghacall  - 

25  - - 

J-  -1 

- 12  6 

Ballaghmore 

185  - - 

- 8 

•6  3 4 

- - Weirs  in  street ; 

12  - - 

- 16  - 

town  bars. 

: 1 , 

Ditto,  at  Hayes  Marsh 

200  - - 

12  10  - 

Ditto,  Shaoakcel 

6 _ _ 

1-  -1 

- 7 6 

Inver  - - - 

18  - - 

11  10 

10  13  - 

Bske  ... 

8 - - 

3 - 

1 4 - 

Boyne  Fishery 

38  17  - 

- 10 

1 12  4J 

Liffey  ... 

60  - - 

2 

6 - - 

- - tSutton  Wowth  Oys- 

250  - - 

I - 

12  10  - 

ter  beds. 

Liffey  ... 

20  - - 

2 - 

2 - - 

Lakagli,  in  townland 

80  - - 

1 6 

6 - - 

of  Cashel. 

Claddagh  or  Clandy, 

10  - - 

1 8 

- 16  8 

townland  of  Knock- 

astoller. 

Cloddngh  or  Clandy, 

60  - - 

1 8 

r.  _ 

townlandof  Benebeg 

- - 

- - - 

Derrynoa 

30  - - 

1 ^ f 

4 10  - 

Ruslimuck  and  Goiry- 

600  - - 

J.  8 - 1 

76  - - 

fynn  Islands  Oyster 
Fishery. 

Sea-coast  h'lsftery 

SO  - - 

1 - 

4 7 6 

Onea  - • - 

26  ~ - 

3 12  11 

Part  of  Oloceneu 

20  - - 

1 2 11  i 

2 18  4 

Gweharra 

10  - - 

- - 

19  2 

Ditto  ... 

10  - - 

- . 

19  2 

- No  fisheries  rated  in  this 


- - Tlic  house  and  land  of 
the  person  in  possessioa  of 
the  oyster  honk  are  included 
in  the  valuation. 


- - This  fishery  situate  on  the 
sea;  value  as  ice-house  and 
store  for  curing;  and  pre- 
serving fish. 


- - One  half  of  the  River 
Liffey,  from  the  South  Wall 
to  Sarah’s  Bridge,  unpro- 
ductive inferior  property,  on 
which  no  rate  has  ever  been 
made. 


No  fisheries  in  this  union. 
- - Ditto. 


- - No  fisheries  rated  in  thus 
union. 
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Name  of  Union 
and  Electoral  Sirision 
in  which  Bated. 


Name  of  each  Fishery. 


Frceent 
Valuation  of 
Fishery. 


Poundage of 
Present  Bate 
thereon. 


Kenmare : 

£.  s.  d. 

Kenmare 

Iron  Rock 

2 10  - 

Ditto  - 

Muxna  - - . 

8 - - 

Kilgarvan 

- ditto  - . _ 

Frosist  - 

Ardee  - . . 

3 - - 

Burrane 

ditto  ... 

Templenue 

Blackwater 

20  - - 

Ballybay 

• ditto  ... 

20  _ - 

Ditto  ... 

Oyster  bed 

60  - - 

Bemdoneen 

- ditto  - - - 

Amount  of 
Present  Bate 
thereoD. 


OBSEBVATIONS. 


Killnrney  : 
Killamey 
Ditto 
Ditto 
Ditto 
Killoi^lin 
Ditto 
Ditto 
Ditto 
Ditto  - 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Knockane 
Kilooleman 


Calninanc 

Castlelough 

Glenna 

MuokrosB 

Ardmoneil 

Ballykissane 

Ballymacprior 

Clonncarrig 

Cloimmongli 

Crummane 

Dookes  • 

Dougblasa 

Gairone  - 

Steilrough 

Tennelially 

Glashamoen 

Callinafersey 


10  - 
6 - 
30  - 
40  - 
6 - 
24  - 
48  - 
48  - 
24  - 

20  - 
101  - 
7 - 

15  - 
20  - 
24  - 
24  - 
12  - 
48  - 


1 12  6 
- 16  3 
4 17  6 
6 10  - 
l 4 - 
4 16  - 
9 12  . 

9 12  - 
4 16  - 
4 - - 
20  4 - 

1 8 - 

3 - - 

4 - - 

4 16  - 
4 16  - 

1 16  - 
7 4- 


Kilrusli 
Larne 
Limerick : 

Limerick 

Lismore : 

Lismore 

Ditto 

Ballysaggartmore 

Cappoquin 

Ditto 

Tallow  - 

Ditto 

Templemichael 

Ditto 

Ditto 

Ditto 

Kilcockin 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


' I Glenarm  Bay  Fishery 


13  2 10 


- • No  fishery  rated  ia  this 
uaioa. 


- I Corhally  - 


800 


15 


Blackwater 

- ditto  * 

- ditto  - 

- ditto  - 

- ditto  - 

- ditto  ' 

- ditto  - 

- ditto  - 

- ditto  - 

- ditto  - 

- ditto  - 

- ditto  - 

- ditto  - 

- ditto  - 

- ditto  - 

- ditto  - 

- ditto  • 


16 

10 

600 

10 

10 

3 

3 

40 

20 

60 

14 

7 

10 

7 

20 

7 


8 3 
3 3 
3 4 
1 10 
1 10 
3 8 
3 8 


2 8 9 
1 12  6 
83  6 3 

- 18  4 

- 18  4 

- 11  - 
- 11  - 
4 16  8 
2 8 4 
7 5- 
1 13  10 
11- 
1 10  - 
11- 

11- 

11- 


Liatowel : 
Knockeaure  • 
Raltoo  - 
Drumkeea 


Londonderry : 
Upper  Liberties 
Lower  ditto  - 
Waterside  ditto 
Lough  Enagh 
Giendermot  - 
Kiilea  • 

Fahan  - 
Longford  - 
Manor  Hamilton 

0.40. 


- Riversdale  • 

- Cashen  Fishery 

- Clahann  - 

ditto 

Kilmore  - 


6 - 
1 5 
1 5 
20  - 


- Foyle  Salmon  Fishery 

- - - ditto 

- - - ditto 

- - - ditto 

• - - ditto 

- - ditto 

- SwillySalmonFishery 


100  - 
450  - 
200  . 
860  - 
100  - 
100  - 
10  - 


15  - 
- 8 


6 13 


6 - 

22  10 
16  - 
26  5 
7 10 
5 - 
10  - 


- • The  value  of  this  fishery 

- is  included  with  thatofliouse 

4 and  demesne  of  Riveradale ; 

4 it  is  merely  an  inland  fresh 
4 water  river  fisheiy,  not  well 
preserved,  and  the  separate 
__  value  of  the  fishery  alone 

~ must  be  very  trifling. 


G e: 


(conltitued) 
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.Vamcof  Union 
itml  £Joctoral  Division 
in  which  Bated. 


Name  of  each  Fishery. 


Middleton 

Milford  - - - 

Ramelton  and  Carn  - 


■ No  fisheries  rated  in  this 


Newross : 
Fethard 
Dunhoody 
Ditto 
Ditto 

Whitecliuroh 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Newross 

Ditto 


Salmon  Weir 

- ditto  ' 

- ditto  - 

- ditto  - 

- ditto  - 

- ditto  - 

- ditto  - 

- ditto  - 


Newtownlimavady 
Benone  - 
Rathdown 
Rathdrum 


Backfitrand  Magilligaw 


Rathkeale : 
Kilfergas 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Loughill 
Ditto 
Ditto 
Ditto 

Shanagolden 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Askeaton 

Iverrus  - 

Kilcornan 


Skibbereen : 
Abbeystrousy 


None. 

- - There  are  no  fisheries  in 
this  union  ralued  under  the 
poor-law  valuation. 


Swineford : 
Swineford 
Killaster 
Toomour 
Mieliek  - 
Bohola  - 
Killeaden 
Knock  - 
Aughamore 
Kilniecree 
Kilbeagh 
Achoury 
Kilniactique 


- - Fishery  Pond  and  1 
River  House.  i 


3 8 9 Total  valuation  of  River 

4 4 4J  iMoy  Fishery,  300/.  Total 

2 3 9 I amount  of  rate  thereon,  at 
4 16  lOj  Is*.  IJd.  in  the  pound, 

3 8 9 I 46/.  J7s.  Qd. 
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N&m«  of  Union 
aad  Electoral  DiTisioo 
in  which  Bated. 

Name  of  each  Biehery. 

Present 
Valuation  of 
Fishery. 

! ~ 

' Ponndage  of 
Present  Rate 
thereon. 

Amount  of  i 
Present  Rate 
thereon.  I 

OBSERVATIONS. 

Tralee : 

£. 

s. 

d. 

s. 

d. 

£. 

$. 

d. 

Keelgarrylauder 

Rosculleu 

5 

- 

- 

3 

- 

- 

15 

- - Rale-book  not  vet  sijtn- 

Waterford: 

ed,  13  b'ebiuary  1849. 

Faithlegg' 

Head  Weir 

5 

_ 

Ditto  - 

- ditto  - 

5 

_ 

_ 

Ditto  - - . 

- ditto  - 

6 

Ditto  - 

- ditto  - 

5 

_ 

Ciro^lr  ... 

Weir  - 

10 

_ 

_ 

1 _ 

Ditto  - 

ditto  - 

60 

_ 

_ 

Ditto  - 

ditto  - 

40 

_ 

_ 

Ballinakill 

two  Weirs 

20 

_ 

_ 

_ 

_ 

Kiltnacleque  - 

Weir 

10 

_ 

_ 

•X  . 

. 

1 

Ditto  - - - 

1 ditto  - 

10 

_ 

_ 

. 

_ 

Rattipatrick  - 

Head  Weir  - 

5 

_ 

_ 

Ditto  - 

- ditto  - 

5 

_ 

_ 

. 

_ 

Ditto  - 

- ditto  - 

7 

_ 

Ditto  - - - 

. liitto  . - . 

15 

_ 

11  , 

Ditto  ... 

- ditto  - 

5 

_ 

_ 

. 

Ditto  - 

- ditto  - 

10 

_ 

_ 

. 

. 

Kiloollum 

- ditto  - 

10 

_ 

_ 

_ 

_ 

Ditto 

- ditto  - 

5 

_ 

_ 

Ditto  - - - 

- ditto  • 

10 

- 

- 

J - 

I 

9 

2 

Westport: 

Aughagower  - 

Association  Fishery  - 

16 

_ 

1 ■ 

* f 

2 

10 

•BaUycroy 

Aughness  - 

60 

_ 

, 

10 

- 

Newport 

Newport  - 

20 

_ 

f*  ® 

8 

6 

8 f 

Salmon  fishery. 

Ditto  - 

Inishowen 

20 

- 

- . 

J - 

■ 1 

8 

6 

8 J 

Wexford: 

Ardealin 

Cunacloe  - 

15 

_ 

_ 

2 

3 

1 

13 

Rossclare 

Rossclare 

20 

- 

- 

1 

7 

1 

11 

8 

£. 

12,366 

- 

- 

The  TFiifnm.]  Before  I obtained  this  return  I knew  how  very  imperfect  it  was, 
and  how  many  of  the  fisheries  are  not  rated.  However,  this  contains  the  total 
amount  rated  ; there  are  some  few  oyster  fisheries  mixed  up  with  it,  and  there 
are  some  eel  fisheries  as  well  as  salmon  fisheries,  but  the  salmon  fisheries  are  the 
principal  portion.  The  amount  at  wliich  the  fisheries  are  rated  for  the  whole  of 
Ireland  is  12,366/. 

3383.  What  proportion,  do  you  suppose,  does  that  bear  to  the  real  annual 
amount  of  such  fisheries? — It  l)ears  a very  small  proportion;  for  instance,  one 
estuary  produces  more  than  1 2,000 1.  a year  in  many  cases. 

3384.  Are  you  speaking  of  all  the  fisheries  in  that  estuary,  or  only  such  as 
would  be  rated  to  the  poor. law? — Fisheries  that  are  not  rated  as  well. 

33^5-  I speaking  of  those  rated  to  the  poor  law.  What  do  you  suppose 
is  the  real  annual  value  of  those  fisheries  compared  with  the  value  as  shown  in 
that  document? — It  would  be  impossible  for  me  to  state  the  comparativ'^e  value 
between  what  is  rated  and  what  is  not  rated,  because  it  is  so  imperfect  a thing, 
and  so  many  fisheries  are  not  rated  at  all,  that  it  would  be  impossible  for  me  to 
make  any  approximate  estimate. 

3380.  Can  you  suggest  any  reason  why  they  are  not  rated  where  they  ought 
to  be  ? — I cannot  exactly ; there  is  one  thing,  no  floating  engines  are  rated  at  all, 
draught  nets,  snap  nets,  and  those  things ; there  is  nothing  rated  here  except 
what  is  fixed. 

3387.  I am  speaking  of  fixed  engines ; I understand  you  to  say  that  there  are 
many  fisheries  which  ought  to  be  rated  and  are  not ; can  you  suggest  any  reason 
for  that  ? — One  reason  which  I would  suggest  is  this  ; there  is  a very  small  por- 
tion of  the  salmon  fisheries  of  Ireland  private  property-;  the  rest  is  generally  public 
property,  and  is  fished  under  the  common  law  right  by  the  public  in  all  our 
tideways  and  estuaries.  The  private  properties  in  them  are  only  a few  excep- 
tions, and  that  I take  it  is  the  reason. 

3388.  And  do  you  suppose  that  many  persons  engaged  in  fishing  in  the  tidal 
portions  of  rivers  with  fixed  engines  are  not  rated  to  the  poor  in  respect  of  those 

0.40.  G G 2 fisheries, 
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fisheries,  because  those  fisheries  are  not  claimed  by  them  as  their  private  riglit  ? 

Certainly  j there  is  a vast  number  of*  fixed  fisheries  not  rated  under  the  poor 
law. 

3389.  And  for  that  reason  ? — Yes. 

3390*  Mr.  Bellew.l  Then  they  are  not  rated  because  it  is  an  open  fishery,  as 
it  were  ? — Yes. 

339^'  ^ut  still  those  parties  make  use  of  the  fishery  as  a private  one? — They 
do,  so  far  as  that  they  have  a fixed  engine  in  it ; they  do  not  set  up  a claim  to  it 
as  private  property,  but  merely  to  the  use  of  a fixed  engine. 

3392.  But  virtually  they  get  the  benefit  of  a private  property  as  regards  the 
fishery,  and  avoid  the  poor  rate  on  the  ground  that  it  is  public  ? — Yes,  I think  it 
is  so,  and  I think  tliere  has  been  a great  deal  of  neglect  in  the  valuation  under  the 
poor  law. 

3393-  Mr.  Fagan.']  Do  not  those  parties  who  use  what  you  call  a public  fixed 
engine  pay  under  the  Act? — Every  fixed  engine  is  liable  to  pay  for  taking 
salmon. 

3394.  Chairman.]  Whether  rated  to  the  poor  law  or  not  ? — Whether  rated  to 
the  poor  law  or  not;  and  then  there  is  a provision  in  the  Act  that  there  is  a 
charge  of  10  per  cent,  upon  the  poor-law  rating,  and  where  that  amount  of  10  per 
cent,  exceeds  the  amount  paid  for  using  the  engine,  that  difference  is  to  be  paid  ; 
the  party  gets  credit  for  the  licence  duly  which  he  has  paid  for  the  engine ; so 
far  that  is  allowed  as  a drawback  ; it  is  to  per  cent,  upon  the  poor-law  ratincf. 

3395-  Mr.  Fagan.]  Do  you  think  that  an  assessment  upon  the  poor-law  rating 
would  be  a fairer  mode  of  assessing  the  valuation  ?— Not  at  all ; the  state  of  the 
present  poor-law  rating  for  fisheries  is  so  very  imperfect;  there  are  a great  mauy 
cases  where  they  mix  up  the  lands  with  the  fisheries.  A man  has  lands  and  a 
weir,  and  they  mix  both  together,  and  the  rating  under  the  Poor.  Law  Act  is  very 
imperfect. 

339^*  Mr.  Bourhe.]  That  valuation  which  }’ou  have  put  in,  I suppose  gives  no 
sort  of  idea  even  of  the  value  of  private  properties  in  fisheries  ? — I think  it  does  ; 

I think  all  the  private  fisheries  are  rated. 

3397.  I mean  the  value  of  the  private  property ; the  literal  value  to  the  owners 
of  .the  fisheries? — Private  fisheries  ? 

3398.  Yes.— No,  I do  not  think  it  does;  I do  not  think  it  is  a perfect  valua- 
tion. 

3399.  Mr.  O'Flaherlg.]  The  rating  valuation  ? — The  rating  valuation. 

3400.  Chairman.]  By  private  fisheries,  you  mean  fisheries  claimed  as  private  ? 
— Of  course. 

3401.  You  are  not  giving  any  opinion  as  lo  their  being  really  the  property  of 
those  who  claim  them  ? — No,  merely  that  they  are  claimed  as  private. 

3402.  Mr.  Are  not  those  fisheries  declining  in  value  r — Yes. 

3403.  And  do  you  think  the  present  mode  of  having  one  rate  for  all  an  equi- 
table mode  of  assessment,  one  fishery  yielding  5,000 1 a year  and  another  500  1. 
a year  ?— The  law  provides  for  that;  they  pay  10  per  cent,  upon  the. poor-law 
valuation. 

3404.  Mr.  Scull]/.]  But  do  you  think  the  poor-law  valuation  a «ood  mode  of 

assessing  those  fixed  engines  ? — I do  not.  “ 

3405.  Would  you  propose  any  other  mode  of  assessing  those  fixed  enoines  ?— 
In  the  way  ui  which  the  law  stands  at  present  it  would  be  very  difficult  indeed  to 
have  anything  like  a rating  of  all  fixed  engines ; if  it  were  once  ascertained  what 
persons  were  entitled  to  have  fixed  engines,  tliere  would  be  no  difficulty  about  it 
but  as  we  stand  at  present,  with  the  disputes  about  the  right  to  use  those  fixed 
weirs  and  things,  it  would  be  impossible. 

3406.  Supposing  that  point  decided,  could  you  propose  any  other  mode  of 

ass^sing  those  fixed  engines?— I think  there  should  be  a valuation  upon  fixed 
engines.  ^ 

3407.  Mr.  Grogan.]  You  stated  in  an  e,lrlier  part  of  your  examination  that  in 

your  judgment  some  injustice  was  done  from  the  scale  of  tax  imposed  under  the 
Act  of  Parliament,  and  that  there  ought  to  be  a means  of  valuation  or  of  varying 
that  tax  ?— Yes,  to  equalize  it  if  possible  ; to  equalize  it  more  accordino  to  the 
value.  ® 

3408.  In  assessing  a tax  in  the  different  fishipg  districts,  of  course  it  is  desirable 
tJiat  the  same  engine  in  each  district  should  pay  the  sarne  tax  as  far  as  possible 

—Yes; 
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— Yes;  we  have  fixed  uniform  rates  for  all  the  districts  ; after  this  year  the  power 
will  exist  in  the  conservators  to  be  appointed  under  the  Act,  and  then  they  can 
vary  them  as  they  please,  not  exceeding  the  maximum  fixed.  

3409.  Chairman^  With  the  consent  of  the  Commissioners? — Yes;  their 
sanction  is  required. 

3410.  Mr.  Bourke.']  They  will  be  able  to  put  an  ad  valorem  tax  on  stake  weim, 
for  instance  ? — Yes,  provided  they  do  not  exceed  a certain  maximum. 

3411.  Chairman.']  Still  your  consent  would  be  requisite  for  it  ? — Yes. 

3412.  Sir  H.  W.  Barron.]  What  is  that  maximum  ? — £15. 

3413.  I see  one  rated  at  500 Z.  to  the  poor-law  valuation;  what  does  that 
pay  ?— £50. 

3414.  It  pays  50Z.  at  present? — It  pays  50Z.  rate,  10  per  cent,  on  poor-law 
valuation. 

3415.  Mr.  O'Flaherty.]  I think  you  have  already  stated  that  you  do  not  think 
that  a just  or  fair  valuation  of  the  real  value  of  the  property  in  rivers  ? — The 
thing  that  does  not  come  fairly  is  the  rating  of  engines ; for  instance,  having  all  stake 
weirs  rated  at  7Z.  105.,  some  stake  weirs  are  worth  lOOZ.,  others  are  worth  not 
50Z.,  and  others  are  worth  200/.;  many  of  them  are  not  rated  at  all  under  the 
poor  law. 

341 6-1 7.  Chairman.]  Do  not  you  think  that  the  inequality  might  be  got  rid  of 
by  some  method  of  taxing  the  stake  weirs  and  bag  nets  according  to  their  pro- 
ductiveness. For  instance,  an  engine  with  so  many  purses  ought  to  be  taxed  less 
than  an  engine  having  double  the  number  of  purses,  ought  it  not  ? — No  ; that 
would  not  at  all  answer,  because  its  effectiveness  does  not  depend  upon  the 
number  of  purses.  There  are  many  stake  weirs  very  short  and  haviug  only  one 
purse,  but  the  position  is  better  as  to  the  flow  of  the  tide,  and  the  shore  not  being 
■quite  so  shelving  ; I have  known  stake  weirs  not  30  yards  long  more  effective 
than  one  half  a mile  long  and  more  valuable,  so  that  you  could  not  measure  it  at 
all  by  the  extent. 

3418.  Then  could  not  the  local  authorities,  with  the  sanction  and  control  of 
Commissioners,  be  able  to  make  by-laws  for  every  district,  regulating  the  taxa- 
tion according  to  the  productiveness,  taking,  for  instance,  the  greater  facilities  of 
catching  fish  in  one  river  into  account,  and  the  lesser  facilities  of  catching  fish 
in  another  into  account,  and  then  taxing  the  bag  nets  and  stake  weirs  and  so  on, 

■not  throughout  Ireland  generally,  but  in  each  river  according  to  such  a scale.  To 
illustrate  this,  let  me  suppose  that  in  one  river  a single  purse  would  take  as  much 
as  ten  purses  in  another  river  ; still  10  purses  in  the  first  river  would  take  more 
there,  the  situation  being  the  same,  than  one  purse,  would  they  not  ? — I think  the 
difficulty  is  insurmountable. 

3419.  Mr.  Bourke.]  But  will  not  the  conservators  next  year  have  exactly  that 
power? — The  conservators  next  year  will  have  the  power  of  apportioning  upon 
difierent  engines  the  rates  of  taxation. 

3420.  Chairman^  But  only  according.to  a scale  r — They  cannot  exceed  it. 

3421.  It  is  only  according  to  the  enumeration  of  engines  contained  in  the  Act? 

— Not  quite  so  ; the  Act  provides  for  including  engines  not  now  enumerated. 

3422.  The  Act,  you  perhaps  remember,  does  not  classify  purses,  but  classifies 
«ngines,  and  unless  they  decide  that  each  purse  is  a separate  engine  for  taking 
fish,  will  the  ponservators  and  Commissioners,  deriving  their  legislative  power 
only  under  the  Act  of  Parliament,  be  able  to  make  any  such  valuation? — There 
are  defects  that  occur  in  the  Act,  as  of  course  occur  in  every  Act  of  the  kind. 

3423.  With  respect  to  the  floating  nets,  of  which  you  spoke,  can  you  explain 
a difficulty  which  was  suggested  by  one  witness,  which  is  this : there  are  some 
nets  which  are  of  a small  mesh  for  the  purpose  of  taking  perch.  These  nets  are 
forbidden  by  Act  of  Parliament  to  be  used  in  places  where  salmon  come,  even 
though  salmon  may  not  be  taken,  from  the  nature  of  the  shore  and  other  diffi- 
culties. On  the  other  hand  it  is  alleged  that  nets  and  other  engines  which  are 
only  used  in  the  taking  of  perch  and  to  destroy  the  perch,  particularly  in  the 
spawning  time,  are  not  forbidden  at  all,  either  by  Act  of  Parliament  or  by  the 
bye-laws  of  the  Commissioners,  and  that  complaints  under  both  these  heads  have 
been  made  to  your  Board;  can  you  explain  how  this  is,  and  what  reason  you  have 
for  thinking  that  the  law  ought  to  be  maintained  or  altered  in  those  respects  r — 

There  are  powers  vested  in  our  Board  to  permit,  under  certain  circumstances,  the 
use  of  those  nets  for  taking  other  fish,  perch  and  those  things,  and  no  engine  is 
liable  to  liQence  duty  except  for  salmon  and  trout.  Those  perch  nets  are  not  at 
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all  contemplated  in  the  Act ; in  fact  they  are  exempt  from  all  duty,  and  I am  not 
aware  of  any  complaints  being  made  about  it.  I do  not  think  that  any  difficulty 
or  much  contention  exists  at  all  upon  that  point. 

3424.  You  are  not  aware,  speaking  ft-om  your  official  recollection,  that 
complaints  on  this  head  have  been  made?— No,  I do  not  recollect  them;  there 
may  have  been  ; I will  not  be  sure  ; I cannot  at  this  moment  recollect  any,  but  I 
know  that  there  is  no  contention  or  difficulty  about  the  matter. 

3425.  Do  you  think  it  would  be  possible  to  allow  perch  fishermen  to  use 
perch  nets  in  places  frequented  by  salmon,  even  though  not  very  convenient  for 
the  taking  of  salmon,  without  enabling  evil-disposed  persons  altogether  to  evade 
the  enactments  which  regulate  the  mesh? — I consider  that  there  is  no  difficulty 
whatever  about  the  question,  because  perch  do  not  generally  frequent  the  same 
places  which  salmon  do,  not  even  in  a lake ; the  perch  frequent  one  place,  and 
the  salmon  another,  and  I do  not  think  that  any  difficulty  arises  at  all  upon  that 
question. 

3426.  Mr.  GroganJ]  Are  there  not  perch  and  salmon  trout? — There  might  be 
places  where  it  would  be  very  injurious.  In  the  spawning  season  perch  nets 
might  be  used  for  taking  salmon  and  trout  under  pretence  of  fishing  for  perch. 

3427.  Mr.  Boiirke.l  Have  there  ever  been  any  representations  made  to  you  in 
your  official  capacity  agaiusl  the  perch  fishermen  on  the  different  lakes  in  Ireland  ? 
— No,  I do  not  recollect  any. 

3428.  Has  it  ever  been  alleged  that  they  have  caused  obstruction  to  the 
salmon  and  trout.? — Yes,  it  may  have  been  ; there  may  have  been  some  reports; 
I do  not  recollect  them  at  present;  they  are  very  few,  if  any. 

3429*  Chairn}an.'\  I do  not  think  that  you  have  answered  my  question ; 
I asked  you  whether  it  is  possible  to  allow  the  use  of  a perch  net,  the  mesh  of 
which  is  very  small,  in  a river  or  lake,  which  is  in  fact  frequented  both  by  percli 
and  by  salmon,  -without  enabling  the  perch  fishermen  to  take  the  salmon  in 
evasion  of  the  Act  of  Parliament? — Yes;  I think  it  is,  by  not  allowing  the  use 
of  it  at  certain  seasons. 

3430.  Is  not  the  season  for  perch  the  season  for  salmon  ? — Yes,  very  much. 

3431.  Then  how  could  you  enable  them  to  use  the  net  at  all  in  those  waters 
at  those  seasons  without  enabling  them  also  to  take  at  pleasure  the  one  fish  and 
the  other  ? — Because  the  salmon  will  not  in  the  summer  season  frequent  at  all 
the  same  parts  of  the  lakes  that  the  perch  do ; if  the  perch  nets  were  allowed  in 
winter,  when  the  salmon  and  trout  come  upon  the  shoals  and  margins  of  the 
lakes  to  spawn,  the  perch  nets  might  be  used  destructively. 

3432.  Mr.  Grogan.']  Then  your  idea  would  be  to  permit  the  use  of  perch 
nets  in  places  which  perch  and  salmon  frequent,  but  only  at  particular  seasons? 
— Only  at  particular  times. 

3433-  Mr.  Bourke.]  They  are  now  ? — They  are  now. 

3434.  Mr.  Grogan.]  Are  not  perch  nets  at  present  used  out  of  those  seasons  ? 
— It  is  illegal  poaching  to  take  salmon  or  trout  with  them. 

343.^*  Sir  H. /F.  Barron.]  The  Board  has  no  power  to  put  a stop  to  it? 

Yes ; there  is  the  power  of  preventing-  the  use  of  any  nets  at  certain  seasons  of 
the  year. 

3436-  Mr.  Grogan.]  Then,  in  fact,  your  suggestion  would  amount  to  this : 
flat  if  the  parties  chose  to  use  the  perch  net  or  the  small  mesh  net,  you  only 
should  prohibit  them  from  using  it  during  the  close  season  for  salmon  ?— Yes. 

3437-  Mr.  O'Flaherty.]  Do  you  mean  to  say  that  the  salmon  never  come  into 

the  same  water  as  that  in  which  perch  are  taken  ?— I do  not  mean  any  such  thincr 
1 say  they  do.  ®‘ 

3438.  Then  they  would  be  taken  by  the  same  nets  ?— Very  few.  They  do  not 
trcquent  the  same  portions  of  the  lakes  generally. 

3439-  Chairman.]  I am  not  asking  you  about  the  habits  of  perch  or  the  habits 
of  salmon,  but  I am  asking  you  whether  it  would  be  possible  to  enforce  the  pro- 
visions ot  the  Acts  of  Parliament,  by  which  the  size  of  the  mesh  of  the  salmon 
net  IS  regulated,  if  fishermen,  under  pretence  of  going  to  take  perch  in  those 
waters  at  those  seasons,  were  allowed  to  use  nets  of  the  smaller  size,  convenient 
for  the  taking  of  perch  ?— There  is,  of  course,  some  danger  attending  the  usine 
or  a small  mesli.  ’ 000 

3440.  Complaints  iiave  been  made  by  one  witness  on  the  part  of  some  fisher- 
rn^en,  that  in  a particular  water  perch  nets  are  prevented  being  used  for  the  takin"- 
of  perch,  the  Commissioners  and  those  appointed  under  them  to  have  charge  0? 
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the  rivers  being  apprehensive  that  those  nets  will  be  used  for  the  taking  of  salmon ; w.  J.  Ffenwii, 
do  jou  suppose  that  it  would  be  possible  for  the  Commissioners  and  others  Esq. 

charged  with  the  execution  of  the  law  so  to  discriminate  between  the  purposes  

that  particular  fishermen  may  have  in  using  the  same-sized  nets  as  to  enable  March  1S49. 
those  fishermen  who  really  intend  to  take  perch  to  use  those  nets,  and  to  prevent 
those  fishermen  who  intend  to  abuse  the  privilege  for  a different  purpose  from 
using  them  ? — It  is  quite  easy  to  regulate  it,  because  we  have  full  power  to  make  a 
bye-law  with  respect  to  where  nets  shall  be  used  and  the  size  of  the  meshes  to  be 
used ; and  if  an  application  is  made  to  meet  a case  of  that  kind,  there  is  no  diffi- 
culty about  it.  If  I saw  the  case  particularly  complained  of,  I could  give  an 
answer  with  respect  to  it;  I am  not  aware  of  such  a case. 

3441 . It  has  been  stated  that  application  was  made  to  your  Board  bn  the  part 
of  a large  body  of  fishermen  for  permission  to  use  a perch  net  in  a water  in  which 
the  traverse  by  salmon  is,  from  the  nature  of  the  shore  and  other  difficulties,  not 
frequented  either  by  anglers  or  by  salmon  fishermen  at  all,  that,  in  fact,  salmon 
are  never  taken  there,  that  the  application  was  refused,  and  that  the  perch  nets 
have  been  seized  ? — If  I could  see  that  application  and  know  the  locality  from 
whence  it  came,  and  the  circumstances  connected  with  it,  I should  be  able  to 
•give  an  answer,  I have  no  doubt,  satisfactory  to  the  Committee. 

3442.  At  present  you  do  not  remember  such  a case? — I do  not  remember  the 
case  at  all ; if  I had  a recollection  of  the  case  I could  give  a distinct  answer. 

3443.  As  I am  about  to  proceed  to  the  specific  cases  with  which  you  are 
familiar,  I may  as  well  ask  you,  with  reference  to  this  last  question,  whether  you 
remember  any  such  application  from  the  fishermen  of  Lough  Ree  ? — No,  I do 
not. 

3444.  Mr.  Grogan.']  Taking  into  account  the  possible  abuse  of  permitting  the 
use  of  smaller  nets,  under  the  name  of  perch  nets,  are  you  of  opiniop  that  the 
power  now  vested  in  the  Commissioners  of  licensing  them  under  certain  circum- 
stances is  best  as  it  is,  and  not  to  be  touched  ? — I am.  I think  it  is  better  to  leave 
the  power  as  at  present. 

3445.  Discretionary  with  the  Commissioners,  as  at  present  r — Yes ; as  to  places 
in  which  nets  may  be  used.  I think  it  is  better  to  leave  it  as  it  is. 

3446.  In  regard  to  the  tax  on  the  nets  ; in  any  amendment  of  the  law  which 
shall, take  place,  would  it  be  judicious  to  leave  a power  therein  to  the  Commis- 
sioners to  assess  the  tax  upon  nets  according  to  the  circumstances  of  the  river  in 
which  they  shall  be  placed,  or  to  legislate  specifically  according  to  the  Act  of  Par- 
liament, and  to  leave  it  as  in  the  Act  of  Parliament  ? — I think  it  would  be  desir- 
able in  altering  the  Ajct  to  vest  power  for  a valuation,  or  a more  equal  taxing  of 
those  things,  according  to  size  and  according  to  locality ; but  I think  that  that 
power  should  be  vested  in  the  conservators  and  local  parties,  and  not  in  the  Com- 
missioners. Perhaps  the  same  controlling  power  or  ratification  of  it  might  be 
useful ; but  I think  it  would  be  better  to  leave  that  power  to  the  local  parties,  sub- 
ject to  the  ratification  of  the  Commissioners.  I would  leave  them  the  power, 
under  a certain  control. 

3447.  Would  there  be  any  difficulty  in  that ; supposing  the  fishermen  who  use 
snap  nets,  being  more  numerous,  in  fact,  than  those  who  have  stake  nets,  outvoted 
them  at  the  meeting  of  the  conservators,  might  not  they  impose  upon  the  stake  or 
fixed  net  an  unreasonable  amount  of  tax  f — Cases  of  that  kind  might  arise ; but 
under  the  provisions  of  this  Act  in  each  district,  each  electoral  division,  sends  a 
certain  number  of  representatives ; the  Commissioners  have  the  power  to  fix  the 
number  of  conservators  to  be  returned  for  each  electoral  division,  and  the  Com- 
missioners, in  exercising  that  power,  will  endeavour  as  much  as  they  can  to 
have  a balance  of  interest,  so  that  no  one  class  shall  preponderate  over  another. 

3448.  Then  you  would  prefer  that  the  power  of  assessing  the  tax  should  be 
vested  in  a Board  of  local  conservators  ? — Yes,  or  some  local  party ; perhaps  the 
Poor-law  Commissioners  might  be  a good  party  to  do  it. 

3449.  How  could  the  Poor-law  Commissioners  be  a good  medium  to  assess  the 

tax  on  an  engine  which  they  themselves  have  not  taxed  ? — -The  difficulty  would 
be  that  a local  inquiry  would  be  necessary,  because  it  is  not  only  the  nature  of 
the  engine  that  has  to  be  inquired  into,  but  its  locality ; for  instance,  a draught 
net  of  a certain  length  may  be  very  valuable  in  one  part  of  the  river,  and  catch 
a certain  number  of  fish,  and  the  same  precise  net  used  a mile  further  may  be 
worth  five  times  as  much.  . - " 
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3450.  What  power  had  the  Poor-law  Commissioners  to  make  those  inquiries  ? 
— No  power  whatever. 

3451.  And  if  the  Poor-law  Commissioners  do  not,  for  their  own  purposes, 
assess  these  engines,  would  it  be  judicious  to  place  in  their  hands  the  power  of 
imposing  a tax  for  other  purposes? — No;  it  would  necessarily  increase  the  staff 
required  by  the  Commissioners  if  those  duties  were  imposed  upon  them. 

3452.  Would  you  now  be  of  opinion  that  it  would  be  better  to  leave  the 
assessing  of  that  tax  in  the  hands  of  the  local  conservators,  subject  to  the 
revision  of  the  Fishery  Commissioners? — I think  it  would  be  better  to  leave 
it  to  the  local  powers,  the  conservators,  representing  the  whole  interests  of  the 
district. 

3453.  Chairman.}  I think  you  have  stated  that  you  are  of  opinion  that  the 
enforcement  of  the  Acts  of  Parliament  for  the  regulation  of  fisheries  and  of  the 
fishery  laws  in  general,  is  a matter  too  important  to  be  left  to  private  individuals  ? 
— I am  quite  so. 

3454.  The  Commissioners,  from  whose  reports  I read  to  you  extracts  as  to 
which  you  expressed  a difference  of  opinion  f^i  om  them,  concur  with  Sir  Charles 
Trevelyan  in  thinking  that  this  matter  might  very  well  be  left  to  private  indivi- 
duals. Do  you  think  that  there  is  any  distinction  between  the  case  of  Ireland 
and  the  case  of  England,  which  is  the  instance  quoted  by  Sir  Charles  Trevelyan 
in  support  of  that  opinion  from  which  you  differ  ? — Yes  ; there  is,  in  my 
opinion,  a very  wide  difference  between  the  nature  of  the  fisheries  in  the  two 
countries. 

3455.  What  is  it  ?— The  salmon  fisheries  of  Ireland  are  to  a far  greater  extent 
public  property  ; the  public  in  Ireland,  to  a far  greater  extent,  exercise  the  com- 
mon-law right  of  fishing  in  the  estuaries  and  tideways.  In  Scotland,  in  whicii' 
there  are  so  many  valuable  salmon  fisheries,  there  is  a vastly  greater  amount  of 
private  rights ; whole  miles  of  estuary  and  coast  are  leased,  and  rents  paid  for 
them  to  individual  proprietors  in  Scotland.  It  is  no  such  thing  in  Ireland  ; the 
exclusive  individual  fisheries  in  Ireland  are  only  a very  few  exceptions,  and  that 
is  the  marked  difference ; and  the  reason  why  I think  that  a different  form  of 
government  is  essential  for  their  protection. 

3456.  Private  individuals  might  be  left  to  enforce  private  rights  of  their  own  ? 
— Yes. 


3457.  But  the  care  of  public  rights  which  belong  to  rich  and  poor  devolves 
naturally  upon  the  Crown  represented  by  the  Executive  Government? — I should 


say  80. 

3458.  Sir  H.  W.  Barron.}  Is  it  your  opinion  that  this  right  is  exercised  so 
extensively  in  Ireland  by  the  poorer  classes  that  no  individual  would  think  it 
worth  his  while  to  go  to  law  to  maintain  his  right? — Distinctly  so. 

3459.  Therefore  the  opinion  of  Sir  Charles  Trevelyan  entirely  falls  to  the 
ground  in  these  cases? — It  was  put  to  me,  and  I was  asked  a question  on  the 
last  day,  with  respect  to  a portion  of  the  evidence  of  Sir  Charles  Trevelyan.  I 
think  Sir  Charles  Trevelyan  is  under  a total  mistake  when  he  slates  that  the 
salmon  fisheries  of  Ireland  are  entirely  private  property,  for  those  are  the  very 
words,  as  nearly  as  I can  recollect,  which  he  uses.  The  question  put  to  him  is, 
whether  the  salmon  fisheries  of  Ireland  are  not  generally  private  property  ; and 
his  answer  is,  “They  are  entirely  so.”  Now,  Sir  Charles  Trevelyan,  if  he  is 
faithfully  reported  in  that,  made  a very  great  mistake  upon  a question  of  fact 
on  which  there  can  be  no  controversy  whatever. 

3460.  Chairmaii.}  You  spoke  just  now  of  the  Scotch  laws  with  regard  to 
salmon  fisheries? — Yes. 

3461.  Do  you  know  that  by  those  laws,  in  addition  to  a maximum  and  a 
minimum  penalty  upon  the  offence  of  illegal  fishing,  a further  penalty  of  so  much 
per  fish  is  imposed,  which  it  is  not  in  the  discretion  of  the  administrators  of  those 
Jaws  to  remit  ? — Yes  ; so  much  for  a fish  taken  out  of  season ; unclean  fish,  as  it 
is  termed. 

3462.  So  much  a fish  in  addition  to  the  penalty? — Yes. 

3463.  And,  I believe,  that  the  same  penalty,  or  at  least  .a  penalty  similarly 
assessed,  is  levied  upon  all  fish  illegally  taken  under  the  Scotch  Acts  ? — Yes. 

3464.  Do  you  think  that  that  is  a good  principle  on  which  to  assess  penalties- 
for  a violation  of  the  fishery  laws? — I think  myself  that  it  is  quite  right  to  have 
minimum  pen^ties. 

3465.  I am  speaking  of  so  much  a fish.  Do  you  think  that  it  is  a good 

principle 
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pTinciple  to  have  a maximum  penalty  and  a minimum  penalty,  and  so  much  a n'.  J.  Ffemell, 
fish? — Not  in  addition.  I think  there  ought  to  be  a maximum  and  a minimum 
penalty  upon  each  fish  taken  in  the  close  season  ; I think  that  quite  advisable.  - 

3466.  Mr.  Bourlce-I  Are  you  not  aware  that  in  some  rivers  in  Ireland  persons  March  1849, 
would  be  quite  willing  to  pay  a fine,  say  of  120 1.  or  30  for  fishing  at  illegal 

times,  because  the  take  of  fish  would  amply  reward  them  for  the  penalty,  and 
leave  them  a large  profit  besides  r — No  doubt ; but  there  is  besides  that  a penalty 
for  each  fish  in  Ireland,  under  our  present  laws,  taken  in  the  close  season. 

3467.  I am  not  talking  of  the  close  season  ; I am  talking  of  fish  taken  more 
particularly  on  Sunday,  between  Saturday  night  and  Monday  morning  ? — I think 
there  is  something  in  that.  There  is  a minimum  penalty  of  5 1.  for  having  a weir, 
for  instance,  fishing  on  Sunday  ; and  I have  certainly  known  cases  myself  where 
the  persons  have  been  fined,  and  repeatedly  fined,  and  found  it  their' interest  to 
pay  5'- 

3468.  But  do  not  you  think  that  if  there  were  a penalty  levied  on  each  fish, 
after  the  manner  of  the  Scotch  law,  in  that  instance  it  would  be  much  more 
efficient  than  levying  a given  penalty  ? — I think  it  would  be  very  advisable  to  have 
a penalty  upon  each  fish  taken  at  that  time  ; but  I do  not  think  it  would  be  more 
effective  than  the  present  law,  because  the  present  law  provides  that  openings 
shall  be  left  in  those  weirs,  so  as  to  prevent  the  possibility  of  catching  the  fish ; 
there  might  be  great  difficulty  in  proving  the  capture  of  fish. 

3469.  I meant  in  addition  to  the  present  law  ? — It  might  be  more  effective. 

3470.  ■Chairman.']  You  are  aware  that,  by  the  Scotch  Acts  of  Parliament,  there 
is  a fine  for  the  offence  of  illegal  fishing,  which  is  levied  whether  fish  are  taken  or 
not? — Yes. 

3471.  Then  if  fish  are  taken,  in  addition  to  this  fine  for  illegal  fishing,  there  is 
a minimum  penalty  of  so  much  per  fish  ? — Yes. 

3472.  Is  it  your  opinion  that  this  mode  of  estimating  or  assessing  penalties  on 
offenders  against  the  Scotch  fishery  laws  might  with  advantage  be  extended  to 
Ireland? — I think  it  might ; it  is  a most  essential  thing  to  prevent  that  sort  of 
fishing. 

3473.  Mr.  Grogan.]  Under  the  head  of  illegal  fishing,  would  you  extend  that 
principle  of  punishing  a man  for  every  fish  taken,  to  parlies  who  fish  without  a 
licence  r — No. 

3474.  Chairman.]  ' You  are  aware  that  the  offence  which  the  Honourable 
Member  has  just  specified  is  an  offence  against  the  revenue  Jaws  ? — Yes. 

3475.  My  question  was  not  meant  to  apply  to  any  offence  but  that  of  fishing 
in  violation  of  the  fishery  laws,  properly  so  called..  By  illegal  fishing  I under- 
stand poaching,  which  is  an  offence  that  is  committed  by  all  persons  who  fish 
illegally,  whether  they  have  a licence  or  not  ? — Yes. 

347(j.  Are  you  then  still  of  opinion,  taking  that  distinction  between  an  offence 
against  the  revenue  laws  simply  and  an  offence  against  the  fishery  laws,  that  the 
Scotch  system  of  penalties  might  with  advantage  be  extended  to  Ireland? — Cer- 
tainly, I think  it  might;  1 should  not  be  disposed  to  recommend  the  application 
of  that  principle  generally  to  offences  against  the  fishery  lavvs  in  open  season; 

I think  there  is  a great  distinction  to  be  made;  the  great  thing  is  to  prevent  the 
capture  of  fish  in  the  close  season  ; there  is  a penalty  on  each  fish  at  present  for 
that.  The  next  offence  against  the.  fishery  laws,  with  respect  to  season,  is  in 
the  weekly  close  time  ; I think,  with  respect  to  the  weekly  close  time,  that  it 
would  not  be  too  stringent  to  impose  a penalty  for  the  capture  of  each  fish  taken 
on  Sunday  illegally. 

3477.  Captain  Archdali]  You  have  stated  that  the  parties  are  obliged  to  open 
their  hatches  on  the  Sunday? — Yes. 

3478.  Does  that  apply  to  every  hatch  in  the  weir  ? — It  does ; every  fishing 
hatch. 

3479.  Do  you  know  any  cases  in  which  they  disobey  that  law,  and  open  certain 
batches  and  leave  others  closed  ? — Certainly  ; it  has  been  disobeyed  very  often. 

3479*.  Do  they  conduct  the  v’ater  in  such  a way  through  the  batch  which  is 
clo.seci  as  that  the  'fish  naturally  go  into  it  and  are  captured  ? — In  a great  many 
cases  the  matter  is  so  far  arranged  that  the  fish  are  captured. 

3480.  Mr.  Grogan^  With  regard  to  those  weirs  which  have  hatches  that  are  not 
opened  in  the  week  lime,  as  vou  have  described,  would  it  be  a more  judicious 
method  to  impose  a special  penalty  on  every  hatch  not  opened  rather  than  on 
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every  fish  taken  ? — Yes,  I think  it  might  be  sufficient ; at  present  there  is  a 
penalty  imposed  on  the  person.  • . • 

3481.  Mine  is  a superadded  penalty  ; there  is  a certain  penalty  for  a violation 
of  the  fishery  laws  ? — Yes  ; I understand  the  question  exactly. 

3482.  I am  speaking  now  of  a superadded  penalty,  either  so  much  per  fish  taken, 
or  so  much  per  hatch  not  opened? — ^Whenever  fish  are  taken  in  a hatch  during 
the  Sunday  time,  I would  impose  a penalty  upon  each  fish  proved  to  be  taken. 

3483.  Judging  from  your  experience,  which  would  be  the  most  advisable 
method,  to  impose  a penalty  on  the  fish  taken,  or  the  hatch  not  opened  r A 
penalty  at  present  exists  upon  the  batch  unopened  under  the  present  law. 

3484.  A special  penalty  ? — A special  penalty. 

3485.  Am  I to  understand  you  that  there  is  a penalty  on  the  owner  of  a weir 
for  a disobedience  to  the  fishery  laws? — There  is. 

3486.  A general  penalty  ? — A general  penalty. 

3487.  Is  there  a special  penalty  for  not  opening  a particular  hatch,  though  be 
may  open  every  other? — Yes;  every  hatch  must  be  opened;  if  a hatch  is  not 
opened,  the  party  is  subject  to  a penalty  of  5Z. 

3488.  In  addition  to  the  general  penalty? — No. 

3489.  There  are  two  means  of  having  a special  penalty,  either  on  the  hatch 
not  opened,  or  on  the  fish  taken  r — The  one  exists  at  present  on  the  hatch  not 
being  opened. 

3490.  I understand  you  that  that  would  come  under  the  head  of  a general 
penalty  ? — No  ; it  is  a special  penalty  for  having  the  hatch  closed  ; and  the 
minimum  of  that  penalty  is  5?. ; therefore  it  is  a special  penalty  for  that  special 
ofience.  There  is  a minimum  penalty  at  this  moment. 


Jovis,  29®  die  Martii,  1849. 


MEMBERS  PRESENT. 
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Mr.  Bourke. 

Mr.  Fagan. 

Mr.  Grogan. 


Captaib  Jones. 

Mr.  Monsell. 
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Mr.  O’Flaherty. 

Mr.  Scully. 

Mr.  Stafford. 


THOMAS  CHISHOLM  ANSTEY,  Esq.,  in  the  Chair. 


William  J.  Ffennell,  Esq.  called  in ; and  further  Examined. 

3491.  Chairman.']  WILL  you  now  have  the  goodness  to  commence  with  the 
three  rivers  that  discharge  themselves  into  the  Waterford  estuary,  and  inform 
the  Committee  in  what  state  the  navigation  and  fisheries  of  those  rivers  and  of 
that  estuary  are  now ; in  what  state  they  were  when  you  first  became  ac- 
quainted with  them,  and  accompanying  the  statement  with  such  remarks  and 
explanations  as  you  may  judge  necessary,  in  order  to  account  for  any  changes 
which  you  may  have  remarked  in  these  respects.  My  question  applies  both  to 
the  fresh  water  and  to  the  tidal  portions  ? — I have  known  one  of  those  rivers, 
namely,  the  Suir,  intimately  since  I was  a boy ; but  I should  suppose  that  the 
information  which  the  Committee  may  require  may  commence  from  the  time 
that  I undertook,  as  secretary  to  the  Preservation  Society,  the  protection  of  it. 

3492.  Will  you  speak  from  any  period  at  which  you  consider  yourself  to 
have  become  acquainted  with  the  rivers ; take  any  period  which  you  think  fit  ? 
—I  was  acquainted  with  the  River  Suir  from  a boy,  having  lived  upon  the  banks 
of  it;  and  about  the  year  1835  or  1836,  a society  was  got  up  upon  the  River 
Suir  for  the  protection  of  the  salmon  in  the  fresh-water  portion  of  it.  The 
operations  of  that  society  extended  from  not  far  from  the  source  of  the  fresh- 
water to  the  commencement  of  the  tideway  at  Carrick-on-Suir. 

3493.  Was 
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3493.  Was  that  a society  got  tip  by  the  gentry,  or  by  the  residents  at  large  ? 
— ^It  was  a society  got  up  by  the  gentry  along  the  banks  ; some  few  humble 
persons  contributed  who  fished  upon  the  river.  There  was,  at  that  time,  I 
suppose,  something  over  200  1.  a year  subscribed  amongst  u.s  aU.  We  ap- 
pointed water  bailife  for  the  protection  of  breeding  fish  in  winter.  In  the  year 
1843  a deputation  came  to  us  from  certain  fishermen  in  the  tidal  portion  of  the 
river,  or  rather  in  the  estuary  of  the  harbour  formed  by  the  three  rivers,  from 
a place  called  Passage,  below  Waterford,  to  state  that  notwithstanding  stake 
weirs  had  in  fonner  years  been  put  down,  and  the  owners  of  them  prosecuted, 
the  stake  weirs  had  all  sprung  up  again  to  a very  great  extent ; that  the  persons 
engaged  there  in  the  fisheries  were  poor,  and  did  not  possess  influence,  and  that 
it  would  be  impossible  for  them  to  seek  and  obtain  redress,  and  praying  of  our 
society  to  take  up  their  cause.  In  consequence  of  this,  I,  as  secretary  to  the 
Suir  Society,  proceeded  to  Waterford  to  see  how  the  case  stood,  and  there  I 
found  that  the  river  was  crowded,  I may  say,  with  stake  weirs.  I communi- 
cated with  the  Board  of  Works,  the  then  Commissioners  of  Fisheries,  and 
at  first  they  seemed  to  think  that  they  shoxfld  not  interfere,  and  that  it  might 
be  done  through  our  Society.  The  first  prosecutions  which  we  instituted  were 
against  owners  of  stake  weirs  for  not  haviug  the  weirs  open  during  the  Sunday 
close  time.  We  got  a great  many  convictions  for  that,  and  many  parties  were 
fined  in  the  minimum  penalty  of  5 1.  However,  we  found,  in  many  cases,  the 
parties  were  quite  willing  to  pay  the  6 1.  sooner  than  desist,  and  we  could  not 
get  the  magistrates  to  fine  more.  The  deputation  which,  as  I stated,  first  came 
to  us,  was  from  the  Passage  fishermen.  They  are  a class  of  persons  who  fish 
with  a description  of  net  called  a drift  net.  It  is  exceedingly  long,  and  it  drifts 
with  the  tide,  and  the  salmon  mesh  in  it.  In  that  village  there  are,  I suppose, 
about  30  boats  and  crews,  four  to  each  crewy  who  fish  in  that  way.  There  is 
also  another  very  large  class  of  fishermen  in  the  tideways  above  that,  who  are 
called  eotmen  ; they  fish  with  what  are  designated  snap-nets  between  two  cots. 
Upon  the  tideway  of  the  River  Suir,  I suppose  there  were,  at  that  time,  fully 
800  persons  engaged  in  that  description  of  fishing,  and  upon  the  other  portion 
of  the  tideway  formed  by  the  Nore  and  BaiTOw,  which  nm  into  the  estuary, 
there  were  about  1,200 ; altogether  there  were  over  2,000  persons. 

3494.  Mr.  Bellew.']  About  what  length  of  river  is  that? — About  six  or  eight 
and  twenty  miles. 

3495.  On  the  Suir? — About  12  miles  on  the  Suir,  and  15  or  16  on  theNore 
and  Barrow.  The  tideways  all  meet  in  the  hai-bour  of  Waterford  and  form  the 
estuary,  where  the  three  rivers  join. 

3490.  Chairman.']  In  what  year  was  it  that  you  got  these  convictions  before 
the  magistrates  ? — In  1843. 

3497.  Since  the  Act  of  the  5 & 6 Victoria  r — Yes. 

3498.  Mr.  Scully.]  Do  you  include  that  distance  which  you  have  stated  in 
the  parts  where  the  eotmen  used  to  fish  ? — No,  the  eotmen  on  the  Suir  fished 
from  Carrick-on-Suir  to  near  Waterford,  then  between  Waterford  and  Passage 
there  ai’e  no  eotmen,  and  then  the  driftmen  come  from  Passage,  down. 

3499.  But  there  were  no  fishermen  between  Waterford  and  Passage? — No 
net-fishing ; it  was  there  that  nearly  all  the  stake  weirs  existed. 

3500.  Between  Waterford  and  Passage  ?— -Between  Waterford  and  Passage. 

3501.  Do  they  go  below  Passage? — Yes  ; there  are  weirs  also  below  Passage. 

3502.  Were  there  at  that  time  ? — There  were. 

35^3'  Chairman.]  Will  you  proceed  with  your  statement  ?— I should  say  that 
the  eotmen  also  of  the  Nore,  the  Barrow,  and  the  Suir,  when  they  discovered 
that  the  Passage  fishermen  had  sought  our  aid,  they  also  sought  it.  Previously 
to  1 842,  and  the  passing  of  the  5th  & 6th  Victoria,  there  had  been  a great  many 
stake  weirs  in  that  river,  and  a great  many  conflicts  had  ensued  with  the  cot- 
men,  who  assembled  in  large  numbers,  came  down,  and  prostrated  them.  Loss 
of  life  occui-red  once  or  twice ; the  military  were  brought  out,  and  the  navy 
were  employed,  and  very  great  conflicts  ensued,  and  the  Government  then,  over 
25  years  ago,  thought  it  their  duty  to  indict  all  those  weirs,  and  that  it  was 
very  objectionable  to  allow  the  eotmen  to  take  the  law  into  their  own  hands. 
They  thought  it  expedient  to  remove  the  cause,  and  those  weirs  were  indicted, 
and  they  were  prostrated  under  those:  indictments  ; they  were  put  up  again, 
and  were  frequently  prostrated.  For  nine  years  previously  to  the  passing  of 
the  Act  of  1842  very  few  remained  in  the  river,  the  Government  having  taken 
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IV.  J.  Ffennell,  the  matter  up.  However,  on  the  passing  of  the  Act  of  1842,  which  purports 
iQ  legalize  stake  weirs  under  certain  conditions,  all  the  weirs  sprang  up  again. 

March  i8  passed  in  July  1842,  and  in  the  following  spring  of  1843  the  weirs 

-9  i arc  1 49.  gpj.j^Yjg  an  immense  number  again,  and  it  was  upon  that  occasion  that 

the  fishermen  sought  the  aid  of  our  society.  It  so  happened,  when  I was 
about  to  proceed  to  Waterford  a second  time,  that  one  of  the  Commissioners  of 
Fisheries,  Mr.  Mulvany,  came  to  the  neighbourhood,  and  I accompanied  him 
to  Waterford.  When  we  got  to  Waterford  we  found  the  bridge  lined  with 
police,  the  military  and  the  magistrates  all  out,  a descent  of  the  cotmen  having 
been  threatened,  and  they  were  dissuaded  from  going  to  prostrate  the  weirs. 
Mr.  Mulvany  having  witnessed  that,  represented  to  the  Commissioners  of 
Fisheries  that  under  the  circumstances  he  thought  it  would  be  advisable  for 
the  Board  to  take  the  matter  up,  to  a certain  extent,  in  conjunction  with  our 
society ; in  consequence  of  which  the  local  Crown  solicitors  were  directed  to 
assist  the  Commissioners  of  Fisheries,  and  I attended  also  on  behalf  of 
the  Suir  Society  to  co-operate  with  them  in  the  prosecutions.  We  com- 
menced by  summoning  the  owners  of  the  weirs,  some  to  the  county  of 
Wexford,  the  county  of  Wexford  being  on  one  side  of  the  river,  and  others 
we  summoned  in  the  county  of-Waterford,  to  the  petty  sessions,  under  the 
provisions  of  the  5th  & 6th  Victoria.  We  got  convictions  in  all  cases 
at  one  side  of  the  river,  in  the  county  of  Wexford,  and  in  the  county  of  Water- 
ford our  cases  were  nearly  all  dismissed  by  the  magistrates.  We  appealed  to 
the  quarter  sessions,  and  upon  the  appeal  at  the  quarter  sessions,  the  magis- 
trates affirmed  the  decisions  of  those  at  petty  sessions,  notwithstanding  that 
their  legal  adviser  and  chairman,  Mr.  Berwick,  an  eminent  lawyer,  explained 
the  law,  and  said,  that  they  should  have  convicted  the  owners  of  the  weirs. 
However,  the  magistrates  took  another  view  of  the  case,  and  they  would  not 
convict  them.  This  of  course  exasperated  the  cotmen  to  a very  great  degree, 
and  a feeling  prevailed  in  the  country  that  justice  was  to  be  had  at  only  one 
side  of  the  river.  We  were  determined  not  to  give  the  matter  up  if  we  could, 
and  to  prevent  breaches  of  the  peace,  and  pending  any  further  proceedings, 
I went  down  upon  more  occasions  than  one  to  remonstrate  with  the  cotmen 
and  to  beg  of  them  not  to  take  the  law  into  their  own  hands,  and  not  to  pi'os- 
trate  the  weirs,  and  assuring  them  that  means  would  be  t^en  to  have  their 
rights  protected.  There  was  exceedingly  great  excitement  at  the  time,  and  I 
called  upon  a Roman-catholic  clergyman  upon  one  occasion,  and  through  his 
assistance  1 was  able  to  dissuade  them  from  going  down.  He  assembled  them, 
for  me  and  addressed  them  himself.  The  Commissioners  of  Fisheries  under 
those  circumstances  finding  that  the  magistrates  would  not  convict  where  their 
legal  adviser  thought  they  should  have  done  so,  and  that  the  peace  of  the 
whole  country  was  at  stake,  there  being  such  a body  of  men,  over  2,000, 
and  who  were,  as  they  considered,  deprived  of  their  rights  and  thrown  into 
destitution  by  it,  the  case  appeared  so  strong  to  the  Government,  that  they 
sent  down  counsel  to  assist  at  those  appeals  at  the  quarter  sessions ; and 
finally,  when  they  found  that  the  magistrates  would  not  convict,  the  Crown 
indicted  many  persons  criminally  who  were  tried  by  juries  at  the  assizes. 

3504.  Where  were  those  quarter  sessions  held,  over  which  Mr.  Berwick 
presided  ? — At  Waterford. 

3505.  Mr.  Bellew.']  Whom  did  the  Crown  indict  r— The  owners  of  the  weirs. 

3506.  Mr.  Grogan^  Were  any  reasons  alleged  by  the  magistrates,  such  as 
want  of  clearness  in  the  law,  or  any  other  point  of  that  kind,  for  not  convicting 
the  parties  ? — 'i'here  was  a great  deal  of  that  kind,  and  the  case  was  tliis  : that 
a section  of  the  Act  had  saved  the  right  of  weirs  established  for  20  years ; then 
came  the  question  what  “establishment”  was.  Mr.  Hatehell,  our  present 
Solicitor-general,  was  brought  down  specially  by  a tenant  of  Lord  Waterford 
to  the  Petty  Sessions  Court,  upon  one  occasion,  and  to  the  quarter  sessions 
afterwards ; and  the  view  which  the  magistrates  took  of  it  was,  that  though 
some  of  those  weirs  had  been  down  altogether  and  not  fished  for  nine  years 
previously  to  the  passing  of  the  Act,  still  as  they  had  existed  some  time  they 
had  been  established. 

3507.  Upon  that  part  of  the  question  a doubt  pei-vaded  the  minds  of  the 
magistrates  as  to  the  legal  construction  of  the  word  used  in  the  Act  of  Parlia- 
ment ? — the  word  “established;”  what  constituted  a weir  being  established 
for  20  years  before  the  passing  of  the  Act. 

3508.  Was 
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350S.  Was  there  any  other  doubt  which  they  expressed  upon  the  subject? — W.  J.  Ffenneli, 
No ; it  all  hung  upon  that ; it  was  admitted  by  the  counsel  brought  down  by  ^*1- 

Lord  Waterford,  to  whose  tenant  one  of  the  principal  weirs  belonged,  that  he  T 

had  no  several  fishery  in  it ; and  the  whole  point  in  many  of  those  cases  hung  March  1849. 
upon  what  constituted  the  establishment  of  a weir. 

3509.  Chairman.']  Mr.  Berwick’s  opinion  was  clearly  that  it  was  not  a com- 
pliance with  the  Act  ? — Clearly ; the  view  that  he  took  of  it  was  that  the  weirs, 
under  the  meaning  of  the  Act,  should  have  been  established  for  20  years  next 
before  its  passing,  and  continuously. 

3510.  Captain  JonesT]  I understood  you  to  say  that  some  of  those  weirs  had 
not  been  up  for  nine  years  ? — Yes. 

351 1.  Was  it  given  in  evidence  before  those  parties,  or  upon  that  occasion, 
that  those  weirs  had  been  destroyed  by  the  cotmen  ? — Certainly ; that  was 
• always  proved. 

3512.  And  that  was  the  reason  why  they  had  not  been  fished  for  the  last 
nine  years? — They  were  not  only  prostrated  by  the  cotmen,  but  many  and 
most  of  them  were  also  prostrated  under  decisions  of  the  court;  they  were 
indicted  originally  long  before  the  nine  years. 

3513.  Mr.  Grogan.]  This  case  of  an  adverse  decision  by  the  court,  and  the 
prostration  of  the  weirs  in  consequence,  was  clearly  brought  before  the  magis- 
trates ? — Clearly ; every  one  was  cognizant  of  it ; I should  say,  arising  out  of 
the  question  which  an  Honourable  Member  has  asked,  that  the  prostration  by 
the  cotmen  was  proved,  and  the  magistrates  said  that  they  would  not  acknow- 
edge  the  prostration  by  a lawless  mob,  as  they  designated  the  cotmen,  to  have 
baiTed  the  right ; that  was  another  view  which  they  took  of  it. 

3514.  Mr.  Bellew.]  All  the  magistrates  took  one  view,  and  the  assistant 
barrister  another? — Yes. 

3515.  None  of  the  magistrates  agreed  with  the  assistant  banister? — None. 

3516.  Did  the  stipendiary  magistrate  take  any  part  at  the  sessions? — 

He  did. 

3517.  What  view  did  he  take? — He  took  the  same  view  as  the  other  magis- 
trates, and  expressed  his  opinion  pretty  strongly  with  respect  to  the  acts  of  a 
lawless  mob. 

3518.  Mr.  Grogan^  You  stated  something  of  the  legal  advisers  of  the 
Crown,  or  of  the  Commissioners  having  been  sent  down  to  prosecute  these 
parties  criminally  ? — Originally  at  petty  sessions  and  quarter  sessions  the 
Government  gave  the  aid  of  the  sessional  Crown  solicitors,  and  they  found 
that  that  failed.  On  the  county  Wexford  side  of  the  river,  where  the  magis- 
trates convicted,  the  other  party  appealed,  but  at  the  quarter  sessions  of 
Wexford  the  decisions  of  the  magistrates  were  affirmed,  and  we  took  down 
some  of  the  weirs  under  their  warrant. 

3519.  Who  was  the  assistant  barrister  in  Wexford  on  that  occasion? — I forget 
his  name  at  this  moment;  Wills,  I think,  was  the  name. 

3520.  Was  there  any  opinion  taken  of  the  law  advisers  of  the  Crown  in 
Ireland  on  the  subject  of  the  legality  of  those  weirs,  or  the  conduct  of  the 
magistrates  on  the  subject  ? — ^Yes,  it  was  all  submitted  to  them. 

3521.  Have  you  their  opinion  upon  that  subject,  or  do  you  know  the  purport 
of  it?— I have  not  got  their  opinion,  the  purpoi’t  of  it  was  that  the  magis- 
trates in  Waterford  took  a very  wrong  view  of  the  case. 

3522.  Clearly  so  ?— Clearly  so  ; the  weirs  were  erected,  and  the  Executive 
Government  then  indicted  then  at  common  law,  in  consequence  of  the  magis- 
trates refusing  to  convict  in  conformity  with  the  opinion  of  the  law  advisers  of 
the  day. 

3523.  What  was  the  result  of  that  indictment? — Several  convictions ; and 
notwithstanding  repeated  convictions  by  the  Crown,  the  same  state  of  things 
exists  still;  the  weirs  are  up,  they  have  been  put  up  this  year  again. 

3524.  Chairman.]  Speaking  of  the  Waterford  ease,  in  answer  to  a question 
from  an  Honourable  Member,  did  you  say  that  the  magistrates  in  the  county  of 
Waterford  took  a distinction  between  weirs  that  had  been  down  for  a certain 
number  of  years  in  consequence  of  an  act  of  a lawless  mob,  and  weirs  which 
had  been  down  for  a certain  number  of  years  in  consequence  of  alegal  decision 
and  measures  taken  under  it,  or  did  you  say  tbat  both  classes  of  weirs  were 
included  in  tbe  decission? — No,  they  refused  to  convict  in  any  case. 
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3525.  Mr.  Grogan.']  WEeii  I put  the  question  to  you  whether  the  magistrates 
had  assigned  any  reasons  for  differing  from  the  barrister,  Mr.  Berwick,  I under- 
stood you  to  say  that  the  reasons  were  the  question  of  the  legal  force  of  the 
word  " establishment,”  and  that  you  then  subdivided  their  reasons  into  two, 
one  where  the  noh-user  for  nine  years  had  arisen  owing  to  a legal  conviction 
and  prostration  of  the  weir,  of  which  the  magistrates,  if  I understood  3’-ou 
correctly,  were  clear  that  there  had  been  no  establishment,  and  the  other  the 
non-user,^  arising  from  the  act  of  a lawless  mob  prostrating  the  weir ; am 
I correct  ? — No,  not  exactly  correct,  because  in  the  first  case,  and  the  principal 
case,  it  was  proved  and  admitted  that  the  weir  had  not  been  in  existence  for 
nine  years,  and  even  then  the  magistrates  said  that  a weir  had  been  there  20 
years  before  the  Act,  at  some  time  or  other,  and  upon  that  ground  they  would 
not  convict. 

3526.  Mr.  Bellew^  Who  was  the  stipendiary  magistrate  in  Waterford? — 
Dr.  Fitzgerald. 

3527.  Mr.  ScuUg.]  At  that  time?— At  that  time. 

3528.  Mr.  Bourke.]  You  said  that  in  every  case,  I think,  wluch  you  pro- 
secuted before  the  magistrates  at  petty  sessions,  on  the  Wexford  side,  you 
were  successful  in  obtaining  a conviction  ? — Yes,  I think  in  every  case ; I do 
not  recollect  at  this  moment  that  we  failed  in  any  one. 

3529.  Was  there  defence  taken  in  those  cases  ? — Certainly;  and  Mr.  Hatchell, 
the  present  Solicitor-general,  was  brought  there  by  Lord  Templemore  too. 

3530.  What  bench  of  magistrates  was  that  ? — It  was  the  petty  sessions  called 
Baiiiestown,  in  the  county  of  Wexfox’d. 

3531.  Was  the  same  line  of  defence  taken  by  Mr.  Hatchell  on  those  occa- 
sions, as  was  taken  by  him  on  the  other  side  of  the  river  ? — Precisely ; the 
cases  were  identically  parallel. 

3532.  There  the  Wexford  magistrates  held  that  the  establishment  of  weirs, 
meant  that  the  weirs  were  in  use  at  the  time  at  which  the  proceedings  were 
commenced  ? — ^Yes  ; that  they  had  been  in  use  for  20  years  before  the  passing 
of  the  Act. 

3533-  Captain  Twenty  uninterrupted  years? — No;  the  Act  says 

nothing  about  uninterrupted ; the  Act  merely  says,  “which  shall  have  been 
established.” 

3534-  Chairman.]  The  Honourable  Member  asks  you  if  the  magistrates  did 
not  decide  that  to  be  the  meaning  ? — Yes ; it  was  their  view  that  it  should  be 
20  uninterrupted  years.  I recollect  even  at  Wexford,  on  appeals  at  the 
quarter  sessions,  where  Mr.  Hatchell  was  too,  that  Johnson’s  Dictionary,  and 
two  or  three  other  dictionaries,  were  brought  into  court,  and  an  argument 
arose  as  to  what  exactly  the  definition  of  the  word  “ established ; ” there 
was  a good  deal  of  merriment  about  it  at  the  time  ; and  actually  dictionaries 
were  produced,  the  counsel  arguing  about  the  definition  of  the  word 
“ established.” 

3535*  You  have  brought  your  statement  down  to  the  period  when  the 
Crown  prosecuted  at  assizes,  and  obtained  verdicts ; will  you  continue  your 
statement  fi’om  that  point? — Since  1844  there  has  been  scarcely  an  assizes  at 
which  the  Crown  has  not  had  prosecutions  at  either  Waterford,  Kilkenny,  or 
Wexford,  and  there  is  one  case  still  lying  over.  I attended  at  the  last  Waterford 
assizes,  and  it  was  adjourned  in  consequence  of  the  time  not  being  sufficient 
which  was  allowed  for  the  assizes.  The  weirs  are  all  up  again. 

3536.  Were  there  any  appeals  from  the  judgments  so  obtained  to  the  Court 
of  Queen’s  Bench,  in  Dublin?— Yes,  in  the  case  of  a tenant  of  Lord  Temple- 
more,  who  persevered  in  maintaining  his  weir  after  conviction  at  petty  sessions  ; 
he  was  indicted  by  the  Crown,  and  a special  verdict  was  directed'  by  Bai-on 
Richards,  the  judge  presiding,  for  the  purpose  of  having  the  case  brought  fully 
before  the  Queen’s  Bench.  That  case  was  argued  before  the  Queen’s  Bench, 
and  the  unanimous  judgment  of  the  Court  caused  the  prostration  of  the  weir. 

3537.  Mr.  Bonrhe?[  Then  they  confirmed  the  judgment? — They  did. 

3538.  Chairman.]  What  was  the  name  of  that  case  ?— The  name  of  that 
case  was  The  Queen  v-  Ryan. 

35c-9-  You  say  that  notwithstanding  these  decisions  the  weirs  are  all  up 
again  ?— Notwithstanding  those  decisions  the  weirs  are  up  again. 

.3,5  To  what  do  you  attribute  that  ?— When  attending  the  last  assizes  of 
Waterford,  I was  informed,  upon  my  arrival,  of  the  fact,  and  that  weirs  were 

again 
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again  erected  upon  the  exact  places  where  persons  had  a year  before  been 
convicted,  and  persons  in  a high  station.  I could  scarcely  credit  it.  I went 
down  the  river  myself  to  see,  and  I found  it  to  be  the  fact. 

3541.  Mr.  Bellew.']  Who  were  the  persons? — There  is  one  weir  in  par- 
ticular, at  the  foot  of  the  lawn  of  Mr.  Power,  of  Belle  Vue ; his  brother  was 
convicted  at  Kilkenny  assizes,  a year  or  two  before,  the  weir  was  pronounced 
by  the  jury  to  be  a nuisance  to  the  fishery;  and  he  was  indicted  also  for  its 
being  a nuisance  to  the  navigation  ; he  pleaded  guilty  to  that ; he  is  not  the 
present  proprietor ; he  then  lived  in  the  place,  and  was  the  person  who  had 
erected  this  weir ; his  brother  was  then  on  the  Continent ; his  brother  now  is 
there,  and  the  weir  is  up  in  the  identical  place.  I spoke  to  Mr.  Power  about 
it,  and  expressed  my  astonishment,  and  he  said  that  he  did  not  approve  of  it, 
but  that  he  was  satisfied  that  it  was  the  steward  or  tenant  of  his  brother  that 
had  put  it  up,  and  he  would  remonstrate  with  him. 

3, '542.  Mr.  Bourke.']  Are  there  any  other  cases  of  the  same  kind  r — Several. 

3543.  Captain  Jones.~\  Was  it  abated  subsequently  ? — No,  it  is  up  now ; it 
was  abated  on  conviction. 

3544.  Subsequently  to  your  communication  with  Mr.  Power,  was  it  abated? 
— No,  not  at  all. 

3545.  It  is  still  in  existence  ? — It  is  still  in  existence,  I have  no  doubt. 

3546.  Mr.  Bourhe.']  Are  there  any  other  cases  ? — ^Yes. 

3547.  Chainnati.']  Will  you  name  them  ? — could  not  name  the  whole ; 
there  are  six  or  eight  cases  of  that  description.  There  are  two  weirs  at  Faith- 
legg,  on  the  property  of  Mr.  Power,  the  Member  for  Waterford;  convictions 
were  had  before  against  a man  of  the  name  of  Tracy.  There  is,  at  the  county 
of  Wexford  side,  a weir  upon  the  site,  where  a man  of  Mr.  Houghton’s  was 
convicted ; and  upon  another  occasion  Mr.  Houghton  had  it  taken  down  him- 
self, when  our  Commissioners  remonstrated  with,  him  : that  is  up  again.  There 
is  a weir  belonging  to  Mr.  Dobbyn  up  again. 

3548.  Mr.  Bellew-']  Were  the  two  weirs  of  Mr.  Power  at  Faithlegg  levelled? 
— They  were. 

3549.  And  have  since  been  put  up  again? — Yes. 

3550.  Captain  Jonesi]  You  mentioned  a weir  of  Mr.  Dobbyn  ; was  Mr. 
Dobbyn  proprietor  of  the  soil  ? — I think  he  is  proprietor  of  the  soil. 

3551.  Ckairman.]  Will  you  proceed  with  the  fist  of  those  parties  who  have 
these  weirs,  as  far  as  you  can  remember  ? — I do  not  think  I could  give  an 
accurate  list  from  memory  now. 

3552.  Mr.  Scully.]  How  many  would  you  say  in  number  ? — ^There  are  seven 
or  eight  at  least  where  there  were  formal  convictions,  and  there  are  some  new 
ones  put  up ; other  people  put  up  weirs  where  there  have  never  been  weirs 
before.  I think  you  will  find  by  returns  from  our  Board  that  there  is  a report 
of  the  whole  thing,  and  I think  a list  of  the  weirs. 

3553.  Chairman.]  But  does  that  list  distinguish  those  which  have  been  put 
up  again  ? — It  does. 

3554.  Captain  Jones.]  Does  it  also  distinguish  whether  the  nominal  owners 
were  the  renters,  or  whether  they  owned  the  property  on  which  the  weirs 
were  established  ? — No  ; it  is  impossible  to  know  who  the  present  erectors  of 
the  weirs  ai*e. 

3555'  Chairman.]  Can  you  undertake  to  prepare  such  a table,  showing  the 
particulars  which  tiie  Honourable  Member  has  just  asked? — It  would  be  im- 
possible to  know  who  the  erectors  of  the  present  weirs  are,  because  we  have 
found  upon  different  occasions  a great  difficulty  in  coming  at  them.  In  the 
case  of  Mr.  Power  himself,  upon  one  occasion  when  I found  that  there  were 
weirs  which  had  been  convicted  before  at  the  bottom  of  his  lawn,  he  said  that  he 
did  not  know  who  had  put  them  up  ; he  said  that  he  neither  gave  leave  nor 
would  he  prevent ; and  he  would  give  us  no  information ; we  had  to  get  men 
placed  for  weeks  there  to  watch,  and  there  was  great  difficulty  in  ascertaining 
the  fact ; they  had  to  watch  till  they  saw  men  coming  to  fish  the  weir,  so  that 
it  would  be  impossible  to  know  ; but  if  you  will  allow  me  to  state,  I think  all 
the  information  is  contained  in  the  returns  that  have  been  made  from  our 
Board  and  from  the  Castle. 

3556*  On  these  points  ? — I think  so. 

3.557*  With  reference  to  these  prosecutions,  you  remember  that  on  the  last 
occasion  an  Honourable  Baronet,  who  is  not  now  in  bis  place,  put  to  you  some 
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questions  about  tbe  prosecutions  of  a man  of  the  name  of  ONeil?  I re- 
collect it.  . „ 

q<c58.  Can  you  give  any  account  of  that  matter  to  the  Committee  r Yes ; 
the  person  alluded  to  bv  the  Member  for  Waterford,  of  the  name  of  O Neil, 
was  one  of  those  that  the  Suir  Society,  in  connexion  with  the  Commissioners 
of  Fisheries,  originally  prosecuted,  and  against  whom  convictions  could  not  be 
had  ; informations  were  taken  against  him  by  order  of  the  Executive  Govern- 
ment, and  he  was  not  amenable  at  the  first  assizes ; he  went  away,  and  j 
not  be  arrested,  and  it  brought  him  within  2 1 days  of  the  assizes,  which  enabled 
him  to  traverse  in  prox,  as  I believe  it  is  termed.  Bills,  however,  were  found 
against  him,  and  at  a subsequent  assizes  a certificate  was  produced  from  his 
medical  attendant  that  he  was  ill,  and  not  able  to  appear  ; his  trial  was  post 
poned  in  consequence  of  that;  and  at  the  last  assizes  it  was  postpmed  a|ain, 
in  consequence  of  the  judge  not  having  time  to  get  through  the  whole  oi  the 

business.  that  still  pending  (— It  is  still  pending.  I should  also  state  with 
respect  to  O’Neil,  that  he  was  at  one  time  brought  to  trial,  since  1843,  and  tlie 
finding  was  framed  so  as  to  give  him  an  opportunity  of  appealing  to  the 
superior  court ; he  failed  in  doing  that,  and  having  failed,  he  was  called  up  for 
judgment  at  the  next  assizes  after  it  occurred,  and  judgment  was  passed  upon 
him  hy  Baron  Pennefather,  which  judgment  he  then  appealed  against.  A vrat 
of  error  was  moved  and  came  before  the  Gueen  s Bench,  and  it  was  pleaded 
that  the  form  of  the  judgment  of  the  judge  was  wrong,  and  so  the  aiieen  s 
Bench  decreed  it  to  be,  that  Baron  Pennefather  connected  the  penalty  with  the 
imprisonment,  and  he  escaped  upon  some  technicality  of  that  kind. 

3560.  Mr.  Bourke.]  What  was  the  particular  offence  against  the  law  with 
which  he  was  charged  r— For  erecting  stake  weirs  in  the  navigable  river ; he 
was  indicted  for  doing  so  at  common  law,  both  as  against  the  rights  of  fishings 
and  as  against  the  rights  of  navigation. 

3561.  Is  this  Mr.  O’Neil  a proprietor  ?— I believe  he  is  either  the  proprietor 
in  fee,  or  under  farm  grant ; he  has  a long  tenure,  I know ; I am  not  quite 
certain  what  his  title  is,  but  I rather  think  he  is  proprietor. 

3562.  Chairman.']  Who  are  the  principal  weir-owners  in  that  part  of  the 
river  besides  those  whom  you  have  mentioned  ?— There  is  Lord  Carew,  Lord 
Templemore,  Lord  Waterford,  Mr.  Power  of  Faithlegg,  Mr.  Power  of  Bellevue, 

. Mr.  Dobbyn,  and  Mr.  Houghton;  so  far  as  that  I can  recollect;  there  may  be 
some  more ; I should  say  they  are  the  proprietors  of  the  lands. 

3563.  I ask  you  about  those  who  have  put  up  weirs,  or  claim  the  tight  to  do 
so  ? — ITiose  are  the  proprietors  of  lands  where  the  weirs  have  been  put  up. 

3564.  Who  are  the  chief  persons  who  have  set  up  or  maintained  weirs  in 
those  parts  of  the  river  ? — ^Tenants  to  those  persons  that  I have  mentioned. 
It  was  proved  upon  some  of  the  trials  the  rents  they  paid,  and  to  whom  they 

paid  them.  •, . v i 

3565.  Are  there  anv  besides  those  whom  you  have  named  ? — Y es  ; there  is  a 
man  of  the  name  of  Robinson  Thomas,  that,  I think,  claims  to  erect  in  his  own 
tight ; and  I think  there  is  a Mr.  Kent ; there  is  a Mr.  Kent,  but  whether  he 
erects  as  the  proprietor  of  the  land,  or  owner  in  fee,  I do  not  know,  or  whether 
as  occupier ; that  I cannot  be  clear  about. 

3566.  Mr.  ScuUi/.']  In  which  county  is  his  land;  on  which  side  of  the  river? 
— Robinson  Thomas’s  is  on  the  Waterford  side. 

3567.  Mr.  Kent’s  ? — Mr-  Kent’s  I think  is  on  the  Wexford  side. 

3568.  With  respect  to  the  abatement  of  those  weirs  which  you  mentioned 

a little  while  ago  as  having  been  abated;  were  they  all  abated  under  the 
decisions  of  the  judge  at  assize  ?— -Not  all  of  them ; several  were  ; some  parties, 
upon  informations  being  sworn,  took  them  down  voluntarily ; some  were  given 
a certain  time  to  take  them  down,  and  did  so ; others  persevered  in  keeping 
them  up.  . c 

3569.  Then  the  judgments  of  the  judges  of  assize  in  the  two  counties  ot 
Kilkenny  and  Waterford  were  universally  similar  ?— Q,uite  similar. 

3570.  You  know  of  no  case  where  there  has  been  any  difference  between  the 
judges  in  their  judgments  as  to  those  stake  weirs  ? — No  ; there  has  been  some 
difference  of  opinion  in  the  judges  with  respect  to  certain  points  of  the  law ; 
for  instance,  whether  they  were  indictable  under  tbe  statute,  or  at  common 

. law; 
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law ; there  were  some  things  of  that  kind  which  I cannot  exactly  recollect  not 
being  a lawyer  myself.  ’ 

357’ • Chairman.^  I asked  you  some  time  ago  to  what  cause  you  attribute 
the  disregard  which  the  weir  owners  pay  to  the  law  in  setting  up  weirs  the 
prostration  of  which  has  been  directed  by  courts  of  competent  jurisdiction?— 
The  cause  to  which  I should  attribute  it  is  the  value  of  the  weirs,  and  their 
persevering  to  try  and  reap  the  advantages  of  them  if  they  can. 

3572.  With  reference  to  that,  let  me  ask  you,  is  it  not  the  fact  that  these 

weirs  have  been  set  up  again  at  the  commencement  of  the  open  season  ? Yes 

they  have.  ' ’ 

3573-  Supposing  proceedings  were  taken  in  the  present  state  of  the  law  to 
procure  their  abatement  by  prosecution  at  assizes,  how  soon  could  such  a case 
be  brought  to  trial  ? — It  could  not  be  brought  to  trial  before  July. 

3574.  The  whole  of  that  time  these  weirs  would  be  in  full  operation? Yes. 

357 Do  you  think  that  it  is  worth  their  while  to  run  the  risk,  of  proceedings 
and  the  fienalty,  the  weirs  being  so  profitable  ? — I am  satisfied  of  that,  and 
that  that  has  been  a great  encouragement,  if  I may  use  the  word,  to  them  to 
persevere,  because  there  never  was  a penalty  of  any  amount  inflicted ; some  of  the 
penalties  imposed  by  the  judges  were  very  heavy;  for  instance,  Mr.  Powers, 
of  Kilkenny,  was  fined  500  1.,  as  well  as  I recollect,  but  it  was  conditional,  not 
to  be  levied  if  the  weir  was  taken  down  within  a certain  time;  then  it  was 
taken  down  within  a certain  time,  and  somebody  else  put  it  up  again. 

3576.  Mr.  Bourke.]  Then  you  think  that  in  general  the  convictions  on  the 
estuary  of  Waterford  have  been  inefficient  for  the  abatement  of  the  nuisances  t 
— Quite  so ; the  fact  proves  it,  that  the  weirs  are  all  up  again. 

3577-  Chairman.']  The  opportunity  which  you  have  had  of  becoming 
acquainted  with  the  state  of  these  rivers  at  different  periods,  would  enable  you 
to  form  some  judgment  upon  the  effect  which  these  stake  weirs  have  on  the 
supply  of  fish.  Have  you  remarked  whether  the  supply  of  fish  is  the  same, 
and  has  been  the  same,  during  the  periods  of  which  you  speak,  or  has  there 
been  any  and  what  variance  ? — I know  that  it  affects  it  very  much.  Com- 
mencing before  1842,  and  about  nine  years  before  that,  when  the  stake  weirs 
were  for  a considerable  time  up  to  a certain  extent,  I resided  then  upon  the 
upper  parts  of  the  Suir,  and  seasons  passed  when  we  scarcely  got  one  salmon. 

3578.  Mr.  Scully.]  In  what  year  was  that  ? — Nine  or  ten  years  before  the 
passing  of  the  Act  of  1842  ; the  weirs  were  up  to  their  full  extent  then;  when 
they  were  put  down  we  had  a fair  supply  of  salmon. 

3579.  Captain  Jones.]  In  the  upper  part  of  the  river? — In  the  upper  part  of 
the  river,  immediately  they  have  got  up  again  ; there  are  very  few  salmon. 

3580.  I suppose  you  are  referring  to  the  estuary  of  Waterford  ? — ^Yes. 

3581.  Are  you  enabled  to  say,  during  the  time  when  these  stake  weirs  were 
established,  whether  more  or  less  fish  were  taken  in  the  entire  estuary  ?— 
I think  the  way  in  which  it  stands  is  this,  that  for  a year  or  two  after  the  weirs 
have  been  erected,  there  has  been  a greater  capture  of  fish,  but  I think  upon 
several  occasions  the  weirs  fished  the  river  out  to  a great  extent,  if  I may 
use  the  phrase,  and  the  capture  then,  even  on  the  weirs,  inevitably  became 
small. 

3582.  You  mean  in  subsequent  years? — Yes. 

3583.  I understand  you,  that  for  two  years  after  the  establishment  of  the 
weirs  the  take  of  fish  w^  very  large? — Yes,  and  has  been  on  several  occasions. 

35^4-  Then  I understand  you,  that  you  think  the  river  has  been  so  com- 
pletely fished  out  by  the  weirs  in  those  two  years,  that  the  take  of  salmon  in 
subsequent  years  has  become  small? — Yes,  many  of  the  weirs,  particularly 
those  higher  up,  before  steps  were  taken  to  put  them  down,  became  almost 
valueless. 

3585.  Is  there  any  document  in  your  office  which  shows  the  actual  take  of 
fish  in  the  estuary  of  Waterford? — None  whatever. 

3586.  Mr.  Scully.]  Between  the  years  1835  and  1842,  previously  to  the 
Aet,  did  those  stake  weirs  continue  in  the  estuar}”-  of  Waterford  ? — No,  very 
few. 

3587.  They  were  abatedin  1835  ?— Somewhere  about  that.  They  were  kept 
very  much  down  for  eight  or  nine  years  before  the  passing  of  the  Act  in  1842. 
There  were  a few  got  up  occasionally  in  sorts  of  coves  and  places  of  that  kind 
clandestinely,  to  a certain  extent,  but  not  many. 

0.40.  1 1 35S8.  I think 
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/T. F/eiwcll,  I think  yon  stated  that  you  commenced  your  society  on  the  river  Suir 

Esq-  in  1835  ? — Somewhere  about  that  period. 

"TJ — T — 35^9-  Did  you  find  an  increase  in  salmon  from  the  commencement  of  that 

29  March  1 849.  society,  and  that  the  placing  of  water-bailiflfe  on  the  river  incretised  tlie  number 
of  fish  ? — Yes,  we  found  a very  great  increase. 

3590.  Captain  Jones.']  Can  you  state  to  the  Committee  what  year  it  was  in 
which  the  take  of  fish  fell  off,  even  subsequently  to  the  establishment  of  those 
stake  weirs? — No,  I cannot. 

3591.  Chairman.]  Is  it  a fact  that  in  this  present  year  the  fisliery  in  the 
estuary  is  not  so  profitable  ? — Up  to  this  time  it  has  been  very  bad  tliis  year ; 
up  to  the  time  that  I was  in  Waterford. 

3592.  Will  you  pursue  your  reply  to  my  question,  which  was  as  to  the  effect 
which  stake  weirs  had  upon  the  supply  of  fish ; you  stated  that  it  had  declined 
in  consequence  of  them  ; will  you  state  what  effect  the  existence  of  stake  weirs 
has  upon  the  spawning  beds  in  the  fresh  water  portions  of  the  rivers  r — The 
stake  weirs  have  nothing  to  say  to  the  spawning  beds,  being  all  in  the  tideway  ; 
but  my  opinion  with  respect  to  the  effect  of  stake  weirs  upon  the  river  is  this, 
that  where  they  are  allowed  to  be  put  up  to  any  considerable  extent  in  the 
narrow  portions  of  rivers,  they  ai-e  decidedly  injurious  to  the  fisheries  gene- 
rally ; and  perhaps  I may  be  allowed  to  explain  why  I think  so,  and  upon  what 
1 found  the  opinion.  Those  weirs  take,  both  upon  the  flow  of  the  tide  and  the 
ebb,  many  of  them.  Where  the  river  is  winding,  as  most  of  our  rivers  are,  in 
fact  the  salmon  have  to  run  the  gauntlet  for  eight  or  ten  miles,  meeting  weirs 
at  every  turn.  Of  what  fish  escape  on  the  flood,  a gi’eat  portion  may  be  taken 
on  the  ebb ; because  in  summer,  in  dry  weather,  particularly  the  latter  part  of 
the  summer  if  the  weather  is  dry,  the  salmon  do  not  seek  to  ascend  into  the 
fi'esh  water;  they  hang  and  dwell  in  the  tideways;  and  I think  that  where 
Scotch  weirs  are  allowed  to  be  crowded  in  the  narrow  pai*t  of  the  river, 
approaching  the  fresh  water,  thei’e  cannot  be  a sufficient  quantity  left,  in  the  river 
to  stock  it. 

3593-  That  is  precisely  the  meaning  of  my  question ; I want  to  ask  you 
whether  the  presence  of  the  stake  weirs  and  Scotch  weirs,  and  other  obstruc- 
tions of  that  kind  in  the  tideways,  does  not  prevent  the  fish  from  passing  up  to 
the  fresh  water  portions  of  the  rivers,  and  particularly  to  the  spawning  beds, 
for  the  purpose  of  spawning?— Unquestionably ; they  take  them;  but  the 
stake  weir  is  not  allowed  to  fish  after  the  close  season  has  set  in. 

3594.  They  pass  up  the  river,  do  they  not,  in  the  open  season  ? — Yes. 

3595-  Then  they  remain  in  the  fresh  water  during  the  beginning  of  the  close 
season  to  spawn  ? — Yes. 

3596.  Then  they  descend  the  river  during  the  remainder  of  the  close  season 
'bo. the  sear— They, do. 

3597*  And  then  at  the  next  open  season  they  come  up  again  ? — Yes. 

3598.  Therefore  obstructions  of  the  nature  which  you  describe  have  a direct 
^ect  upon  the  spawning  beds  ? — Yes ; they  capture  the  salmon,  and  of  course 
the  salmon  cannot  be  there  to  go  to  the  spawning  beds. 

3599*  Moreover,  is  it  the  habit  of  the  fish,  when  it  finds  itself  obstructed  in 
its  passage  up,  to  turn  on  one  side  for  the  purpose  of  going  into  deep  water, 
and  so  passing  up  ?— I will  not  state  positively  that ; but  it  is  the  opinion  of  a 
great  many  persons  that  it  has  that  effect. 

3600.  What  effect? — Of  preventing  the  fish  from  ascending  if  they  find  a 
barrier ; that  they  are  apt  to  go  out  to  sea  again ; some  people  hold  that 
opinion,  but  I am  not  satisfied  upon  the  point  myself. 

36ot.  Mr.  Scullj/.}  At  what  time  of  the  year  do  the  salmon  come  from  the 
sea  to  the  spawning-beds  to  breed  ? — Salmon  come  from  the  sea  at  different 
seasons  of  the  year. 

3602.  To  breed  ?— We  take  it  it  is  to  breed ; but  still  the  natural  history  of 
the  fish  is  curious  in  that  respect,  because  evidently  some  salmon  ascend  the 
fresh  water  a long  time  before  they  require  to  deposit  their  spawn,  while  others 
remain  in  the  sea  until  close  to  the  time  when  they  deposit  it. 

3603.  At  what  time  generally  do  you  think  the  greater  portion  of  the  fish 
ascend  the  rivers  to  spawn  ; the  River  Suir,  for  instance  ? — In  February  they 
commence  to  ascend  the  river. 

3604.  To  breed? — The  fish  that  ascend  in  February  will  not  spawn  till  the 
following  November  or  December. 

3605.  At 
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3605.  At  what  time  of  the  year  do  you  think  they  mostly  ascend  to  spawn  ? 
—The  great  bulk  come  up,  I think,  in  July  and  August ; that  is  the  greatest 
mass ; but  they  are  coming  up  all  the  summer. 

3606.  Do  the  salmon  which  come  up  the  river  from  the  1st  of  February  to 
the  latter  end  of  July  remain  in  the  fresh  water  until  they  spawn  ?— Certainly. 

3607.  They  never  go  out  to  sea  again  ? — No,  never. 

3608.  Chairman.]  Are  there  not  other  weirs,  besides  those  of  which  you  have 
spoken,  which  are  situated  in  the  fi’esh  water  portions  of  these  rivers?— Yes, 
there  are  a great  many  weirs  in  the  fresh  water  portions. 

3609.  Of  these  rivers  ?—  Of  these  rivers  ; not  fishing  weirs. 

3610.  Have  you  prosecuted  any  of  those  weirs  for  obstructing  the  navigation 
or  the  fishery  ?—  No. 

3611.  None  of  the  prosecutions  of  which  you  speak,  have  been  instituted 
in  respect  of  fresh  water  weirs  ?— No  ; none  whatever  of  those  of  which 
I speak. 

3612.  Do  you  know  why  that  was  not  done?— No;  1 do  not  know  why  it 
was  not  done. 

3613.  i am  confining  all  my  questions,  you  understand,  to  those  rivers 
which  discharge  into  the  Waterford  Estuary.  Have  )'ou  turned  your  attention 
to  the  effect  which  all  these  weirs  of  various  sorts,  that  are  above  the  tideway, 
have  upon  the  fisheries  ? — Yes. 

3614.  Will  you  state  what  effect  they  have  in  your  opinion,  distinguishing 
the  different  classes  of  weirs,  and  answer  the  question  at  your  leisure  ? — They 
are  juimijially  mill  weirs  ; we  have  vei’y  finv  fishing  weirs  upon  any  of  those 
rivers,  in  tlu*  fresh  water ; a.ml  wo  lun-o  no  fishing  w(nr  in  the  fresh  water,  of 
any  account  worth  mentioning ; but  wo  have  a great,  mimber  of  mill  weirs  upon 
the  Suir ; we  have  a great  number  of  mill  weirs  upon  the  Nove,  and  we  have 
a great  mimber  of  mill  weirs  and  navigation  weirs  upon  tlie  Barrow.  Many  of 
those  weirs  impede  the  fish  very  much  in  going  uj),  and  a gi’eat  injury  to  the 
fisheries  has  arisen  in  many  places  by  millers  taking  the  salmon  in  their  water- 
courses. 

3615.  Mr.  Grogan.]  The  salmon  ascending  ? — The  salmon  ascending. 

3616.  WTU  you  explain  how  that  is  effected,  as  far  as  you  know  ? — Upon  the 
River  Suir,  at  one  time,  the  millers  pursued  that  systematically,  many  of  them  ; 
some  had  traps  contrived  in  their  watercourses. 

3617.  Is  this  above  or  below  the  mill? — Below  the  mill ; in  the  tail  race  of 
the  mill.  At  the  time  that  our  society  first  commenced  protecting  the  river, 
we  discovered  that  some  millers  had  traps  erected  in  their  mills  for  the 
purpose ; however,  upon  pointing  out  the  illegality  of  it,  they  removed  them. 
Another  way  in  which  salmon  were  taken  to  a great  extent,  was  without  a trap ; 
where  the  greater  portion  of  the  river  runs  through  the  watercourse,  the  fish 
ascending,  finding  that  they  have  the  sti-ongcst  flow,  go  up  to  the  wheel ; the 
.wheel  stops  them  ; a net  is  placed  below  at  the  end  of  the  tail  race  ; the  miller 
shuts  off  the  water  by  the  sluice  at  the  top,  and  the  salmon  are  floundering 
there  in  scarcely  any  water,  and  are  taken  up. 

3618.  Captain  Are  you  speaking  of  the  open  season? — Of, the 

open  season. 

3<)19.  Mr.  Grogan.]  Do  you  know  that  of  your  own  knowledge?—  I do.  Our 
society  prosecuted  some  persons  at  Clonmel  for  taking  them  in  that  way. 

3620.  Chairman.]  You  are  speaking  now  of  mill  weirs  ; have  the  other  weirs 
in  the  fresh-water  portions  no  injurious  effect  upon  the  fishing  in  the  fresh- 
water portions  r — Some  of  the  navigation  weirs  on  the  Barrow  have  an  injurious 
effect ; we  have  not  any  upon  the  other  two  rivei-s. 

3621.  Will  you  state  in  what' way  those  navigation  weii's  are  prejudicial? — 
Unless  the  water  is  very  high  it  is  imjDossible,  from  the  height  of  the  weir,  for 
the  fish  fo  ascend,  and  while  they  are  detained  by  the  navigation  weir,  they  are 
killed  very  often  in  the  close  season  too. 

3622.  Mr.  Bourke^  Are  there  any  ladders  or  steps  placed  upon  any  of  those 
navigation  weirs? — No. 

3623.  But  still  those  weirs  are  absolutely  necessary  for  the  navigation : — 
Quite  necessary  for  the  navigation. 

. ' 3624.  They  could  not  be  lowered? — They  could  not  be  lowered;  neither 
need  they  be  lowered. 

3625.  Chairman.]  Could  not  ladders  or  steps  be  made?— .Easily.  There  are 
0.40.  I I 2 ’ very 
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fy.  J.  Fjinnell,  very  few,  if  any,  weirs  upon  any  one  of  those  rivers  in  which  ample  means  could 
■ not  be  afforded  for  the  fish  to  pass  up  without  in.  the  slisfitest  de<2;ree  interferina: 
March  i8  ^i^h  the  milling  power,  or  with  the  navigation, 

ai'c  1 49-  3626.  Mr.  Bourke.]  Do  you  think  that  if  there  were  ladders  or  steps  placed 

to  all  mill  weirs,  the  fish  would  not  be  so  likely  to  be  taken  in  the  tail  race  as 
they  are  now  ? — I do  not  think  that  placing  stairs  or  ladders  upon  the  weir 
would  prevent  their  being  taken  in  the  tail  race  in  certain  states  of  the  water; 
when  the  water  was  very  low,  in  many  places  the  stairs  would  not  operate  in 
helping  the  fish  up,  because  the  fish  would  go  up  to  the  wheel. 

3627.  Chairman.]  If  the  ladders  or  steps  of  which  the  Honourable  Member 
has  just  spoken,  were  placed  in  that  part  of  the  weir  where  the  deepest  and  the 
most  rapid  water  flows,  would  not  then  the  fish  prefer  the  ladder  or  the  step  to 
the  tail  race  ? — The  tail-race  water  would  be  stronger ; there  would  be  a greater 
flow  through  the  tail  race  still. 

3628.  Mr.  Groffan.]  Do  you  know  the  navigation  of  the  Barrow  r — Yes. 

3629.  Have  you  lately  visited  the  weir  at  Bailiestown,  Mr.  Crosthwaite’s 
mill? — No,  not  lately. 

3630.  Have  you  seen  it  within  the  last  three  years  ? — No. 

3631 . As  far  as  your  knowledge  of  the  navigation  weirs  of  the  Barrow  is  con- 
cerned, do  you  conceive  that  there  would  be  any  difficulty  whatever  in  putting 
simple  stairs  or  ladders  for  tlie  fish  in  each  of  those  weirs  ? — I should  say  none 
whatever. 

3632.  Without  prejudice,  to  the  navigation  ?— Without  prejudice  to  the  navi- 
gation ; and  I am  justified  in  saying  that  upon  grounds  other  than  my  own  opi- 
nion. The  Commissioners  of  Fisheries,  two  or  three  years  ago,  had  a survey 
and  plans  made  for  the  purpose,  on  the  application  of  some  gentlemen  in  Car- 
low  ; and  the  Commissioners  were  quite  satisfied  of  its  being  practicaijle  to 
help  up  the  fish  without  injuring  the  navigation;  and  so,  I believe,  were  per- 
sons connected  with  the  navigation  ; but  then  the  funds  were  not  obtained,  and 
so  it  is  now. 

3t>33-  Ml'-  Bnurke^  Do  you  think  that  there  is  any  alteration  in  the  law 
necessary  to  facilitate  the  placing  of  those  ladders? — 1 do. 

3^34.  Will  you  state  what  observations  you  have  to  make  upon  that  point? 
— -I  think  the  principal  thing  required  is  to  provide  funds  to  do  it.  I con- 
ceive that  under  the  present  law  there  is  power  to  do  it,  and  sufficient  power. 

3635.  How  woitld  you  propose  to  provide  sufficient  funds  ?— That  is  a ques- 
not  very  easily  answered  at  the  instant. 

3636.  Captain  ArchdalL]  Does  not  the  natural  instinct  of  the  fish  prevent 
their  attempting  to  go  itp  the.se  rivers  except  when  there  is  a fresh  ? — No,  not 
large  rivers  ; rivers  differ  greatly.  In  large  rivers  fish  commence  ascending  in 
spring,  and  continue  ascending;  in  small  rivers  they  will  not  ascend  until 
autumn. 

3637.  And  in  the  case  of  small  rivers,  the  steps,  properlv  constructed,  would 
be  a security  to  the  fish  to  prevent  their  going  to  the  wheel ; in  small  rivers 
where  they  only  go  up  when  there  is  a fresh,  the  steps  would  be  quite  effectual? 
—They  would  be  quite  effectual,  and  effectual  in  all  rivers  whenever  there  was 
a fresh. 

3638.  Mr.  Bmrhe.l  Do  you  think  that  in  all  cases  of  weirs  in  future  to  he 
erected,  a provision  might  be  put  in  the  Act  of  Parliament  to  oblige  the  millers, 
or  the  persons  who  erect  those  weirs,  to  place  sufficient  ladders  for  the  passage 
of  the  hsh  ?— That  provision  is  already  fully  enacted  in  the  6th  & 6th  Victoria, 
but  it  has  not  been  acted  upon. 

3639.  Mr.  Grogan.']  is  it  for  want  of  funds  that  it  has  not  been  acted  upon  ? 

It  is  not  exactly  for  want  of  funds  that  that  provision  requiring  passes  to  be 

put  in  all  weirs  erected  since  1842  has  not  been  acted  upon,  because  in  that 
case  the  miller  is  hound  to  do  it  when  he  is  making  his  weir,  and  to  do  it  in 
such  a way  as  the  Commissioners  of  Fisheries  shall  direct ; but  it  is  one  of 
those  cases  in  which,  as  I stated  upon  my  former  examination,  1 conceive  that 
the  Commissioners  of  Fisheries  have  failed  to  do  exactly  what  is  prescribed  by 
the  Act ; and  I think  I stated  upon  that  occasion  the  difficulty  of  getting  funds 
to  pay  an  engineer. 

3640.  How  is  it  in  the  case  of  weirs  anterior  to  1842 '—There  the  funds 
must  be  provided  ; there  is  power  to  put  the  passes  if  funds  are  provided. 

3641 . Chairman.']  You  are  speaking  now  of  the  provisions  of  the  Act  of  Par- 

liament ? — 
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liament? — I am.  In  the  case  of  weirs  to  be  erected  after  1842,  the  only  want  JV.  J.  F/enmU, 

of  funds  is  the  Treasury  not  allowing  sufficient  assistance  to  the  Commis- 

sioners.  

3642.  Mr.  Groffa7i.]  You  have  alluded  to  the  circumstance  of  a survey  of  ay  March  iS^y. 
the  River  Barrow  navigation  having  been  made  by  the  Commissioners  of 

Fisheries  some  time  ago  r — Yes. 

3643.  In  what  year  was  that? — It  was  either  1844  or  1845,  I cannot  be 
quite  sure. 

3644.  Have  you  that  report  in  town  ? — No,  there  is  no  report  of  it. 

3645.  Did  not  the  Fisliery  Commissioners  recommend  any  change  or  modifi- 
cation, or  suggest  any  change  or  modification  in  the  existing  weirs  in  that  case  ? 

— '1  he  way  in  which  it  stood  was  this  : upon  the  application  of  some  gentlemen 
in  Carlow,  who  formed  a society  for  the  purpose,  and  provided  a certain  sum 
for  this  preliminary  survey,  that  survey  was  made,  and  the  plans  were  drawn 
by  an  engineer  of  the  Board ; and  nothing  has  been  done  upon  it  since. 

3646.  1 understood  you  to  say  that,  from  a survey  made  by  the  Fishery 
Commissioners,  it  was  obvious  that  steps  could  be  put  in  all  these  weirs  without 
prejudice  either  to  the  navigation  or  to  the  mill  power? — Yes,  I said  so. 

3647.  Upon  what  is  that  based  ; is  there  any  minute  or  anything  accompany- 
ing the  mere  map  and  sections  of  the  river  that  induced  you  to  say  so  ? — It  was 
one  of  the  Commissioners,  Mr.  Mulvany,  who  had  viewed  ail  those  weu*s,  and 
was  disposed,  if  he  could,  to  have  this  carried  out.  Upon  that  authority  I made 
the  statement,  as  well  as  from  seeing  weirs  myself,  and  seeing  that  where  there 
is  a thin  sheet  of  water  washing  over  a weir  of  that  sort,  it  is  quite  clear  that 
if  that  water,  or  even  a portion  of  it,  were  concentrated  into  a narrow  point,  all 
the  fish  in  the  sea  could  swim  up  there. 

3648.  But  there  is  no  official  minute  or  record  of  Mr.  Mulvany’s  opinion 
upon  that  occasion  r— I cannot  be  clear  upon  that  point. 

3649.  Chairman.^  You  were  at  that  time  inspector? — 1 was  a subordinate  ; 

1 was  an  inspector. 

3650.  Captain  Jones.]  The  fish  being  preserved  in  the  spawning  season,  the 
circumstances  of  the  river  as  to  the  supply  of  more  spawning  beds  and  the 
absence  of  obstructions  to  the  passage  of  fish  remaining  unchanged,  do  you 
think  that  the  supply  of  salmon  in  that  particular  river  could  be  affected,  even 
though  every  fish  arriving  in  the  river  in  the  open  season  were  captured  ?— -If 
every  fish  arriving  in  the  river  in  the  open  season  were  captured,  I conceive 
that  there  would  not  be  at  all  a sufficient  stock  for  breeding. 

36.51.  Even  though  the  fish  during  the  spawning  season  were  carefully  pre- 
served?— No,  I think  not;  perhaps  it  will  be  necessary  for  me  to  explain;  I 
wish  to  add  that  in  speaking  of  the  river,  I include  a portion  of  the  tideway. 

36.52.  C/iairnmii.]  Will  you  state  whether,  from  the  time  you  have  known 
these  rivers,  poaching  has  been  carried  on  in  the  upper  portions,  and  if  so, 
whether  it  is  on  the  increase  or  the  decrease  ? — Poaching  ever  since  I knew  the 
rivers  was  carried  on  to  a very  great  extent. 

3653.  Is  it  on  the  increase  or  the  decrease  ? — It  is  now,  I think,  quits  as  much 
as  it  ever  was ; as  long  as  the  Suir  Association  continued  in  existence,  upon 
that  portion  of  the  river  of  course  it  was  lessened  greatly,  for  we  took  very 
active  steps  to  prevent  it ; that  association  was  given  up,  and  since  that  poach- 
ing prevails  as  much  as  ever- 

3654.  Before  the  passing  of  the  Act  of  1842,  down  to  which  period  I 
think  you  say  there  were  few  stake  weirs,  how  many  fishermen  found 
employment  in  the  tidal  and  fresh  water  portions  of  those  rivers  ? — I should  say 
considerably  over  2,000  in  that  estuary. 

365,5.  Mr.  GrO(/(iii.]  In  the  tidal  portion  ? — I conceive  there  were  over 
2,000  persons  in  the  tidal  portion  alone. 

3656.  Chairman.]  Did  you  find  that  these  persons  were  anxious  to  Reserve 
the  fish  and  to  put  down  poaching  during  the  period  of  which  you  speak  f—^t 
the  time  that  our  association  came  to  their  aid,  and  they  expected  that  they 
would  be  redressed,  I am  satisfied  that  they  were  all  disposed  not  to  violate 
the  law  in  close  season.  , r ^ u 

36.57.  Do  you  find  that  there  has  been  any  falling  off  m the  number  of  fish- 
ermen obtaining  employment  in  the  tidal  portion  of  the  riv^  r A great  falling 
off,  from  all  the  information  that  I can  receive,  upon  the  subject. 

3658.  How  many  do  you  suppose  there  are  now  m constant  and  prontapie 
^40.  tT'3  employment 
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employment  on  that  portion  of  the  river  r— I could  not  at  all  attempt  to  say 
this  season. 

3659.  Last  3fear? — In  1844,  we  have  it  in  evidence  upon  oath,  in  the  anmuil 
report,  that  there  were  1,200  men  from  fnnistioge  to  New  Rots  and  about  that 
locality, 

36tio.  I ask^you  as  to  last  year ; what  was  the  number  of  fishermen  employed 
in  these  fisheries  upo>n  that  estuary  last  year?— I could  not  at  all  say;  wc  have 
not  been  enabled,  as  I stated  in  my  former  evidence,  to -collect  any 'statistics  of 
that  kind. 

3661.  Bo  you  think  that  there  has  been  a falling  off  since  1844  ?— Certainly. 

3di)2.  Do  you  find  now,  or  is  it  j^our  opinion,  that  there  is  the.  same  dispo- 
sition on  the  part  of  these  fishermen  to  se.e  the  law  obeved,  that  there  was 
previously  to  1842?~Certainly  not. 

36(>3.  Can  you  account  for  that  ? — The  people  have  represented  to  me  tlunn- 
selves  that  they  could  not  be  expected  to  abstain  fnnn  killing  salmon  wlierever 
they  could  get  them,  as  the  stake  weirs  were  kejit  up  in  defiance  of  the  law ; amt 
that  has  had  a very  bad  -effect  in  that  way  upon  the  lower  classes,  who  feel 
. themselves  aggrieved  so  much. 

3664.  Mr.  Grogan.]  Has  that  been  stated  to  you  by  the  fishermen  them- 
selves. or  that  class  of  people  ?— Yes,  ami  by  others  in  the  neiu-hbourhood ; by 
persons  who  take  an  interest  in  it,  and  1 know  that  this  last  close  season  they 
have  fished  as  much  as  they  could.  I do  not  think  there  has  been  a disposition 
on  the  part  of  the  better  classes  to  prevent  it. 

Do  you  include  the  magistracy  and  gentry  ?~I  do ; 1 think  tliey  con- 
siaer  those  cot  fishermen  a c1hs.s  .so  aggrieved  by  the  perseverance  in  erecting 
those  stake  weirs,  and  cutting  off  iheir  means  of  livelihood  thereby,  that  Lhev 
are  net  disposed  to  be  stringent  in  obliging  them,  to  observe  the  close  season. 
I do  not  speak  of  magisti-ates  in  particular;  I think  people  abstain  from 
bringing  them  before  magistrates. 

3666.  You  are  giving  your  impression  as  to  the  general  feeling  of  the 
country  ?— As  to  the  general  feeling  of  the  country. 

3667.  You  stated  that  in  the  eaidier  part  of  the  existence  of  the  society,  to 

which  you  refer  for  the  protection  of  the  river,  the  cotmen  generally  did  not 
violate,  the  laws,  as  regarding  the  close  season ; can  you  go  further,  and  say 
that  they  assisted  your  society  in  protecting  the  fishery  during  the  close 
season  r~No;  they  were  not  in  a position  to  do  so,  for  their  locality  prevented 
it ; they  were  a great  many  miles  below*\vhere  the  salmon  required  to  be  pro- 
tected on  the  spawning  beds.  ^ 

3668.  Could  not  they  have  protected  them,  as  thev  did  not  fish  themselves 
m regard  of  preventing  other  parties  from  fishing  during  the  close  season  ?— 
They  are  the  sole  fishers,  I may  say,  in  the  close  season,  in  the  tideway. 

3669.  During  the  existence  of  your  society,  and  receiving  assistance  from 
your  society,  in  the  protection  of  the  fish,  to  the,  best  of  your  knowledge,  thev 
did  not  fish  themselves,  nor  encourage  others  during  the  close  season?— No'; 
they  ahst^ed,  except  a few.  1 recollect  on  one  occasion,  being  in  Waterford 
and  one  of  the  weir  owners  saying  to  me,  that  the  cotmen  were  violatin<>-  the 
close  season,  after  it  had  set  in.  1 went  up  a few  miles  above  Waterford!  and 
found  some  of  them  m the  act,  and  I had  one  of  their  nets  seized ; there  were 
certainly  a few  of  them  fishing  upon  that  occasion,  but  generally,  I think  thov 
did  obey,  and  were  disposed  to  obey  the  laws. 

3670  Chairman.  ] Did  you  find  the  same  habit  of  respect  for  law,  preriously 
to  1842,  amongst  the  fishermen  in  the  upper  portions  of  the  rivers  '/— No  • the 
fishermen  in  the  upper  portions  of  the  rivers  too,  have  considered  'that  when- 
ever they  can  catch  a fish  they  ought,  in  consequence  of  the  stake  weirs 

3O71.  f ask  you,  did  you,  previously  to  1842,  perceive  the  same  resp'ect  for 
law,  amongst  the  fishermen  in  the  upper  portion,  as  amongst  those  in  the  lower 
portion  I\o  ; previously  to  1842,  I think  it  was  all  pretty  much  the  same  ■ 
there  was  a great  disposition  to  poach. 

3(i-c.  What  1 want  to  know  is  this  i you  say  that  the  fishemen  in  the  lower 
portion,  previously  to  1842,  were  anxious  to  obey  the  law,  and  to  see  it  obeyed, 
because  it  was  their  interest  to  preserve  the  fish  ?— I do  not  think  I said  that 
that  was  the  ease  previously  to  1842  ; my  acquaintance  with  them  commenced 
after  1842.  I knew  nothing  of  those  cotmen  till  1843,  when  they  sought  our 
assistance.  1 do  not  know  how  they  stood,  with  respect  to  obedience°to  the 

laws 
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Saws  before.  1842.  I stated  that  it  was  after  the  Act  of  1842,  when  the  stake 
weirs  were  set  up,  after  the  passing  of  that  Act,  that  this  deputation  from  the 
lower  people  came  to  us. 

3673.  I am  not  asking  you  about  that;  ray  question  is  this,  have  you 
observed  any  difference  in  the  two  periods,  the  period  previous  to  1842,  and 
the  period  subsequent  to  1 842,  with  respect  to  the  disposition  of  the  fishermen 
to  observe  the  law,  and  to  see  it  observed  ? — No ; I cannot  say  that  I have. 

3674.  Captain  Arclulall.'\  You  stated  that  you  knew  nothing  at  all  about 
them  before  1842  ? — About  those  lower  fisliermen;  about  the  cot-net  fishermen. 

3675.  And  therefore  you  could  not  know  whether  there  was  any  difference 
or  not? — No. 

367G.  Mr.  Scully. ~\  Were  not  you  acquainted  with  the  whole  of  the  River  Suir 
previously  to  1842  r — 1 was,  to  a certain  extent,  acquainted  with  it;  but  I paid 
no  attention  to  the  fishing  in  the  tideway. 

3G77.  Below  Carrick-on-Suir? — Yes. 

367  8.  You  attended  to  it  as  far  as  Carrick*on-Suir,  and  not  beyond  it  ? — Not 
beyond  it. 

3679.  Chairmas,^  Did  you  know  the  fisliea'men  of  the  upper  portion  of  the 
Suir  before  1842?— Certainly. 

3680.  Was  that  portion  of  the  river  at  that  time  well  supplied  with  fish  r — It 
was,  a portion  of  that  time. 

■ 3GS1.  Did  the  fishermen,  during  the  time  that  it  was  well  supplied  with  fish, 
show  a disposition  to  preserve  the  fish,  or  at  least  not  to  destroy  them  ? — A 
great  disposition  to  protect  the  fish,  and  to  abstain  from  poaching,  grew  out  of 
our  Association ; they  felt  the  good  effects  of  it ; the  fishermen  there,  upon  the 
river,  found  that  they  could  make  a livelihood  by  fishing  on  the  upper  portions, 
and  they  felt  the  good  effects,  many  of  them,  of  abstaining  ; we  told  them  that 
t-hey  should  all  fish  on  our  lands  with  their  rods,  and  so  on,  if  they  abstained 
during-  the  close  season  ; and  they  did,  a great  number  of  them,  and  some  of 
them  subscribed  to  our  funds. 

3682.  Do  you  find  that  the  supply  of  fish  has  decreased  in  the  upper  portion 
of  the  river  since  this  period  ? — It  has. 

3683.  Do  you  find  that  there  has  been  a consequent  change  in  'the  disposi- 
tion of  the  people  with  respect  to  the  enforcement  of  the  law  against  poachers  ? 
— Certainly. 

3684.  Mr.  Grogaii.']  Do  you  conceive  that  poaching  in  the  upper  or  the 
lower  part  of  the  river  is  now  most  prevalent;  are  you  able  to  form  an  opinion? 
— I am,  with  respect  to  certain  classes  ; the  weir  persons  do  not,  I conceive,  at 
all  poach  in  the  close  seasons.  1 think  they  all  remove  their  nets ; but  those 
cotmen,  that  we  have  been  speaking  of,  have  for  the  last  two  or  three  years 
poached  as  much  as  ever.  When  I speak  of  poaching,  I talk  of  killing  salmon 
all  thi'ough  the  close  season. 

3685.  The  illegal  season? — The  illegal  season. 

3680.  The  cotmen  fish  only  in  the  tideway  ? — We  have  some  who  fish  in  the 
fresh  water,  but  they  do  not  go  from  place  to  place ; those  who  fish  in  the 
fresh  water  do  not  fish  in  the  tideway ; on  the  other  hand,  those  who  fish  in 
the  tideway  never  go  up  to  the  fresh  water. 

3G87.  Do  you  conceive  that  the  violation  of  the  law  by  the  cotmen,  to  which 
you  have  just  referred,  in  the  last  three  or  four  years  as  being  on  the  increase, 
was  occasioned  by  any  peculiar  circumstances ; the  distress  of  the  country? 
— I think  it  may  have  arisen  in  some  degree  out  of  that,  upon  the  lower  part, 
in  the  tideway  ; at  the  same  time,  I do  not  think  that  that  had  very  much  to 
say  to  it. 

3688.  Chairman.']  With  this- change  in  the  disposition  of  the  people,  sup- 
posing your  Association  had  continued,  do  you  suppose  that  it  would  be  able  to 
put  down  poaching  now  as  it  was  before  1842  ? — If  it  had  continued,  a great 
deal  could  have  been  done  in  that  way. 

3689.  But  it  would  not  have  had  the  same  facilities  in  consequence  of  the 

cliange  in  the  disposition  of  the  people  ? — No-  . »*• 

3690.  Mr.  Bellew.]  Why  did  your  Association  cease  to  exist  ? — Many  persons 
found'  that  they  were  going  to  expense,  and  taking,  a great  deal  of  trouble  in 
protecting  the  fish  for  the  persons  in  the  tideway,  not  one  of  whom  would 
subscribe  one  fraction. 

369J ; Mr.  Gro<^an.]  To  whom  do  you  allude  when  you  say  “ persons  m the 
0.40.  X 1 4 tideway”?— 


W.  J.  Ffemell, 
Esq. 


2d  March  1849; 
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tidevfay”? — All  the  persons,  .the  weir  owners,  the  cot  fishermen,  and  even- 
class  of  persons  in  the  tideway ; we  found  that  we  could  get  no  subscripTion 
whatever  from  them,  and  that  we  were  doing  it  all  at  our  own  expense,  and 
that  others  were  reaping  the  harvest.  The  large  benefit  of  our  protection  must 
be  to  the  tideway  people,  and  it  is  there  that  the  commercial  value  of  the  fish 
must  always  exist. 

3692.  Mr.  Bellew.']  The  cotmen  in  the  tideway  did  not  combine  with  your 
Association  for  the  purpose  of  preserving  the  fish  ?~No  ; they  did  not  subscribe 
at  all ; our  Association  had  been  for  several  years  in  existence ; we  had  no  com- 
munication with  them  till  1843,  when  they  sent,  as  I have  stated,  a deputation 
to  us  to  join  them  in  putting  down  the  stake  weirs. 

3693-  Chairman.']  Where  were  your  head-quarters  ? — At  Cahir. 

3694.  Mr.  Grogan.]  Are  you  able  to  speak  to  what  period  of  the  year  the 
fash  most  generally  run  ; are  they  going  up  in  the  close  season  ?— In  a portion 
01  the  close  season  they  are. 

3695*  Or  in  the  open  season  ? — And  in  the  open  season  in  several  rivers  • it 
all  depends  upon  the  river.  ’ 

3696.  Confine  your  attention  to  the  rivers  which  you  are  best  acquainted 
mth  i 1 ani  acquamted  with  almost  all  the  rivers  in  Ii-eland.  On  these  three 
rivers  good  fish,  as  we  call  them,  the  spring  fish,  commence  running  up  in 
February.  In  February,  March,  and  April  there  is  a very  considerable  run  of 
fash  ; and  sometimes  m May,  if  there  are  floods  ; then  in  June  and  July  there 
is  very  lithe,  till  about  the  middle  of  July,  when  the  salmon  peil  come  in. 

3097.  C/iatrman.j  Do  you  find  that  the  close  season  fixed  by  Act  of  Parlia- 

ment  a^ees  with  the  close  season  fixed  by  nature  in  those  three  rivers  ? Yes. 

to  them  season  fixed  for  those  three  rivei*s  is  pretty  well  adapted 

3698.  Captain  Archdall.]  When  does  the  open  season  terminate  in  those 

rivers  r— The  open  season  in  the  tideway  terminates  on  the  31st  of  Auaust- 
and  in  the  fresh  water  it  terminates  on  the  29th  of  September.  ^ 

3699.  Mr.  Grogan.]  You  know  the  weir  at  Innistioge  r — I do. 

below  it  seen  that  weir,  though  I have  been 

— U uiulide^wato'"  or  ■“  «de  water  > 

about  it  ?-No“  ^ i>articularity 

tideway,  if  there  were  no  stake  nets,  do  you  suu 
pose  that  there  would  be  no  more  fish  caught!— No,  I think  there  would  he 
more  fish  caught,  if  the  stake  nets  were  coffined  to  where  tire  SfefSns 
I thlnlc  that  there  it  is  not  so  objectionable  to  have  them,  and  that  there  they 
may  he  used  ; but  I think  crowding  the  narrow  part  of  the  river  with  stake 
weirs  would  lessen  the  fish  altogether,  in  a general  way. 

.3704.  Mr.  Stti%.J  Would  there  not  be  many  fish  lost  to  the  public  and  to 

faLTpZ  thifk  no;.1n  thf 

3705.  I mean  in  the  tidal  portion:  in  the  estiim-v  1 I ...r™  . ,1. 

portion,  because  there  are  seLal  cases  beyond  thit,  where  the  riverVldiJeT 
quarters  of  a mile  wide,  where  weirs  do  exist.  “ tliree- 

3706.  Chairman.]  1 ou  spoke  of  a survey  which  had  been  followed  un  hv  tin 

report;  do  you  mean  to  say  that  no  official  notice  whatever  w«sTnlT.f*^i 
degirtment  of  that  survey,  and  of  the  facts  which  those  employed  Sh 
-No  ; I do  not  mean  to  say  that  there  was  no  official  notice^  tak™  of  T 
mean  to  say  that  it  has  not  been  acted  upon.  “ ' ‘ ^ 

3707-  Areyouquitesurethatithasnotbeeuactedimnni  t.™  ■* 

that  It  has  not  been  acted  upon,  further  than  r^ingX  emvet  . T ? “ 

3708.  Are  you  certain  that  no  alteration  was  madi  in  anv  wlr  f 
in  consequence  of  that  survey?-!  should  say  none  whatevL 

^ ^ ofXeTpeXsX 

,3710.  I do  not  think  you  understand  the  question ; do  you  mean  to  sav  that 
no  notice  was  taken  by  any  officer  of  Government  of  an’y  ofThTfacts  Cud 

by 
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"by  that  survey,  and  that  nothing  which  has  been  done  by  private  individuals  J.  Tfemell, 

or  others  upon  that  river,  has  been  done  in  consequence  of  any  such  official 

notice  ? — Certainly  not ; nothing  has  been  done  under  it,  I should  say.  ' ^ 

3711 . Mr.  Grogan.'l  Have  you  ever  heard  that  any  changes  have  been  made  March  1849- 
'on  any  of  the  weirs  in  the  Barrow  navigation  subsequently  to  that  report  ? — 

No,  I have  not  heard  of  any  changes  being  made  arising  out  of  it. 

3712.  Chairman.']  Might  such  changes  be  made  without  your  knowing  it? 

it  is  just  possible,  but  I think  I must  have  heard  of  it ; I have  met  the 

engineer  who  has  been  engaged  in  that  survey  so  often,  that  I think  it  almost 
impossible  that  anything  could  have  been  done. 

3713.  Mr.  Scully.']  With  respect  to  the  obstruction  which  exists  close  to  the 
bridge  of  Cahir,  are  you  aware  that  that  forms  an  obstruction  to  the  fish 
ascending  above  that  portion  of  the  river  ? — It  does  form  some  obstruction ; 
that  to  a certain  extent  has  been  remedied  by  the  miller,  who  some  two  or 
three  years  ago,  was  about  making  some  change  in  his  mill,  and  let  the  water 
off,  and  he  voluntarily  put  up  a sort  of  thing  in  one  portion  of  the  weir,  that 
has  facilitated  the  salmon  getting  up?  it  is  not  at  all  perfectly  done. 

3714.  ArchdalL]  At  the  angle  of  the  weir  ? — Yes. 

3715.  Mr.  Scully.]  Might  it  be  improved?— It  could  be  greatly  improved; 
that  weir  could  be  so  regSated  as  to  be  no  impediment  at  all  to  the  fish. 

37 1 6.  It  is  not  so  at  present  ? — No ; it  is  an  impediment  to  the  fish. 

3717.  Captain  Archdall]  From  the  pecxiliar  construction  of  the  weir,  it 
forms  an  angle  in  the  river  ?— Yes.  Perhaps  the  Committee  might  wish  to 
have  just  this  much  information,  with  respect  to  what  may  be  done  to  mill  weirs. 

If  they  will  allow  me,  I will  instance  one  case,  where  it  has  been  done  most 
successfully  ; a very  strong  case.  Tliere  is  a person  in  the  south  of  Ireland, 

Mr.  Maleolmson,  who  has  a very  large  manufactory  in  the  county  of  "Waterford; 
he  wanted  some  additional  water  power  from  Lord  Waterford,  who  is  the  pro- 
prietor of  the  property  there,  by  means  of  a river,  which  is  a very  valuable 
tributary  to  the  Suir.  Lord  Waterford  said,  “ You  shall  have  the  water  power, 
if  you  provide  the  means  for  the  fish  to  get  up,  and  do  not  destroy  the  fishery.” 

A partner  of  Mr.  Maleolmson,  Mr.  Shaw,  who  is  a very  clever  person,  con- 
structed some  stairs,  by  wliich  the  salmon  get  up  freely,  and  without  difficulty, 
where  there  is  a perpendicular  fail  of  16  feet ; the  cascade  of  the  water  is  15  or 
16  feet  there,  and  he  has  put  up  a contrivance,  upon  an  incline,  with  stairs  in 
it,  and  the  salmon  go  up.  In  that  case  Mr.  Maleolmson  has  got  his  milling 
power,  and  Lord  Waterford  has  got  his  salmon.  There  is  no  difficulty  at  all  in 
the  other  weirs  of  that  river,  comparatively  speaking,  with  that,  and  there  the 
difficulty  is  got  over. 

3718.  Mr.  Scully.]  Is  that  in  the  tidal  portion  of  the  river? — No,  it  is  on 
the  fresh  water  portion  of  a tributary  to  the  Suir. 

3719.  Chairman.]  Have  you  computed  the  annual  value  of  the  fisheries  in  the 
Waterford  estuary  as  at  present  managed  ? — I have  been  able  to  ascertain  to  a 
certain  extent  the  value  of  them  by  the  quantity  of  salmon  exported  from 
Waterford ; so  far  as  that  goes  I have. 

37QO.  At  what  do  you  estimate  the  amount  ? — ^There  is  exported  from  the 
Waterford  estuary  annually  from  15,000?.  to  18,000?.  or  20,000  ?.  worth  of 
salmon. 

3721.  Independently  of  what  are  taken  by  poachers  or  taken  in  an  illegal 
manner  by  persons  on  the  banks  ? — It  does  not  include  even  the  home 
consumption  ; it  is  what  is  exported  ; it  has  become  quite  a commerce  ; there 
are  three  or  four  exporters  of  salmon  who  have  ice-houses,  and  they  buy 
the  salmon  from  the  dealers  and  send  it  over  to  Liverpool. 

3722.  Mr.  Bellew.]  In  the  town  of  Waterford  ?— In  the  town  of  Waterford. 

3723.  Mr.  Scully.]  Can  you  give  any  estimate  of  the  amount  of  fish  taken 
before  the  Scotch  weirs  existed  ? — No,  I have  no  means  of  doing  it. 

3724.  Was  it  anything  like  the  quantity  taken  now^? — I cannot  st^e.  ^ 

3725.  Chairman.]  Will  you  proceed  to  the  next  river,  going  northward 

Turning  northward,  the  next  river  is  the  Slaney.  . , , r 

3726.  That  is  in  the  county  of  Wexford? — The  Slaney,  in  the  county  ot 

Wexford.  . ' . 

3727.  You  have  had  no  prosecutions,  I understand,  on  any  nvers,  excepting 
those  which  you  have  named  as  discharging  themselves  into  the  Waterford 


estuary  ? — No. 
0.40. 
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• exception  of  the  questions  which  I put  to  you  respect- 

mg  the  prosecutions,  will  you  proceed  to  make  a detailed  statement  in  answer 
to  the  vmous  questions  which  I have  put  to  you  already,  in  reference  liowever 
to  the  River  Slaney? — The  River  Slaney  is  almost  the  most  abused  and 
neglected  river  in  Ireland.  There  has  not  been,  I believe,  for  mauv  years  anv 
system  of  protection  there.  ' ^ ^ 

3729.  Mn  Grogan.']  Can  you  assign  any  reason  for  that  neglect  ? — I really 
cannot ; ^ and  it  astonished  me,  because  I have  heard  from  so  many  persons  that 
at  one  time  the  Slaney  was  a river  resorted  to  greatly  for  angling,  it  was  so 
good  a river.  1 he  way  in  which  the  Slaney  is  fished  at  present  is  in  the  tide- 
way,  by  a number  of  persons  who  have  draught  nets,  not  cot  nets ; they  are 
large  seme  nets,  that  are  used  in  the  tideway  ; there  are  a great  many  of  them 
there,  and  there  are  a gi‘eat  many  persons  who  make  their  lii^dihood  by  it. 
^atteriy  bag  nets  have  been  introduced  further  out,  and  great  complaint  has 
teen  made  by  those  draught-net  men  of  the  introduction  of  those  bag  nets. 
I he  iirst  that  was  set  up  there  was  by  a man  of  the  name  of  liector,  about  four 
years  ago  ; the  people  went  down  and  cut  it ; the  magistrates  and  others  inter- 
protected  since,  and  the  bag-net  fishing  has  increased  very 
much  there.  In  the  upper  part  of  the  Slaney  there  are  a great  many  mill  weirs 

te^edlLnt.  ’ ^ ^ 

By  the  same  means  as  the  other? — Yes. 

3731-  Grogan.]  Are  there  any  stake  nets  or  Scotch  nets  ? — No 
estSy  of  ‘te  Slaney.  or  in  the 

ther?^’  ™ (—Bag  nets  have  been  recently  introduced 

Very  simS-*^  *****  ”***  ™**  similar,  is  it  not 

\ You  have  mentioned  Mr.  Hector  ; is  that  the 

SSf, J * ™‘*'(a''oured  to  establish  a new  mode  of  fishery  in  the 

Ballyshannon  a few  years  ago?- Yes,  the  same. 

shannon  )^**pro  “ <=™“cted  with  the  Wexford  district  as  with  Bally- 

shannon  ?— He  IS  now  at  Wexford,  and  resides  there. 

wPvJ^L  “'■•,'^’■'’^'“*•1  How  many  bag  nets  are  estabUshed  at  Wexford,  or 

wSe  n or  Ta  Tasr“  "'**'*®  I ta  Wexford  I think  there 

were  ii  or  12,  last  season. 

hartoim.  ^**”**  generaUy  fished  ?— Just  outside  the  mouth  of  the 

the  Soith  of  hmteS.'  “*■’  *****  “**  *****  **"‘'*”^ 

hoP"*^**'  ^ tehtradistinguished  from  the  mouth  of  the  river  ?— Yes  there  have 

urbeSr^^”^**'  *°  “f  the“riverrit**hl: 

the^reolai^in^-*^?Ti****'*-!**  ™ g““S  on  connected  with 

those  ivorks  mirtt  hnS*  **  "J?  by  some  members  of  the  Board  that 

nets  are  set  tb  , -f  '**'*?  “ the  current  near  where  tliose  hag 

“;2’se“^tteLrUTo*ul‘d\^^^^^^^^  ***^  “■*=*“  0*  *>*“ 

as  parTof  afnCd****™’  *1 ’'T  ”e  vested  in  you  now 

Sr 

Sth  rf  thelLrC  for  ttavjgatmn.  or  what  is  nautioally  considered*  the 

prcnrTa^n.i‘s^rF“^^ 

river.  *^  ' • *““  ® *stance  seaward  of  the  mouth  of  the 

TTufutt,^  et^b  * ((0™e™h  exists  in  your  mind  as  to  the 

4ot  nreferenrort  *°  **"  the  Fishery  ComiissioneZnde“  ^e 

m reterence  to  the  current  of  the  river  being  in  any  way  affected  by  works 

progressing 
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progressing  within  the  sea-botmds  of  that  river  r— The  principle  upon  which 
the  Commissioners  endeavour  to  define  the  mouths  of  rivers  for  fishery  pur- 
poses is  with  reference  to  whether  it  might  be  injurious  to  the  liver  in  scaring 
the  fish  away  from  entering  it ; that  was  stated  to  me  as  the  reason  by  one  of 
the  Commissioners  who,  in  fishery  matters,  is  my  colleague,  that  it  might  affect 
it.  It  appears  that  there  are  shifting  sands  there,  and  the  current,  or  channel, 
changes  very  much  ; it  is  not  always  at  the  same  place  ; that  would  create  a 
difficulty. 

3744.  What  you  are  now  speaking  of  is  seaward  of  all  the  Wexford  coast? — 
Seaward  of  Wexford. 

3745.  Of  the  Wexford  coast? — No,  not  of  the  Wexford  coast;  I am 
of  the  mouth  of  the  harbour,  just  where  those  bag  nets  are  set  at  present. 

3746.  Do  you  know  the  town,  harbour,  estuary,  and  sea  adjoining  the  coast 
of  Wexford  accurately  r — I do. 

3747.  In  following  the  sea  line  of  coast,  where  you  describe  these  nets  to 
be,  these  shifting  sands  are  situated? — They  are. 

374S.  They  form,  in  fact,  the  bar  of  the  mouth  of  Wexford  ? — It  is  very  near 
where  the  bar  is. 

3749.  Do  3’’ou  know  of  any  shifting  sands  whatever  inside  the  bar  of  Wexford? 
— No,  I do  not;  I am  not  acquainted  with  it  in  that  w’ay ; my  attention  has 
never  been  turned  to  the  distinction  with  respect  to  the  shifting  sands  at  all. 

3750.  The  fact  is  that  the  shifting  sands  to  which  you  refer  are  outside  the 
sea  coast  of  the  county  of  Wexford,  to  seaward? — They  are  seaward  of  the 
hai’bour. 

3751.  Would  you  define  the  mouth  of  the  harbour,  where  the  river  and  the 
estuary  into  which  the  river  swells  itself,  are  situated,  to  be  the  mouth  of  the 
river  for  fishery  pui’poses  or  not  ? — That  entirely  depends  upon  circumstances. 

3752.  Will  you  state  what  those  circumstances  are  ? — We  find  a very  great 
difficulty  in  defining  mouths  of  rivers,  at  present,  for  the  object  intended  by  the 
Act,  in  consequence  of  the  provision  of  the  Act  being  imperfect.  A gi-eat  deal 
depends  upon  the  form  and  size  of  an  estuary,  and  upon  the  character  of  its 
mouth  or  entrance ; and  in  many  small  rivers  we  are  obliged  to  define  the  mouth 
in  a place  where  we  otherwise  would  not,  if  the  Act  were  framed  so  as  to  give 
us  the  power  of  prohibiting  certain  engines  inward  as  well  as  seaward. 

3753;  If  I understood  you  coiTectly  the  reason  why  you  have  not  defined  the 
mouth  of  the  river  at  present  is,  that  the  establishment  of  certain  nets  in  parti- 
cular places  might  scare  or  deter  the  fish  from  entering  the  river? — Yes,  that 
is  the  principle  upon  which  it  is  intended  that  the  mouths  of  rivers  should  be 
defined  ; and  also  with  reference  to  debariing  the  upper  people,  because  where 
the  fish  coming  from  the  sea  are  getting  into  the  narrow  parts,  it  is  not  con- 
sidered fair  or  right  that  a person  should  place  an  engine  there  just  at  the 
entrance,  so  as  to  take  the  fish  or  scare  them  away  from  entering. 

3754.  Is  that  the  effect,  as  far  as  your  knowledge  goes,  of  the  present  bag 
nets  at  the  mouth  of  the  Wexford  river  ? — I have  been  prevented  going  to  view 
the  exact  position  of  the  bag  nets  in  reference  to  defining  the  mouth,  in  conse- 
quence of  the  opinion  of  the  Board  connected  with  the  wox*ks  going  on  ; I have 
not  actually  viewed  the  place  where  the  bag  nets  axe  as  yet. 

3755-  What  is  the  order  to  which  you  refer  ? — To  comply  with  the  request 
to  define  the  mouth,  as  I stated  before  ; an  application  was  made  to  us  to  define 
the  mouth ; it  has  been  deferred  until  we  have  had  an  opportunity  of  seeing, 
the  effect  of  the  embankment, 

3756.  The  embankment  is  in  the  estuary,  or  inside  the  mouth  of  the  har- 
bour ? — I take  it  that  it  is  just  inside,  and  very  near  the  moutli,  near  the  bar 
where  the  bag  nets  are  set. 

3757-  which  side  of  the  coast  of  Wexford  is  the  bar? — I cannot  tell 
you. 

3755.  It  must  essentially  be  to  the  seaward  of  it  ? — Of  course  to  the  sea- 
ward. 

3759.  It  is  to  the  seaward  of  the  coast  of  Wexford? — If  you  recollect,  that 
harbour  of  Wexford  is  one  of  very  peculiar  form,  and  very  peculiar  character, 
as  I suppose  you  are  quite  aware ; and  the  fact  is,  under  those  circumstances,, 
that  1 have  not  at  all  yet  viewed  the  place ; with  reference  to  giving  my 
opinion  as  to  where  the  mouth  ought  to  be  defined,  in  consequence  of  the 

0.40.  K K 2 order- 
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W.  J.  Ffetinell,  order  of  the  Board,  they  thinking  that  it  ought  to  be  deferred,  I have  not 
visited  it  with  reference  to  that  fact. 

3760.  Your  Board  has  received  complaints  of  the  damage  sustained,  in  con- 
29  March  1849.  ggquence  of  these  bag  nets  at  the  mouth  of  the  river,  by  the  upper  fishermen  ? 

— ^We  have  received  complaints  from  the  upper  fishermen,  who  have  stated 
that  their  means  of  livelihood  are  nearly  cut  off  by  the  introduction  of  those 
bag  nets.  We  have  received  statements  to  that  effect ; and  we  have  also 
received  statements  from  some  gentlemen  who  feel  an  interest  in  those  net 
fishermen  ; and  I believe  the  application  to  define  the  mouth  has  arisen  from 
the  notion,  that  we  should  do  something  which  would  prevent  those  bag  nets 
from  taking  the  fish  there.  ... 

3761.  Have  you  received  any  complaints  of  the  diminution  of  the  take  of 
fish  in  that  river  ? — We  have. 

3762.  Do  you  believe  those  complaints  to  be  well  founded  ? — Yes  ; I believe 
them  to  be*well  founded. 

3763.  You  have  given  us  in  evidence,  that  there  is  no  river  within  your 
knowledge,  in  which  such  abuses  and  neglect  on  the  part  of  the  proprietary 
and  all  parties  concerned  exist,  with  regard  to  the  preservation  of  the  fish,  as 
in  the  Slaneyr— I think  the  Slaney  has  been  about  the  most  abused  and 
neglected  in  Ireland. 

3764.  Taking  into  account  then  that  your  Board  has  officially  been  applied 
to,  by  the  proprietarj',  and  the  parties  interested  in  the  fishery  of  the  river,  to 
define  the  mouth  of  that  river,  and  that  you  have  official  knowledge  that  the 
means  of  livelihood  of  the  fishermen  on  that  river  are  diminished,  and  that  the 
fishing  in  the  river  is  falling  off,  is  it  not  your  opinion  that  it  would  be  desirable 
to  define  the  mouth  of  that  river  as  speedily  as  possible  ? — I think  it  ought  to 
he  defined  as  speedily  as  possible,  but  I do  not  think  that  defining  it,  wherever 
it  may  de  defined,  will  at  all  effect  the  object  that  the  parties  applying  seem  to 
think,  with  respect  to  the  bag  nets,  because  even  if  we  should  define  it  a.t  a 
place  near  which  they  are  at  present,  it  would  only  have  the  effect  of  making 
tliem  go  a little  further,  in  which  position  they  would  take  just  as  much  fish  as 
they  do  now,  because  we  cannot  control  that. 

3765.  Arc  you  personally  conversant  with  the  formation  of  the  bar  and  the 
mouth  of  the  river  of  Wexford  : — No;  the  last  time  Iwas  in  Wexford,  in  conse- 
quence of  the  matter  being  suspended,  for  the  reasons  I have  stated,  I did  not 
inspect  it.  I had  ordered  a boat  to  go,  but  I declined  going,  having  other 
matters  to  attend  to,  as  I thought  the  time  had  not  come. 

3766.  Let  me  assume,  for  argument’s  sake,  that  the  place  where  the  River 
Slaney  disembogues  itself  into  the  sea  shall  be  defined,  for  fishery  purposes,  as 
what  you  have  called  the  mouth  of  the  harbour,  that  is,  where  the  river  joins 
the  sea  ? — It  does  not  at  all  follow  that  the  Board  would  declai*e  the  mouth  to 
be  in  the  vicinity  of  those  bag-nets. 

3767.  1 have  not  said  a word  about  bag-nets  as  yet  ? — Or  near  that  embank- 
ment ; that  does  not  follow  at  all.  Indeed,  in  conversations  which  occurred,  I 
heard  some  members  of  the  Board  say,  that  the  mouth  of  the  river  ought  to  be 
defined  far  in,  near  the  upper  wooden  bridge.  I forget  what  they  call  it;  not 
the  great  bridge. 

3768.  Do  you  know  the  river  Slaney  yourself? — I know  it;  not  very  intimately. 
I went,  some  time  ago,  on  a car,  up  the  Enniscorthy  road,  for  the  purpose  of  look- 
ing at  it.  Upon  that  occasion  I saw  a great  deal  of  it,  and  saw  the  character  of 
it  generally. 

3769.  You  have  never  officially  inspected  it  ? — No,  I was  never  sent  officially 
to  inspect  it. 

3770.  Do  you  know  how  high  the  tide  ascends  there  : — No;  it  ascends,  I be- 
lieve, above  Enniscorthy. 

3771.  It  goes  to  Enniscoi*thy,  at  all  events  ? — Yes. 

3772.  WouldyoudefineEnniscorthytobethemouthoftheriver?— Certainly  not. 

3773.  With  regard  to  the  Waterford  rivers,  there  is  a large  weir  just  below 
Passage  ? — Yes,  there  was  a large  weir  just  at  Passage. 

3774.  That  was  in  the  tideway  ? — Certainly. 

3775.  Has  the  mouth  of  that  river  been  defined  by  you  ? — It  has  been  defined 
there ; not  by  me,  but  by  the  Board ; it  goes  in  a line  across  from  Passage  to 
the  church  at  Ballyhack. 

3776.  Then  it  would  be  permissible  to  establish  within  a mile  of  that,  sea- 

ward, 
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ward,  any  number  of  bag  nets  that  tbe  parties  bad  a right  to  ?— Any  number  of 
bag  nets  and  stake  nets  not  within  a mile  of  it,  seaward  and  inward. 

3777.  Mr.  Bellew-I  In  the  case  of  the  Slaney  it  would  make  no  material  dif- 
ference, you  conceive,  with  respect  to  the  bag  nets,  whether  you  defined  the 
mouth  of  the  river  or  not  ?—  N 0 ; I very  much  apprehend  that  it  would  make 
very  little  difference  to  the  net  fishermen  where  the  mouth  should  be  defined. 

3778.  Mr.  Qrogan.']  I took  a supposed  case  before,  that  the  mouth  of  the 
•river  was  defined  to  be  at  the  two  points  of  the  banks  through  which  the  river 
discharges  itself  into  the  sea ; I assume  also  that  the  bar  of  Wexford,  which 
takes  aliorseshoe  form,  does  not  extend  a mile  at  each  side  of  those  points  ; if 
the  point  where  the  river  dischai-ges  itself  into  the  sea,  therefore,  shall  be 
defined  by  your  Board  to  be  the  mouth  of  the  river,  no  bag  nets  can  be  legally 
placed  within  the  limits  of  that  horseshoe  or  bar  ?— No. 

3779-  Therefore  the  nets  must  be  placed  in  the  open  sea  ?— They  must  be 
placed  a mile  distant  from  the  mouth,  wherever  it  is  defined. 

3780.  If  the  limits  of  that  mile,  as  defined  by  you,  shall  extend  beyond  the 
limits  of  the  bar,  the  nets  will  of  course  be  in  the  open  sea  ? No ; the  bar  has 

nothing  to  say  to  it.  ' .1.  1 i 

3781.  But  if  the  mile  extends  beyond  the  limits  of  the  bar,  then  the  legal 

fishing  will  be  in  the  open  sea  ? — Yes  ; the  Act  says  that  no  nets  shall  be  placed 
within  a mile  of  that  mouth,  and  there  is  a power  in  the  Board  to  define  it  up  on 
the  map  ; to  draw  a half  circle,  and  to  say  that  there  shall  be  a mile  along  the 
shore,  and  a mile  in  front;  there  is  a whole  mUe  then  in  which  bag  nets  and 
stake  nets  cannot  be  fixed.  ^-,,7  r j j 4. 

3782  But  assuming,  as  1 said  before,  that  the  bar  of  Wexford  does  not 
extend  a mile  on  each  side  of  the  mouth  of  the  river,  the  bag  nets  to  be  legally 
established,  must  be  beyond  the  bar? — If  the  bar  is  not  farther  than  a mile 
off  and  if  the  mouth  shall  be  defined  there,  assuming  that. 

0783.  And  under  that  state  of  tilings  the  fish  that  are  now  coiifined  to  the 
narrow  channel  in  the  bar  where  the  nets  are  placed  would  have  that  ch^nel 
perfectly  uninterupted  for  their  passage  ?— Yes  ; if  the  mouth  were  defined.  ^ 

3784.  Chairman.']  Have  you  completed  your  answer  to  the  question  which 

I put  to  you  in  the  first  instance  with  respect  to  the  Slaney,  namely,  whether 
you  have  any  information  to  give  regarding  the  Slaney  upon  the  subject  on 
which  I examined  you,  particularly  as  to  the  Waterford  rivers ; have  you 
finished  your  statement  ?— -There  is  a very  considerable  class  of  persons  engaged 
in  the  draught  net  fishery ; there  are  a gi*eat  many  mill  weirs  upon  the  Slaney, 
over  aU  of  which  the  passage  of  fish  might  be  facilitated  without  interfering  at 
all  with  the  milling  power,  by  concentrating  the  waste  water,  for  instance,  that 
•is  going  over  the  weii*.  . ,,  i.*  i. 

3785.  Have  you  received  any  complaints  from  the  Slaney  on  tbe  subject  of 
tbe  close  season? — Yes,  several. 

3786.  What  is  the  nature  of  those  complaints? — The  nature  of  those  com- 

•nlaints,  or  rather  the  nature  of  the  applications,  has  been  that  it  was  a late 
river,  and  that  persons  should  be  permitted  to  fish  to  a much  later  period  than 
by  the  present  close  season.  . j ..  i,  .. 

3787;  Do  you  know  the  periods  ? — I do  not  recollect  the  penods  that  have 
been  sought  for.  , , . j.  j i, 

3788.  Was  it  stated  by  them  that  their  fishery  had  been  prejudiced  much 
by  the  alteration  of  the  close  season  -—Yes ; prejudiced  very  much ; several 
complaints  to  that  effect  have  been  made. 

3789.  Has  anything  been  done  in  consequence  of  that.'  No.  , , . - -r-. 

3700.  Is  it  your  opinion  that  all  those  complaints  should  be  attended  tor  o 
you,  in  other  words,  think  that  the  close  season  regulated  by  the  Act  ot  Faha- 
ment  is  that  appointed  by  nature  ?— I am  not  prepared  to  say  with  ’respect  to 
the  Slaney  at  present,  because  since  the  first  complaints  came  in  there  has  been 

^ But  whether  it  is  a sufficient  change  you  are  not  able  to  state  r— No ; 

I would  not  venture  to  state  at  present.  . 

3792.  Mr.  M.  J.  O'Connell.]  You  were  not  one  of  the  Commissioners  at  the 

time  that  this  inquiry  was  made  ? — No,  I was  not.  f 4.1,  £ v,  ir.  1-1.0 

,793.  Are  you  of  opinion  that  the  desU-uct.on  ot  the  fish  m the 

Slaney  takes  place  it  the  iouth,  or  at  all  events  in  the  udeway?--Not  at  alU 
there  has  been  excessive  destruction  above  m vnnter,  in  the 
0.40.  K K 3 
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portions  of  it ; fhat  1 think  is  the  great  destruction  in  the  Slaney  ; there  have- 
been  no  ^^eans  whatei'-er  for  ^ years  taken  "by  any  one  to  protect  the  breeding 
nsu,  and  by  all  the  information  which  I have  received,  and  the  evidence  that 
IS  recorded  of  the  Slaney^  the  destruction  of  breeding  fish  in  winter  has  been 
beyond  any  other  place  almost. 

3794.  Do  you  attribute  that  carelessness  to  the  destruction  of  fish  in  the 
tideway  r — No,  I do  not. 

u think  that  there  is  any  difference  between  the  feelings  and  the 

habits  of  the  people  on  the  Slaney,  and  on  the  rivers  of  the  Waterford  estuary ; 
because  you  stated  that  there  the  want  of  interest  in  the  preservation  of  the  fresh 
water  fisheries  led  to  the  destruction  of  the  fisheries  ?— It  is  quite  different  on 
th'^  introduction  of  those  bag  nets  on  the  Slaney  is  a very  recent 

3790.  There  has  been  a great  apathy  upon  tbe  subject?— A great  anathv 
upon  the  subject  m the  Slaney.  o tf  : 

3797;  Are  you  aware  that  the  Wexford  fishei-men,  as  long  ago  as  1835,  not 
on  the  alaney  certainly,  but  at  New  Ross,  formed  themselves  into  a society  for 
the  prote^ion  of  the  fisheries  ? — I am  ; that  has  nothing  to  say  to  the  Slaney 
2 nothing  to  say  to  the  Slaney;  but  thev  were  the 

Wexford  fishermen  who  formed  themselves  into  that  society?— Yes  /fishermen 
residing  in  the  county  of  Wexford  and  the  county  of  Kilkenny 

3799.  That  sooietj  stUI  exists,  does  it  not?— I do  not  think  it  does. 

communications  from  the  treasurer,  Mr 

M'Uhee  ! — I have. 

3boi.  Those  communications  have  been  made  by  him  in  the  name  of  tbe 
society,  and  have  been  addressed  to  the  Board  of  Works,  have  they  not  r— No 
not  latterly  m the  name  of  the  society.  I think  the  society  was  broken  un  • 
but  he  very  frequently  communicates  with  us.  ^ 

northward  with  which  you  ai-e  acquainted,  is 
what  ?— We  ^ve  then  several  small  rivers  beyond  the  Slaney,  till  we  come  to 
the  Liffey  at  Dublin.  Several  of  them  would  be  very  valuable  rivers  as  breed- 
ing rivers,  if  they  were  protected ; they  would  afford  a very  valuable  coast 
fisher}',  but  no  individual  having  any  interest  worth  speaking  of  in  them  th*-y 
are  totaUy  neglected  as  breeding  rivers ; near  tbe  mouths  of  some  of  them 
neJL^d  ^ who  fish  with  draught  nets,  and  they  are  also  totally 

3803.  Mr.  Bourice.]  Are  there  any  small  weii-s  in  those  rivers  ?— No  no 
fishing  weirs.  ’ 

navigable  rivers  ?— No,  not  at  all. 

intn  thi  1 Do  7on  Speak  principally  of  the  river  that  falls 

r?Jer*Lt  “e"ftcfe  ' “ >ts  tnbutaries  ,?-Yes,  und  two  or  three  other 

3806.  Mr  Bmr/te,]  The  Bray  River  ?-Yes ; then  we  come  to  the  Bray 
Shite  t .*'=  Bray  Rwer  some  years  ago  was  very  valuable,  for 

white  trout  fishing  particularly,  and  a considerable  number  of  salmon.  That 
has  been  nearly  destroyed,  principally  by  a weir  fishing. 

fm-  T ^iT?-’’  "'“I”  **‘®  Bray  River  there  is  a fishery,  and  has  been 

T rennl  T ^ ^ I’®  '®™  B is  Lord  Meih,  as  well  as 

1 lecollect.  I am  not  quite  sure;  however  he  let  his  right  of  fishing  manv 
yem-s  “go  to  a miller  who  has  a mill  there,  and  also  uses  his  miluL  pre’^ 
weP  of  fishing  having  been  granted  in  his  16^^38 

well  as  the  right  of  milling ; he  has  his  place  so  contrived  that  it  is  impossible 
wLs  l"7  ****  o*oopf  ra  on  excessively  high  flood,  and  he  told  me 

leTr  ^ recently,  that  a few  years  ago  his  fishery  was  worth  160  1.  a 
LT  T “i  ''>=  •'“s  been  aUowed  to  do  iust 

hL'liw^fehery'''*  suggested,  he  has  destroyed 

3808.  Do  you  believe  those  contrivances  to  which  you  allude  to  be  illeealr— 
Uuite  so,  and  I should  say  that  application  was  made  some  time  since  bv 
some  patties  upon  the  river  to  have  such  alterations  made  in  his  mill  premises 
as  the  law  aulicrizes  upon  the  expense  being  furnished.  A survey  and  plan 
have  been  rnade  and  m consequence  of  the  death  of  one  of  the'^ parties  it 
has  been  delayed  for  a while,  but  I was  there  a very  few  days  before  I left 

? « .i,  '"E  luira  agrees  to  the  plmi  of 

letting  the  fish  up  ; he  makes  no  objection  whatever.  ^ 
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3f>og.  Mr.  Bethw.]  Whose  pla»  is  that  r— It  is  a plan  done  by  our  Board  by 
• one  of  our  engineers  in  conseqnenee  of  the  applieation;  an  estimTe  h^ 
purpose  ° ‘11=“  Mnd?for  tto 

3810.  Mr  Grogan.-]  The  miller  then  is  satisfied  that  the  manner  in  which  he 
river  lumself  has  been  destructive  to  his  own  property?— 

arrangement  made  by  the  Board 
should  be  effected  !-Quite  so  ; then  I should  say  that  in  damaging  his  own 
property  so  much  in  the  fistey  he  has  damaged  the  interests  of  those  outside 
that  ^ain,  because  this  would  have  been  a very  valuable  breeding  river  for  others 
as  well  as  him,  and  the  white  trout  fishery  that  did  exist  there  is  nearly  valueless 
in  consequence.  ^ 

3812.  Chairman.-]  Will  you  proceed  to  the  Liffey,  and  give  what  information 
ocrars  to  you  on  the  same  subject? —Then  we  come  to  the  Liffey,  and  the 
Liftey  is  a very  peculiarly  circumstanced  river.  I was  directed  soon  after 
I commenced  office  to  inspect  the  Liffey,  and  make  a report  upon  it,  which  is 
before  the  Committee.  r 1 > 


3813-  That  report  has  been  returned  by  the  Board  of  Works,  and  is  in  course 
of  being  printed  by  this  Committee  ?— Yes.  In  the  estuary  of  the  Liffey  we 
have  several  persons,  in  the  exercise  of  their  common  law  rights,  fishing  with 
draught  and  seine  nets;  we  have  also  some  others  who  have  taken,  and 
pay  rent  for  bag  net  fishings,  from  the  proprietors  of  the  soil,  under  the  pro- 
lusions of  the  5th  & 6th  Victoria.  We  then  come  up  to  Island  Bridge,  where 
there  is  a long-established  fishery,  held,  I believe,  under  charter.  The  right  of 
fishing  there  was  originally  granted,  and  a fishing  weir  existed.  The  person 
who  w^  in  possession  of  the  rights  of  fishing  at  some  period,  made  a lease  to 
a man  tor  a mill  site,  and  a large  mill  was  erected.  In  this  lease  for  a mill 
site  he  still  reserved  the  right  of  fishing?  he  parted  with  all  his  interest,  sold 
It,  I believe,  except  the  right  of  fishing,  and  after  the  mill  was  erected,  the  weir 
then  continued.  At  one  time  it  was  greatly  raised,  and  it  continued  to  be  used 
as  a mill  weir,  and  as  a fishery  weir.  The  miller  enlarged  his  wheels,  and  he 
raised  the  weir,  and  drew  so  much  water  finally  through  his  tail  race,  that  the 
person  owning  the  fishery  found  that  his  fishery  was  greatly  damaged,  and  he 
commenced  an  action  against  the  miller  ; there  was  a great  deal  of  litigation 
about  It,  ^nd  It  ended  in  a curious  way.  The  judge  suggested  to  the  parties 
• better  settle  it  privately,  inasmuch  as  when  the  pei*son  owning 
the  fishery  wished  for  his  own  advantage  to  turn  it  into  a mill  weir,  the  public 
might  come  in  and  say,  “ You  may  have  it  as  a fishery  weir,  as  you  originally 
had  it,  or  as  a mill  weir,  but  you  shall  not  have  it  as  both.”  They  did  settle 
it,^anci  the  weir  exists  there  in  that  way ; the  man  fishes  under  the  weir,  and 
It  IS  a very  great  barrier. 

3814.  Mr.  Bourke.']  Does  the  mill  exist  still  ? — The  mill  exists  still,  and  is  a 
very  vmuable  mill,  I believe ; there  have  been  a great  many  complaints  made 
to  the  Board  from  time  to  time  about  it,  and  it  is  not  at  all  regulated  at  present 
according  to  the  provisions  of  the  law. 

3815*  Chairman.]  Have  you  any  other  observations  to  make  on  that  river  ? — 
in  coming  up  the  Liffey  there  is  a great  succession  of  mill  weirs  upon  the 


3816.  yir.  Grogan.]  Is  there  any  ladder  or  pass  for  the  fish  of  any  kind  in 
tnat  weir  at  Island  Bridge  ? — No  ladder  or  pass  whatever,  though  there  is  quite 
a sufficiency  of  water  to  let  the  salmon  over  the  weii*.  The  result  of  that  trial 
was  that  the  party  would  not  allow  the  miller  to  take  all  the  water,  but  in  the 
places  where  the  overflow  of  the  water  is,  he  has  bars  placed  so  as  to  prevent 
the  salmon  going  up,  then  he  hauls  them  in  with  a net  below. 

3817*  There  is  an  overflow  of  water  on  tliat  Tnill  weir? — There  is,  and  quite 
sufficient  in  all  ordinary  weather  to  let  up  the  fish,  but  there  is  a grating 
placed  to  prevent  their  going  up. 

38 18.  Who  placed  the  grating  there  ? — The  man  who  owns  the  fishery  insists 
upon  it,  otherwise  the  fish  would  go  up. 

3819.  Capt&in  J ?-chdall.]  That  is  an  illegal  obstruction  ?— Yes,  I think  it  is ; 
1 think  that  that  weir  is  altogether  illeg^;  used  for  the  double  puimose  of 
milling  and  fishing. 

3820.  Mr.  Bourhe.]  And  we  are  to  understand  that  when  the  flood  is  so  great 

<^•40*  K K 4 that 
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that  the  sluices  are  obliged  to  be  raised,  a grating  is  put  at  the  foot  of  the 
sluice  to  prevent  the  fish  going  up  ? — Certainly.  There  is  another  thing  which 
I ought  to  mention  perhaps  with  respect  to  that  weir.  There  is  a sluice  whicli 
may  be  opened  to  let  fish  up  in  the  weekly  close  time,  hut  my  opinion  of  that 
is,  that  it  is  so  constructed  that  it  does  not  let  them  up  even  in  the  weekly 
close  time  as  they  should  be  allowed  to  go  up. 

3821.  Chaii-man.']  Will  you  proceed  with  your  statement  r — Then  you  come 
higher  up  the  Liffey,  and  there  is  a great  succession  of  weirs,  particularly  at 
Lucan ; there  is  a weir  at  Lucan,  which  is  exceedingly  destructive  to  fish,  and 
which  prevents  their  getting  up  to  spawn,  even  after  the  person  owning  the 
fishery  at  Island  Bridge  allows  them  to  pass,  for  the  purpose  of  stocking  the 
river ; they  are  impeded  by  the  weir  at  Lucan  ; a great  destruction  occui’S  in 
the  river  by  gafiing  them,  and  taking  them  with  nets,  when  they  cannot  ascend. 
That  weir  could  easily  be  arranged,  without  in  the  slightest  degree  interfering 
with  the  milling  power.  There  are  several  other  weirs,  none  of  them  such  an 
impediment  as  the  Lucan  weir.  Then  at  Leixlip  above  that,  there  is  a natural 
obstacle ; the  fish  jump  up  it  in  a most  extraordinary  way ; however,  that  could 
also  be  greatly  improved ; some  fish  get  above  it,  and  a great  many  fail  to  do  so, 

3822.  Mr.  Bourke.']  Will  you  describe  how  it  might  be  improved  ? — Itmight 
be  improved  in  two  ways ; it  might  be  improved  very  easily  by  something  of 
the  same  construction  that  I described  at  Mr.  Malcolmson’s  factory,  in  the 
county  of  Waterford ; with  very  little  difficulty  that  could  be  easily  improved. 
Then  above  that  there  are  a great  many  other  weirs  ; mill  weirs ; altogether,  the 
character  of  the  Liffey  is  one  eminently  calculated  to  afford  a large  stock  of 
fish. 

3823.  Chairman.]  You  have  omitted  any  statement  as  to  poaching? — There 
is  considerable  poaching  upon  the  upper  parts ; there  has  been  some,  and  con- 
siderable protection  there.  The  owner  of  the  Island  Bridge  Fishery  has  had 
sufficient  interest  in  the  river,  to  have  it  guarded  to  a certain  extent  in  the- 
winter  season  ; therefore,  there  has  been  a good  deal  of  protection  in  that  way 
upon  the  Liffey. 

3824.  Have  you  finished  your  general  statement  on  this  subject? — Yes;  on 
the  Liffey. 

3825.  Mr.  Bourke.]  The  supply  of  salmon  I believe  in  the  upper  part  of  the 
Liffey  is  very  small? — Very  small. 

3826.  What  do  you  think  would  be  the  best  steps  to  take  to  increase  the 
supply  ; in  fact,  to  give  the  upper  proprietors  a fair  share  of  fish  in  the  Liffey  ? 
— ^The  steps  to  take  would  be  to  render  in  the  first  place  the  fishing  weir  at 

sland  Bridge  legal  in  its  construction ; the  next  step  would  be  to  afford 
acilities  for  the  fish  getting  over  the  mill  weirs,  and  the  other  would  be  to 
afford  them  the  facility,  by  the  means  to  which  1 have  alluded,  of  getting  up 
the  fall  at  Leixlip. 

3827.  Would  the  ladder  which  you  would  erect  at  Leixlip  be  a very  expensive 
or  great  undertaking  ?— No,  I do  not  think  it  would. 

3828.  Would  it  be  made  of  wood,  or  of  stone? — It  could  be  made  of  wood ; 
the  one  to  which  I alluded  in  the  county  of  Waterford,  was  made  of  timber. 

3829.  Mr.  BeUew.J  Could  not  the  Board  interfere  in  some  portion  of  these 
illegal  proceedings  with  regard  to  this  weir  ?— The  Boai-d  could  have  interfered 
in  my  opinion  with  respect  to  obliging  the  fishing  weir  to  be  constructed 
according  to  law;  they  could  also  interfere  with  respect  to  the  passes  over  the 
mill  weirs,  if  the  means  were  provided. 

3830.  Mr.  Grogan.]  By  the  term  “ fishing  weir,”  what  weir  do  you  refer  to  r 
— The  Island  Bridge  well-,  which  is  a fishing  weir  established  for  fishery. 

3831.  Mr.  Bourke.]  W^hat  is  to  prevent  the  Board  now  taking  steps  to 
insure  the  weir  at  Island  Bridge  being  legally  fished  ? — In  that  weir  I think 
that  some  difficulties  would  arise  from  the  way  in  which  the  Act  of  Parliament 
of  5th  and  6th  Victoria  is  framed. 

3832.  Then  do  you  think  that  it  would  be  matter  of  action  in  one  of  the 
courts  of  law  r" — I do,  because  when  the  Act  the  5th  and  6th  Victoria  passed 
there  was  no  pass  or  gap  in  that  weir,  and  I believe  for  a great  many  years 
before  that ; and  then  although  the  charter  may  have  required  a Queen’s  share 
in  it,  still  long  prescriptive  right  might  make  a difficulty.  There  is  also  another 
difficulty,  which  is,  its  having  been  converted  into  the  double  purpose  of  a- 
milling  weir  as  well  as  a fishing  weir, 

3833-  It 
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extent^'  V««’U, 

.■^834.  amirman.']  But  how  can  there  he  a prescriptive  right,  I suDDose  

you  do  not  mean  to  assume  that  the  weir  is  legal  until  it  has  been  established  March  1849. 
by  a decision  ? — I do  not. 


3835-  You  say  it  is  claimed  under  a charter  ? — I believe  so. 

383d.  In  what  reign  was  that  charter  dated?— I do  not  know  at  all 

3837.  Mr.  Grogayt.]  You  stated  that  the  wording  of  the  existing  law,  in  vour 

opinion,  threw  some  diificulty  in  the  way  of  settling  the  point  of  the  legali^  of 
that  weir  ?— I think  it  does,  from  the  way  in  which  the  law  is  framed  ; the  law 
says  that  so  and  so  shall  be  done  upon  compensation  being  given ; that  gaps 
and  passes  may  be  made  in  fishing  weirs  upon  compensation  being  given  in 
the  case  of  such  weirs  where  a free  gap  or  passage  could  not  be  enforced  before 
the  passing  of  this  Act ; then  it  says  in  another  clause,  that  the  person  owning 
me  fishery  shall  be  obliged  to  open  a gap  in  all  weirs  where  that  gap  could 
be  enforced  before  the  passing  of  the  Act;  and  I think  that  that  leaves  the  law 
in  a very  clouded  and  uncertain  state  still. 

_ 3S38.  It  does  not  alter  the  rights  of  parties;  it  creates  difficul- 

ties m the  way  of  enforcing  those  rights.  Are  you  not  aware  that  the  Act 
expressly  reserves  all  rights  to  be  determined  by  law  ? — It  does.  The  question 
was,  whether  there  would  be  any  difficulty  in  causing  this  weir  to  be  con- 
structed according  to  law.  I think  there  would  be  those  difficulties  which 
I have  stated. 


3839.  It  can  only  be  done  through  a very  expensive  process  of  litigation  ? 

Through  a very  expensive  process  of  Htigation;  and  I conceive  that  wherever 
that  neglect  has  existed  for  a long  time,  and  as  long  as  that  neglect  exists,  those 
difficulties  must  increase.  That  is  one  reason  why  I stated  in  my  former 
evidence  that  I thought  there  were  some  matters  which  the  Commissioners 
had  not  done  in  conformity  with  the  provisions  of  the  Act,  and  which  they 
ought  to  have  done.  There  are  a great  many  cases  in  which  there  would  not 
be  any  difficulty  now,  but  if  they  are  allowed  to  continue  for  some  time  there 
may  be  considerable  difficulty.  ’ 

3840.  Is  not  the  Act  defective  in  that  very  respect,  that  whilst  it  provides 
that  m weirs  to  be  erected  something  shall  be  done  according  to  the  direction 
of  the  Commissioners,  it  fails  to  provide  for  the  case  of  both  the  Commissioners 
and  the  parties,  or  one  of  them,  neglecting  their  duty? — Yes. 

3841 . So  that  there  is  no  provision  made  for  the  case  of  a weir  erected  since 

the  passing  of  the  Act,  but  erected,  in  fact,  in  violation  of  its  provisions  ^ No  • 

pd  a great  many  weirs  have  been  erected  since  the  passing  of  the  Act,  where 
it  might,  without  inconvenience  to  any  party,  have  been  done  while  the  weir 
was  being  erected  ; but  now  there  would  be  some  expense  to  the  party. 

3842.  Mr.  Botir/ce.]  Do  you  think  that  the  law  with  regard  to  the  weekly 
close  time  is  obsei-ved  in  the  Island  Bridge  weir  ?— No,  I do  not  think  it  is ; 
I do  not  thinlc  the  opening  is  properly  consti-ucted ; I do  not  think  the  fish  can 
get  up  freely. 

3S43.  On  the  Sundays  ? — On  the  Sundays. 

3844.  Why,  what  is  to  prevent  them  ?— I think  they  are  prevented  by  the 
great  force  of  water,  from  the  way  in  which  the  sluice  is  left ; it  is  very  difficult 
for  the  fish,  where  there  is  a great  pressure  of  water,  and  the  sluice  is  not 
entirely  raised,  to  force  their  way  up. 

3845.  But  they  do  force  their  way  up  ? — I do  not  think  they  do  as  they 
ought;  not  in  the  weekly  close  time. 

V,  3S46.  Mr.  Groffan.']  Are  the  bars,  to  which  you  refer  as  being  in  the  way  of 
the  fish  in  the  sluice,  continued  in  the  weekly  close  time  ? — llie  bar  is  not  in 
the  way  of  the  sluice. 

3S47.  Mr.  Bourke.l  That  cannot  be  a matter  of  law  ? — No  ; I think  that  it 
could  be  done. 


3848.  It  could  be  done  by  action  at  petty  sessions,  could  not  it,  at  the  nearest 
petty  court? — No,  I do  not  think  it  could. 

3B49.  Mr.  Bellew.'j  With  regard  to  keeping  the  cruives  open? — No;  because 
taking  off  those  rails  that  I spoke  of,  which  are  at  present  put  to  prevent  the 
fish^  getting  up,  would  not  effect  directly  a pass ; some  little  engineering  in 
addition  would  be  required  to  make  it  an  effective  pass. 

3850.  Chairman.]  Assuming  that  there  is  a several  fishery  there  at  all,  is  not 
L L there 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


W.  J.  FJemell, 
Esq. 


vj  Murch  1849. 


258  MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 

there  some  further  difficulty  in  respect  of  a conflict  of  claim  between  the 
corporation  of  Dublin  and  some  other  party  ? — I am  not  aware  of  that. 

3851.  Mr.  Bellew.]  With  regard  to  the  law  as  to  the  cruives  being  open 
from  Saturday  night  till  Monday  morning,  could  not  that  be  enforced? — Yes, 
but  there  is  no  pass ; there  was  a cruive  in  the  very  place  purporting  to  be 
a provision  as  to  the  weekly  close  time,  but  so  useless  was  it  as  a cruive  to  take 
fish,  that  they  have  abandoned  it ; there  is  no  cruive  now  ; the  fish  are  entirely 
taken  by  nets  below  the  weir ; they  do  not  use  a cruive  at  present. 

3852.  Mr.  Groffan.']  Under  the  law  as  it  stands  at  present,  is  there  a pow'erin 
any  parties,  the  Commissioners  or  the  public,  to  put  a ladder  for  the  ])assage  of 
fish,  such  as  we  have  been  speaking  of? — There  is  under  the  law  perfect  power 
to  put  up  all  those  passes  if  there  were  funds  enough. 

3853.  *The  only  difficulty  being  the  want  of  adequate  funds  ? — Yes. 

3854.  Could  it  be  done  under  the  existing  law  without  reference  to  the  courts 
of  law? — Yes,  in  most  instances. 

385.5.  In  this  particular  weir  ? — Yes,  certain  things  could  be  done  there  with- 
out reference  to  the  law. 

3856.  What  are  those  ?— The  overfalls  could  be  so  arranged  that  the  fish  . 
could  get  up. 

3857.  If  I understood  you  correctly,  you  stated  that  those  overfalls  were  not 
judiciously  placed  for  the  passage  of  the  fish;  that  they  were  not  in  the  best 
places  for  the  passage  of  the  fish,  in  your  opinion  ?— They  are  very  well  placed, 
but  the  bars  prevent  the  fish  going  up. 

3858.  Captain  Are  they  casual  overfalls,  or  made  on  purpose 

TTiev  are,  to  a certain  extent,  made  on  purpose;  for  the  purpose  of  bringing  a 
sufficient  quantity  of  water  into  the  property  of  the  man  owning  the  fishery ; 
otherwise  the  fish  would  run  up  into  the  tail-race  ; that  was  the  subject  of  the 
trial  to  which  I alluded ; he  insists  that  there  shall  be  a certain  flow  of  water 
to  bring  the  fish  up  to  where  he  takes  them  in  the  draught  net,  otherwise 
nearly  the  whole  current  of  the  river  would  be  drawn  through  the  mill  wheel, 
and  the  fish  would  go  up  to  the  mill  wheel ; it  is  with  that  object. 

3859.  Mr.  Bellew.]  Is  there  any  other  important  weir  on  the  ? — I have 

stated  several  others. 

3860.  Chah-man.]  You  are  aware,  probably,  that  amongst  the  papers  pre- 
sented by  the  Board  of  Works,  there  are  several  reports  from  yourself  on 
different  topics  ? — There  are. 

3861 . 1 ask  you  generally  whether  you  still  remain  of  the  opinions  expressed 
by  you  in  those  reports,  more  particulaidy  the  report  which  you  presented  on 
the  subject  of  the  Liffey  ? — Quite  so. 

3862.  Particularly  this  report  on  the  subject  of  the  Liffey  ? — Quite  so. 

3863.  Mr.  SottrAe.]  Do  you  think  that,  if  the  funds  were  forthcoming,  alter- 
ations might  be  made  in  the  weir  at  Island  Bridge,  which  would  materially 
assist  the  passage  of  the  fish  in  the  weekly  close  season  ? — I am  quite  satisfied 
that  if  funds  were  furnished  to  enable  that  weir  and  the  others  upon  the  Liffey 
to  be  regulated,  the  Liffey  would  not  only  be  a very  interesting  river  to  the 
upper  proprietors  in  the  way  of  amusement,  but  through  that  it  would  afford, 

I think,  exceedingly  valuable  fishing  for  the  public  in  the  estuary,  and  tideway, 
and  harbour. 

3864.  But  do  not  you  think  that  the  owner  of  the  weir  at  Island  Bridge 
could  prevent  such  alterations  as  I allude  to  ? — No  ; I think  that  verj'  material 
alterations  could  be  made  in  the  Island  Bridge  weir,  which  the  proprietor  of 
the  fishery  could  not  well  contest ; very  considerable  alterations. 

3865.  Mr.  BeUew.'j  Is  there  not  a considerable  amount  of  propex*ty  embarked 
in  mills  on  the  Liffey  ? — Veiy. 

3866.  Mr.  Grogan.']  Do  you  conceive  that  those  alterations  in  the  weirs, 
both  at  Island  Bridge  and  above,  could  be  effected  so  as  to  improve  the  fishing, 
without  prejudice  to  the  mill  power  ? — Unquestionably ; for  I was  in  communi- 
cation with  a great  many  of  the  millers  as  I went  ^ong  the  river,  and  many 
made  no  objection,  and  said  they  should  be  very  willing  to  see  it  done. 

3867.  Mr.  Bourke.^  Do  you  think  that  the  miUers  in  general  are  anxious  for 
the  preservation  of  the  fish? — I am  satisfied  that  they  would  like  to  have  fish  ; 
they  do  not  turn  their  attention  much  to  it,  or  think  much  about  it. 

3868.  Mr.  Gropan.1  If  the  alterations  which  you  suggest  were  made  in  those 

weirs. 
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weirs,  and  the  breed  of  fish  thereby  improved,  the  gentlemen  at  Island  Bridge 
would  be  benefited  likewise  ? — Very  much  benefited. 

3869.  Captain  Archdall.']  Have  the  Commissioners  at  present  the  power  to 
see  that  the  hatches  in  weins  which  are  opened  in  the  weekly  period  for  the  ' 
fish  to  go  up,  are  sufficient  for  that  purpose? — They  have. 

3870.  And  if  not  sufficient,  have  they  any  power  to  interfere  ? — Yes,  to  cause 
them  to  be  constructed. 

3871.  Have  they  power,  in  the  case  of  this  Island  Bridge  weir,  to. see  that 
the  hatch  there  is  properly  constructed  ? — I think  they  have ; but  actually 
there  is  no  hatch  there  at  present ; there  was,  but  the  parties  do  not  use  the 
hatch  at  present  there. 

3872.  Mr.  Bour'ke.']  Have  there  been  any  complaints  made  as  to  the  close 
season  on  the  Liffey  ? — ^Yes;  the  complaints  have  been,  I think,  entirely  con- 
fined to  the  owner  of  the  Island  Bridge  fishery,  Mr.  Worthington. 

3873.  What  does  he  complain  of? — He  complains  that  he  is  not  allowed  to 
fish  earlier  ; and  he  states  that  he  would  not  object  to  stop  fishing  sooner. 

3874.  Have  you  knowledge  yourself  whether  his  complaints  are  well- 
founded  ? — I do  not  think  that  Mr.  Worthington’s  complaints  are  very  well 
founded ; his  complaints,  I think,  existed  before  an  alteration  took  place  in 
the  law,  by  which  he  gets  12  days  earlier  than  he  did;  but  still  he  wishes  for 
more. 

3875.  Do  you  know  whether  the  police  ever  interfered  in  fisheiy  matters  on 
the  Liffey,  to  see  that  the  provisions  of  the  law  are  complied  with  ? — Some 
police  parties  do,  and  others  do  not.  Complaint  was  made  to, me  at  one  time, 
of  the  police  not  interfering  at  Lucan  Bridge,  which  is  one  of  the  most  formida- 
ble barriers.  On  calling  upon  the  police,  they  stated  that  they  had  done  so. 

I think  Mr.  Worthington’s  complaints  were  ahnost  all  before  the  change  of  the 
law  was  made,  which  allowed  him  to  commence  fishing  on  the  1 st  of  February, 
instead  of  the  12th  ; however,  he  still  says  that  it  is  a great  injury  to  him  not 
being  allowed  to  commence  on  the  1st  of  January. 

3876.  But  it  is  not  the  intention  of  the  Commissioners  to  alter  the  close 
season,  in  consequence  of  Mr.  Worthington’s  representations  ? — The  way  in 
which  the  question  stands,  respecting  the  alteration  of  the  close  season  generally 
for  Ireland,  is  this : the  Commissioners  have  declined,  and  I think  very  properly, 
to  make  any  changes  until  next  July,  when  under  the  provisions  of  the  Act 
pissed  in  the  last  Session,  there  will  be  Boards  of  Conservators  formed,  who 
will,  upon  aU  the  rivers  in  Ireland,  represent  the  different  classes  of  fishermen. 
It  was  determined  for  this  past  season  not  to  make  an  alteration,  and  to  wait 
until  those  Boards  expressed  their  opinions  upon  the  different  rivers  of  Ireland. 
There  will  be  a Board  for  each  district,  of  persons  residing  on  the  spot,  and 
having  an  interest  in  that  part,  and  best  calculated  for  the  purpose ; and  any 
representation  coming  from  a Board  constituted  in  that  way,  and  representing 
ail  the  interests,  upper  and  lower,  will  come  with  greater  force  to  the  Board. 

3877.  Mr.  £dlew.~\  Under  what  circumstances  do  you  state  that  the  police 
were  called  upon  ? — They  were  called  upon  by  Mr.  Woi’thington  at  different 
times,  to  prevent  persons  taking  fish  at  the  weir,  and  to  see  that  the  sluices 
were  opened  on  the  Sunday.  Mr.  Worthington  made  several  complaints  on 
those  occasions,  but  I could  not  ascertain  that  the  facts  were  entirely  as  he 
represented. 

3878.  Have  the  police  power  to  act  for  that  purpose  ? — Yes  ; under*  an  Act 
passed  since  the  6 & 6 Viet.,  the  police  are  empowered  to  act  in  all  offences  against 
the  close  season  and  to  see  that  passes  in  weirs  are  open  during  the  weekly 
close  time.  That  Act  prescribes  their  duties,  and  it  provides  that  they  are  to 
do  all  those  things  when  it  does  not  interfere  with  their  other  duties,  and 
Colonel  M‘Gregor,  upon  every  occasion  on  which  I refer  to  him,  is  most  anxious 
that  the  police  should  do  everything  in  their  power. 

3879.  Praeticall)' from  your  knowledge  do  they  generally,  throughout  Ireland, 
interfere  with  regard  to  having  the  hatches  open  ?— In  some  places  they  do. 

3880.  Captain  Without  being  instructed  to  do  so.-- — They  have 

general  instructions,  and  when  complaints  have  been  made  specially  from 
localities  ; I have  upon  many  occasions  communicated  with  Colonel  M’Gregor 
to  a ^■ery  recent  time,  and  he  has  then  had  special  directions  given  to  the  police, 
but  they  have  general  orders  to  do  k. 

388 1 . Mr.  Bourhe.']  Is  there  not  a general  order  printed  and  sent  from  the 

0.40.  LL2  head 
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head  office  in  Dublin  to  the  police  r — There  is ; there  are  printed  instructions 
■with  respect  to  the  Fishery  Laws. 

3882.  Captain  J.rcAdaZZ.]  Does  that  apply  to  hatches  in  the  mill  weirs  as 
well  as  in  fishery  weirs  ? — It  does,  where  there  are  passes. 

3883.  Mr.  Bdlexo.'l  If  that  order  were  generally  acted  upon  by  the  police, 
would  it  not  be  very  seldom  that  any  cases  would  occur  contrary  to  the  law  in 
that  respect  1 — There  would  be  very  many ; there  are  a great  many  places  where 
there  are  no  police  stations,  and  in  all  the  tideways  the  police  cannot  act ; where 
■tliere  are  the  bag  nets,  and  so  on,  they  are  quite  useless ; in  other  places  where 
there  are  stations  convenient  they  do  it  in  many  cases,  but  there  are  a great 
many  where  there  are  not.  Then  it  is  very  easy  for  a policeman  to  avoid  it, 
because  the  provision  of  the  Act  is  if  it  does  not  interfere  with  his  other  duties. 

3884.  Mr.  Grogan.']  Where  do  you  define  the  mouth  of  the  River  Liffey  ? — 
1 could  not  describe  it  to  you  exactly  without  a map. 

3885.  "Mv.  Bellew.']  But  it  is  defined  ? — It  is  defined. 

3886.  Chairman.']  Will  you  proceed  with  the  next  river  ? — The  next  river  is 
the  Boyne. 

3887.  Will  you  proceed  with  the  River  Boyne,  upon  the  heads  on  which  you 
have  been  examined,  beginning  at  its  mouth  — The  River  Boyne  is  a very 
important  river,  and  the  salmon  fisheries  of  it  are  very  valuable.  There  are 
a considerable  number  of  men  there  who  also  fish  with  draw  nets  in  the  tide- 
way, under  their  common  law  right.  Then  at  Old  Bridge  there  is  an  exclusive 
fishery,  and  a weir  belonging  to  Mr.  Coddington.  I was  also  instructed,  soon 
after  I undertook  office,  to  make  an  inspection  of  this  weir  of  Mr.  Coddington. 
I inspected  that  weir,  and  I reported  upon  it ; it  is  fished  with  cruives  and 
boxes  ; and  there  is  a Queen’s  share,  but  the  Queen’s  share  is  so  placed,  and 
so  circumstanced,  that  it  is  of  very  little  use  in  letting  fish  up. 

3888.  Will  you  explain  why? — In  the  first  place,  instead  of  being  in  the 
deepest  part  of  the  river,  in  the  centre,  it  is  entirely  at  one  side  of  the  river, 
and  there  is  a small  river,  a tributary  to  the  Boyne,  running  out  there,  that 
brings  a great  quantity  of  gravel  and  stones ; there  is  a great  deposit,  and  a 
sort  of  island  formed,  partiy  artificial,  and  partly  from  deposit  left  by  this 
stream ; and  its  effect  is,  that  it  makes  a long  spur  wall  as  it  is  called,  and 
conveys  this  very  small  portion  of  water  very  far  down,  and  the  stream  is  so 
inconsiderable  there,  that,  excepting  in  high  floods,  no  fish  at  all  will  approach 
that  place  to  go  up  the  Queen’s  share.  I also  ascertained  from  parties  upon 
the  spot,  indeed  the  fishermen,  the  tenants  of  this  weir,  that  this  Queen’s  share 
a very  few  years  before  had  been  in  another  place,  and  in  the  proper  place  ; 
that  Queen’s  share  has  been  stopped  up  recently,  and  this  share  has  been 
opened  at  the  side  of  the  river,  which  has  not  at  all  the  effect  of  letting  up  the 
fish  ; in  addition  to  which  I found,  a very  short  way  above  Mr.  Coddington’s 
weir,  a navigation  wall.  The  navigation  of  the  Boyne  there  is  under  the  con- 
trol of  the  Board  of  Works. 

3889.  Mv.Beltew.]  Within  these  few  years? — ^Yes,  and  is  now;  I found 
that  this  navigation  wall  had  the  effect  in  all  ordinary  weather  also  of  rendering 
the  weekly  close  time  in  Mr.  Coddington’s  weir  quite  valueless  to  the  people 
above  ; for  no  matter  how  faithfully  the  cruives  might  be  opened  on  Sunday, 
the  fish  certainly  could  pass  through  the  weir,  but  unless  there  was  a high 
flood  they  could  not  get  over  the  navigation  wall ; and  on  Monday  morning  Mr. 
Coddington’s  tenants  came  with  a sweep  net,  and  swept  all  the  fish  in. 
I suggested  this  to  the  Board,  and  they  having  the  wall  in  their  own  control, 
I got  the  Board  to  send  down  their  engineer.  I accompanied  him  there,  and 
we  put  one  of  those  passes  upon  the  wall,  merely  concentrating  the  waste 
sheet  of  water,  and  since  that  the  salmon  have  been  able  to  get  up,  and  it  has 
been  a great  benefit  to  some  of  the  upper  parties. 

3800.  Mr.  Bourlce.]  When  was  that  done  ? — Two  years  ago,  I think. 

3891.  Mr.  Bellew.]  And  with  regard  to  the  gap,  have  the  Board  taken  any 
steps  ? — The  Board  have  never  taken  any  steps  with  regard  to  the  gap. 

3892.  As  to  putting  it  in  the  place  where  it  was  formerly  ?~No,  but  I think 
that  is  a case  where  there  is  no  difficulty  whatever  ; there  is  no  compensation 
to  be  given ; there  is  nothing  to  be  done  except  for  the  Commissioners  of 
fisheries  to  send  and  have  the  pass  opened  where  it  ought  to  be. 

3893.  Mr.  Bourke.]  That  is  the  only  part  then  in  Mr.  Coddiugton’s  weir, 

which  you  imagine  to  be  illegal,  the  bad  position  of  the  Queen’s  share  r Yes.^ 

3894.  There 
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3894-  There  has  never  been  any  other  objection  taken  to  it?— No  ; I never 
heard  of  any ; that  is  the  main  objection. 

38.95-  Mr.  Belhv>:\  And  about  the  cruives  f— The  cruives  are  fair  but  there 
was  no  use  m opening  the  cruives  so  long  as  the  navigation  wall  remained 
as  It  was,  because  the  weekly  close  time  was  of  no  use  to  the  unner  narties 
except  in  very  high  floods. 

3896.  Chairman.\  Will  you  proceed  up  the  river?— Then  higher  up  the 
river  there  IS  a weir  belonging  to  Mr.  Osborne;  that  is  fished  by  cruives  and 
that  IS  fished  properly.  Then  you  come  to  Slane,  and  there  is  a weir  wUch 
IS  an  exceedingly  great  barrier ; the  fish  are  gaffed  there  and  taken  by  nets  in 
every  possible  way.  There  is  a tiling  there  constructed  (it  had  been  con- 
giucted  before  I saw  it)  for  the  purpose  of  facilitating  the  fish  getting  up,  but 
Iroin  Its  ill  constniction  it  is  quite  inoperative,  and  at  that  weir  also  a very 
^eat  facility  could  be  given  to  the  fish  to  go  up  without,  in  the  most  trifling 
degree,  interfering  with  the  mill,  because  it  is  only  to  avail  oneself  of  the  water 
alter  it  has  passed  the  upper  part  of  the  weir,  and  concentrate  it  into  a narrow 
space ; by  doing  that  simply  the  fish  could  get  up  freely  ; but  that  could  not 
be  done  without  supplying  the  funds,  it  would  cost  money. 

3097-  Mr.  Bdlew.]  Jhe  alteration  in  Mr.  Coddington’s  weir  would  cost 
money  ?— 1 do  not  think  it  would  cost  much  ; of  course  persons  would  go  down 
there,  and  it  would  cost  something,  but  not  much. 

3898-  Mr.  Bourhe.']  Are  you  aware  that  that  ladder  to  which  you  have 

relerred  w^as  put  up  by  a society  which  existed  in  that  country  at  one  time’ 

i do  not  know  who  put  it  up. 

"With  regard  to  the  cruives  at  Slane,  what  is  the  state  of 
things  i — ihere  are  no  cruives  there;  it  is  a mil]  weir. 

3900.  Mr.  Bonrke.']  Are  you  aware  of  the  practice  which  exists  under  the 
bridge  of  Slane,  of  a man  living  in  a sort  of  hut  there,  and  gaffing  the  salmon 
as  they  go  up  r— It  was  stated  to  me.  There  is  another  thing  connected  with 
putting  passes  over  mill  weirs  of  that  kind,  and  availing  yourself  of  the  waste 
water,  which  it  may  be  no  harm  to  mention  to  the  Committee,  to  show  how 
completely  It  can  be  done  with  regard  to  certain  fisheries,  though  the  weir  may 
be  a verj--  high  one ; in  all  times  of  a fresh  of  water,  in  almost  every  weir,  if  not 
in  every  weir  m Ireland,  there  is  a certain  waste ; in  almost  every  weir  with 
which  1 am  acquainted  there  is  a sufficient  quantity  of  waste  water,  by  con- 
centrating It  as  I said,  to  enable  the  fish  to  get  up  ; then  in  very  dry  weather 
m summer,  on  the  other  hand,  there  is  no  overflow  during  that  time,  but 
then  It  IS  not  necessary  to  have  it;  so  that  by  making  these  contrivances 
over  existing  mill  weirs  it  would  be  quite  sufficient  for  all  the  purposes  of  the 
fishery  to  have  them  so  regulated,  that  whenever  there  was  that  fresh  of  water, 
the  water  should  be  so  managed  that  the  fish  could  get  up. 

3901.  aiainnan.]  Will  you  proceed  still  up  the  river  ?- Higher  up  upon 
the  river  there  are  other  weirs  ; I was  not  able  to  visit  them  all  upon  that  occa- 
sion ; they  arc  over  some  tributaries  to  the  Boyne,  upon  which  drainage  works 
have  been  going  on  under  the  Boai-d  of  Works,  and  I understand  that  there 
have  been  some  passes  made,  but  1 have  not  seen  them. 

S902.  I forget  whether  you  stated  that  at  the  mouth  of  the  Boyne  there  were, 
or  were  not,  bag  or  stake  nets  ?— No,  I do  not  think  there  are  any  bag  or  stake 
SnS*'’  Boyne,  neither  has  the  mouth  of  the  Boyne  been 

ivhat  part  of  the  Boyne  do  you  suppose  that  salmon  can  now 
go  ?— They  go  up  very  high  ; they  go  to  Navan,  and  above  it, 

39°4-  Are  there  any  werr.s,  excepting  those  which  you  have  mentioned,  that 
obstruct  the  river  entirely  to  the  passage  of  fish?— There  are  several  that 
0 s met  it  entirely,  except  in  floods  ; hut  then  in  floods  fish  get  over  almost  all 
weirs  occasionally. 

^905.  Subject  to  the  observations  which  you  have  made  already,  of  course  r 

3906.  Mr.  Bour/ce.]  Are  you  aware  that  there  is  a great  deal  of  cross  fishing 
on  the  Boyne  .-—Yes,  a great  deal  of  cross  fishing ; and  there  is  another 
description  of  fishing  there  with  currags,  in  the  fresh  water.  It  is  a snap  net 
used,  such  as  I have  described  on  the  Waterford  rivers ; the  only  thing  different 
IS,  that  the  men  do  not  employ  cots  made  of  wood,  tiiey  are  of  a very  ancient 
description,  covered  with  hide. 

L L 3 3907.  C/iairmdn.J 
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3907.  Chairman.']  Is  the  Boyne  now  well  supplied  with  salmon  ? — Last  sea- 
son the  fishing  in  the  Boyne  in  the  early  part  was  unusually  good,  and  very 
profitable.  The  latter  part  of  the  season  was  not  so  good,  and  the  commence- 
ment of  this  se^on  has  not  been,  I believe,  very  productive. 

3908.  Has  it  decreased,  or  increased  of  late  years? — So  far  as  I can  learn, 
from  the  persons  interested,  there  has  been  some  improvement  in  the  Boyne. 

3909.  Since  when  ?— The  last  three  years.  The  last  year  was  an  improv- 
ment  decidedly,  many  stated  to  me. 

3910.  Does  poaching  exist  on  the  Boyne  ? — Yes. 

3911 . Mr.  Bourke.]  Are  you  aware  that  the  improvement  of  the  fishing  on 
the  Boyne  is  owing  to  the  institution  of  a society,  8 or  10  years  ago,  called 
the  Boyne  Fishing  Protection  Society,  who  appointed  bmliffs,  and  placed 
ladders,  though  not  very  weU  constructed,  on  some  of  the  weirs  ?— Yes,  I beheve 
a great  deal  has  been  done. 

3912.  Chairman.]  Who  claims  the  fishing  of  the  Boyne  ?— I believe  it  is 
fished  under  the  common  law  right  in  the  tideway  by  the  public. 


Veneris,  30“  die  Martii,  1849. 


MEMBERS  PRESENT. 

Mr.  Gvognn. 

Mr.  Monsell. 

Mr.  O’Fluhertv. 

Mr.  Scully. 

THOMAS  CHISHOLM  ANSTEY,  Esq.  in  the  Chair. 


Captain  Archdall. 
Mr.  Bourke. 

Mr.  Fagan. 

Mr.  Onnsby  Gore. 


Joshua  Malcomon,  Esq.,  called  in ; and  Examined. 

3913.  Chairman.]  WHERE  do  you  live  r — At  Clonmel. 

3914.  Are  you  proprietor  of  a manufactory  there  f — No,  not  at  Clonmel,  at 

Portlaw.  „ , . Ai- 

3915.  For  the  purposes  of  your  manufactory  you  have  a weir  across  the 

river  there  ? — ^W e have.  . 

3916.  How  do  you  provide  for  the  passage  of  fish  up  and  down  the  river  ? — 

By  a ladder  or  steps.  , , , , ... 

3917.  Will  you  describe  them? — I will  describe  them  by  a little  sketch  which 
I have  drawn.  {The  Witness  produced,  the  same.)  Here  is  the  main  weir  over 
which  the  Clodagh,  on  which  our  factory  is,  runs;  at  one  end  of  the  weir  ive 
have  a passage,  say  about  four  feet  wide ; the  water  flows  here  and  comes  on  a 
step  ; it  returns  on  another  step,  which  causes  an  eddy ; then  it  goes  on  another 
step,  another  step,  and  another  step,  and  so  on,  causing  an  eddy  on  each  step, 
which  enables  the  fish,  when  it  ti-averses  up,  to  dart  up  and  up,  until  it  gets 
entirely  over. 

3918.  The  steps  are  placed  alternately  ?—-Yes. 

391 9.  Right  and  left  ? — Right  and  left. 

3920.  And  the  eddy  is  a tortuous  waving  line?— Yes. 

3921.  Going  from  step  to  step  ? — Yes;there  is  a pavement  continued  from 
step  to  step,  so  that  the  water  does  not  fall  suddenly  ; it  traverses  in  a stream. 

3922.  What  is  the  height  ? — I am  not  prepared  exactly  to  say  the  height, 
but  it  is  over  16  feet,  you  may  carry  it  to  any  reasonable  height. 

3923.  Are  you  of  opinion  that  it  may  be  carried  to  any  height? — I think  to 
any  reasonable  height,  with  sufficient  incline. 

3924.  And  the  fish  can  ascend  perfectly  well  r — Yes. 

3925.  As  well  as  descend?— Yes.  I could  write  for  a plan  of  ours,  and  sub- 
mit it  to  the  Committee  if  they  wish  it,  and  then  they  would  have  it  perfect. 

3926.  Mr.  Grogan.]  What  is  the  height  of  the  fall  up  which  the  fish  climb 
in  the  manner  you  describe  ?— Over  16  feet. 

3927.  Pre\dously 
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3927.  Previously  to  the  placing  of  this  ladder  or  steps,  were  the  fish  able  to  , „ ■ 
pass  that.  16  feet? — The  fish  could  pass,  but  before  we  erected  our  factory  at  " ^ 

Portlaw  the  site  was  remaining  idle.  - 

3928.  And  on  the  erection  of  that  factory  you  raised  the  mill  weir,  probably  ? 30  March  1849. 
— I do  not  say  we  raised  it ; we  repaired  it,  and  made  it  a substantia  weir. 

3929.  I suppose  there  were  complaints  about  the  obstruction  given  to  the 
fish,  in  consequence  of  the  repairs  put  on  your  mill  weir  ? — No. 

3930.  What  induced  you  to  put  up  the  ladder  then  ? — We  erected  the  ladder 
to  let  our  neighbour,  Lord  Waterford,  see  that  we  should  not  interfere  with 
the  passage  of  the  fish  up. 

3931.  He  was  under. the  impression  that  the  passage  of  the  fish  was  im- 
peded by  it  ? — I do  not  know  that  he  ever  complained  of  that. 

3932.  But  subsequently  to  the  erection  of  tiiis  ladder  there  have  been  no 
complaints  of  any  kind  as  to  obstruction  to  the  fish  ? — No. 

3933-  Mr.  Bowke.'\  Did  it  cost  much  ? — I cannot  state  exactly  what  the 
expense  was.  I do  not  think  tliere  was  any  particular  account  kept  of  it. 

3933*-  Is  it  made  of  wood  or  of  stone?— It  is  made  of  stone. 

3934.  Chairman.']  Will  you  have  the  goodness,  if  you  can  get  a more  de- 
tailed plan,  to  forward  it  to  the  Committee  ? — I shall  write  to  our  manager  for 
a detafied  plan. 


William  J.  Ffennell,  Esq.,  called  in  ; and  further  Examined. 

3935-  Chairman.]  YOU  were  yesterday  giving  evidence  upon  the  Boyne  W.J.pinrteii, 
river ; had  you  finished  your  statement  on  that  point  ? — I finished  my  state- 
ment  with  respect  to  the  Boyne  river,  but  not  quite  with  respect  to  the 
district. 

3936.  Win  you  please  to  continue  it? — There  are  three  or  four  rivers  in  the 
district  of  the  Bovne,  which  we  have  marked  under  the  late  Act ; the  Dundrum, 
the  Castlewellan,  the  Kilkeel  river,  the  Nanny  Water,  and  the  Annagassan ; 
they  are  small  rivers,  very  important  as  spawning  rivers,  but  salmon  do  not 
in  any  quantity  ascend  them  until  close  to  the  time  of  spawning;  there  is  some 
draught  net  fishing  near  the  mouths,  and  they  lU’e  not  at  all  protected,  in  con- 
sequence of  no  individual  having  a considerable  interest  in  any  one  of  tliem; 
and  their  not  being  protected  is  a great  loss  to  the  coast  fishery  that  would 
exist  all  along  there.  I do  not  think  that  there  is  any  other  information  with 
respect  to  the  Boyne  district  which  it  is  necessary  to  give. 

3937.  Mr.  Grogan.]  Could  you  define  the  locality  generally  within  which 
these  rivers  empty  theinselves  into  the  Boyne  ? — They  are  not  tributary  to  the 
Boyne ; they  enter  the  coast  •,  they  run  direct  into  the  sea. 

3938.  Chairman.]  Is  there  an  obstruction  to  the  Boyne  at  Drogheda? — Not 
at  Drogheda. 

3939.  When  I say  an  obstruction  to  the  Boyne,  I mean  ns  to  the  navigation  ? 

— No ; the  Boyne  is  navigable  above  Drogheda;  there  is  no  obstruction. 

3940.  No  obstruction  whatever  ? — No. 

3941.  Does  the  corporation  draw  a claim  to  the  exclusive  right  to  the  river 
above  and  below  Drogheda? — I shoxild  think  not,  to  the  fishing  of  it,  because 
the  public  fish  there. 

3942.  I am  not  speaking  of  the  canal ; is  the  river  navigable? — No : it  is 
navigable  to  a certain  point,  and  then,  through  the  means  of  the  canal,  it  is 
navigable  higher  up. 

3943.  Supposing  there  were  no  canal,  would  the  river  be  navigable  for  boats 
above  Drogheda? — No,  I should  think  not ; out  of  that  arose  the  necessity  of 
the  canal,  1 should  say. 

3944.  Mr.  Grogan.]  You  formerly  extended  your  remarks  in  the  fishing 
district  as  far  as  Navan;  do  you  know  the  river  higher?— No;  I have  not 
visited  it  higher. 

3945.  You  said  that  there  were  no  stake  nets  seaward  of  the  bridge  at 
Drogheda? — No  stake  nets. 

3946.  Are  there  bag  nets  used  there  ? — Not  that  I am  aware  of. 

3947.  Are  there  seine  nets? — Yes,  a great  many. 

3948.  Mr.-BowrAe,]  Do  you  know  tmythiag  of  the  Blackwater? — No,  not  of 
the  Blackwater. 

0.40.  L L 4 3949- 
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TV.  J.  F/enneii,  3949-  ^>0  'jou  know  anything  of  the  circumstances  of  a river  very  strictly 
Esq.  preserved,  cdled  the  Castlebellingham  or  Drumear  river  ?- Not  very  much  •; 
I have  not  inspected  it.  I have  heard  from  persons  interested  in  it  some 


-^0  March  18.10  iiispecLeu  it.  1 nave  nearu  irom  persons  interested  in  it  some 

matters  connected  with  it.  There  are  drainage  operations  going  on,  which  it 
IS  expected  will  facilitate  the  ascent  of  fish. 

3950.  Chairman.'}  'Will  you  proced  to  the  next  river  ?— The  next  district  is 
the  Ballycastle  district.  In  the  Ballycastle  district  there  are  seven  salmon 
nvers. 

3951.  What -are  their  names  ?~The  Bush,  the  Ballycastle,  the  Cushendun, 
the  Cushendal,  the  Glenariff,  the  Glenarra,  and  the  Lame  river.  At  Cush- 
endun,  Cushendal  and  that  neighbourhood  there  is  a great  want  of  protection  ■ 
there  are  stake  nets  and  hag  nets  used  in  that  locality. 

3952.  Mr.  Grogan:]  In  the  river  ?— Not  in  the  river,  the  rivers  are  very 
smaU  on  the  coast,  near  the  rivers  ; and  there  is  a considerable  quantity  of 
draught  net  fishing,  seine  net  fishing.  Then  in  the  neighbourhood  of  Bally- 
castle  there  is  a very  extensive  bag  net  fishery  all  around  that  part  of  the  coast 
I think  tie  most  extensive  and  profitable  bag  net  fishery  in  Ireland  exists  in 
that  locality,  and  on  the  Bush  river  there  is  a weir  ; the  Bush  river  was  taken 
from  the  proprietor  some  few  years  ago  by  four  gentlemen,  who  use  their 
riglhs  partly  for  the  purpose  of  angling,  and  also  sell  the  fish  that  are  not  taken 
m tha.t  way  ; they  pay  400 1.  a year  for  the  fishery  I think,  and  they,  havin»- 
the  whole  confrol  of  the  nver  with  respect  to  the  box  or  weir,  allow  a sufficient 
quantity  of  salmon  to  ascend  the  river  for  the  purpose  of  angling  ; it  is  a re- 

S’"'*  8°  there.  Whm  gentlemen 

perM™  '**'^'*  tickets  to  them,  and  give  them  permission  for  limited 

3953-  Captain  Archdall]  Have  they  got  the  whole  of  the  river  ’—They 
claim,  I bfheve,  to  be  enritled  to  the  whole  of  the  river;  that  it  is  a chartered 
lIS^  *=““8  is  conveyed  and 

39.54-  Chairman.]  Sir  Edmund  Macnaghten  has  a fishery  there,  has  he  not  ’ 
nev  Z Mr.XldJr  “f-  M»-tt 


J Vt  : V witn  two  ot  the  parties,  Mr.  Macart. 

ney  and  Mr.  Macmdoney.  I do  not  know  who  the  other  parties  are 


weU  regulated  by  them. 

f 3956.  Captain  From  whom  have  they  taken  the  river'’ I think 

from  a Mr.  Douglas,  as  well  as  I recollect. 

.3957-  Chah'ma7i.}  The  Bush  is  not  a navigable  river  ? No 

Are  there  any  weirs  on  it?— There  are  some  weirs,  and 
there  is  a fishing  weir,  as  I stated  before. 

3959*  I mean  mill  weirs  f — There  are  some  mill  weirs. 

proprietors  of  the  fishery  keep  any  watchers  or 
thi  ’'u  1“  beds? -Yes  ; they  keep  water-bailifis  to  protect 

considerable  expense  in  doing  that 
^ None  of  the  rivers  in  the  district  of  which  you  are  now 

speaking,  are  navigable  .5  -No  ; none  of  them  are  navigable. 

It,  , *n  ™ “y  ‘he  rivers?— No;  I do  not 

X riZ.“^  -“ch  can  be  pro- 

toi^  an  JtmTelmaU 

ivT  mouths  of  these  rivers  have  been  defined,  I presume,  by  you?— 

•f +1,^  ^ 9mte  clear  about  that ; I doubt 

if  they  have  been  defined. 

3965.  Are  you  uware  of  any  disputes  arising  between  the  proprietors  of  river 
fasheries  and  the  gentlemen  who  have  established  these  stake  nets  in  their 
tucmity?— les;  some  objections  have  been  taken,  that  persons  have  erected 
Stake  nets  too  close  to  the  mouths  of  those  rivers. 

3966.  If  the  mouths  of  these  rivers  shall  have  been  defined  by  you,  and  the 
law  put  in  force  with  regai-d  to  a mile  distance,  would  not  that  effectually  put 
an  end  to  all  those  well-rounded  objections  ?— It  would  on  the  part  of  the 
owners  ot  the  upland  rivers  ; the  inland  rivers. 

3967-  Do  you  conceive  that  putting  the  bag  nets  or  stake  nets  at  sucli  a dis- 
tance from  the  mouths  of  those  rivere  would  entail  any  serious  injury  on  the 

proprietors 
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proprietors  of  those  bag  nets  or  slake  nets  generaUy  ?— No,  I do  not  think  it  j vr  1, 
»ou  d generally  upon  the  fisheries  of  the  district.  It  so  happens  that  it  is  a 4 ’ 

great  advantage  to  the  owner  of  a bag  net,  in  many  instances,  to  have  it  as  near  

the  mouth  of  the  river  as  possible.  The  fresh  water  being  an  attraction  to  the  3“  '*«■ 

salmon  they  are  generally  concentrated  there  in  a greater  number  than  further 
Irom  the  mouth  of  die  river.  oiuiei 

396S.  Do  you  not  conceive  then  that  it  would  be  judicious,  as  soon  as  the 
Commissioners  have  Ipure  to  attend  to  the  subject,  to  define  the  mouths  of 
the  rivers,  with  the  view  of  preventing  these  disputes  r— I do  ; the  Commis 
sioners  never  neglect  to  define  the  mouth  of  a river  when  application  is  made  • 
that  IS  the  provision  of  the  Act;  it  is  upon  application  being  made  that  thev 
ai’e  to  define  it.  ^ 

3969.  Then  in  the  event  of  the  proprietors  of  any  of  those  river  fisheries 
feeling  themselves  aggrieved  by  a bag  net  or  stake  net  being  too  close  to  them 
“®t|iroper  course  is  to  apply  themselves  to  you  to  define  the  mouth  of  the 

to  do'h  ™ *'■'"'6  no  power 

3971.  Chairman.l  WiU  you  pass  to  the  next  river?— Before  I pass  to  that 
there  is  one  thing  connected  with  the  Bush  fishery  that  it  may  be  right  for  me 
to  state  to  the  Committee  : we  have  had  more  than  one  application  for  advice 
irom  the  parties  concerned  in  it,  which  is  this,  they  claim  a several  fisherv  in 
the  whole  of  thK  river,  and  the  tenants  of  the  adjoining  lands  upon  the  fresh 
water  recently  have  objected  to  permit  them  to  go  along  the  bank  of  tlie  river 
on  their  land  to  exercise  their  rights  of  a several  fishery. 

3972.  There  is  a special  clause  in  the  Act  of  Parliament  that  allows  fisher 

men  who  use  a certam  description  of  net  to  enter  upon  the  property  of  other 
persons,  for  the  purpose  of  drawing  their  nets  Yes  lit* 

0 i"^“  ^ this  prohibition  has  taken  effect  in  cases  in 

which  fishermen  have  a right  under  the  Act  of  Parliament  1— No  ■ I think  the 
provision  to  which  you  allude  applies  to  the  sea  shores  ; this  is  in  the  fresh- 
water portion  of  the  river  and  the  tenants  have  latterly  objected  to  allow  them 
to  walk  along  the  banks  for  the  purpose  of  angling. 

3974.  Are  you  aware  that  there  is  no  provision  in  the  Act  of  Parliament 
which  says  that  they  shall  have  the  right  to  walk  along  the  banks  for  the  pur- 
pose  of  angling  r— I am  aware  that  there  is  no  provision,  and  those  parties 

the  billowed 

tile  means  of  exercising  tfieir  right. 

of  ™'>5tst>md  that  in  the  cases  of  which  you  speak  the  lessor 

of  the  several  fishery  is  also  the  party  prohibiting  the  exercise  of  it?— No  not 
the  lessor,  but  tenants  occupying  the  lands  along  the  banks  of  the  river. 

Tl  T 1 person  who  is  lessor  of  the  several  fisherv 

Ihat  I do  not  know  whether  they  are  tenants  of  the  lessor,  but  they  are  per. 
sons  occupying  the  lands.  ^ ^ ^ 

Have  the  parties  who  make  this  complaint  to  your  Board 

raffsoMS'  ” their  complaint  i-Cy 

have  solicited  us  to  recommend  in  any  amended  Act,  or  in  any  new  Bill  that 

SSmsmncesf  ^ ^ 

circumstances  to  exercise  their  rights. 

land  4 No  such  right  is  enjoyed  by  anglers  in  England  or  Scot- 

land, as  I suppose  you  are  aware  r— No,  I am  not  aware  that  there  is, 

olmdl®-  1’hi?  several  fishery  on  the  Bush  river  to  which  you 

allude,  IS  pnucipally  canned  on  at  the  fishing  weir;  that  is  the  place  where,  in 
a commoroial  point  of  view,  the  great  quantity  of  fish  is  taken  .=— In  a com- 
mercial  point  of  view  it  is. 

3980.  And  these  gentlemen  complain  that  up  the  river  the  tenants  of  the 
n s ac  joining  the  river  decline  to  allow  them  to  enter  their  lands  for  the  pur- 
pose 01  angling  ? — Yes,  to  walk  along  the  bank  of  the  river. 

you  proceed  to  the  next  river,  omitting  for  the  pre- 
ent  the  L(mgh  Poyle  fishery,  and  giving  the  Lough  Foyle  a wide  extension.  Are 
nere  any  fisheries  of  the  Irish  Society  that  do  not  belong  to  the  Bann  or  the 
Lough  Foyle  district?— No. 

3982.  Will  yon  then  pass  over  those  and  proceed  to  the  next,  soine  west- 
M M ward  ? — 
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ward?— The  next  district  is  the  Letterkenny  district,  and  in  that  there  are 
a great  number  of  rivers. 

3983.  Will  you  enumerate  the  principal  ones  ?— Therc^  are  tlie  Ardara,  tlie 
Owener,  the  Owencocker. 

39S4.  Mr.  Gvogan:\  Can  you,  without  inconvenience,  describe  where  they 
discharge  i- — Some  of  them  in  Antrim  and  others  in  Donegal. 

3985.  They  are  all  on  the  Lough  Foyle  side  of  Donegal  r~No  ; they  arc 
rather  on  the  Donegal  side  of  Lough  Foyle  ; they  are  westward  of  Lough  Foyle  • 
1 am  coming  regularly  round.  Having  passed  the  Bann  and  the  Fovle,  theji 
we  come  to  these. 

39S6.  They  do  not  discharge  on  the  western  coast  of  Ireland  ?— The  northern 
coast. 

3987.  Chairman.'\  Will  you  proceed  with  your  statement  ?— Upon  several  of 
those  rivers  there  are  natural  obstructions,  and  some  of  them  are  fished  by 
means  of  those  natural  obstructions  ; that  is,  they  have  in  some  places  the 
effect  of  an  artificial  weir,  they  stop  the  fish,  and  the  fish  are  taken  under 
the  fall. 

39S8.  Mr.  Grogan.']  By  a natural  obstruction  you  mean  a ledge  of  rocks  ^ 
—Yes  ; there  is  one  very  particular  river  there,  the  Rathmelton  river,  which 
discharges  into  Lough  Swilly  ; there  is  a several  fishery  upon  it  claimed  by  Sir 
James  Stewart ; there  is  a close  weir  fished  by  boxes  and  cruives  upon  it,  and 
It  is  very  peculiar  with  respect  to  season  ; it  is  one  of  those  rivers  in  Irdand 
m which  the  salmon  ascend  in  a good  state  in  December. 

3989.  Is  it  in  that  month  that  they  begin  to  run?— It  is  peculiar  their 
running  tnere  in  November  and  December : it  is  one  of  those  rivers  upon 
which  a great  deal  of  dissatisfaction  has  arisen,  in  consequence  of  the  uniform 
season  prescribed  by  the  Commissioners. 

3990.  If  Ihey  commenced  to  run  in  December,  when  would  the  close  season 
pointed  out  by  nature  take  place  in  that  river  ?— That  is  a very  difficult  part  of 
the  questioi^  because  at  the  very  time  that  the  salmon  are  ascending  in 
NoYember,  December,  and  January,  in  prime  season,  at  Sir  James  Stewart’s 
weir,  being  near  the  tideway,  the  salmon  higher  up  are  spawning  that  have 
ascended  before,  m the  previous  yeait 

3991.  JJoes  the  general  spawning  season,  in  the  upper  part  of  that  river 

correspond  with  that  of  the  other  rivers  of  Ireland? -It  does.  There  is 
another  river,  the  Buncranna  River,  also  discharging  into  Lough  Swilly  ■ and  a 
several  fishery  is  claimed  upon  it  by  Mr.  Todd,  who  has  got  a weir  upon  it 
with  a box.  There  is  a considerable  bag-net  fishery  in  Lough  Swilly  • there  is 
also  a river  that  runs  in  the  Letterkenny  district,  W discharges  into  Letter- 
kenny ; there  is  a long  tideway  up  to  Letterkenny,  and  there  are  a great  number 
of  persons  who  fish  in  that  tideway,  with  a sort  of  loop-net,  by  virtue  of  their 
common-law  right.  In  the  Buncranna  River  the  weir  is  a very  short  one  • 
there  is  only  one  box,  and  it  is  entirely  across  the  river.  * 

3992.  Chairman.}  Do  you  mean  by  "entirely  across”  that  there  is  no  sliai-e 
no  gap  (--There  is  no  share  at  all ; if  there  were  a Queen’s  share  in  a river  of 
that  class,  the  weir  would  be  totally  useless  as  a fishing  weir. 

3993-  Why  so  ?— In  a river  so  narrow  as  that,  if  the  Queen’s  gap  were 
formed  in  the  weir  it  would  be  totally  useless  as  a fishing  weir  ^ 

.3994;  Would  not  that  be  rather  an  argument  for  not  allowing  a weir  at  all  • 
if  It  is  impossible  to  put  up  a weir  without  enabling  the  weir  to  take  aU  the 
fish,  IS  not  that  a reason  for  there  being  no  weir  in  such  a situation  ?—Tlmt  is 
m a very  small  and  a very  narrow  river. 

3995-  I speAof  a,  very  small  river;  you  say  that  from  the  narrowness  of 
the  river  It  is  impossible  to  make  a weir  with  a gap  that  shall  be  useful  for  the 
taking  of  fish  ; is  not  the  true  view  of  that  case  this,  that  in  that  river  it  is 
impossible  to  have  a weir  at  all,  because  if  there  is  a weir  which  takes  fish  it 
IS  impossible  to  preserve  the  rights  of  the  public  !_I  should  say  so.  There  is 
no  hsh  going  up  except  in  tlie  weekly  close  time. 

3996.  Mr.  Grogan.]  Is  it  a stake  net  or  fishing  weir  ?— It  is  a stone  weir  in 
the  iresh-water  portion  of  the  river. 

No^fadder"^  ladder  or  anything  on  it  for  the  passage  of  the  fish? 

3998.  Then  if  it  were  considered  an  injustice  to  the  person  who  put  up  this 
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weir  to  cause  him  to  abate  it  altogether,  would  there  be  any  iniustiee  in 
requiting  him  to  put  the  most  ample  facilities  in  the  way  of  laddera  for  the 
passage  of  the  fish  r— There  would  be  this  injustice  ; that  if  the  ladder  were 
top'**  heights  of  water  there,  the  fish  would  pass,  and  not  go  into  his 


sggg.  Do  you  consider  that  the  erection  of  this  weir  right  across  the  river 
without  any  pass  whatever,  is  legal  J— No.  I do  not  consider  it  legal  unless  it 
may  be  legalized  from  long  use.  That  I cannot  give  an  opinion  upon,  not  being 
a lawyer.  ° 

4000.  Chnirvum.]  Speaking  without  reference  at  all  to  questions  of  title 
■which  depend  upon  points  of  law,  treating  it  as  a mere  matter  of  equity  be 
tween  the  public  and  this  individual ; sunposing  his  weir  is  abated  or  ladders 
are  made  and  fish  pass  up,  as  one  of  the  public  he  is  not  in  a worae  position 
than  any  other  of  the  public  ; his  weir  is  unproductive,  but  he  has  the  same 
facilities  of  taking  fish  that  the  rest  of  the  public  have?— He  would  in  com- 
mon with  the  rest  of  the  public,  but  it  is  an  individual  loss,  no  doubt 

400  J.  Mr.  Grosm.J  _ In  f)oint  of  fact,  with  regard  to  this  Buncrauna  River 
of  which  you  are  speaking,  the  weir  effectually  prevents  the  passing  of  the  fish 
up  the  river?— Effectually,  excepting  in  the  "Sunday  close  time;  then  if  the 
cruive  is  open  the  fish  can  pass  up. 

4002.  As  reg^’ds  the  Act  of  Parliament,  is  it  legal  to  construct  a weir  right 
across  the  river  / — Tlie  Act  of  Parliament  is  so  worded  that  it  is  very  hard  to 
say ; it  says  the  Commissioners  shall  have  power  to  make  ]>asses  in  weir's  where 
It  was  illegal  not  to  have  those  passes ; then  it  provides  that  where  it  is  legal 
not  to  have  them  a compensation  shall  be  given,  and  it  is  very  hard  to  say  what 
the  effect  of  the  Act  of  Parliament  would  be  in  tliat  case. 

4003.  Chairvian.]  Is  the  river  navigable  in  diis  place  ?— Not  at  all  • it  is  a 

very  small  river.  ’ 

4004.  You  aro  aware,  of  course,  that  where  a river  is  [not  navigable  com- 
]>aratively  speaking  a very  limited  period  is  sufficient  to  give  a title  by  ijrescrip- 

tiou,  so  that  this  -weir  may  be  legal  for  aught  you  know  to  the  coutrarv  ^ It 

may  from  custom.  I believe  it  is  of  verj'  long' standing.  ’ 

4005.  It  being  a rule  that  no  man  shall  enjoy  his  own  property  in  such  a wav 
a.s  shall  injure  the  rights  of  other.s,  the  Commissioners  are  bound  are  they  not 
by  Act  of  Parliament  to  sec  that,  this  weir  is  not  fished  in  such  a way  as  to 
destroy  the  fisheries  above  and  below  it  ?— They  are  bound  to  see  that  tlie  box 
is  regulated  according  to  the  statute. 

40ofj.  And  that  a share  shall  be  opened,  if  the  law  empowers  and  authorizes 
them  to  do  so?— Yes  ; if  before  the  passing  of  that  Act  the  law  required  that  a 
pass  shouUi  be  in  such  a weir,  there  is  the.  power  to  put  it. 

4007-  Mr.  ■UonselL']  Are  they  bound  to  see  that  all  illegal  weirs  arc  removed ' 
— i do  not  think  they  are. 

400S.  Chcrirnimi.]  Will  yon  proceed ?— Then  coming  north-west  there  is  a 
tisliery  at  Ballyiiess,  claimed  and  the  right  exercised  by  Mr.  Alford. 

4009.  Mr.  S'cnlhj.]  Are  there  any  weirs  in  that  river  ?— No ; he  fishes  by 
means,  1 think,  of  draught  nets ; I am  not  quite  certain  whether  he  does  not 
•use  a bag  net.  There  is  a natural  obstruction  upon  that  river,  the  removal  of 
which  would  be  a very  great  benefit ; it  prevents  the  salmon  from  getting  up  to 
a very  large  lake,  to  which  there  are  very  valuable  tributaries  as  breeding 
stijams,  and  the  fishery  to  the  public  in  the  bay  would  be  greath'  increased 
mdeed  if  means  were  afforded  to  allow  the  fish  to  pass  up  to  that  lake ; the 
natural  obstruction  is  a ledge  of  rocks.  Then  we  come  to  Gwedore,  where 
Lord  (,eorge  Hill  exercises  a right  of  a several  fishery.  Lord  George  Hill’s 
fisheiy  is  fished  through  means  of  draught  nets,  and  also,  I believe,  he  uses  bag 
nets  ; aiid  there  is  a river  which  joins  that  where  there  is  also  a natural  obstruc- 
tion, which  if  removed  would  increase  the  fisheries  greatly. 

4010.  Mr.  0.  Gore.2  Is  Lord  George  Hill  the  only  proprietor  who  has  a 
se'veral  fisher}-  on  that  river  ? — Lord  George  Hill  claims,  and,  I believe,  is  en- 
titled to  the  entire  of  the  several  fishery  of  that  river.  Sir  James  Dombrain  laid 
out  a considerable  sum  of  money  in  trying  to  effect  a passage  of  the  fish  over 
the  natural  obstruction  which  I have  alluded  to,  and  it  failed.  Mr.  Russell  pur- 
chased the  property  since  that,  and  applied  to  our  Board  for  a plan  which  was 
about  being  cairied  into  effect,  but  he  died  about  a year  ago.  It  would  be  a 
very  ^*eat  benefit  to  the  fisheries  to  effect  that  improvement.  We  then  come 
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to  the  river  called  the  Gweban-a ; tliat  is  fished,  I think,  by  Mr.  Hamilton  ■ I 

quite  clear  who  the  proprietor  is  ; there  is  a wier  across  that  also,  and 

no  March  1S49.  ^ ^ ^^'ey  use  draught  nets  in  addition  below  the 

weir.  A natural  obstruction  existed  there,  and  a few  years  ago  it  was  to 
a certain  extent,  removed,  and  the  results  have  been  very  good-  it  was’ re 
moved  by  the  proprietor  himself  to  a certain  extent  (it  might  still  be  greatlv 
improved),  and  the  result  has  been  a great  increase  in  tlie  fishery  That  is  a 
smaU  river  too,  and  a narrow  river  where  the  box  is ; there  is  no  pass  of  any 
descnption;  no  fish  can  pass  except  the  box  is  opened  on  the  Saturday  night 
Ihen  at  .^-dara  is  the  next  river  of  any  amount.  On  that  river  there"  is  also 
a box,  and  a weir  entirely  across  ; it  is  fished  by  means  of  that  box  as  well  as 
by  draught  nets,  and  upon  this  pait  of  the  coast,  connected  with  those  two  last 
rivers  which  I have  mentioned,  there  has  been  no  bagmet  fishery  of  any 
amount  attempted.  There  ai*e  several  smaller  rivers  than  those  which  I have 
mentioned  in  that  district  that  are  left  totally  unprotected  by  any  one,  110  per- 
son, as  I stated  with  respect  to  otliers,  having  sufficient  individual  interest  in 
them  to  render  it  wth  his  consideration.  If  all  those  rivers  were  protected 
It  would  afford  a veiy  valuable  and  very  extensive  coast  fishery, 

generally  with  respect  to  the  rivers  in  that 
district,  the  smdl  rivers  which  have  these  weirs  and  are  fished  in  the  way  you 
describe,  wliat  is  the  state  of  the  fresh-water  portions  with  respect  to  poacli- 
ing?-.A  great  de^  of  poaching  exists;  there  are  lakes  connected  with  most 
of  those  rivers  ; the  fish  get  up,  white  trout  in  abundance,  as  well  as  salmon, 
and  when  they  get  up  those  lakes,  and  from  the  lakes  ascend  into  the  small 

spawning,  there  is  immense 
destractiou ; it  is  a very  wild  mountainous  country,  and  there  is  no  person  in 
tact  to  look  after  them  m those  remote  places. 

n next  district  ?-The  next  district  is  the  Ballyshaimon  dis- 
is  one  of  the  most  important,  connected  with 
™ Ireland;  the  district  includes,  as  we  have 
divided  the  coast  and  rivers  for  the  purposes  of  the  late  Act,  the  whole  bay  of 
Bonega  , the  pnncipal  nver  m the  district  is  the  Erne  River  at  Ballvshaimon, 

naSPh™’'  Balljshannon.  It  is  fished  partly  by  means  of  those  boxes,  and 
SS  t^“  a”  "h«-e  the  estuary 

ated  with  respect  to  the  coast  below  and  the  bridge  above  ?— Yes  ■ a little 
below  the  bridge  of  Donega  axe  those  falls  that  I hafe  refen-ed  to 

fb^falk  *\fishery  ?-It  is.  A little  below  the  bridge  axe 

the  falls,  wheie  the  boxes  are ; then  the  tide  flows  up  to  the  falls,  and  in  the 
tideway  from  that  to  the  bar,  the  mouth  of  the  river,  discharging  into  the  bay  • 

Slav"  rtS‘fisCy  “ f ---  - 

4016.  Is  there  an  island  on  the  coast  there  at  the  mouth  of  the  river  -—Yes 
there  is  a small  island ; there  is  a smaU  island  immediately  below  the  falls 

y.lmon  leap  ?--No ; I do  not  know  the  boundary  by  the  island 
thPbm.  ^ ^ **  "™- ; to  what  is  called 

401 8.  And  do  they  claim  the  exclusive  right  of  fishing  there  =— Yes 

40 1 9.  Even  in  the  tidal  portion  ? — Yes. 

4020.  Do  they  fish  that  portion  with  one  boat,  manned  by  two  fishermen  ?- 

No  ; they  have  three  or  four  boats.  There  are  three  or  four  sets  of  me^Md 
there  are  different  places  upon  it  whertnhe  salmon  get  into  pools  ; there  are 
three  or  four  crews,  I think,  three  at  least ; and  there  are  diffLnt  places  like 
st^es,  where  the  men  are.  I believe  there  are  four  or  five  in  each  erW  • somf 
thing  of  that  number.  ’ 

4021.  Is  the  salmon  leap  caUed  the  Fall  of  Askerne  ?-I  do  not  know  it  by 

that  name.  xi,  oy 

4022.  There 
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4022.  There  is  no  other  fall  than  that  of  which  you  speak  ? — There  are  fall«? 

higher  up  the  nver.  ^ iucie  are  laiis 

4023.  There  is  no  other  fall  helow.the  bridge,  and  to  which  the  tide  comes 

but  this  one  a — No.  comes, 

faU  ?— It  Askerne  ; is  the  tidal  portion  navigable  up  to  the 


4025.  How  IS  the  liver  fished  at  the  weir  ?— Bv  means  of  boxes  ; cruives 

4026.  Will  you  describe  the  position  of  the  weir  with  reference  to  the  fall 
Ihere  is  a very  high  fall  across  one  bank,  and  then  it  runs  in  a sloping  direc- 
tion  ; where  the  natural  rocks  are  not  so  high,  and  the  water  does  not  run  with 
the  same  force  over  it  there ; and  it  is  in  this  lower  part  of  the  fall,  which  is  not 
perpendicular,  which  the  other  is,  that  the  boxes  are  placed. 

4027.  Is  there  a Queen’s  gap  iu  that  weir  ?— It  is  very  pecuUarly  circum- 

stanced, and  It  may  be  difficult  to  say  whether  there  is  a aueen’s  gap  or  not  • 
the  prt^netors  of  the  fishery  say  that  the  whole  perpendicular  part  of  the  fall 
IS  the  Queen  s gap,  and  tliat  at  high  water  of  all  ordinary  tides  the  fish  can 
jump  up;  and  they  state  that  at  high  water  of  spring  tides  the  fish  can 
actually  swim  up.  I have  never  been  able  to  see  it  myself  yet,  at  those  stages 
of  the  tide  referred  to.  > “o  => 


4028.  Have  you  received  complaints  on  the  subject  of  this  fishery,  more 
particularly  on  the  gi'ound  of  there  being  no  Queen’s  gap,  and  on  the  ground 
that  the  weekly  close  season  is  not  observed,  from  proprietors  of  land  on  the 
banks  of  the  upper  portions  of  the  Erne  r— Yes ; we  have  received  official 
communications  directed  to  us,  signed  by  a great  many  persons  from  the  upper 
parts,  with  reference  to  both  those  matters  which  you  have  stated. 

4029.  Did  you  receive  from  the  Lord  Lieutenant,  or  the  Irish  Executive 
Government,  a memorial,  or  any  communication  on  the  subject  of  a memorial 
addressed  to  him  last  summer  by  a number  of  respectable  proprietors  on  the 
Kiver  Erne,  Lake  Erne,  and  the  tributaries  ? — I recollect  receiving  ji  memorial 
but  at  this  moment  I cannot  say  whether  it  came  through  the  Castle  of  Dublin 
or  directly  to  ourselves.  I recollect  receiving  another  since. 

40,30-  Do  you  remember  that  such  a memorial  was  referred  to  the  Board  of 
Works  ?•— Certainly  it  was. 

4031.  Last  summer? — Yes,  I think,  last  summer. 

4032.  Was  anything  done  by  the  Boai-d  of  Works  in  consequence  of  that 
memorial  ?— Yes  ; the  parties  were  written  to,  to  state  that  as  soon  as  one  or 
other  oi  the  Commissioners  of  Fisheries  could  accomplish  it,  and  go  to  tliat 
neighbourhood,  notice  would  be  given  to  all  parties  concerned,  and  an  inspec- 
tion made,  and  an  inquiry  held  into  the  matter. 

4033.  Who  is  Mr.  Macartney  ; is  he  connected  in  any  way  with  your  depart- 
ment r — No;  there  is  no  such  person  connected  with  our  department 

4034.  It  has  been  stated  on  the  authority  of  a Mr.  Macartney,  who  was 
present  when  Lord  Clarendon  last  year  received  a deputation  from  the  anglers 
ot  Ireland,  that  he  went  down  to  the  office  of  the  Board  of  Works,  not  hearing 
that  anj  thing  had  been  done  in  pursuance  of  an  application  of  this  nature 
and  that  he  found  a document  containing  that  application,  a document 

sigiied,  he  saj’s,  “ by  a very  numerous  body  of  influential  and  respectable 
gentlemen  of  the  north,”  thrown  into  a rubbish  basket,”  iu  the  office  as 
waste  paper;  can  you  give  any  explanation  of  that? — I recollect  sometliing 
connected  with  that  matter ; but  it  did  not  apph’-,  as  well  as  I can  remember, 
to  the  Ballj'shannon  fishery. 

4035-  I do  not  say  that  it  did,  but  it  is  mentioned  in  connexion  with  this  ; 
do  you  kimw  to  what  river  it  referred  r— It  refei-red  to  the  Bush  River. 

4030.  Do  you  know  why  it  was  disregarded  ■— I do  not  know  exactly  why  it 
was  disregarded,  unless  there  was  a great  pressure  of  business  connected  with 
other  matters. 


4037.  On^  this  subject,  I suppose,  you  will  refer  the  Committee  to  the 
evidence  which  you  have  already  given  upon  the  undue  pressure  of  business 
ivhich  is  assigned  to  the  Board  of  Works  under  several  Acts  of  Pai’liament  ? — 
Yes  : a.t  that  time  my  colleague  and  I were  not  Commissioners  of  Fisheries. 

403b.  Reverting  to  the  Ballyshannon  fishery  and  this  memorial,  am  I to 
understand  that  tliat  matter  is  still  pending  ? — That  matter  is  still  pending, 
and  there  was  an  application  since  I have  been  made  a Commissioner  of 
Fisheries,  and  there  was  a reply  given  to  the  parties ; the  pressure  upon  us  has 
0.40.  M ar  3 been 
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been  exceedingly  great  ever  since  that  time,  arranging  all  the  preliminary 
matter  connected  with  bringing  into  efifect  the  Act  of  the  1 Itli  & 12th  Viot^ 
and  that  has  been  the  cause  of  our  not  being  able  to  go  down  to  hold  the 
investigation. 

4039.  The  application  to  you  is  under  the  Act  5 & (J  Viet.,  to  open  a 
Queen’s  gap  ; they  state  that  unless  such  a gap  is  opened  there  will  be  no  fish 
I believe  it  has  been  also  stated  by  a resident  at  Ballyshannon  of  the  name  of 
M'Gowan,  who  addressed  to  your  Board  a letter  on  this  subject  last  summer 
that  the  weekly  close  season  is  not  observed,  and  that  what  opening  there  is 
^ere  for  fish  to  pass  is  illegally  obstructed  by  the  present  tenant.  From  the 
inquiries  which  you  have  made  on  these  subjects,  namely,  the  want  ofa  Queen’s 
gap  and  the  illegal  fishing  of  the  wem  which  at  present  exists  there  are  you 
of  opinion  that  these  statements  are  coiTect.?— I cannot  offer  an  opinion  upon 
It,  as  I stated  before,  not  having  yet  viewed  the  place  ; it  stands  over  for  in- 
spection. 

4040.  Mr.  Bourke.']^  Do  you  know  who  this  Mr.  M'Gowan  is  - — No  I do  not 

exactly  know  who  he  is.  I am  not  acquainted  with  him.  ’ 

404T.  Ckah'man.]  Does  the  Ballyshannon  fishery  belong  to  Mr.  Conolly  under 

Act  of  Parliament  or  under  a grant,  do  you  know?— Under  a charter  F 
understood.  ’ 


James  I.  P— I do  not  recollect  the  particulars 
ot  tne  charter.  I have  never  seen  it. 

4043.  Captain  Archdall]  He  possesses  a several  fishery,  does  he  not  - — T 

believe  so.  j ■ x 

4044.  Do  you  know  the  limits  of  it:— No,  I do  not. 

4045.  Mr.  Bourke.]  When  were  you  at  Ballyshannon  ?— I have  not  been  at 
Ballyshannon  I think  now  for  two  years. 

^^4046.  Did  you  make  any  stay  there  ?— I remained  two  years  ago  there,  for  a 

4047.  Did  you  take  particular  notice  of  the  effect  which  the  tide  has  upon 

these  falls.  No;  I stated  before  that  I hare  never  viewed  the  falls  at  the 
st^ages  of  the  tide,  when  it  is  afleged  by  Mr.  Shiel  that  the  salmon  can  go  over 
them.  Upon  that  occasion,  about  two  years  ago,  I got  a rod  from  Dr  Sliiel 
and  m a very  short  time  I killed  three  very  fine  salmon,  above  the  falls  and 
I saw  a great  many  nse.  ’ 

4048.  What  is  the  breadth  of  the  fall?— It  is  very  hard  for  me  at  tins 
moment  to  say  ; I suppose  it  is  60  feet ; I could  not  say  exactly 

4049.  It  IS  veiy  much  larger  than  the  legal  size  of  the  Queen’s  gan'-— Ih, 

questionably  it  is  much  larger.  ° ^ 

MrcAdnll]  When  you  saw  the  fall,  what  depth  should  you 
say  the  fall  was : — I dare  say  the  fall  was  seven  or  eight  feet.  ^ 

4051.  Mr.  O.  G’ore.]  The  tide  comes  up  to  it? — It  does. 

4052.  Mr.  Bmir/te.]  Have  there  been  many  complaints  made  by  the  nro- 
prietors  m the  upper  waters  of  Lough  Erue,  to  you  or  to  the  Comiisdonem 

BaUyshannon  The  only  complaints  which  I can  recoUect 
since  1 took  oifice  are  those  two  memorials  referred  to  by  the  Chairman  I 
recollect  two  coming.  i 

4053.  Do  they  allege  that  Mr.  Conolly’s  fishery  at  BaDyshaunon  is  illegaP 

-Yes ; they  stated  m the  memorial  that  the  Queen’s  share  was  not  in  it  ' ' 

4054.  Are  you  aware  that  the  proprietors  of  Lough  Erne  are  persons  of  con- 
mlnyrfthTr™;™  ""  sptead  over  a very  large  district  of  countr,- J-Yes. 

NoTtlfat  fam  S-eTfi  i- 

Are  there  any  large  proprietors  below  the  falls  on  the 
to  theTea  or  tVtobay  ‘ ‘he  fall 

4058.  j^e  there  any  persons  there  of  sufficient  substance  and  independence 
in  pomt  of  worldly  circumstances,  to  contest  that  matter,  either  with  the  lessee 

sTS  *ti  wealthy  people  there 

4009.  Below  the  fall  r— I apprehend  so.  ' ^ . 

4060.  They  are  prevented  from  fishing  altogether  there,  are  they  not,  as  far 
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as  the  lessee  can  prevent  them  r — Yes  : I do  not  ttiinV  , 

ever  attempted  fishing  in  that  portion.  I have  never  heSd  of  anrp™  a7 
tempting  to  interfere  with  him  in  that  quarter.  ' ^ 

4001.  You  know  probably,  the  fact  being  notorious,  that  tliere  have  be™ 
questions  on  the  subject  between  the  lessee  and  the  fishermen  ?— I am  aware 

rinT  ‘>n‘l  stake  nets  outside  the  place,  aU 

sound  he  coast  of  Donegal  ; the  erection  of  them  was  opposed  by  the  SMeh 
at  one  tune  ; there  was  a very  great  conflict  which  arose  out  of  it  ^ 

t'“t.  l“ve  you  heard  of  disputes  arising  between  the  lessee  of 
the  fishery  and  the  hshermen,  as  to  the  right  of  fishing  in  the  tidal  nortion  at 
all,  with  eitliOT  movable  or  fixed  nets  ?— No  ; in  that  portion  of  the  rideway  I 
never  heard  of  any  ooiitroversy.  uueway  1 

4o6j.  Do  you  not  know  that  they  are  prevented  from  fishing  there  even  with 
movable  nets  without  a licence  ? — Yes. 

4064.  And  tliat  portion  is  navigable  ? — It  is. 

_ 40t5,5.  Are  there  an^  persons  of  sufficient  substance  below  the  falls,  who  are 
inteiested  in  raising  the  question  as  to  the  common  right  of  the  public  to  fish 
m the  tidal  porfion  and  to  contest  it  with  the  proprietor  ?—I  should  say  that 
in  the  town  of  Ballyshannon,  immediately  round  the  falls,  there  are,  but  there 
very  few  inhabitants  upon  the  lands  immediately  adjoining  this  tideway 
between  the  falls  and  the  sea.  ^ 

4oG6_  Is  there  any  resident  below  the  fails  who  is  likely  to  represent  the 
public  for  the  purpose  of  raising  a claim  of  this  nature,  and  having  it  decided 
by  a court  of  law.=— I should  say  certainly  not. 

been  claimed  to  fish  below  the  faUs 
ot  Ballysliaiinon,  on  the  plea  that  it  was  a navigable  river  r— I do  not  think  it 
ever  was,  at  least  I am  not  aware  of  it ; since  I came  into  office  1 never  heard 

4068.  Have  you  ever  heard  of  any  schemes  or  plans  whicli  liave  been  pro- 
jected for  connecting  Lough  Erne  with  the  sea  r— Yes,  I have.  ‘ 

40I19,  Are  you  aware  by  what  means  tliat  is  proposed  to  be  doner- By 
lowering  the  falls,  I apprehend.  ^ 

4070  Not  by  cutting  a canal  '—That  I am  not  clear  about.  I do  not  know 
by  what  means  it  is  proposed  at  all.  I know  that  something  has  been  pro- 
posed, but  1 am  not  aware  by  what  means.  ^ 

40,1.  (.aptaiii  dic/idnff.]  Have  tlie  Commissioners  defined  the  boundaries 
of  the  mouth  of  the  river  r— No  ; tile  mouth  of  that  river  has  not  been  defined. 

a Il'to-e  were  attempts  made  by  a gentleman  from 

r„„  o c within  a certain  distance  of  the 

mouth  or  the  river .- — \ es  ; 1 recollect  it. 

br^giJt 

neS^iUi  yesterday  as  being  con- 

^ proprietor  at  all,  or  in  any  way  connected  with  Ireland, 
except  by  ms  fisheries  — None  whatever. 

the  proprietor  of  any  part  of 
therT  ^ ^ proprietor  of  pait  of  the  coast 

tha^J  P^’°P^rty  extend  within  what  you  suppose  to  be  the  mouth  of 

^ I 

+?i  ^ whether  stake  nets  or  bag  nets,  have  ever  been  used  in 

*1  ^ ; at  one  time  Dr.  .Shiel  used  stake  nets,  in  tliat  portion  of 

the  tideway,  but  he  h.os  abandoned  them  since. 

^ i5‘  IVliy  did  he  abandon  them  ? — He  stated  to  me  that  they 

were  not  effective,  and  that  draught  nets  answered  his  purpose  better. 

40bo.  Captain  A/rMa//.]  When  you  were  there,  did  you  inspect  the  fishing 
weir  at  the  tall  r— No.  ’ j t o 

• You  cannot  inform  us  whether  there  is  a sufficient  flood-gate  there  r — 
Ino  ; It  is  two  years  ago  ; no  memorial  had  been  sent  at  that  time,  and  my 
remaining  that  day  in  the  town  was  a mere  accident,  and  I did  not  inspect  the 
weir  at  all. 

4082.  Did  you  inspect  the  weir  above  the  bridge  of  Ballyshannon  No; 

0.40.  M M 4 there 
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there  are  a great  many  weirs  above  the  bridge ; 1 do  not  know  which  you 
allude  to. 

4083.  The  weir  about  100  yards  above  the  bridge? — No  ; I did  not  inspect 
it ; there  are  a great  many  eel  weii*s  about  there. 

4084.  Chairman.]  Is  the  bridge  of  which  you  speak,  a public  bridge,  a com- 
mon highway  ? — A common  highway. 

4085.  Who  is  entitled  to  the  land  on  both  sides  of  the  river,  where  the 
bridge  crosses  it  ? — I do  not  know ; it  is  all  in  the  town  ; the  bridge  is  in  the 
midst  of  the  town. 

4086.  Can  people  fish  from  the  bridge  r — Yes,  I saw  people  fishing  from  the 
bridge. 

40S7.  It  is  difficult,  I suppose,  to  land  a salmon  on  the  bridge,  even  if  it  is 
hooked  ? — Yes. 

4087*.  Therefore  they  cannot  land  the  salmon  unless  they  enter  upon  the 
adjoining  lands  ? —No  ; 1 saw  persons  fishing  from  the  bridge,  and  I saw  persons 
fishing  from  places  at  the  backs  of  houses  ; sorts  of  footways  or  places  of  that 
kind. 

4088.  Is  there  a public  highway  of  any  kind,  a pathway,  along  the  bank  of 
the  river,  communicating  with  the  bridge  ? — No. 

4089.  Then  do  you  think  that  it  would  be  impossible,  for  a stranger  to  fish 
from  the  bridge,  and  to  land  his  salmon,  without  entering  upon  land  belonging 
to  somebody  else  ? — Very  difficult ; I got  a boat  to  fish  myself. 

4090.  Captain  Archdail]  Do  you  know  how  far  the  river  is  navigable  above- 
the  fall  ?— It  is  not  navigable  at  all  above  the  fail.  For  three  or  four  miles,  or 
four  or  five  miles,  there  is  a great  succession  of  falls. 

4091 . Did  you  see  the  fall  at  Belleek  ? — I did. 

4092.  Do  you  consider  that  an  obstruction  to  the  fish  ascending  ? At  cer- 

tain times  I think  a difficulty  may  exist. 

4093.  Chairman.]  Do  you  know  a person  of  the  name  of  James  Gibson, 
Bring  in  Ballyshannon  ? — No. 

4094.  You  are  not  aware  that  any  person  of  that  name,  or  any  other,  has 
disputed  the  extent  of  the  several  fishery  claimed  by  Mr.  Conolly  and  his 
tenants  ?— Yes,  I have  heard  a great  many  people  say  that  the  late  Colonel 
Conolly  and  his  tenants  claimed  to  a vastly  gi-eater  extent  than  they  were 
entitled  to  under  their  charter.  I have  heard  that  asserted  over  ani  over 
again. 

4095.  Have  you  heard  that,  of  late  years  at  least,  a claim  to  the  fishery,  as 
defined  by  the  charter,  is  disputed  by  the  fishermen  below  the  fall,  on  the 
ground,  that  although  the  charter  was  good  to  the  extent  of  the  fall  itself,  and 
the  fishery  above  it,  it  was  bad  in  respect  of  so  much  of  the  alleged  fishery  as- 
is  navigable  from  the  sea? — No,  I heard  of  no  controversy  about  that. 

4096.  There  may  have  been  such  a controversy  without  your  knowing  it  ’ 

Yes. 

4097.  You  have  not  yourself  taken  official  cognizance  of  the  complaints 
that  have  been  made  to  you,  and  the  matter  is  still  pending  ?— Yes. 

4098.  Mr.  £ourh'e.]  Do  you  not  think,  as  there  is  a great  interest  involved 

in  this  matter,  that  if  the  inhabitants  of  the  town  of  Ballyshannon  thoLurht 
that  Colonel  Conolly  s title  was  bad,  there  would  be  sufficient  funds  foumf  to 
dispute  it  at  law.  It  is  very  bard  to  say  that ; there  are  a great  many  cases 
of  that  sort ; Colonel  Conolly  and  his  family  have  always  possessed  °Teat 
influence.  ° 

4099.  Chairman.]  And  especially  where  the  dispute  to  which  my  question 
referred,  relates  not  to  any  fishery  above  the  falls,  in  which  the  Ballyshannon 
people  might  have  any  interest,  but  to  the  fishery  below  the  falls,  in  which  the- 
coast  people  are  chiefly  interested  ?— Yes ; I do  not  think  it  a thing  likely. 

4100.  Captain  A?'chdalL]  I understand  you  to  say,  that  you  never  heard  a 

doubt  expressed  as  to  tlie  absolute  right  of  Colonel  Conollv  to  this  fisherv 
below  the  falls,  between  the  falls  and  the  sea  ? — No.  ' 

4101.  No  doubt  at  all  by  any  individual? — No. 

4102.  Chairman.]  Will  you  proceed  with  your  statement? — The  fisheries 
of  the  whole  bay  of  Donegal  are  very  important.  There  is  a river  discharging 
from  a lake  within  a very  short  distance  of  Ballyshannon,  the  Bundrowes 
river;  the  Bundrowes  river  is  fished  by  means  of  a box  also,  and  a weir 
entirely  across  it.  There  is  a very  fine  lake  above  the  Bundrowes  river,  upon 

which 
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which  there  is  a great  deal  of  angling ; it  is  a place  resorted  to  very  much 
by  persons  to  angle,  and  it  is  also  one  of  those  fresh  waters  wMch  the 
salmon  seek  to  ascend  at  a very  early  time ; in  point  of  fact  much  earlier 
than  they  do  seek  to  ascend  the  Erne  river  close  to  it ; it  is  one  of  those 
very  peculiar  things  connected  with  the  habits  of  the  fish ; that  applies  to 
the  Bundrowes  River.  Then  on  the  other  side  of  Ballyshannon,  a few  miles 
distant,  there  is  the  River  Eask. 

4103.  Mr.  ScuUi/.']  Is  there  any  gap  in  the  weir  in  the  Bundrowes  river  r— 
No. 

4104.  Are  there  salmon  in  the  lake? — Yes. 

4105.  How  do  they  get  up  if  there  is  no  gap? — They  get  up  in  floods,  and 
they  get  up  in  the  weekly  close  time. 

4106.  Mr.  O.  Oore.]  The  floods  rise  above  the  box,  do  they? Yes,  hio-h 

floods  rise  quite  over  the  box.  ’ “ 

4107.  Captain  Archdall.]  Are  you  sure  that  there  is  no  gap  in  the  Bundrowes 
weir  ? — I am  pretty  sure  that  there  is  not. 

4108.  Mr.  Scully.']  To  whom  does  the  fishery  belong  ? — I forget  the  pro- 
prietor’s name  now. 

4109.  Mr.  Sourke.']  What  is  the  width  of  the  river? — It  is  only  a few  feet 
wide  ; it  is  a very  narrow  river  there. 

4110.  Mr.  Scully.]  How  far  is  it  from  the  sea  where  the  weir  is? — Quite 
close  to  the  sea. 

4111.  Captain  Aixhdall.']  I suppose  the  tide  comes  up  to  within  100  yards 
of  the  weir  ? — Quite,  if  not  nearer. 

4112.  And  the  weir  is  peculiarly  constructed  there,  is  it  not  ? — It  isj  and  it 
is  one  of  that  class  of  rivers  that  if  there  were  a Queen’s  share  left  in  that  weir, 
it  would  not  take  salmon  at  all. 

4113.  They  would  all  go  through? — They  would  all  go  through. 

4114.  With  regard  to  the  close  season  in  the  Ballyshannon  district,  are  you 
aware  whether  the  dose  season  in  tire  tideway,  and  in  the  fresh  water  there, 
is  the  same  r — It  is  the  same  in  that  country. 

4115.  Has  that  been  an-anged  by  the  Commissioners  of  Fishery  ? — Yes.  By 
Act  of  Parliament  those  eight  northern  counties  were  excepted  from  the  opera- 
tion of  the  regulation  fixed  for  the  southern  counties. 

4]  1 6.  Have  you  ever  heard  that  the  consequence  of  that  is,  that  the  fish  are 
seldom  or  never  taken  above  Belleek,  in  consequence  of  the  close  season  setting 
in  previously  to  the  period  at  which  they  get  up  that  fall  at  Belleek  ? — No,  I 
have  never  heard  that  complaint  made.  Then  on  the  other  side  of  Bally- 
shannon is  the  River  Eask  ; that  is  another  small  river  flowing  from  a very  fine- 
lake  i that  is  the  property,  I believe,  of  Lord  Erne.  Until  this  last  year  he  had 
a weir  at  this  river,  and  a box,  and  no  pass  in  it,  close  to  the  town  of  Donegal; 
he  also  fished  the  estuary  with  a stake  net,  and  used  bag  nets.  1 negotiated, 
within  a month  or  so,  on  behalf  of  an  acquaintance,  to  take  that  river  for  an- 
gling, and  he  has  agreed  to  let  him  have  it  at  the  usual  rate ; two  gentlemen 
from  Dublin  are  about  taking  it,  and  the  box  and  weir  are  to  be  abandoned.  It 
became  almost  valueless,  in  a commercial  point  of  view,  though  at  one  time  it 
was  of  very  considerable  value.  The  cause,  I believe,  has  been  the  general  in- 
troduction of  bag  nets  outside  all  round  that  Bay  of  Donegal.  The  next  is  the 
River  Inver,  also  flowing  into  that  bay,  belonging  to  the  Reverend  Mr.  Mont- 
gomery ; it  has  been  also  fished  ■with  a box  and  draught  nets.  Mr,  Mont- 
gomery used  to  protect  it,  and  the  fishery  was  of  considerable  value  to  him ; 
but  of  later  years  he  has  given  up  the  protection,  not  considering  it  worth  his 
while,  in  consequence  of  the  effect  of  the  bag  nets,  as  stated.  Therefore,  both 
that  and  the  Eask  are  left  totally  without  protection;  the  men  ha'ving  the  hag 
nets  will  not  look  beyond  their  own  threshold ; they  ■will  not  take  the  trouble 
to  pay  for  any  watching  above. 

4117.  Mr.  Bourke.]  There  is  no  legal  way  of  preventing  the  bag  nets  in 
those  cases ; the  bag  nets  are  not  illegal,  are  they  ?^No,  not  illegal  at  all ; the 
bay  is  very  wide  tliere ; there  can  be  no  objection  under  the  provisions  of  the 
5 & 6 Victoria ; they  are  decidedly  legal  in  this  bay. 

41 1 8.  And  generally  fished  by  poor  people,  I suppose  ? — No,  not  at  all ; they 
are  not  fished  by  poor  people  ; the  landlords  get  rents  for  all  of  them  ; I do  not 
think  there  is  one  fished  by  a poor  person.  Then  we  come  to  the  Bruckless 
Elver,  also  flowing  into  that  bay  a few  miles  further  on.  That  also  has  a weir 
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and  box,  and  no  fish  can  ascend  except  when  it  may  be  open  during  the  weekly 
close  time. 

4119.  Is  that  a legal  weir?— Unless  there  has  been  a sufficient  presci-iptive 
right  to  entitle  the  person  to  have  that  weir,  it  is  not.  The  weir  is  in  the 
fresh-water  portion  of  the  river.  Tliere  is  a natural  obstruction  uj)on  that 
river,  which  if  removed  would  afford  great  advantage  to  the  hag-net  fishery  in 
the  bay.  Then  there  are  three  or  four  other  rivers  also  running  into  the  bay 
upon  which  there  are  not  weirs,  but  in  which  the  proprietors  of  the  land  ad- 
joining claim  a several  fishery,  and  they  fish  with  draught  nets  and  bag  nets 
also.  Some  controversies  have  arisen  there  with  respect  to  the  rights  of  the 
public  fishing,  and  attempts  have  been  made  to  keep  them  away  from  the 
mouth  a certain  distance  in  using  their  draught  nets ; the  mouths  of  some  of 
the  rivers  were  defined,  others  have  not  been. 

4120.  Chairman.']  How  are  these  rivers  of  the  Bay  of  Donegal  generally  with 
respect  to  poaching  in  the  upper  portions  ? — The  poaching  is  now  very  great ; 
the  proprietors  who  have  weirs,  whom  I have  mentioned,  having  found  that  the 
introduction  of  bag  nets  generally  in  the  bay  renders  their  river  fishing  of  so 
very  little  value,  have  generally  given  up  all  protection.  There  has  been  a 
change  of  property,  in  fact,  in  the  fisheries,  by  the  introduction  of  bag  nets  in 
recent  years ; and  it  has  given  the  property  in  many  of  the  fisheries  to  those 
outside,  where  formerly  salmon  were  not  taken  until  they  came  into  those  fresh 
rivers.  It  has  caused  quite  a change  of  property. 

4121.  Mr.  Bourke.]  Then  you  think  that  for  the  future  the  inland  pro- 
prietors of  the  Donegal  Bay  district  will  not  be  inclined  to  take  any  steps  to 
protect  the  fish  in  their  spawning,  or  at  other  times  ? — No  ; individually  they 
have  latterly  very  much  ceased  to  do  it ; but,  under  the  provisions  of  the  lust 
Fishery  Act,  all  those  bag  nets  will  pay  a licence  rate,  and  that  will  be  applied 
to  the  protection  of  those  rivers. 

4122.  C&ptsia.  ArchdalL]  Have  you  given  your  attention  at  all  to  Lough 
Erne,  and  the  rivers  flowing  into  it  ? — No,  not  particularly  to  the  rivers  flowing 
into  it ; I have  seen  them  in  passing,  hut  have  never  been  called  upon  in  any 
way  to  inspect  them. 

4123.  Not  minutely,  as  you  have  the  Boyne? — No,  not  minutely.  Up  to 
the  passing  of  the  last  Act,  I could  only  go  when  I was  ordered  ; and  it  was 
only  upon  occasions  when  I was  directed  by  the  Commissioners  to  make  an 
inspection  for  a particular  object,  that  I did  it.  The  time  has  been  very  short 
since  I was  appointed,  and  I have  not  been  able  to  look  after  many  things,  that 
I hope  soon  to  be  able  to  do,  for  the  benefit  of  the  fisheries  of  Ireland. 

41 24.  This  memorial  of  the  gentlemen  on  Lough  Erne  will  probably  lead  to 
a minuter  attention  and  inquiry  into  the  fishery  ? — My  intentioii  is  to  have  a 
very  minute  inquiry  into  it,  and  it  has  only  been  delayed  in  consequence  of  the 
CTeat  pressure  on  me  and  my  colleague  in  carrying  out  the  Act  of  11th  & 12th 
victoria. 

• 41 25.  Chairman.]  Is  it  your  intention  also  to  look  into  the  other  part  of  the 
question  as  to  the  fishery  below  the  falls  ? — Yes. 

4126.  As  to  the  rights  of  the  people,  I mean,  to  fish  in  the  tidal  portion 
below  the  falls  ? — Yes. 

4127.  There  are  questions  of  law  and  fact  involved  in  it;  it  is  a question  of 
delicacy  and  difficulty,  but  I presume  that  it  will  come  under  your  notice  in 
the  course  of  your  inquiry  r — In  those  cases  our  course  is  to  give  public  notice 
that  we  shall  hold  a public  meeting ; that  complaints  having  been  made  of 
certain  things  in  the  Bailyshannon  Weir,  we  intend  on  a certain  day  to  hear 
anything  that  may  be  advanced,  and  to  make  an  inspection  of  it,  and  generally 
upon  those  occasions,  every  one  having  a complaint  to  make  comes  in. 

4128.  Mr.  Bourke.]  Referring  to  Donegal  Bay,  do  you  think  that  the  fund 
arising  from  licence  duties  on  the  bag  nets  will  be  sufficient  effectually  to  pro- 
tect the  fish  breeding  in  the  river  ? — I think  it  will  be  sufficient  to  do  a vast 
deal  of  good  in  that  district.  I would  not  go  the  length  of  saying  that  it  would 
be  sufficient  effectually  to  do  it,  thorouglily  and  fully  to  do  it  j but  I am  satis- 
6ed  that  the  funds  in  that  district  will  do  a great  deal  of  good,  for  there  are  a 
great  number  of  engines  used,  and  there  will  be  a considerable  amount  of 
funds. 

4129.  Chairman.]  Is  there  not  a danger  with  respect  to  Donegal  Bay,  that 
the  bag-net  and  stake-weir  fishermen  will  obtain,  by  taldng  out  licences  under 
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the  Act,  such  a preponderance  of  votes  in  the  election  of  conservators  as  will 
enable  them  to  overbear  entirely  the  authority  of  the  fresh-water  proprietors 
who  not  being,  as  you  say,  interested  now  in  the  preservation  of  the  fresh-water 
fisheries,  are  not  very  likely  to  take  out  licences  for  rods  ? — No  ; I shoirld  say 
not  all  in  that  district ; the  angling  interests  in  that  district  are  very  great  ■ it 
is  a place  that  a gi-eat  many  resort  to ; there  ai-e  very  large  lakes,  and 
there  is  exceedingly  good  angling  in  many  portions  of  that  district,  despite  of 
bag  nets,  and  weirs,  and  everything  else. 

4130.  Mr.  Bovrke.'\  Will  not  the  angling  interest  and  the  bag-net  interest 
be  the  same  for  the  preservation  of  the  fish  : do  not  you  think  that  it  will  be 
the  interest  of  the  bag-net  jjeople  outside  that  the  fish  should  be  protected  in 
spawning? — Unquestionably  ; they  have  a much  greater  interest  in  it  than  the 
anglers. 

4131.  Chairman.']  I am  not  speaking  of  the  preservation  of  the  spawning 
fish ; I spealc  of  the  preservation  of  the  fisli,  generally,  spawning  or  not ; my 
question  is,  is  there  not  a danger  that  the  conservators  being  elected  by  those 
who  take  out  licences,  and  the  fresh-water  proprietors  being  interested  in 
putting  down  illegal  fishing  by  means  of  bag  nets  in  the  bays,  the  conservators 
elected  by  the  votes  of  the  ixiajority,  which  will  be  the  bag-net  men,  will  not 
do  their  duty  so  effectually  in  the  tidal  portions  as  they  will  be  inclined  to  do 
in  the  fresh-water  portions  ? — No ; I do  not  think  that  under  the  provisions  of 
the  Act  there  is  any  danger  of  that,  for  this  reason  ; that  under  the  provisions 
of  the  Act  we  not  only  form  districts,  but  we  subdivide  those  districts  again 
into  electoral  divisions,  and  we  have  the  power  of  fixing  the  number  of  repre- 
sentatives that  each  electoral  division  is  to  send  to  the  Board  for  the  very 
purpose  of  enabling  us  to  prevent  a preponderance  of  any  one  interest;  in 
that  district  there  will  be  an  equal  number  of  representatives  for  the  upper 
and  fresh-water  portions  as  there  will  be  for  the  bay. 

4133-  Your  attention  has  then  been  directed  to  the  possibility  of  such  a 
difficulty  arising  ? — I have  considered  it  very  attentively  ; 1 think  it  is  guarded 
against  in  tlie  Bill. 

4133.  Mr.  Scully.]  Would  not  there  be  a great  increase  of  fish  in  the  upper 
portions  of  those  rivers,  if  there  were  a Q.ueen’s  gap  in  those  weirs,  of  which 
you  have  spoken,  where  there  is  no  gap  existing?— Unquestionably,  a great 
improvement  in  the  upper  waters,  both  in  the  rivers  and  in  the  lakes. 

4134.  Captain  ArchdalL]  From  your  experience  of  the  habit  of  the  fish,  do 
not  you  think  that  it  would  be  desirable  that  the  Commissioners  should  have 
tlie  same  power  of  regulating  the  close  season  in  the  northern  counties  that 
they  have  in  the  rest  of  Ireland  ?— They  have  the  same  power.  By  Act  of 
} aillament  that  close  season  was  fixed,  as  I stated  before  ; however,  there  is 
a power  reserved  to  the  Commissioners,  which  was  confirmed  in  the  last  Act, 
to  change  any  of  those  localities  as  they  may  think  right ; the  power  is 
retained. 

4135.  Chairman^  Will  you  proceed  with  your  statement  ? — The  next 
district  is  the  Sligo  district.  At  Sligo  there  is  a several  fisherj^  claimed  and 
exercised  by  Mr.  Martin ; he  fishes  it  by  means  of  draught  nets,  and  he  also 
fishes  it  by  means  of  a box  in  one  weir  at  present,  and  until  recently  he  also 
constructed  a box  in  his  mill  weir  ; he  has  a mill  weir  and  a fishing  weir ; a 
great  many  disputes  ai'ose  about  that.  There  was  a person  of  the  name  of 
Rogers,  one  of  the  lower  class,  who  was  an  angler,  and  he  instituted  proceed- 
ings  against  Mr.  Martin,  and  applied  to  our  Board  several  times ; I was  sent 
down  once  or  twice  there  specially  upon  it. 

413^*  Mr.  0.  Gore.]  When  did  you  institute  proceedings  ? — About  three 
years  ago.  Upon  pointing  out  to  Mr.  Martin  the  illegality  of  erecting  a fishing 
trap  on  his  mill  weir,  after  a good  deal  of  negotiation  about  it  he  removed  it. 
He  also  was  in  the  habit  of  taking  salmon  in  his  tail  race,  and  he  has  promised 
to  desist  from  that,  and  I dare  say  he  has  done  so  since ; he  also  used  a stop 
net  in  the  tidewa)',  which  was  not  legal,  and  which  he,  I believe,  has  not  used 
latterly. 

4137-  Mr.  Bourke.]  So  far  those  nuisances  created  by  Mr.  Martin  may  be 
said  to  be  removed  ? — They  are  to  a certain  extent.  Mr.  Martin’s  mill  wen 
still  is  very  objectionable  in  its  construction.  There  facilities  might  be  afforded, 
for  the  fish  getting  up  by  making  use  of  the  waste  water,  as  I described  in 
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other  weirs  ; it  is  not  so  coastructed,  and  Mr.  Martin  takes  the  salmon  under 
the  weir  wita  a net  in  consequence. 

4^38-  Captain  Archdall.^  Is  there  a Queen’s  gap  in  that  weir  ? No. 

41 39-  Chairman.]  What  weir  is  that  ?— It  is  a mill  weir. 

41 40.  Have  you  finished  your  statement  as  to  that  river  ?~I  should  describe 

that  he  takes  the  salmon  in  draught  nets  under  this  mill  weir ; he  takes  them 
in  draught  nets  above  it ; he  takes  them  in  boxes  at  a weir  higher  up  which  is 
also  used  for  conveying  water  to  a distiUery,  Mr.  Martin,  I believe,  bein<>-  the 
proprietor  of  it.  ® 

4141.  Mr.  O.Gm-e.']  Do  you  know  that  it  is  almost  impossible  for  fish  to 
pass  above  the  weir  : — Very  difficult,  I should  say,  except  at  high  water,  in  the 
way  the  weir  is  constructed. 

4142.  Do  you  know  what  the  consequence  has  been  with  regard  to  the 
increase  or  decrease  of  the  fish?— I apprehend  that  the  fish  have  decreased 
very  much,  and  that  Mr.  Martin  would  have  consulted  his  own  interest  a great 
deal  better  had  he  voluntarily  let  up  more  fish. 

4^43-  Chamnan.]  What  is  the  name  of  the  river?— It  is  called  the  Sligo 
River,  -rhe  Garogue  is  the  real  name  of  it.  Then  there  is  a magnificent  lake 
above  this,  in  which  there  is  considerable  angling,  and  in  which  there  ought  to 
be  a good  deal  more  angling. 

salmon?— Yes.  It  is  of  that  nature 
&at  I think  it  would  serve  the  country  very  much  : a person  some  time  ago 
took  land  along  the  banks  of  it,  but  a misfortune  occurred  to  him  connected 
with  a speculation  m corn,  and  I beheve  that  has  interfered  with  his  pur- 
suing it.  ^ 

414, 5-  Mr.  Bourhe.]  Could  not  a ladder  be  put  upon  Mr.  Martin’s  weir  -— 
Yes,  with  very  little  difficulty. 

found,  Mr.  Martin  could  not  prevent  it '—Certainly 


4147-  Chairman.]  I believe  you  have  stated  already  that  you  are  of  opinion 
that  there  are  no  existing  mill  weirs  in  Ireland  upon  which  ladders  might  not 
be  put?—!  am  not  acquainted  at  this  moment  with  one ; there  mav  be  one 
where  there  is  great  difficulty,  but  I am  not  acquainted  with  one ; there  must 
be  very  few  indeed  over  which  ladders  could  not  be  easily  placed 
4148.  Mr  O.  Gore.]  Do  you  know  to  what  Mr.  Martin  attributes  the 
decrease  of  fish  .-—Mi-.  Martin  has  assigned  a variety  of  causes  to  me,  poaching 
above,  and  several  others.  ’ 

weir  ?— Every  reason,  except  his  own 
weir.  Ml.  Martin  was  very  wrong  about  his  weir.  There  were  several  renorts 
to  us  upon  the  subject,  and  while  Mr.  Martin  was  let  off  with  verv  L.li 
penalties.  It  was  aUeged  that  this  Rogers  and  his  father  were  imprisoned  and 
were  fined  very  heavily  ; those  were  matters  not  for  us  to  take  cognizance  of  • 
however,  Rogers  stuck  to  it  veiy  perseveringly,  and  applied  to  our  Board  very 
rften,  and  has  conhnued  to  do  so,  until  within  a year  or  two  ; and  now  Mr 
Martin  has  made  him  his  head  water-keeper,  and  gives  him  20 1.  a year  so" 
that  that  has  quieted  the  question.  ^ ’ 

“f]  ?“■  Ct’-ptain  .^rchdaU.]  Do  you  know  whether  Mr.  Martin  observes  the 
week  y close  time  ?— A person  of  the  name  of  Rogers,  whom  I have  referred 
to  aUeged  upon  many  occasions  that  he  did  not  observe  the  weekly  close  timf 
Im^eTbrJirr^o^rn^^^^^^  constabnlmytolook  Jfter  i, 

a dtsai'i;r^7b“"‘  ^ ^ “ill.  “d 

41,52.  Is  it  necessary  to  open  the  sluices  of  both  those  weirs  at  the  close 
time  r Yes.  You  need  not  open  the  gap,  or  sluice  either ; great  facilitv  could 
be  given  to  the  fish  to  pass  up  without  opening  a gap 
4153-  As  at  present  constructed,  (I  aUude  to  the  weekly  close  period  1 is  it 
Mcessary  at  the  weekly  close  period  that  he  should  open  the  sluiL  in  his  mi  l 
weir  as  well  ^ m his  fishing  weir  ?— Yes  ; he  has  not  a sufficient  sluice  in  the 
weekly  close  time  in  the  miU  weir. 

4154*  It  is  so  constructed? — Yes. 

41 55-  And  the  Commissioners  have  the  power  of  seeing  that  that  is  rectified 
f 1™'®  given;  they  have  the  same  power,  but  there  the 

funds  are  wanting ; if  the  party  will  subscribe  the  funds,  we  can  do  it. 

4156-  Chavmian.] 
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4156.  Chairman.']  Will  you  proceed? —In  that  neighbourhood,  and  round  w.J.Ffemdl, 
the  coast  adjacent  to  that  neighboui’hood,  there  is  a very  considerable  and  value-  Esf|- 

able  fishing.  There  is  a river  called  the  Dmmcliff  River,  where  there  is  an  ex-  

elusive  right  claimed  and  exercised  to  a certain  portion  of  it,  and  I believe  great  March  1 849. 
nuisances  exist  there. 

4157.  Mr.  0.  Gore.]  By  whom  is  that  right  cldmed  ? — Miss  Burn,  I think. 

4158.  Chairman.]  What  is  the  nature  of  the  nuisance? — There  is  a weir 
which  is  a- nuisance;  that  might  be  greatly  improved. 

4159.  Is  there  a Queen’s  gap  in  the  weir? — No,  I think  not.  Round  the  coast 
there,  there  is  a great  deal  of  draught  net  fishing,  which  the  public  exercise 
under  their  common  law  right ; and  there  are  several  small  rivers,  such  as  I have 
described  in  other  localities,  which  are  left  entirely  unprotected,  and  which 
would  be  of  very  gi’eat  commercial  value,  all  round  that  portion  of  the  coast,  if 
they  were  protected. 

4160.  Mr.  Boxirke.]  A great  many  of  those  rivers,  I suppose,  will  be  pro- 
tected by  the  funds  arising  from  licence  duties  ? — Yes,  wherever  there  are  funds 
to  any  considerable  amount.  Great  good  I have  no  doubt  will  ai*ise  out  of  the 
measure  of  last  Session,  because  in  the  case  of  persons  in  the  tideway,  who 
heretofore  have  altogether  neglected  protection,  and  have  not  subscribed,  when 
they  have  paid  their  money  they  will  see  it  applied  to  those  purposes  which  are 
necessary  for  their  interests.  In  that  district  there  is  a very  peculiar  river, 
the  Ballisadare  River,  and  connected  with  the  fisheries  of  that  there  is  an  Act 
of  Parliament  in  existence,  conferring  exclusive  rights  upon  Mr.  Cooper.  He 
obtained  an  Act  of  Parliament,  to  give  him,  if  he  could  arrange  with  certain 
parties  having  interests  in  the  lower  part  of  the  river,  the  exclusive  right  of 
fishery.  A very  valuable  fishery  might  be  created  there,  if  means  were  afforded 
for  fish  to  pass  up  the  natural  obstructions  that  exist. 

4161.  Chairman.]  Are  you  aware  that  that  Act  of  Parliament  is  the  only 
private  Act  which  is  not  repealed  by  the  5 & 6 \^ict.  ? — I am  quite  aware  of 
that. 

4162.  The  reservation  was  probably  made  in  consequence  of  the  peculiar 
circumstances  of  the  case,  the  expense  that  Mr.  Cooper  had  been  at,  or  meant 
to  incur,  in  improving,  or  rather  creating  a fishery? — Yes.  1 have  had  a com- 
munication with  Mr.  Cooper  lately  upon  the  subject,  and  he  has  stated  to  me 
that  he  has  now  arranged  with  all  the  parties  except  one  person;  he  has 
not  agreed  as  to  the  sum,  and  it  is  greatly  to  be  regretted  that  he  has  not, 
for  Mr.  Cooper  in  admitting  the  salmon  up  that  river,  where  thei’e  are  very 
fine  lakes  above  it,  and  very  valuable  grounds  for  breeding,  and  having  the 
fish  up  there  for  his  own  use,  to  a certain  extent  must  benefit  the  whole  coast 
around,  because  they  will  descend  from  that,  the  brood  will  descend,  and  great 
quantities  will  be  taken  round  the  coast,  and  it  will  be  of  great  value  to  the 
public  round  the  coast  if  Mr.  Cooper  can  succeed  in  his  plan. 

4163.  Mr.  Grogan.]  You  have  spoken  of  natural  obstructions  there;  do  you 
know  their  height  ? — I do  not ; there  is  a succession  of  falls,  but  there  would 
be  very  little  difficulty  in  getting  the  fish  up. 

4164.  Do  you  imagine  that  the  lower  fall  there,  up  to  which  vessels  come,  is 
greater  than  the  fall  at  Portlaw,  where  Mr.  Malcolmson  has  a ladder  ? — Not  at. 
all  greater. 

4165.  Then  up  to  the  place  where  the  mills  are,  you  do  not  see  any  diffi- 
culty ? — Not  the  slightest ; it  will  cost  a little,  hut  there  will  be  no  difficulty, 

I should  say,  of  any  amount,  in  getting  up  the  fish  there  freely. 

4166.  Mr.  0.  Gore.]  Do  you  think  that  Mr.  Cooper,  having  obtained  the 
Act  of  Parliament,  if  he  succeeds  in  carrying  out  his  plan  it  will  be  beneficial 
to  the  country? — Yes.  To  the  public  it  will  afford  a very  valuable  fishery 
round  the  coast,  because  the  capabilities  of  the  salmon  fisheries  may  be  mea- 
sured by  the  field  which  you  have  to  sow,  the  spawning  ground.  Of  course 
the  larger  the  field  which  you  sow  in  the  upper  rivers  the  greater  the  harvest 
which  will  be  reaped  iu  the  tideways  adjacent. 

4167.  Mr.  Grogan.]  Does  the  Ballisadare  River  flow  fi’om  a lake  ? — Several 
lakes.  There  are  several  lakes  up  that  country. 

41 68.  Is  it  very  wild  ? — No,  not  very  wild.  As  it  is  in  an  inland  district,  it 
may  be  right  for  me  to  mention  to  the  Committee  that  there  is  a lake  iu  tliat 
neighbourhood,  in  which  the  trout  fishing,  at  a particular  season  of  the  year, 
is  very  valuable,  and  a great  many  people  go  to  it — Lough  Arrow.  It  is  a 
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celebrated  place  for  angling.  Numbers  go  there  and  take  cottages,  and  put 
the  neighbourhood  ; and  it  is  of  very  great  advantage  to  the  people,  in 
30  March  I Ho.  neighbourhood  of  those  places. 

4109.  Jn  the  small  tributaries  supplying  that  lake,  do  the  people  deriving 
advantage  from  the  visitors  in  this  way  in  any  way  protect  the  fish  r — No,  I 
do  not  think  they  do. 

4170.  W^ould  the  preservation  of  that  river  and  lake  be  very  expensive  r — 
No,  it  would  not.  But  with  respect  to  a large  lake  of  that  kind,  a lake  so 
extensive  as  that,  it  confines  to  a certain  extent  the  effects  of  poaching. 

41 71 . Ckav'ffian.']  WUl  you  proceed  ? — The  next  disti’ict  which  1 come  to  is 
B^ina,  There  is  the  River  Moy,  a very  important  one.  A very  valuable 
fishery  exists  at  the  Moy,  and  the  exclusive  right  is  exercised  by  a Mr.  Little. 
I do  not  know  whose  lessee  he  is  exactly.  I understand  that  there  are  several 
interests  in  it,  and  of  the  interest  wliich  he  has  I am  not  aware  ; however,  it  is 
a very  valuable  fishery,  and  is  a several  fishery.  He  fishes  in  the  tidal 

of  tiic  several  fishery  with  draught  nets,  and  he  fishes  with  boxes  at 
the  falls  of  Ballina.  He  also  fishes  higher  up,  at  a place  called  Foxford, 
where  there  is  a weir. 

4172^-  Is  there  a Queen’s  gap  in  that  weir? — There  is  a Queen’s  gap  in  tlie 
weir  at  Ballina,  but  it  is  not  as  it  ought  to  be,  or  as  the  law  requires  it  to  lie. 

4173.  Will  you  describe  in  what  respect  it  is  illegal  In  the  first  place, 
there  is  a sort  of  spur  wall,  the  effect  of  which  is  to  make  it  ^'ery  difficult  for 
the  fish  to  get  up. 

4174-  Is  the  spur  wall  of  the  length  prescribed  by  Act  of  Parliament  ?— It  is 
not  longer,  but  there  is  no  business  to  have  a spur  wall  there  at  all.  Tiiere 
have  been  artificial  means  used,  in  fine,  to  prevent  the  fish  going  up  to  that 
part  to  which  they  should  legitimately  be  allowed  to  go. 

4175-  The  object  of  having  the  Queen’s  gap  is  defeated  by  the  precautions 

mken  by  the  lessee  to  prevent  the  fish  from  entering  ?— To  a very  great  extent, 
liiere  has  been  a great  deal  of  controversy  about  this  weir,  and  tiie  weir  above 
It  fished  by  Mr.  Little,  at  Foxford,  and  I was  sent  down  there  upon  one 
occasion,  especially  with  reference  to  the  Foxford  weir.  Certain  gentlemen  in 
the  neighbourhood  complained  of  the  Queen’s  share  not  being  left  by  Mr.  Little 
in  the  proper  place,  and  of  proper  dimensions,  in  the  Foxford  weir.  1 was  sent 
down  by  the  Board  ; some  persons  assembled,  and  Mr.  Little  and  Mr.  Atkin- 
son, who  had  erected  this  weir,  were  present ; the  gentlemen  entered  into  a 
compromise  with  Mr.  Little  at  that  meeting,  being  satisfied  with  a gap  in  a 
certain  place,  and  of  certain  dimensions ; I refused  as  a public  officer  to  give 
my  sanction  to  that  arrangement  at  all,  because  I did  not  think  those  persons 
entitled  to  it,  and  so  I reported  to  the  Board ; because  there  is  a very  large, 
and  extensive  public  fishery  all  round  the  coast  adjacent  to  the  Moy,  the  salmon 
ot  whmh  supplied  by  the  breeding  rivers  connected  with  it,  therefore  I 
mought  that  those  gentlemen  did  very  wrong  in  entering  into  a compromise 
because  there  was  an  interest  in  it  far  beyond  theirs. ' ’ 

4176.  Was  not  there  also  a complaint  made  to  you  with  respect  to  what 
are  called  stop  nets  used  by  Mi*.  Little  in  the  River  Moy  ? — Yes  ; Mr.  Little 
at  one  time  had  a stop  net  in  the  tidal  portion  of  the  fishery,  which  was  quite 


41 77-  WiU  you  describe  it  ?— It  was  made  fast  to  the  land  on  either  side  and 
extended  right  across  the  river ; the  effect  of  it  was  to  stop  all  the  salmon  goino* 
having  stopped  them,  there  was  then  a large  net  drawn  and  they  were 
all  drawn  in.  Upon  one  occasion  Mr.  Little  stated  to  me  himself  that  they  had 
hauled  1,500  salmon  in  one  draught  of  the  net. 

1 7S.  Have  you  prosecuted  him  with  respect  to  either  of  the  weirs  or  the 
stop  net  '--No,  he  removed  the  stop  net  after  a good  deal  of  remonstrance 
4179-  But  the  weir  remains  in  statu  quo  ?— The  weir  remains  in  the  state 
in  which  I have  described  it. 


41 8u.  It  IS  liable  under  the  existing  law  to  prosecution  and  abatement  ?— 
io  prosecution  and  abatement ; to  the  Queen's  share  being  regulated  according 
to  law.  It  IS  one  of  those  cases  where  the  Commissioners  have  full  power  to  act* 
that  canrmt  be  questioned.  ^ There  are  no  funds  to  be  provided  by  other  parties! 

Foxford  weir  is  illegal  I think  you  say,  in  not  having  a Queen’s 
gap  at  all  ?~It  has  a Queen’s  share.  ^ 

41 82.  I thought  you  stated  that  there  was  a Queen’s  share  only  in  one  of 

the 
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the  weirs,  and  that  not  a proper  one,  and  that  there  was  none  in  the  other  ? 

There  is  one  in  the  othei”,  but  also  improper ; it  was  with  respect  to  that  xipper 
weir  that  those  gentlemen  made  the  compromise. 

41  S3.  Wliat  should  you  suppose  is  the  value  of  the  fishery  in  the  River 
Moy  ? — I should  not  he  surprised  if  the  fishery  were  worth  4,000  1.  a year. 

I think  it  was  rated  at  one  time  at  very  nearly  3,000  1. ; it  was  rated  under 
the  poor  law  at  2,500  1.,  or  something  like  that. 

4184.  In  what  union  is  it  r — The  Ballina  Union. 

4iS.<5.  Mr.  Grogan.']  Was  it  rated  at  3,000  i*.  a year? — Yes,  I apprehend  it 
was  first  rated  at  3,000  L a year,  and  on  appeal  reduced  to  2,500 1..  or  2,000 1. 
and  something;  and  I think  that  since  that  it  has  been  further  reduced,  but 
I am  not  certain. 

4186.  Do  you  conceive  that  in  the  weirs  just  by  the  bridge  there  is  not  a 
sufficient  pass  for  the  fish  ? — Yes  ; I do  not  think  the  Queen’s  shave  is  a legiti- 
mate Queen’s  share. 

4187.  Chairman.]  In  point  of  fact,  you  think  that  the  supply  of  fish  is 
diminishing,  or  has  diminished,  by  reason  of  these,  weirs  ? — Certfunly ; the 
parties  above  them,  I consider,  are  immediately  affected  by  a legitimate  share 
of  the  fish  not  being  allowed  to  pass  to  them  ; and  on  the  other  hand,  I think 
tliat  the  public  below  are  injurexl  all  round  the  coast  adjacent,  inasmuch  as  a 
sufficient  quantity  of  salmon  are  not  allowed  to  get  up  to  stock  the  upper 
waters  of  that  river,  which  are  very  extensive,  anti  of  a character  eminently 
calculated  to  ])rodiice  a large  coast  fishery. 

. 41 88.  Mr.  0.  Gore^  Do  you  ascribe  that  entirely  to  the  illegal  use  of  engines 
below  in  tlie  neighbourhood  of  Ballina  not  allowing  fish  to  get  upr~Not 
entirely ; there  has  been  a great  deal  of  poaching  above,  and  a difficxdty  in 
putting  it  down,  I should  state  to  the  Committee,  arose  out  of  a disposition 
upon  the  part  of  the  magistrates,  many  of  them,  not  to  fine  tire  poachers,  except 
in  a very  small  sum,  for  it  was  stated  to  Atkinson,  in  my  presence,  at  a meet- 
ing, by  a magistrate  who  is  since  dead,  Mr.  Jackson,  that  he  would  not  fine  the 
lower  classes  except  in  the  smallest  possible  penalty,  for  offences  against  the 
fishery  laws,  when  he  considered  him  to  be  a wholesale  violater  of  tlie  law.  It 
has  had  a very  bad  effect  in  that  way,  Mr.  Little  using  instruments  for  fishing 
which  are  not  legal. 

4189.  Chab-vian.]  Axn  I to  understand,  that  with  the  exception  of  the  River 
Slaney,  you  attribxxte  the  increase  of  poaching,  or  the  prevalence  of  poaching 
upon  the  rivers  of  Ireland  in  general,  to  the  same  cause,  namely,  the  impedi- 
ments to  the  free  passage  of  fish  in  consequence  of  the  obstructions  below  ? — 
A great  deal  of  it ; not  all.  I do  not  include,  all,  but  a great  deal  of  it  is 
to  be  attributed  to  that. 

4t90.  Whatever  effect  you  think  those  obstructions  have  in  encouraging 
poaching,  your  opinion  applies  to  all  the  rivers  of  Ireland,  excepting  perhaps 
the  blaney,  the  circumstances  of  which  are  peculiar  ? — Yes,  speaking  gene- 
rally ; and  it  has  had  a very  bad  effect  in  mmiy  places  with  respect  to  that  part 
of  the  question,  magistrates  not  being  disposed  to  punish  poachers,  as  they  are 
called,  in  the  close  season,  when  they  knew  that  persons  having  large  interests 
in  the  fisheries  of  another  class  were  violating  the  laws  in  another  way  during 
the  open  season. 

4191.  What  is  the  width  of  the  river  at  the  place  where  the  stop  net  was 
drawn  ? — I cannot  exactly  say ; it  is  considerably  wide.,  I suppose  it  is  16‘0 
feet,  or  perhaps  200  feet  wide,  being  a navigable  part  of  the  river. 

4192.  Mr.  Grogan.]  Was  it  above  or  below  the  navigable  portion  of  the 
river  ? — ^The  navigation  is  a strange  thing  there  ; it  is  imperfect,  and  there  is  a 
sort  of  canal ; it  is  quite  close  to  the  navigable  part. 

4193.  Chairman^]  This  was  in  the  tidal  portion  ? — In  the  tidal  portion. 

4194.  Mr.  Scullg.]  Is  there  an  increase  of  poaching  in  that  district  in  con- 
sequence of  the  great  increase  of  distress  ? — No ; 1 do  not  think  that  the  case 
of  distress  has  had  much  to  say  at  all  to  that  winter  poaching.  I do  not  think 
that  the  persons  who  engage  in  it  are  of  that  description.  Going  in  winter 
with  lights  at  night  is  a thing  that  young  men  do;  there  is  a great  deal  of 
excitement  in  it,  and  it  leads  to  a great  deal  of  drinking  of  wliiskey.  I do  not 
think  it  is  the  very  miserable  classes  that  resort  to  it  much. 

4195.  Then  you  do  not  think  that  that  point  has  had  anyinfluence  upon  the 
magistrates  in  their  decision  ?— I do  not  think  it  has  in  their  decision.  That 
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night  fishing  with  lights,  which  causes  a great  destruction  in  winter,  has  been 
followed  by  a class  such  as  I describe. 

4196-  Mr.  Grogan.l  You  stated  that  in  the  weir  at  Ballina  you  do  not  con- 
ceive the  Queen’s  share  to  be  a legal  or  proper  one  ? —Yes. 

4197.  Have  you  the  power  in  your  Board  to  compel  the  proprietor  of  the 
fishery  to  make  it  legal  ? — I think  I have  answered  that  question. 

4198.  If  the  present  gap  be,  according  to  your  judgment  as  a Commissioner,, 
an  illegal  gap,  does  the  Act  of  Parliament  compel  you,  or  the  public  at  their 
Own  expense,  to  make  this  gentleman  put  a legal  gap  ? — I conceive  that  the 
duty  devolves  upon  our  Board,  under  the  provision  of  the  5 & 6 Viet.,  to  do- 
those  things. 

4199.  To  do  the  whole  of  it  ? — Yes,  gaps  of  that  kind ; there  is  no  compen- 
sation to  be  given  there,  and  no  funds  to  be  provided.  There  would  be  the 
expense  of  the  engineer. 

4200.  The  expense  to  which  you  refer  would  be  of  the  engineer  necessary  to: 
superintend  the  widening  of  the  gap,  and  the  artisans  employed  in  constructing 
it  ? — ^Yes. 

4201 . There  would  be  no  compensation  in  a case  of  that  kind  ? — No. 

4202.  Do  you  bear  in  mind  any  considerable  number  of  cases  in  Ireland 
where,  with  so  small  an  outlay,  the  gaps  and  consequently  the  fisheries  of  Ire- 
land would  be  materially  improved  ? — ^Yes,  there  are  several  cases;  a great 
many  would  be  materially  improved  by  regulating  those  gaps,  where  no  com- 
pensation is  required,  and  no  expense  attending  it,  except  what  I have  slated. 

4203.  That  expense  must  be  very  inconsiderable,  in  comparison  with  the 
increased  value  given  to  the  fishery? — Very;  it  would  be  a vast  public 
advantage  to  do  it. 

4204.  Have  you  ever  formed  any  estimate  of  what  the  expense  of  such  works 
might  be  in  Ireland  generally  ? — No,  I have  never  attempted  any  estimate  of 
the  kind. 

4205.  You  could  not  do  it? — No. 

4206.  In  this  particular  instance,  knowing  the  locality,  and  having  visited  it 
yourself,  could  you  give  the  Committee  an  estimate  of  what  expenditure  would 
be  required? — No,  I would  not  venture  to  give  an  estimate  ; it  would  be  very 
difficult  for  me  to  do  it ; I am  not  acquainted  with  works  of  that  kind ; the 
amount  would  be  very  trifling  indeed ; it  would  be  only  for  the  prostration  of 
some  mason-work,  and  the  opening  of  a gap. 

4207.  If  it  were  possible  to  give  anything  like  an  approximate  estimate,  it 
would  be  a very  desirable  thing  ? — I could  not  do  it ; it  would  be  very  easily 
obtained. 

4208.  Do  you  think  you  could  obtain  it  r —I  tKink  I could  from  some  of  our 
parties  at  the  Board  of  Works. 

4209.  Could  you,  without  much  inconvenience  or  delay,  procure  an  approxi- 
mate estimate  as  to  the  expense  of  putting  a legal  Queen’s  gap  in  the  weir  at 
Ballina  ? — ^Yes ; I could  in  Ireland  obtain  it  easily. 

4210.  Mr.  O.  Gore,]  Do  you  think  it  very  desirable  that  the  Board  of  Com- 
missioners should  have  the  power  of  removing  any  illegal  obstructions,  and 
charging  the  expense  of  it  to  the  owners  of  those  weirs  ; that  they  should  have 
a summary  power  of  forming  gaps  ? —Referring  to  the  Act,  I rather  think  that 
the  Act  provides  at  present  that  those  charges  shall  be  paid  by  the  person. 

4211.  Chairman.]  Where  it  is  illegal  r — The  owner  of  the  weir  is  chargeable 
with  the  expense. 

4212.  Mr.  0.  Gore.]  If  that  is  the  case,  it  is  not  necessary  to  have  any 
funds  at  your  disposal ? — No;  the  funds  would  be  so  small;  and  I conceive 
that  things  of  that  nature  come  so  strictly  within  the  duties  of  the  CommiS' 
sioners  of  Fisheries,  under  the  provisions  of  the  5 & 6 Viet.,  that  I think  they 
are  amongst  those  things  which  ought  to  be  done. 

4213.  Chairma7i.]  I think  you  have  stated  before  that  you  are  aware  that  so 
much  doubt  has  arisen  in  consequence  of  the  inartificial  wording  of  these 
clauses  in  the  Act  of  Parliament,  that  the  Board  of  Works  have  not  felt  them- 
selves authorised  by  the  opinion  of  the  law  officers  of  the  Crown  to  exercise 
these  powers  ?— I do  not  think  that  that  applies  to  what  we  have  been  speaking 
of.  I do  not  think  that  there  is  any  difficulty  where  a Queen’s  share  has  been, 
and  is  at  this  moment. 

4214.  But  if  there  is  any  doubt  upon  the  subject,  as  to  which  perhaps  you 

are 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  FISHERIES  (IRELAND).  .281 

are  not  competent,  not  being  a lawyer,  to  speak,  you  think  it  highly  expedient 
that  It  should  be  removed  immediately  by  legislative  enactment  ?— Decidedly 
to  V ■ ‘he  operation  of  your  Board  into  effect 

to  make  this  gap  legal  w it  necessary  to  have  an  application  to  you,  or  do  yoil 

that  under  the  provisions  of  the 
5 & 6 Viet.,  the  fair  spirit  and  meaning  of  the  Act  is  that  we  should  have  done 
such  things  as  that  without  application  ; that  the  Commissioners  should  have 
proceeded  to  cause  all  those  to  be  regulated;  that  is  the  construction  which 
kfm  *'’®  1”'°''™“®’  I is  true  intention  and  meaning  of 

4uiC.  CAmVina,,.]  But  the  want  of  funds  at  your  disposal  prevented  you 
from  undertaking  this  work,  although  you  could  have  done  it  at  a compara- 
twely  small  expenset— Yes.  There  is  a provision,  I should  state,  in  the  Act 
the  second  section  of  that  Act,  empowering  the  Commissioners  to  appoint  and 
employ  as  many  officers  as  they  think  may  be  necessary  for  the  purposes  of 
the  Act,  and  pay  them  as  the  Treasury  may  sanction.  I think  it  is  quite 
provided  for  in  the  Act.  ^ 

4217.  But  in  point  of  fact,  you  had  not  the  funds.  I am  distinguishing 
between  tlie  law  and  the  fact ; if  the  law  provides  the  funds,  nevertheless  those 
funds  were  not  placed  at  your  disposal  f~They  were  not  placed  at  our  dis- 
posal. I do  not  know  that  they  might  not  have  been  placed  at  our  disposal  if 
^e  Commissioners  of  Fisheries  had  made  an  estimate,  and  forwarded  it  to  the 
Treasury,  stating  that  so  and  so  would  be  required,  and  that  it  ouerht  to  be 
done,  i will  not  say  at  ail  that  the  sanction  of  the  Treasury  to  it  miKht  not 
have  been  obtained  m that  way.  ° 

4218  lam  not  asking  you  to  impute  blame  to  any  department;  but  in 
point  offset,  you  have  not  had  the  funds,  and  therefore  have  not  taken  upon 
yourselves  any  of  those  duties  which  the  Act  of  Parliament  required  you  to 
perform  ? — No.  ^ 

4219.  Mr.Gi-oymi.]  Confining  your  remark  altogether  to  illegal  gaps,  where 

the  Queen  s share  is  not  legally  and  properly  given  for  the  passage  of  the  fish 
do  you  conceive  that  there  is  any  power  in  the  Act  enabling  you  to  go  to  the 
expense  of  making  it  a legal  gap  at  the  expense  of  the  weir  proprietor  ?— Yes  > 
Lalf ^e  ma^de*"^  '''  standing  weirs  that  a pass 

4220.  At  the  expense  of  the  proprietor  r— Yes,  certainly. 

422 1 Chairman.']  Are  you  not  speaking  now  of  weirs  that  were  not  legal  at 
the  passing  of  the  Act am  speaking  now  of  weirs,  where  it  is  not  disputed 
that  a Queen  s share  should  exist. 

4222.  Hiat  IS  to_  say,  you  are  speaking  of  weirs  which  were  illegal  at  the 
passing  of  the  Act  m respect  of  their  not  having  a proper  Queei^s  gap  ?— 

4'22;3.  But  the  first  point  which  you  would  have  to  determine,  in  the  present 
state  of  our  law  would  be  that  very  question,  whether  there  was  such  a 
Queens  gap  as  the  law  required,  or  wiiether  the  weir  was  in  such  a situation 
and  kept  under  such  circumstances  as  to  exempt  the  proprietor  of  the  weir 
from  the  operation  of  former  Acts  and  of  that  Act;  these  are  points  of  law 
ro  at’rrey  ™ yo«  P-ceeded 

another  reason,  independently  of  the  want  of 
funds,  why  the  Board  of  Works  have  not  proceeded  to  abate  a portion  of  tills 
weir  and  other  weirs  for  the  purpose  of  forming  a Queen's  gap  i—Yea ; that  is 
partly  the  cause  and  partly  the  policy  that  the  Board  of  Works  adopted,  which 
1 relerred  to  in  answer  to  questions  which  you  put  to  me  connected  with  their 
first  reports.  Upon  recollection  now,  having  just  referred  to  a note,  the  way 
in  which  the  law  stands  is  this  : on  the  passing  of  the  5th  & 6th  Victoria  it 
provided  that  in  every  one  of  those  gaps  which  were  not  according  to  law,  with 
respect  to  dimensions  and  position,  and  otherwise,  if  the  parties  neglected 
mthni  a certain  time  to  have  them  made  conformable  to  law,  then  the  Commis- 
sioners were  to  proceed,  and  render  them  according  to  law  at  the  expense  of  the 
parties. 

4225.  Mr.  Gro"an.]  A preliminary  step  is  to  call  upon  them  to  establish  a 
legal  gap  in  their  weir  ? — I do  not  think  it  is,  because  the  Act  of  Parliament 
required  them  to  put  their  weirs  in  a legal  form;  and  if  they  neglected  that 
O o after 
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after  the  passing  of  the  5th  & 6th  Victoria,  then  the  Commissioners  could  go 
and  do  it  themselves  at  the  cost  of  the  parties. 

4226.  Okairman.]  Will  you  proceed  to  the  next  district  r — The  next  is  the 
Westport  district. 

4227.  Mr.  Scully,  j Is  there  any  other  river  in  the  distiict  which  you  have  just 
left? — There  are  several  rivers  in  the  neighbourhood  of  the  Moy;  there  are 
some  small  rivers,  which  are  very  valuable  as  breeding  rivers,  that  flow  iuto 
the . sea,  and  which  are  protected  by  the  lessee  of  this  fishery,  but  salmon 
do  not  ascend  them  until  they  are  just  about  to  spawn.  It  might  be  well 
for  me  to  mention  that  Mr.  Little,  the  owner  of  this  fishery,  has  made 
repeated  applications  to  have  that  portion  of  the  Act  carried  out  which 
applies  to  mill  weirs  erected  after  1842,  a great  many  of  which  have  been 
erected  in  his  locality.  It  has  not  been  acted  upon  for  the  .reason  I have 
stated,  the  deficiency  of  funds.  The  next  district  we  come  to  is  the  West- 
port  district.  In  that  there  are  a great  many  rivers,  and  there  is  a very 
considerable  coast  fishery  connected  with  them,  and  a very  large  inland 
lake  fishery.  In  this  district  there  are  the  Errive  river  and  the  Delphi 
river,  they  discharge  into  the  Killery  bay ; each  of  those  rivers  is  leased  by 
Lord  Sligo,  one  to  Mr.  David  Plunkett,  the  other  to  Mr.  William  Plunkett. 

4228.  Mr.  Bnurke.']  For  the  purposes  of  angling? — For  the  purposes  of 
angling ; they  also  exercise  a right  to  a certain  extent  in  the  tideway  of 
taking  salmon  by  draught  nets ; and  in  the  Killery  hay  the  public  exercise 
a right  to  a great  extent.  There  are  a great  many  persons  there  who  fish 
with  draught  nets,  and  catch  salmon  to  a considerable  amount. 

4229.  Are  there  any  weirs  upon  those  rivers  ? — Upon  the  Errive  river  there 
is  a very  steep  fall,  and  Mr.  David  Plunkett  has  a box  erected  upon  it ; there 
are  a weir  and  box  also  upon  the  Delphi  river ; the  angling  in  the  river  and 
lakes  above  this  is  exceedingly  good,  and  a great  many  persons  go  to  that 
country  to  angle.  Then  there  is  a small  river  in  what  is  called  the  Little 
Killery  Bay,  fished  by  General  Thompson ; he  fishes  it  by  meaiis  of  the  fish 
being  obstructed,  I think,  at  a natural  fall ; he  takes  them  by  what  are  called 
loop  nets.  Then  there  is  near  that  the  River  Renvill.  Mr.  Blake,  of  Renvill, 
claims  a several  fishery  in  a portion  of  it ; it  is  leased  to  another  person,  Mr. 
Robinson,  I think,  and  there  there  is  a natural  obstruction  also,  and  by  means 
of  this  Mr.  Robinson  takes  the  fish.  There  is  a very  large  and  beautiful  lake 
above  that,  and  the  coast  fishery  would  be  greatly  improved  there  by  allowing 
more  fish  to  get  up  to  this  lake. 

4230.  Is  that  the  same  Mr.  Robinson  who  claims  the  Ballinahinch  fishery  ? 
—Yes. 

• 4231.  Mr.  Grogan.']  What  is  the  name  of  the  lake  you  refer  to  ?— It  is  the 
Kylemore  Lake;  it  is  on  the  road  as  you  go  from  Clifden  to  Westport. 

4232.  Chairman.]  Will  you  proceed?— At  Newport  Sir  Richard  O’Donnell 
exercises  a several  right  of  fishery. 

4233.  On  what  river? — On  the  Newport  river,  where  he  has  a weir  fished 
by  boxes,  and  the  river  of  Bunishoole  near  it ; he  has  leased  the  fishery  to 
a tenant  of  the  name  of  Nixon,  I think  ; and  he  also  has  a weir  and  boxes,  and 
fishes  by  means  of  draught  nets.  Sir  Richard  O’Donnell  has  protected,  and 
has  had  very  good  results  from  his  protection.  Two  years  ago  he  employed 
a person  to  seek  situations  upon  the  coast  for  bag  nets,  and  he  commenced 
fishing  two  years  ago,  for  the  first  time,  with  a bag  net  upon  the  island  of 
Achill,  a great  many  miles  from  these  rivers ; - the  first  season  there  were  4,500 
salmon  taken  where  none  had  been  taken  before. 

4234.  Mr.  Grogan.]  Was  the  net  used  in  the  strait  between  Achill  island 
and  the  main  land  r — No ; it  was  used  in  the  little  cove  at  Keeme ; it  was  very 
successful,  so  successful  that  he  has  since  got  a good  tenant  for  that  fishery  ; 
however,  those  were  salmon  that  would  have  come  to  the  Burrishoole  and  New- 
port Rivers  of  course,  and  the  fishery  there  has  been  lessened  in  consequence. 

4235.  Those  were  the  salmon  that  were  in  progress  round  the  island  to 
come  to  the  fresh  water  ? — Yes,  round  the  coast.  The  next  to  that  is  the  Bally- 
croy  fishery  ; there  is  an  exclusive  right  of  fishery  there  exercised  to  a certain 
extent  by  Sir  Richard  O’Donnell,  and  he  has  leased  the  upper  part  of  the  Bally- 
croy  River  to  Mr.  Lees,  who  has  a fishing  lodge,  and  merely  uses  the  river 
for  the  purpose  of  angling ; Mr.  Lees  expends  a great  deal  of  money  in  the  pro- 
tection. Above,  I believe  the  protection  of  the  breeding  fish  in  the  Ballycroy 

River 
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River  all  devolves  upon  him,  and  Sir  Richard  O'Donnell’s  tenants  have  the 
benefit  of  there  have  been  a great  many  disputes  between  Sir  Richard 
O Donnell  and  his  tenants,  and  Mr.  Lees ; they  erected  at  one  time  stake  nets 
which  were  quite  illegal. 

4236.  Chairmanr\  That  was  in  1846,  was  it  not  f— In  1846  I think  Thev 
erected  stake  nets  ; I was  in  that  neighbourhood  when  I discovered  it  and  I 
gave  directions  to  the  coast  guard  to  prosecute  them,  and  they  removed  the 
Stake  nets,  and  have  not  erected  them  since. 

4237-  Mr.  Grogan.']  How  do  they  fish  there  now?— With  draught  nets- 
they  also  use  a still  net,  I understand.  ^ ’ 

4238.  Chairman.']  Do  they  not  also  use  stop  nets?— Thev  use  still  or 

Stop  nets.  ^ 

4239.  Is  not  the  Mr.  Little  who  fishes  in  the  Ballycroy  the  same  Mr  Little 
who  fishes  in  the  Moy  ? — Yes. 

4240.  Does  he  not  fish  with  the  same  description  of  net  in  the  Ballvcrov  as 
that  which  he  used  in  the  Moy ; namely,  a stop  net  ?— I believe  so. 

4241.  You  have  put  down  the  stop-net  in  the  Moyj  have  you  been  able  to 
put  down  the  stop  net  in  the  Ballycroy  ? — No,  we  have  not. 

4242.  Mr.  Bourhe.]  What  is  a stop  net?— It  is  a net  fixed  aU  across  the 
river  to  stop  the  fish ; it  is  fixed  and  made  fast  to  the  banks  on  either  side  ■ the 
fish  are  stopped  by  it,  and  then  another  net  is  used  to  hand  them  in.  ’ 

4243-  Chairman]  Do  you  know  that  complaints  have  been  made  by  Mr 
Lees  to  the  Boar-d  of  Works  recently,  upon  the  subject  of  the  stop  nets  used  by 
A'Jessrs.  Atkinson  and  Little  in  the  Ballycroy  ? — Yes.  ^ 

^ evidence,  written  by  Mr.  Lees  to  J C 

walker,  esq.,  who  I presume  is  connected  with  the  Board  of  Works?— He  iV 
the  secretary  to  the  Board  of  Works. 

February  1849 ; and  to  this  Mi- 
Walker  rephes,  by  a letter  of  the  9th  of  February  1849,  » that  the  net  used  as 
described  by  Mr.  Lees  is  illegal,  being  a fixed  net,  and  that  Messrs.  Little  and 
Atkinson  cannot  be  supposed  to  be  ignorant  of  this,  as  they  were  obliared  to 
remove  a similar  net  at  Ballina,  as  managers  of  that  fishery.”  What  is  the 
reason  that  the  Board  of  Works  have  not  hitherto  obliged  them  to  discontinue 
the  use  of  the  stop  net  on  the  Ballycroy,  in  the  same  way  as  they  were  obliared 
to  discontinue  it  on  the  Moy  ?— ITiey  did  not  consider  it  at  all  their  duty  to^do 
so,  because  Messrs.  Atkinson  and  Little  were  amenable  to  the  ordinary  courts  of 
the  country.  Mr.  Lees  could  have  summoned  them.  The  reason  why  they  inter- 
lered  at  the  Moy  was,  that  it  was  incidental  to  another  investigation  connected 
with  the  weir ; they  remonstrated  with  the  parties  on  the  spot,  and  told  them 
that  It  was  illegal,  and  it  was  removed.  The  Board  of  Works  are  not  at  all 
disposed  to  prosecute  in  every  case  of  this  kind;  it  was  quite  open  to  Mr  Lees 
to  do  so. 

4246.  Have  there  been  many  controversies  on  the  subject  of  Messrs.  Atkin- 
son  and  lattle  s mode  of  fishing  the  Ballycroy,  both  in  respect  of  the  stake  weii-s 
and  the  stop  nets  ?— There  have  been  prosecutions  on  botli  sides. 

prosecutions  and  cross  prosecutions  ? — Yes. 

4248.  Has  not  there  been  a great  deal  of  ill-blood  occasioned  in  that  district  t 
les ; there  has  been,  I am  quite  certain,  a great  deal  of  ill-feeling  occasioned. 

4249.  Uo  you  know  anything  of  the  circTurastances  of  those  prosecutions 

and  their  result  ? — Yes.  ^ 

4250.  Will  you  state  to  the  Committee  whether  it  has  been  made  a subject 
° department  that  the  local  authorities  have  not  interfered 
with  the  same  strictness  to  prevent  one  species  of  illegal  fishing  on  the  Bally- 
croy, as  they  have  to  prevent  another  species  of  illegal  fishing  r— Yes,  it  has 
been  stated  to  our  department. 

4251.  Have  you  made  any  inquirv  into  those  complaints  ? — Yes,  to  a certain 
extent,  through  the  coast  guard. 

4252.  Will  you  state  what  you  know  upon  the  subject  ? — I believe  that  upon 
one  occasion  Mr.  Atkinson  was  fined  a very  trifling  penalty  for  an  offence 
tor  which  a woman  of  the  name  of  Golloher,  who  rents  the  fishery  near,  was 
fined  a heavy  penalty  ; an  offence  of  the  same  nature,  I rather  think. 

4253-  What  was  the  offence? — As  well  as  I recollect,  it  was  for  fishing  with 
mesh.  I think  that  was  the  offence ; however,  I should  state  to 
the  Committee  that  we  did  not  take  cognizance  of  anything  that  was  connected 
0 0 2-  with 
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fy'.  .7.  l^enneU,  'witli  magisterial  duty.  Those  things  were  reported  to  us,  but  it  was  not  our 
Esq.  place  to  take  cognizance  of  anything  done  by  magistrates. 

4254.  I am  asking  you  merely  as  to  the  fact,  whether  you  have  observed  that 

go  March  1841).  complaints  of  this  nature  have  been  made  freely  by  parties  resident  in  that  dis- 
trict, and  have  come  officially  from  time  to  time  under  your  notice,  though  you 
have  not  felt  yourself  authorized  to  inquire  judicially,  as  it  w'ere,  into  them? — 
Yes,  that  is  the  exact  state  of  the  case. 

425.5.  Mr.  Bourke^  Bo  you  know  at  what  petty  sessions  they  were  tried  ? — 
At  the  petty  sessions  held  at  a place  called  Achill  Sound,  I think. 

4256.  Chaii'man.']  And  Belmullet? — I do  not  know  whether  at  Belmullet. 

4257.  Mr.  Bourke."]  "Where  can  we  find  the  reports  of  those  cases  that  were 
transmitted  to  the  Board  of  Works  ? — I think  in  the  Coast-guard  Office,  The 
local  officers  of  the  coast  guard  there  made  reports  to  their  head  ; then  those 
reports  are  sent  to  our  Board,  anj^thing  connected  with  fisheries,  and  we  read 
them,  and  return  them  ; and  I should  think  they  could  be  found  at  the  Coast- 
guard Office. 

4258.  Mr.  O.Gore.'\  You  stated  that  ill-blood  was  created  by  those  prose- 
cutions and  cross-prosecutions  between  private  individuals  and  the  lessees  of  the 
fisheries  ?- — ^Yes. 

4259.  Would  it  not  be  better  for  the  country  if  the  Board  of  Works  were  to 
act  as  prosecutors,  than  to  leave  it  to  private  individuals  to  undertake  such  a 
matter  ? — I should  think  not  at  all,  where  there  were  disputes  between  private 
parties  ; I should  think  it  very  injudicious  for  any  public  department  to  be 
called  upon  to  be  prosecutors  in  matters  between  private  individuals. 

4260.  The  question  applies  to  prosecutions  for  a violation  of  the  fishery 
laws,  which  of  course  acts  detrimentally  to  the  interests  of  the  country  around, 
not  only  to  one  individual,  but  to  the  surrounding  country  ? — I do  not  think 
it  would  be  convenient  for  us  to  be  involved  in  those  minor  details  and  offences, 
because  there  are  other  authorities  ; there  is  the  constabulary,  and  there  are 
the  water  bailiffs,  and  I think  it  would  be  quite  impossible  to  expect  a public 
department  to  be  prosecutors  in  those  cases.  I conceive  that  it  would  be 
highly  inexpedient. 

4261 . Chairman^  I see  that  in  the  letter  of  Mr.  Walker,  which  I quoted  to 
you  just  now,  he  says  distinctly,  in  reply  to  a question  of  Mr.  Lees,  that  “ the 
constabulary  cannot  be  obliged  to  interfere,”  (with  respect  to  these  matters 
mentioned  in  Mr.  Lees’  letter,)  “ as  their  powers  are  limited  to  offences  against 
the  annual  and  weekly  close  seasons  ” ? — If  I knew  the  offence  stated  in  the 
letter,  I could  explain  it. 

4262.  It  is  the  letter  that  I mentioned  to  you  just  now,  as  to  which  there  is 
no  doubt  that  it  refers  to  these  things.  The  question  of  the  Honourable 
Member  is  this:  Do  you  think  that  it  can  be  fairly  left  to  private  individuals, 
to  enforce  penal  laws  which  have  been  enacted  for  the  protection  of  the  public ; 
do  you  think  that  they  should  be  called  upon  to  undertake  the  task  of  private 
prosecutor,  where  a matter  of  private  interest  is  not  the  matter  exclusively  in 
question  r — :If  there  is  much  of  public  interest  involved  in  the  question,  I think 
that  those  are  matters  where  a public  department  ought  to  prosecute,  but  I do 
not  think  that  this  is  one  of  that  class. 

I understood  you,  at  a former  period  of  your  examination,  to  have 
said,  that  you  thought  that  this  was  not,  as  in  England  and  Scotland,  a matter 
for  private  individuals  to  take  up,  but  that  it  was  a matter  for  the  Government 
to  take  up.  Here  is  a question  about  the  illegal  fishing  of  a river  by  means 
of  a stop  net ; whether  Sir  Richard  O’Donnell  is  entitled  or  not,  which  is  the 
question  I suppose  to  be  disputed  between  him  and  Mr.  Lees,  still  the  right  of 
either  the  one  or  the  other  to  use  a stop  net  is  a matter  certainly  of  public 
concern,  and  is  it  not  too  much  to  expect  that  Mr.  Lees,  or  any  other  person, 
should  be  obliged  to  prosecute  in  such  a case?— I think  myself,  with  respect 
to  that  stop  net,  that  perhaps  it  should  not  have  been  left  to  Mr.  Lees.  But 
though  the  constabulary  are  restrained,  except  in  certain  cases,  the  coast 
guard  are  not,  and  that  was  a medium  through  which  it  could  have  been  pro- 
secuted. Mr.  Lees’  application  was  with  respect  to  the  constabulary.  Now  their 
duties  are  confined  and  restrained  to  certain  things ; but  the  coast  guard  are 
, authorized  to  prosecute  in  all  those  offences,  and  I think  it  should  have  been 
done  through  the  coast  guard,  and  would  have  been  done  without  the  slightest 
difficulty. 

4264.  Then 
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4264.  Then  your  answer  to  this  question  is  simply  what  I wished  to  bring 
you  to  in  the  first  instance,  that  you  do  not  think  that  the  public  are  the 
proper  individuals  to  take  it  up  ? — No,  in  many  matters  I think  not. 

4265.  In  this  matter  of  the  stop  net  ?— No.  I think  the  proper  course  in 
that  matter  perhaps  would  have  been  for  our  Board  to  have  called  upon  the 
coast  guard,  and  directed  them  to  do  it. 

4266.  The  mouth  of  the  Ballycroy  is  defined,  is  it  not? — Yes. 

4267.  This  offence  is  alleged  to  have  been  committed  between  the  defined 
mouth  and  the  weir? — Yes,  I think  it  was. 

4268.  Mr.  Grogan.'\  You  have  alluded  to  a letter  forwarded  to  the  Board 
of  Works  by  Mr.  Lees,  complaining  of  a stop  net  having  been  erected  at 
the  mouth  of  the  Ballycroy  river,  by  Messrs.  Atkinson  and  Little  ? — Yes. 

4269.  Mr.  Lees  applied  for  assistance  from  the  constabulary  to  remove 
that  net  ? — Yes. 

4270.  The  reply  of  the  Board  of  Works  was  that  the  constabulary  are 

not  authorized  by  the  Act  of  Parliament  to  interfere  in  cases  of  that  kind'' 

Yes. 

4271.  Is  there  any  other  body  empowered  by  Act  of  Parliament  to  remove 
such  obstructions? — Yes,  Mr.  Lees’  own  water  bailiffs. 

4272.  That  is  private  r — The  coast  guard  could  have  done  it. 

4273.  Had  Mr.  Lees  therefore  in  his  letter  applied  for  assistance  from  the 
coast  guard  to  enable  him  to  remove  this  obstruction,  they  must,  in  execution 
of  their  duty,  have  assisted  him  ? — Yes,  and  they  would  have  done  it. 

4274.  Then  in  fact  it  was  a mistake  of  Mr.  Lees  in  naming  the  constabu- 
lary in  place  of  the  coastguard.? — It  was,  and  his  not  having  the  coast 
guard  might  have  been  an  omission  upon  our  part,  very  likely  my  own,  in 
not  pointing  it  out  to  him. 

4273.  Chairman.']' Axe  you  aware  that  the  coast  guard  have  received 
directions  from  their  officers  not  to  interfere  summarily  in  any  case  excepting 
for  the  purpose  of  seeing  that  the  weekly  close  season  is  kept  ?— No,  X am 
not  aware  of  any  such  order. 

4276.  You  are  not  aware  that  that  has  been  stated  in  evidence  ? No, 

I am  not.  ’ 

4277.  If  the  coast  guard  therefore  had  interfered  in  this  case  it  could 
only  have  been  as  prosecutors,  supposing  such  an  order  had  been  given 
them? — Yes. 

4278.  Will  you  pass  to  the  next  river? — The  next  river,  and  immediately 
adjoining  that,  is  the  Owenmore.  There  are  two  rivers,  the  Owenmore  and 
the  Munhin  ; a portion  of  the  tidal  part  connected  with  those  rivers  is  fished  by 
means  of  draught  nets,  by  a person  of  the  name  of  Gollolier,  and  this  person 

a weir  entirely  across  the  conjoined  -waters  of  the  Owenmore  and  the  Munhin, 
and  also  a weir  upon  the  Munhin ; above  that  there  are  not  Queen’s  shares  in 
either  of  these  weirs.  The  lessor,  I apprehend,  is  Mr.  Carter.  There  is  a very 
large  lake  connected  with  the  Munhin  River,  and  that  is  another  of  the  very 
peculiar  rivers  in  Ireland,  where  the  salmon  are  to  be  found  in  prime  season  in 
December,  about  Christmas,  and  are  not  in  the  Owenmore.  There  were 
several  prosecutions  against  the  owner  of  this  weir  for  not  ha-viug  proper  modes 
of  opening  his  boxes  on  Sundays  during  the  weekly  close  time.  There  has 
been  no  attempt  made,  nor  any  claim  made,  that  I am  aware  of,  to  put  a 
Queen’s  share,  nor  to  cause  a part  of  the  weir  to  be  opened. 

4279.  What  result  have  those  prosecutions  had? — There  were  convictions. 
I recollect  at  one  time  a party  being  fined  bl.  under  one  of  them. 

42S0.  Mr.  BoMrfe.]  Is  that  a case  in  which  the  coast  guard  can  interfere  ? 
— The  constabulary  interfered  in  that.  It  was  one  of  their  duties  to  see  that 
the  weekly  close  time  was  observed. 

4281.  1 do  not  allude  to  the  weekly  close  time;  I allude  to  the  Queen’s 
share  r — No. 

4282.  The  coast  guard  cannot  interfere? — No,  they  are. not  entitled  to 
interfere  at  all.  The  weir  is  quite  across  the  river,  and  has  been  for  a length 
of  time  allowed  to  remain  there. 

4283.  That  is  clearly  illegal,  is  it  not  ? — I should  say  that  it  is  clearly  illegal, 
unless  there  may  be,  as  recognized  under  the  provisions  of  the  5th  & 6th 
Victoria,  a prescriptive  right. 

4284.  Chairman.']  What  is  the  breadth  of  the  Ballycroy  River  in  the  tidal 
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portion  of  it  wKere  the  net  was  ? — I do  not  know  the  position  of  the  net,  and 
the  tideway  varies  very  much. 

4285.  It  is  a narrow  river,  is  it  not? — It  is  a very  narrow  river. 

4286.  Not  more  than  40  feet,  is  it? — I dare  say  it  is  more  than  40  feet. 

4287.  ME  JSowrAre.]  What  is  the  width  of  the  Owenmore? — The  Owenmore, 
I should  think,  is  not  40  feet  in  some  parts. 

4288.  I mean  where  the  weir  is? — ^Where  the  weir  is,  across  the  conjoined 
portion,  perhaps  it  is  40  or  50  feet,  perhaps  60  feet ; the  weir  on  the  Munhin  is 
very  narrow. 

4289.  Do  you  know  of  any  weirs  stretched  across  rivers  of  that  width  in 
Ireland  that  have  a Queen’s  share  ? — I do  not ; all  such  weirs  would  be  per- 
fectly inoperative  as  fishing  weirs,  if  they  had  a Queen’s  share. 

4290.  Do  you  think  that  in  those  rivers  the  stiict  observance  of  the  weekly 
close  season  would  be  sufficient  to  let  up  a good  supply  of  fish  into  the  upper 
waters  ? — Yes,  I think  so,  if  the  weekly  close  season  were  faithfully  observed. 

4291.  Chairman.]  Notwithstanding  there  was  no  Queen’s  gap  ? — Yes,  they 
would  let  up  a considerable  quantity. 

4292.  Will  you  proceed  to  the  next  district  ?— I have  not  yet  finished  this 
district ; there  is  a river  at  Clifden,  and  two  or  three  other  rivers  in  this 
district  that  are  obstructed  by  natural  obstructions,  and  which  is  a great  loss 
to  the  public  5 that  is  all  which  I believe  it  is  necessary  for  me  to  say.  The 
next  district  which  we  come  to  is  the  Galway  district ; there  is  an  exclusive 
and  several  fishery  exercised  at  Galway  by  Mr.  Eyre ; he  fishes  by  means  of  a 
weir  across  the  River  Conib,  a very  important  river  ; there  is  a Queen’s  share 
in  it ; it  is  fished  by  boxes;  he  also  uses  draught  nets.  There,  is  also  in  that 
district  the  River  Ballinahinch,  a very  large  and  important  fishery,  belonging  to 
the  Martin  family,  and  leased  to  Mr.  Robinson ; he  also  has  a weir  across  the 
river ; there  is  no  Queen’s  share  in  that.  Then  there  is  at  Gastello  a fishery ; 
that  is  held  by  a party  of  gentlemen  to  whom  it  is  leased  for  the  purposes  of 
angling,  and  it  is  solely  used  in  angling.  There  is  also  a river  called  the 
Spiddle  River ; that  is  leased  to  Mr.  Fitzpatrick,  a Member  of  the  House  of 
Commons ; he  has  a weir  and  a box  upon  it ; there  is  a natural  obstruction 
upon  that  river,  which  it  would  be  very  valuable  to  the  public  to  remove ; 
whether  it  would  improve  Mr.  Fitzpatrick’s  angling  is  another  question.  There 
is  also  a small  river  called  the  Furboe,  belonging  to  Mr.  Blake ; he  has  a weir 
upon  that  river.  There  are  several  other  smaller  rivers  in  this  district  totally 
neglected,  and  which  would  afford  a great  supply  of  fish  for  the  coast  and  tide- 
way ; there  is  also  embraced  in  this  district  a vast  extent  of  lakes  to  which 
numbers  of  people  resort  in  the  fishing  season  to  fish. 

4293.  Mr.  JBourke.]  For  the  purpose  of  anything  ? — For  angling ; there  are 
a great  many  cottages  taken,  and  several  rivers  rented  in  that  neighbourhood 
for  the  purposes  of  angling.  There  is  a small  river,  which  I have  mentioned’ 
where  a Mr.  Smith,  an  Englishman,  goes  every  year;  he  has  taken  a small  river 
and  lake,  and  pays  40 1.  a year  for  them.  He  has  been  a very  valuable  man  in 
that  neighbourhood  all  through  the  famine.  By  protection,  and  removing  a 
natural  obstruction,  he  has  enhanced  wonderfully  the  river  as  a salmon  river  • 
and  in  doing  that,  of  course  he  confers  a great  benefit  upon  the  public  round 
the  coast. 

4294.  Chairman.]  Wliat  is  the  name  of  the  river  ?— I do  not  recollect  the 
name  of  the  river  at  present. 

4295.  Mr.  Bmrke.']  Do  you  not  imagine  that  the  best  protection  to  these 

nvers  is  the  inducement  to  persons  to  come  from  a distance  to  angle,  and  that 
that  would  be  a great  benefit  f— A very  great  benefit,  and  it  is  a very  valuable 
tbmg  as  it  eidsts  at  present.  The  fishing  season  in  that  country  is  looked  for- 
ward to  by  a great  many  people  as  of  very  material  advantage  to  them.  There 
are  a great  many  cottages  fitted  up  for  the  purpose,  and  taken,  and  there  are  a 
great  many  of  the  lower  classes  employed  in  attending  upon  those  persons 
who  go.  ^ 

4296.  Do  you  think  that  in  that  country  the  provisions  of  the  Act  of  1848 
would  increase  the  facility  for  preservation  ?— Yes,  I think  they  will ; but  the 
funds  in  that  district  will  be  small ; it  will  be  entirely  confined  to  those  few 
proprietors  that  I have  mentioned,  for  strange  to  say,  there  has  been  as  yet  no 

introduction 
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introduction  of  hag  nets  in  the  Bay  of  Galway,  and  there  is  no  sea  fisherv  there 
at  present  worth  speaking  of, 

4297.  Chairman.]  Are  you  aware  that  the  people  of  Galway  entertain  a deep 
rooted  repugnance  to  bag  nets,  and  that  every  attempt  to  introduce  them 
been  resisted  by  the  people  ?— No,  I am  not  aware  of  any  attempts  haidne:  been 
made  to  introduce  them.  ® 


4298.  You  have  not  heard  of  any  intention  being  expressed  to  plant  bag 
nets,  which  attempts  were  met  by  strong  indications  of  a purpose  of  the  coin 
trary  character?— No,  not  in  that  district.  Mr.  Robinson  did  use  bag  nets  in 
th  tBallinahinch  district,  but  he  gave  them  up  as  not  being  suitable, 

4299.  Is  the  fishery  in  the  Ballinahinch  River  declining?— I cannot  say. 

4300.  Do  you  know  any  reason,  except  the  want  of  funds,  why  the  Ballina- 
hinch weir  has  not  been  prosecuted  ?— I do  not ; it  is  in  a very  remote  part  of 
the  country,  and  the  Martin  family  possess  the  whole  side  of  the  country  there  • 
they  have  no  one  to  interfere  with  them.  The  persons  who  visit  the  lakes  in 
the  summer  are  very  loud  in  their  complaints  of  the  injury  which  the  Ballina- 
hinch weir  is  to  the  fisheries  generally,  but  there  has  been  no  person  at  all  in 
that  neighbourhood  to  attempt  to  take  any  steps. 

4301.  Mr.  Bmirhe.']  What  is  the  width  of  the  river  at  the  Ballinahinch 
weir  i— It  is  a narrow  river  there  i just  where  the  weir  is,  I should  think  it  is 
not  more  tliat  about  30  or  40  feet  wide. 

4302.  Chainmn.']  Will  you  go  to  the  next  district,  going  south  ?— The  next 
is  the  Limerick  district. 

4303-  That  includes  part  of  the  Kerry  coast,  does  it  not  ?— Yes. 

4304.  What  rivers  are  there  in  that  district  ?— There  are  the  Shannon,  the 
Cashen,  the  Feal,  the  Geal,  the  Fergus,  the  Maigue,  the  Askeaton,  and  the  Deel ; 
there  are  many  tributaries  to  the  Shannon. 


4305.  I see  that  you  were  in  error  in  stating  that  the  Seventh  and  Eighth 
Reports  of  the  Commissioners  of  Public  Works  were  made  together  in  1848  ; 
I find  that,  in  point  of  fact,  there  were  no  reports  at  all,  but  that  'in  their 
bixteenth  Report  they  devote  about  two  pages  to  the  subject,  and  those  two 
pages  embrace  two  years,  consequently  the  provision  of  the  Act  of  Parliament 
requiring  an  annual  Report  was  not  complied  with.  As  I asked  you  some 
questions  upon  the  former  Reports,  I will  just  ask  you,  with  reference  to  these, 
whether  you  concur  with  the  Commissioners  in  thinking,  that  "although  the 
fishery  Acts  authorize  the  assistance  of  the  constabulary  and  coast  guard  in 
the  enforcement  of  the  law,  such  cannot,  consistently  with  their  other  duties 
be  given  of  that  active  nature  which  the  necessities  of  the  case  require,  and” 
that,  on  the  other  hand,  “ in  Ireland,  where  so  very  large  a proportion  of  the 
salmon  fisheries  is  public  property,  a sufiicient  amount  of  interest  is  to  be 
found  vested  m but  few  individuals  to  justify  their  incurring  the  whole  expense 
of  protection  ? — I fully  concur  in  that. 

4306.  poyou  also  concur,  that  during  the  two  years  1847  and  1848,  “with- 

out  an  adequate  system  of  protection,  these  fisheries  were  sensibly  deteriorat- 
ing . 1 do  ; that  they  very  much  deteriorated  for  want  of  protection. 

_4307*  I see  they  also  state  that  “ the  neglect  to  make  suitable  passages  for 
migration  oyer  mill  weirs,  as  well  as  natural  obsti-uctions,  was  another  fruitful 
ource  0 injury  to  these  fisheries,”  and  that  the  “ full  powers  which  were  given 
• ^ was  dependent  for  tlieir  exercise  upon  the  provid- 

^ funds,  which,  without  some  organized  system  of  co-operation, 

could  not  be  obtained.”  Do  you  concur  in  that  opinion  ?— I do. 

4308.  They  also  state  that  they  have  “to  report  the  open  violation  of  the 
^ some  districts  by  the  erection  of  illegal  stake  weirs,  even  in  cases  where 
ey  have  been  suppressed  by  process  of  law and  that  " this  violation  of  the 
aw  iias  led  to  the  destruction  of  the  obnoxious  weirs  in  a violent  manner  by 
e persons  who  deemed  themselves  aggrieved.”  Is  that  so  ? — It  is  so. 

4309-  These  observations  apply  to  the  years  J847  and  1848?— They  do. 
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I^una,  2°  die  Apnlis,  1849. 


Mr.  Anstey. 
Captain  Archdall. 
Sir  H.  W.  Barron. 
Mr.  Bellew. 

Mr.  Boiirke. 


Mr.  Fagan. 

Mr.  Groaaii. 
Captain  Jones. 
Mr.  O’Fialierty. 
Mr.  Scuily. 


THOMAS  CHISHOLM  ANSTEY,  Esq.  in  the  Chair. 


Mr.  William  Bennett,  called  in  ; and  Examined. 

4310.  Chairman^  YOU  are  an  Officer  in  the  Coast-guard  ? — Commissioned 
Boatman  in  the  Coast-guard. 

4311.  Where  are  you  now  stationed? — At  Christchurch  in  Hampshire. 

4312.  In  the  years  1846,  1847,  and  1848,  were  you  stationed  on  the  west 
coast  of  Ireland  ? — In  184/. 

4313.  Mr.  Grogan.']  What  part  of  Ireland? — Tullahan,  in  the  county  of 
Mayo- 

4314.  Chairman.']  Whilst  you  were  on  that  station,  had  you  occasion  to  pro- 
secute, or  to  give  evidence  upon  any  prosecution  of  persons  charged  with 
illegal  fishing  ? — Yes. 

4315.  Will  you  state  the  cases,  and  the  material  particulars  of  them  ? — I was 
present  at  the  seizure,  bringing  away,  and  securing  of  nets  that  were  illegally 
fishing  on  the  24th  of  July  1847. 

4316.  Mr.  Grogan.]  What  kind  of  net  was  it? — A stake  net.  This  stake 
net  was  placed  for  the  purpose  of  taking  salmon ; and  agi-eeabl}*  to  the  Act  that 
we  had  received,  it  was  illegal  for  them  to  fish  that  clay,  being  the  weekly  close 
season.  I was  present  at  the  bringing  away  of  this  net  for  illegally  fishing  on 
that  day.  We  went  for  the  purpose  of  bringing  away  the  net.  The  tide  not 
answering  that  day,  the  next  day  following  was  a Sunday,  and  the  tide  did  not 
answer  then  till  Monday,  which  I believe  to  be  the  27th,  that  was  the  day  we 
finally  took  the  seizure  away ; then  a Mr.  Mohan,  steward  or  clerk  to  Mr. 
Atkinson,  and  Mr.  Little,  came  to  rescue  the  net  with  a party  of  men.  He 
then  seized  hold  of  the  net,  and  swore  that  he  would  lose  his  life  before  he 
would  the  property ; he  then  called  his  men  to  know  how  many  he  had,  and 
would  they  see  him  illused.  He  then  placed  the  net  round  his  neck,  and  he 
swore  that  he  would  lose  his  life  before  he  would  lose  his  property.  We  then 
advised  him  to  give  up  the  net  peaceably,  and  quietly ; that  if  we  were  doing 
wrong,  we  had  to  account  for  it,  and  that  if  he  was  in  the  wrong,  it  would 
make  it  still  worse.  He  persisted  in  keeping  the  net  until  such  time  as  every- 
thing was  ready  for  us  to  come  away ; then  we  advised  him  to  let  go ; he 
w’ould  not,  and  a tussle  ensued  then  between  the  water  bailiff  that  was 
employed  by  Mr.  Lees  and  him,  and  we  left  it  to  them  for  some  time,  because 
we  thought  it  could  not  do  any  harm,  keeping  back  the  country  people  at  the 
same  time,  who  were  all  ready  and  ripe  for  a row.  We  then  carried  off  the 
net,  after  dragging  Mr.  Mohan  some  way  through  the  water,  and  lifting  him 
into  the  boat  to  save  his  life.  We  brought  the  nets  away  then,  and  brought 
them  up  to  Mr.  Lees’  lodge,  and  there  we  left  them  until  such  time  as  the 
parties  were  all  summoned  to  AchiU  Sound;  there  I attended  to  give  the 
evidence  nearly  the  same  as  I am  giving  here,  to  the  best  of  my  recollection. 

4317.  Chairman.]  Have  you  finished  your  statement? — Yes,  so  far;  the 
trial  was  not  settled  then ; it  was  put  off  for  three  months ; this  was  at  the 
petty  sessions,  which  was  only  held  once  a month.  At  the  first  trial  that 
commenced,  all  the  gentlemen  connected  with  it  were  present,  Sir  Richard 
O’Donnell,  Mr.  Lees,  and  several  other  gentlemen.  There  were  four  magis- 
trates, and  having  an  interest  in  it,  they  thought  proper  not  to  go  on  with  the 
trial;  then  it  was  put  off  till  another  court.  The  next  court  following,  one  of 
the  evidences  belonging  to  the  fishery  party  was  sick  with  a fever ; it  was  then 
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put  off  again : and  the  third  court,  a month  after  that,  illegal  ffshing  was 
proved  against  the  nets  for  fishing  that  day,  and  three  of  the  parties  were 
fined  in  the  penalty  of  5 1.  each  i not  having  the  money  to  pay,  they  went  to 
prison.  That  is  principally  all  I know  about  the  matter. 

43^8-  Mr.  Bourke.~\  Who  were  the  three  parties  that  were  fined?— Three 
of  the  fishermen  that  were  employed  by  Mr.  Little  and  Mr.  Atkinson. 

4319-  Chairman.]  Do  you  know  of  any  other  pi*osecutions  on  that  river:— 
There  were  two  other  nets  seized  on  the  same  day,  that  were  given  up. 

4320.  Who  was  the  owner  of  those  nets  ?— Mr.  Little  and  Mr.  Atkinson. 

4321.  The  same  proprietor’s  ? — Yes. 

43^2.  And  there  was  no  prosecution? — Yes,  there  was  a prosecution  against 
them,  but  after  their  being  summoned  and  brought  to  the  court,  then  they  got 
these  nets  back  again.  ■'  ^ 

4323-  Who  ordered  them  to  be  delivered  upr—The  magistrates. 

4324-  At  what  sessions  ?— At  Achill  petty  sessions. 

4325.  Mr.  O'Flaherti/.]  I suppose  they  were  acquitted  ?— The  parties  were 
acquitted  that  time. 

4326.  Chairman.]  Wexe  there  any  prosecutions,  besides  those  which  you 
have  mentioned,  that  you  know  of?—  I was  not  present  at  the  time  of  the  pro- 
secutions, though  I belonged  to  the  same  station  where  the  men  were  who 
made  the  seizure,  and  attended  the  prosecution.  I merely  know  the  circum- 
stance ; I covild  not  give  my  oath  on  anything. 

4327-  Who  was  the  prosecutor  in  those  cases? — Lieutenant  Dawson. 

4328.  He  was  the  commander  of  the  coast  guard  ?— He  was  the  commanding 
officer  of  the  coast  guard  there. 

4329.  Do  you  know  what  orders  were  given  through  him  to  the  coast  guard 
on  that  station  with  respect  to  the  interference  of  the  coast  guard  ? — Yes  5 
Commissioner  Ffennell  came  there,  and  gave  us  directions  that  if  we  found  a 
stake  net  placed  in  a place  where  it  had  been  before,  we  were  to  seize  it,  and 
bring  the  parties  to  trial, 

4330.  When  was  it  that  the  order  was  given? — It  was  in  1847:  the  same 
year. 

4331.  Excepting  in  that  case,  you  had  no  authority  to  seize  stake  nets  ?— 
Yes,  if  we  found  them  fishing  between  six  o’clock  on  Saturday  night  and  six 
o’clock  on  Sunday  morning. 

4332-  That  is  the  close  season? — That  is  the  close  season. 

4333-  I mean,  except  for  offences  against  the  close  season,  and  except  in 
cases  where  nets  had  been  put  down  by  order  of  the  magistrates  before,  you 

had  no  authority  to  act  of  your  o«’n  accord  and  seize  the  nets,  had  you  

Ye^s ; we  were  furnished  with  the  different  Acts  of  Pai-liament  relating  to  the 
fishery,  but  we  knew  nothing  about  the  weekly  close  season  in  this  case  that 
I was  upon  until  such  time  as  Mr.  Lees’  party  gave  the  information  against  the 
parties  fishing ; they  had  been  fishing  for  ] 1 years  that  I was  in  that  neigh- 
bourhood, and  we,  the  coast  guard,  knew  nothing  about  it  being  against  the 
law  until  the  fishing  on  the  24th  of  J uly,  the  weekly  close  season  ; they  fished 
that  day  as  well  as  any  other. 

think  you  understand  me.  Unless  a net  was  placed  where  a 
net  had  been  taken  down  before,  you  could  not  interfere  out  of  the  close  season 
if  you  saw  people  fishing  -with  stake  nets  ? — No. 

4335*  You  had  no  orders  to  that  effect? — If  the  net  was  a legal  net  for 
taking  salmon. 

^ 4336-  Mr.  Grogan.]  Were  printed  instructions  issued  to  your  stations? — 

4337-  Have  you  a copy  of  those  printed  instructions  ? — No,  I have  not. 

4338.  Who  issued  them  ? — They  were  issued  from  the  coast  guard  in  Dublin 
to  the  different  stitions. 

_4339-  Chairman.]  Do  you  remember  the  dates  of  the  cases  when  you  gave 
evidence  ? — I have  a statement  here  of  it. 

4340.  Is  that  statement  prepared  by  yourself? — No  ; here  there  are  the  dif- 
ferent cases,  and  how  they  were  disposed  of  by  the  magistrates. 

4341  • Who  prepared  that  statement  ? — cannot  inform  you  of  that. 

4342.  Mr.  Grogan.]  Where  did  you  get  it  ?— This  was  supplied  to  me  since 
I have  been  at  Christchurch. 

4343*  It  was  sent  to  you  ? — Yes 

0-40-  ■ P p 4344*  Is 
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4344-  Is  it  signed  by  any  one  ? — No. 

4345-  Chairman.]  From  whom  did  you  receive  it  ?— These  papers  came  to 
me,  with  a notice  to  say  that  it  was  probable  I would  have  to  appear  here. 

4346.  “Who  sent  you  that  paper  ? — Mr.  Lees  sent  me  this  paper. 

4347.  Mr.  Lees,  the  gentleman  of  whom  you  spoke  just  now  ? — Yes. 

4348.  Did  you  peruse  the  paper  ? — I have  scarcely  had  time  to  look  at  it 
since ; I did  not  get  it  till  Saturday  afternoon,  and  I was  on  duty  there  till 
12  o’clock  at  night,  when  I came  away. 

4349.  Have  you  read  the  statement  in  the  paper  ? — Yes. 

435^’  Is  it  correct? — I believe  the  whole  of  it  to  be  correct,  to  the  best  of 
my  recollection  and  judgment. 

4351.  Mr.  Grogan.]  You  stated  that  there  were  three  other  nets  seized 
besides  the  stake  net  that  this  gentleman  put  round  his  neck  ? — Two,  the 
same  day. 

4352.  Why  where  they  seized  ? — For  fishing  on  the  24th  of  July,  the  weekly 
close  season. 

4353*  That  was  a Sunday,  I suppose  ? — That  was  Saturday. 

4354-  After  6 o’clock? — No ; in  the  morning  it  occurred,  about  10  or  II 
o’clock,  the  seizure  of  the  nets,  to  the  best  of  my  recollection  j the  24th  of 
July  being  the  weekly  close  season. 

4355-  What  is  the  weekly  close  season  ? — A dav  on  which  they  must  not 
fish  at  all. 

4356.  But  do  you  know  what  it  is  ? — The  weekly  close  season  is  that  they 
are  not  to  fish  that  day  for  salmon. 

4357-  What  day  is  that  ?— The  24th  of  July  1847. 

4358.  That  was  the  day  you  made  the  seizure  ?— That  was  the  day  we  made 
the  seizure. 

4359.  Are  you  aware  that  what  is  called  the  weekly  close  season  is  between 
6 o’clock  on  Saturday  night  and  6 o’clock  on  the  subsequent  Monday  morning  ? 


4360.  So  that  the  24th  of  July  must  have  been  either  after  6 o’clock  on 
Saturday  evening,  or  before  6 o’clock  on  Monday  morning,  when  you  made 
these  seizures  r — Yes. 

436 1 . It  was  solely  for  fishing,  not  with  irregular  meshes  or  anything  of  that 

kind  ? — No,  for  fishing.  ° 

4362.  Why  were  those  two  other  nets  returned  to  the  parties  by  the  magis- 
trates?—Mr.  Mohan,  agent  to  Mr.  Little,  and  Mr.  Atkinson,  went  before 
Lieutenant  Dawson  and  before  a magistrate  to  give  in  bail  that  the  nets  should 
be  forthcoming  at  any  time  that  they  were  called  on,  and  on  those  conditions 
Lieutenant  Dawson  wrote  off  to  the  Fishery  Board  in  Dublin,  and  they  agreed 
that  it  was  aR  right  so  far,  that  the  parties  would  be  forthcoming  when  sum- 
moned, and  I was  called  in  that  case  to  put  two  private  marks  on  the  same 
two  nets  that  were  seized;  they  were  there  from  about  10  o’clock  in  the 
moraing  till  about  10  o’clock  at  night,  when  Mr.  Hamilton,  the  chief  boatman 
m charge  of  our  station,  desired  me  to  go  and  mark  these  nets,  and  after  I had 
so  done,  and  let  no  person  see  me  either  belonging  to  our  own  side  or  theirs 
if  possible,  to  tdlthem  that  they  were  at  liberty  to  have  the  nets,  and  take  these 
nets  away  ; and  when  the  first  trial  came  on,  on  which  i was  particularly  sum- 
moned,  these  nets  were  given  up  to  the  parties  again.  The  stalce  nets  that  were 
found  fishing  on  the  24th  of  July  in  the  weekly  close  season  being  secured  to 
the  bottom,  they  were  kept  for  trial  for  the  three  months,  from  month  to 
month. 

4363.  Ciairma«.]  Are  you  quite  sure  that  the  parties  to  whom  the  nets 

rcq^tfe^P-Yes.''"™’  “ t'xaminatiou, 

4364-  Were  those  parties  against  whom  you  gave  evidence  ?— No  • it  was  a 
part  of  our  crew  for  the  seizure  of  the  two  nets,  and  I was  present  at  the 
Other  seizure  of  the  stake  net.  ^ 

4365.  All  those  against  whom  you  gave  your  evidence  were  convicted  ?— Yes. 

4366.,  And  three  of  them  were  fined,  were  they  not  ?— Three  of  them  were 
fined  in  the  penalty  of  61  each. 

4367  Captain  jomrs.]  Were  the  nets  forfeited  then.?— At  that  time  there 
was  only  one  magistrate,  that  came  that  day,  in  consequence  of  what  I cannot 
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say,  out  both  parties  had  attorneys  there,  and  were  determined  to  have  it  settled  - — 
if  possible,  and  then  the  nets  were  condemned.  a April  1849, 

4368.  Mr.  Grogan.]  Which  nets  ? — The  stake  nets ; they  were  condemned 
then,  and  ordered  either  to  be  sold  or  to  be  burnt  at  the  court  house  door. 

4369.  What  was  done?— Something  took  place  between  the  parties,  audit 
was  agreed  that  it  should  be  put  off ; that  it  should  not  be  put  into  execution. 

4370.  That  was  the  burning  part? — The  burning  part;  they  made  some 
arrangement  about  it,  but  the  parties  were  convicted. 

4371.  What  became  of  the  net  ultimately,  do  you  know? — I do  not  know 
what  became  of  it  ultimately  ; when  I left,  I had  my  orders  for  England  three 
months  before. 

4372.  Chairman.'}  In  those  cases,  was  James  M'Cleery  prosecutor? — Yes. 

4373.  What  is  he  ? — A water  bailiff. 

4374.  In  the  coast  guard  service? — No;  a water  bmliff  employed  by  Mr. 

Lees. 

437.5*  Grogan.]  Subsequently  to  the  seizure  of  that  stake  net,  by  the 
party  in  the  boat  under  you,  and  subsequently  to  the  fining  of  the  parties  con- 
cerned in  that  net,  was  there  a net  put  up  on  those  stakes  again,  during  the 
time  that  you  were  on  the  coast,  to  your  knowledge? — ^Yes. 

4376.  On  the  same  stakes  r — No ; we  had  taken  those  stakes  away ; they  got 
other  stakes,  and  put  up  another  net  directly  in  the  same  place. 

4377.  Did  you  make  another  seizure  there? — No  ; they  did  not  make  any 
breach  of  the  law  after  that. 

4378.  They  did  not  fish  during  the  close  season  r — They  did  not  fish  during 
the  close  season,  and  that  was  all  that  we  had  to  look  to  ; we  used  to  go  every 
fclaturday  night,  as  the  time  arrived,  and  see  that  the  nets  were  not  fishing. 

4379*  What  river  was  this  in  which  you  made  the  seizure? — That  was  in 
the  B^ycroy  Bay,  close  to  a place  called  Fahee. 

4380.  Chairman.]  Do  you  know  of  any  prosecutions  having  been  instituted 
at  this  time  by  Messrs.  Atkinson  and  Little  themselves  against  other  parties  ? — 

No ; I do  not  know  anything  about  it. 

4381.  Captain  Jones.]  ,Ts  there  any  fresh  water  river  running  into  that  bay? 

— Yes,  there  is  fresh  water  coming  down  the  river,  and  the  salt  water  meets  it. 

4382.  What  is  the  name  of  it? — We  call  it  Ballycroy  River;  the  Irish  have 
different  names  for  it. 

4383.  Chairman.]  Do  you  know  anything  of  prosecutions  at  the  Belmullet 
sessions  ? — No,  I was  not  present  at  the  prosecutions,  though  1 was  with  the 
men  directly  after  they  returned  from  them,  and  heard  what  they  said 
respecting  it. 

4384.  Mr.  Grogan.]  Were  you  present  at  any  prosecutions  whatsoever 
excepting  what  you  have  described  to  us? — No. 

4385*  Consequently  you  do  not  know  anything  about  any  others?— No. 

4386.  Mr.  Bourke.]  How  long  were  you  at  the  station  at  Ballycroy  ? — I was 
not  stationed  exactly  at  that  station  ; 1 was  detached,  at  a place  called  Dooagh, 
about  two  miles  from  it;  occasionally  they  used  to  call  upon  me  to  go. 

4387.  Can  you  say  whether  Messrs.  Atkinson  and  Little  were  in  the  habit  of 
fishing  in  the  weekly  close  season  for  some  time  previous  to  this,  from  your 
own  observation.  Were  they  in  the  habit  of  fishing  on  a Sunday? — No;  it  is 
many  years  since  they  did  it ; not  since  there  was  any  law  at  all  came  out  about 
salmon  fishing. 

4388.  Mr.  Grogan^]  In  the  case  in  which  you  seized  the  stake  net  there 
were  fresh  stakes  and  fresh  nets  put  up  afterwards? — Yes. 

4389.  In  the  same  year ? — Yes. 

4390.  You  stated  that  when  the  case  came  on  to  be  heard  before  the  magis-, 
trates  of  Achill  there  were  four  magistrates  present?— Yes. 

4391.  And  that  the  case  on  that  occasion  was  adjourned  for  a month? — ^ 

4392.  That  they  had  an  interest  in  it  ? — Yes. 

• 4393*  you  explain  what  you  mean  by  that? — By  the  interest?' 

4394'  Explain  what  you  mean  by  the  magistrates  not  proceeding  with  the 
case  on  the  first  day  because  they  were  concerned  in  it,  or  had  an  .interest  in 
it  ? — Sir  Richard  O’Donnell  was  one  of  the  magistrates,  and  he  owns  all  that 
land  round. 

439.5-  What  objection  had  he  to  the  dedaion  of  the  case  on  that  day 
0.40.  p F 2 said 
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J.  Ffenneli, 
Esq. 


said  that  he  felt  an  interest  in  it,  and  therefore  that  he  declined  having  any- 
thing to  do  with  it. 

4396.  That  he  would  not  take  any  part  in  it? — Yes. 

4397.  Who  was  the  next  magistrate  ?— The  next  was  Captain  Nugent  of  the 
coast  guard ; he  said  that  his  men  were  concerned  in  it,  and  he  would  take  no 
part  in  it.  Then  there  was  the  stipendiary  magistrate;  he  was  left  by  himself. 
The  other  gentleman  assigned  a similar  reason  for  it.  Mr.  Lees  was  the 
gentleman;  he  had  an  interest  in  it. 

4398.  And  he  would  not  act?— He  would  not  act. 

4399.  Then  what  did  the  stipendiary  magistrate  say  ? — He  dismissed  the 
case. 

4400.  He  put  it  off  until  another  month  ? — He  put  it  off  until  another  month. 

440 1 . Then  who  was  the  single  magistrate  that  finally  decided  the  case ; was 
he  the  stipendiary  ?~No. 

4402.  Vou  are  quite  sure  he  was  not  ? — I am  quite  sure  he  was  not. 

■44.03.  Chairman.']  Do  you  know  when  the  close  time  begins,  and  when 

it  ends  ? — Y es.  W e never  knew  anything  about  it  until  such  time  as  Commis- 
missioner  Ffenneli  came  there,  any  more  than  this ; that  they  were  not  to  fish 
from  six  o’clock  on  Saturday  night  until  six  o’clock  on  Sunday  morning. 

4404.  That  is  the  weekly  close  time.  Do  you  know  when  the  yearly  close 
time  begins  ? — No. 

4405.  The  close  time  that  you  are  speaking  of  is  the  weekly  close  time? 
— Yes. 

4406.  Mr.  Grogan?]  Do  you  remember  what  day  of  the  week  the  24th  of 
July  was  ? — On  a Saturday. 

4407.  Are  you  quite  sure  ?~Quite  sure,  because  we  left  the  nets  there,  being 
Saturday  night,  nine  o’clock,  low  water,  and  we  could  not  remove  them;  then 
the  next  day  being  Sunday,  we  left  it  till  Monday ; we  came  on  Monday.* 

4408.  Chairman?]  What  is  the  name  of  the  stipendiary  magistrate  ?— Creuise. 

4409.  Mr.  Bellew.]  Was  Mr.  Nugent,  of  the  coast  guard,  a magistrate  for 
the  county  of  Mayo  ?— He  was  a magistrate  for  the  county  of  Mayo,  and  in- 
specting commander  of  the  coast  guard ; he  has  been  a magistrate  for  the 
county  of  Mayo  for  many  years. 

William  J.  Ffenneli,  Esq.,  called  in;  and  further  Examined. 

4410.  Chairman.]  WILL  you  describe  the  fisheries  of  the  Londonderry  dis- 
trict, beginning  with  Coleraine  ?— The  principal  fishery  at  Coleraine  is  the 
fishery  held  by  the  lessees  of  the  Irish  Society.  The  lessees  fish  by  means  of 
cruives  and  boxes,  at  a weir  close  to  Coleraine,  called  “ the  Cutts ;”  and  they 
also  fish  with  draught  nets-  between  that  and  the  entrance  of  the  Bann  into  the 
sea.  There  is  a great  deal  of  bag-net  fishing  also  adjacent  to  the  mouth  of 
the  Bann ; the  waters  of  the  Bann  are  those  which  discharge  from  the  great 
Lough  Neagh,  our  largest  lough  in  Ireland.  There  are  a great  manv  mill 
weirs  upon  the  Lower  Bann,  as  it  is  called ; the  waters  that  discharge'  from 
the  lake,  as  well  as  upon  the  tributaries  to  it ; there  are  also  a great  many 
mill  weirs  upon  the  tributaries  that  flow  into  the  Bann.  There  is  a very  im- 
portant fishery,  exclusive  of  the  salmon  fishery,  in  Lough  Neagh,  the  “ Pollen 
or  fresh-water  herring  fishery,”  as  it  is  called.  A great  number  of  the  lower 
classes  derive  their  livelihood  by  fishing  for  those  pollens.  In  the  whole 
district  above  the  Bann  the  rivers  flowing  into  it  are  greatly  injured  by 
flax-steeping ; vast  quantities  of  fish  are  destroyed ; the  principal  part  of  the 
breeding  grounds  there  are  rendered  useless,  in  consequence  of  the  flax- 
steeping.  There  is  a Queen’s  share  in  the  weir  at  Coleraine,  but  it  is  not  at 
all  regulated  according  to  the  provisions  of  the  Act ; there  are  artificial  walls 
spurwalls,  and  mason  work  so  contrived  as  to  prevent  the  fish  going  up 

4411-  Captain  Jones.]  Are  you  speaking  of  the  Cutts  of  Coler^ne  in  their 
present  state  ? — No  ; at  the  time  I viewed  them. 

4412.  That  was  before  their  present  alterations  ?— Yes  ; at  the  time  Iviewed 
the  weirs  they  were  in  that  state,  and  the  Oueen’s  share  not  regulated  accord- 
ing to  law.  Since  then,  under  the  Board  of  Works,  there  have  been  drainage 
operations  iu  progress,  and  an  alteration  is  being  made  In  the  Cutts,  and  the 
weir,  to  effect  the  drainage  object ; and  recently,  upon  doing  this,  the ’engineer 
employed  ih  it  discovered  that  a contrivance  had  been  fixed  under  the  water 

in 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


293 


SELECT  COMMITTEE  ON  FISHEUIES  (IRELAND). 

in  the  Queen’s  share,  to  prevent  the  fish  passing  up.  Though  I had  inspected 
it  about  two  yeai'S  previously,  and  this  contrivance  must  then  have  been  there 

yet  the  water  being  veiy  deep,  and  there  being  a gi-eat  flow  of  water,  I never  

detected  it;  the  engineer  reported  officially  to  our  Board  the  nature  of  that  ® 
contrivance,  and  gave  a drawing  of  it,  which  I hand  in. 

4413.  Chairman.']  Do  you  hand  it  in  as  part  of  your  evidence? — ^Yes;  that 
is  the  official  report  made  to  us  as  Commissioners  of  Fisheries  by  the  engineer 
who  discovered  it. 

\_The  savie  'mas  delivered  in,  and  is  as  follows :] 

LOUGH  NEAGH. 

Engineer’s  Office,  Castledawson, 

Sir,  10  February  1849. 

Hating  lately,  in  the  course  of  our  operations  on  this  district,  enclosed  by  dams  and  laid 
dry  the  eastern  halfof  the  River  Bano,  at  the  “ Cults,"  near  Coleraine,  for  the  purposes  of 
excavation  and  building  the  new  cribs,  &c.,  an  opportunity  was  afforded  of  observing  parti- 
cularly the  construction  of  what  was  called  the  “ Queen's  share,”  as  heretofore  existing  at 
that  fishery,  and  I have  now  to  repeat,  that  most  fraudulent  and  illegal  means  was  found  to 
have  been  adopted  for  obstructing  and  rendering  almost  impossible  the  passage  of  salmon 
up  the  river  by  that  channel. 

In  the  first  place,  the  “ share”  or  ” gap”  was  bounded  on  either  side  by  walls,  forming 
also  the  sides  or  piei'S  of  the  adjoining  cribs. 

These  walls  were  made  gradually  to  converge,  till  at  their  down-stream  points  the  dis- 
tance between  them  became  22  ft.  3 in. 

Then  there  was  securely  placed  completely  across  that  space  a beam  of  timber,  set  closely 
on  a high  part  of  the  rock,  and  having  its  top  surface  level  with  high  water  of  ordinary 
spring  tides ; on  this  was  spiked  a plank  or  strong  jjiece  of  similar  length,  and  projecting 
four  inches  over  down-stream  face  of  the  beam. 

Then  on  this  plank  were  fastened  a series  of  iron  bars,  pointing  down-stream,  and  in  length 
two  feet.  These  were  three-quarter  inch  square  iron,  and  had  been  placed  at  three  inches 
apart  for  the  whole  length  of  the  beam  or  sill 

The  timber  was  found  undisturbed,  but  only  a few  of  the  iron  bai-s  had  retained  their 
places,  several  having  been  got  in  the  river  iuimecliately  about  tlie  place. 

The  above  construction  must  have  had  the  effect  of  completely  excluding  all  fish  from  a 
passage  up  the  “ Queen’s  share,”  and  driving  them  into  tlie  cribs  on  either  side  of  it. 

The  Irish  Society  are  the  proprietors  ; the  present  lessees,  Mr.  Corkill  and  Rennie,  have 
only  been  in  possession  since  November  1847;  the  Messrs.  Little  having  previously  held 
the  fishery. 

The  present  manager,  John  Griffith,  was  also  manager  under  the  Littles. 

It  is  evidently  several  years  since  the  illegal  erection  was  made,  and  to  whom  it  is  to  be 
ascribed  I am  not  able  to  say. 

I am,  &c. 

(signed)  CAas.  S.  Ottley, 

The  Secretary,  Board  of  Works.  District  Engineer. 

4414.  Captain  Jones.]  This  report  refers  to  the  state  of  the  Cutts  at  a 
former  period? — Yes. 

4415.  But  it  is  not  the  present  state  of  the  Cutts  ? — No,  it  is  the  Cutts  as  he 
found  them  when  he  found  this  contrivance  for  preventing  the  fish  going 
up.  I found  upon  my  inspection  at  that  time,  that  there  had  been  a violation 
of  the  law  generally  there  with  respect  to  observing  the  weekly  close  season, 
and  that  the  manager  for  the  Irish,  Society,  Mr.  Griffin,  or  Griffith,  had  prose- 
cuted several  parties  for  not  having  the  bag  nets  put  out  of  fishing  order  on 
the  Saturday  night ; they  were  fined  at  his  suit,  and  they  suspecting  that  he 
was  not  all  right  at  the  Cutts,  placed  a watch,  and  detected  him,  and  he  was 
fined  for  the  same  offence  soon  after  in  several  penalties,  for  they  watched  day 
after  day,  and  did  not  let  him  know  they  were  watching,  and  he  was  fined  in 
consequence.  There  are  also  very  valuable  eel  fisheries  upon  the  Lower  Bann ; 
there  are  two  eel  weirs  in  particular,  for  which  there  is  over  1,000  L a year  rent 
paid  for  eel  fishery  alone. 

^ 44^6-  Mr.  Bellew.]  Are  the  eels  consumed  in  the  country  ?~A  great  many 
in  the  country,  and  a great  many  are  brought  over  here. 

44  ■ 7-  Chairman.]  Does  the  Bann  flow  from  Benmore  ? — No,  it  flows  from 
Lough  Neagh. 

441 8.  What  is  the  name  of  the  river  above  ? — There  are  several  rivers ; there 
is  a Blackwater,  and  there  is  the  Upper  Bann,  and  there  are  several  other 
rivers ; numerous  rivers. 
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441 9.  Do  you  know  the  state  of  those  rivers  with  respect  to  fish  and  obstruc- 
tions i — I stated  before  that  there  are  a great  many  weirs  upon  them. 

4420.  Upon  those  upper  rivers  r — Those  upper  rivers. 

4421.  Do  you  happen  to  know  what  the  state  of  the  salmon  fisheiy  above 

Sir  William  Verner’s  is  now,  in  comparison  with  what  it  was  in  former  years? 
— No,  I know  nothing  of  that.  '' 

4422.  Can  you  speak  as  to  one  weir  in  particular,  a few  miles  above  Sir 
William  Verner  s ? ^No ; I cannot  speak  as  to  any  particular  weir.  It  is  a great 
linen  country ; the  linen  trade  is  carried  on  extensively. 

4423*  Aje  you.  aware,  that  amongst  the  Acts  of  Parliament  rejiealed  by  the 
Act  of  1842,  there  is  an  old  Irish  Act,  which  made  it  a penal  offence  to  pour 
flax  or  flax  water  into  rivers  frequented  by  fish  ?— Yes,  I am  aware  of  that  ■ 
and  there  is  also  a clause  in  the  present  Act,  in  the  5th  & 6th  Viet  to  the 
same  effect.  ’ 

4424.  Not  so  stringent  as  the  Act  repealed,  is  it  ?~I  do  not  recollect  the 
exact  provisions  ; I think  it  is  as  stringent. 

4425-^  Are  the  weirs  of  which  you  speak  on  the  Lower  Banii,  in  the  tidal 
portion  r — No. 

4426.  Are  there  any  weirs  in  the  tidal  portion  ?— No. 

4427*  Are  there  no  stake  nets  ? — There  were  at  one  time ; whether  they 
have  been  continued  or  not  I do  not  know.  ^ 

4428.  Captain  Inside  the  Bann  ?— One,  I think.  lam  not  Quite 

clear  upon  the  subject  myself,  but  I think  at  one  time  there  were. 

4429.  Chairman.']  1 hey  do  not  abound,  at  all  events,  do  they  ; they  are  not 

No,  bag  nets  are  the  principal 

4430.  There  are  bag  nets  ?— A great  many  bag  nets  all  rotmd  the  mouth. 

4431-  Outside  the  mouth?— Outside  the  mouth.  I think  it  right  for  me  to 
state  to  the  Committee,  with  reference  to  that  contrivance  iilaced  in  the  Oueen's 
share  that  the  present  lessees,  I am  quite  satisfied,  knew  nothing  whatever 
about  It;  they  took  the  fishery  very  recently,  last  season  I believe,  from  the 
Irish  Society,  and  both  of  them,  Mr.  Mackorkill  and  Mr.  Rennie,  arc  persons 
whom  we  have  found  upon  every  occasion  most  anxious  to  comply  with  the 
law,  and  mt  to  dispute  in  any  vexatious  way  anything  that  we  recommended 

4432-  Does  the  Irish  Society  claim  tills  fishery  under  a charter  ?— I believe 
under  a charter. 

oppfiired  in  the  proceedings  in  the  Court  of  Chancery 
that  the  charter  under  which  they  claimed  was  a charter  of  Charles  the  2d  in 
1662  i I am  not  at  all  aware  ; I never  made  any  inquiry  about  it  ’ 

4434-  Do  you  know  whether  any  of  the  proprietors  or  people  in  that  neivli- 
bourhood  dispute  the  fishery  with  them?-No,  1 never  heard  of  the  Bmn 
Fishery  being  disputed. 

4435.  Have  you  done  with  that  district  ? — Yes. 

4436.  Captain  In  what  part  of  the  Bann  are  those  eel  weirs  situated 

I'm  “'I®*  Cole- 

laine,  and  the  next  is  still  higher  up. 

platti’’  P^WenoneF-And  at  Toome;  I think  those  are  the  names  of  the 

4438.  State  to  tlm  Committee  what  those  eel  weirs  are;  do  they  go  riaht 
across  the  river ’—They  certainly  fish  entirely  across  the  river,  but  ttefe  arl  a 
great  many  gaps  in  them,  eyes  as  they  call  them. 

4439-  Have  you  been  there  -—Yes,  I have  been  there 

4440.  At  the  eel  fishery  ?-It  was  at  night  that  I was  there  ; I went  on  one 
occasion  to  see  the  eels  taken  at  night. 

T CJaiVnittK.]  Wm  you  proceed  to  the  next  district  ?— The  next  is 

l^ugh  Foyle,  perhaps  the  most  important  salmon  fishery  district  in  Ireland 
Phere  is  a several  fishery  there  claimed  and  exercised  by  the  Irish  Society  also" 
and  there  have  been  great  conflicts  between  their  peopL  and  personsSiSng 

hnfWik  7“  Donegal.  The  Irish  Society  fish 

both  with  draught  nets  and  with  stake  nets.  Some  years  ago  Lord  DonL^’s 
tenants  commenced  fishing  with  stake  nets.  Since  I have  hdd  office  I weft  to 
view  those  stake  nets,  and  they  are  illegaUy  placed,  many  of  them! 

4442-  Captain /iMM.]  Do  you  mean  the  stake  nets  erected  by  Lord  Done- 
gal b tenants  r— Yes;  they  are  extended  beyond  low-water  mark  in  many  oases. 

It 
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It  is  a very  peculiar  locality ; there  is  a very  great  flat,  ■where  the  'water 
covers  a vast  surface  and  is  very  shallo-w,  and  some  of  those  weirs,  I believe 
are  scarcely  ever  dry,  any  part  of  them.  My  colleague,  Mr.  Barry,  upon 
another  occasion  made  a report  with  reference  to  the  stake  weirs  in  Lough 
Foyle,  connected  ■with  some  conflicts,  ■which  is  amongst  the  returns,  I believe 
•which  have  come  from  our  Board.  I should  mention  to  the  Committee  perhaps 
that  both  in  the  Baun  district  and  in  the  Foyle  there  have  been  extraordinary 
results  in  the  increase  of  fish  from  the  protection  adopted  at  one  particular 
time  by  the  Irish  Society  ; that  had  been  neglected  before ; and  in  the  Fourth  ' 
Report  made  by  the  Commissioners  it  ■will  be  found  by  the  evidence  of  some  of 
the  persons  that  tlie  results  of  protection  were  extraordinary.  I do  not  know 
that  it  is  necessary  for  me  to  state  anything  further  with  respect  to  that 
district. 

4443.  Chainnan.~\  Are  stake  nets  and  bag  nets  used  by  the  Irish  Society  in 
fishing  Lough  Foyle  ?■ — Stake  nets  are. 

4444.  Bag  nets  are  not  ? — I think  not. 

4445.  Have  you  had  your  attention  directed  to  a document  which  appeared 
in  the  Appendix  to  the  Fourth  Report  of  the  Commissioners,  purporting  to  be 
an  account  handed  in  by  the  person  charged  by  the  Irish  Society  with  the  care 
of  its  fisheries,  and  showing  the  state  of  the  fisheries  in  certain  years,  dis- 
tinguishing the  years  when  stake  nets  were  not  used  from  the  years  when  they 
were  used  ? — Yes,  I have  seen  that. 

4446.  Is  it,  in  your  opinion,  a complete  report? — I think  it  is,  so  far  as  that 
question  goes. 

4447.  Upon  that,  I wish  to  ask  you  whether  you  can  account  for  what 
appears  to  be  a growing  increase  in  the  productiveness  of  the  fisheries  • to  a 
certain  year,  stake  nets  having  been  \ised  in  the  latter  portion  of  that  first 
period,  and  not  in  the  first  portion.  Then  passing  to  the  second  period,  you 
find  that  in  the  two  years  immediately  preceding  the  making  of  the  report, 
stake  nets  being  also  used  in  the  meantime,  there  has  been  a falling  off  in  the 
productiveness  of  the  fisheries? — Yes,  I recollect  the  substance  of  that 
e'vidence ; and  I also  recollect  a return  contained  in  it  with  respect  to  the 
comparative  quantities  taken  by  draught  nets  and  stake  nets. 

4448.  I see  in  the  Second  Report,  page  24,  there  is  an  account  which 
appears  to  have  been  verified  by  Alderman  Copeland,  then  Member  for  Cole- 
raine. It  begins  with  the  year  1808,  and  proceeds  to  1823.  In  that  period 
the  smallest  amount  of  salmon  taken  in  the  Foyle  Fishery  is  9,601,  taken  in 
1811;  the  largest  amount  taken  is  23.334,  taken  in  1819:  and  in  the  first 
year  of  the  period,  that  is  in  1808,  the  number  taken  is  14,837;  iu  1823, 
which  is  the  last  year  of  the  period,  the  number  taken  is  20,384,  showing  an 
annual  average  produce  for  those  16  years,  of  17,303  salmon:  those  are 
the  16  years  immediately  previous  to  the  introduction  of  stake  nets. 
Then  he  gives  you  for  what  were  then  the  last  nine  years,  when  the  stake 
nets  were  in  full  operation,  another  Table,  beginning  with  1827,  and  end- 
ing with  1835,  during  which  period  the  maximum  was  reached  in  1832, 
when  31,497  were  taken ; the  minimum  were  taken  in  1829,  when  9,770  were 
taken.  In  the  first  year  of  the  period,  the  number  taken  was  13,911;  andin 
1835  the  number  taken  was  22,344.  All  these  were  taken  with  stake  nets,  in- 
dependently of  which,  there  were  vast  numbers  taken  by  draught  nets  ; greatly 
increased  over  those  taken  in  the  first  period,  the  maximum  being  39,293  taken 
in  1831,  and  the  minimum  23,000  taken  in  1829.  In  the  first  year,  the  number 
taken  by  draught  nets  was  32,090,  and  in  1835,  the  last  year,  33,562,  showing , 
an  annual  average  produce  of  the  Foyle  for  the  nine  years  by  stake  nets,  in- 
cluding those  taken  by  draught  nets,  of  53,603  salmon.  Then  in  the  Report 
of  1846,  which  is  the  Fourth  Report,  you  have  the  account  handed  in  by  Mr. 
Daniel,  who  was  examined  at  Londonderry,  who  states  himself  to  be  the  Ge- 
neral Superintendent  of  the  upper  part  of  the  Foyle,  and  which  account  is 
verified  again  by  Mr.  John  Gregor,  on  the  following  day,  at  page  111.  Mr^ 
John  Gregor,  being  the  “ Accountant  to  the  Lessees  of  the  Fishery,”  and  stating 
that  he  “ has  a return  made  by  all  the  agents,”  and  who  then  gives  in  a “ re- 
turn of  the  number  of  fish  caught  in  the  stake  and  draught  nets  on  the  Foyle, 
as  taken  from  the  books  kept  by  himself,”  and  which  he  says,  is  correct.” 
From  this,  it  appears,  as  vou  will  see,  that  the  total  taken  in  1839,  with  stakes 
and  draughts,  is  43,18)’^  in  1840,  59,305;  in  1841,  52,682;  and  in  1842, 
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83,106  ; that  is  the  end  of,  what  I may  call,  the  first  period ; that  is  the  period- 
at  which  the  productiveness  of  that  fishery  had  reached  its  height,  viz.  in  1842, 
which  was  the  last  year,  I think,  of  the  old  law.  Then  in  1843,  which  I take  to 
be  the  beginning  of  a new  period,  the  first  year  after  the  passing  of  the  Act, 
the  amount  is  62,348  ; in  1844,  49,387  j and  from  that  time,  it  appears,  from 
your  former  answers,  that  no  further  Report  has  been  published  ; because  what 
appears  on  this  subject  is  contained  only  in  the  Sixteenth  Report  of  the  Board 
of  Works,  where  there  are  only  two  pages  on  the  subject;  this,  therefore,  is 
the  latest  return.  My  question  is  a short  one,  though  the  introduction  is  some- 
what long.  Can  you  account  for  the  gradual  increase  in  the  productiveness  of 
the  fishery  from  the  period  when  stake  nets  were  introduced,  as  shown  by  these 
returns  ; and  can  you,  at  the  same  time,  explain  bow  it  is  that  since  1842,  as 
far  as  we  know,  there  has  been  a falling  off?~No,  I cannot  exactly  explain  it; 
salmon  fishing  is  always  more  or  less  precarious,  and  there  are  some  seasons  in 
which  it  may  universally  be  said  almost  throughout  Ireland,  that  the  fishing  is 
bad,  and  in  Scotland,  too  5 then  tlie  next  year  it  may  be  far  greater. 

4449.  Sir  H.  W.  Barron.l  Do  you  mean  by  the  line  or  the  general  take? — 
The  general  take  of  salmon  altogether. 

4450.  Everywhere? — Everywhere. 

4451.  Chairman.l  Is  that  the  only  solution  which  you  can  give? — With 
respect  to  the  increase  at  a certain  time,  I attribute  it  very  much  to  an  increased 
protection. 

4452.  Mr.  Alderman  Copeland  states,  in  a passage  printed  by  the  Commis- 
sioners, that  “ the  product  of  these  fisheries  has  increased  within  the  last  10 
years  in  consequence  of  the  introduction  of  stake  nets,  an  improved  mode  of 
fishing  with  draught  nets,  and  the  establishment  of  a more  vigilant  and  effective 
system  of  water  keeping”? — Yes. 

4453.  Does  that  in  your  judgment  account  for  this  increased  productiveness  ? 
— It  does. 

4454.  Did  I correctly  understand  you,  at  a former  period  of  your  exami- 
nation, to  say  that  you  were  of  opinion  that  the  introduction  of  stake  nets,  in 
other  places  at  least,  had  not  been  accompanied  by  an  increased  productive- 
ness, but  on  the  contrary,  had  very  much  exhausted  the  fishery,  and  had  tended 
to  clear  the  rivers  of  fish? — Certainly ; I stated  so. 

4455.  How  in  your  judgment  is  the  state  of  things  on  Lough  Fovle  to  be 
reconciled  with  that  general  view  of  the  case  ? — Lough  Foyle  is  a much  broader 
bay  and  estuary  than  many  of  the  places  to  which  I referred;  I think  my 
former  statement  was  that  the  erection  and  introduction  of  stake  weirs  in 
narrow  rivers  had  that  effect.  There  is  a great  distinction  to  be  made  between 
their  effect  upon  narrow  rivers  and  upon  so  wide  a place  as  Lough  Foyle. 

44.56.  How  wide  is  Lough  Foyle  at  the  places  where  the  stake  nets  are  put  r 
— It  would  be  impossible  for  me  to  say,  but  it  is  over  three  quarters  of  a mile 
wide  where  the  Irish  Society  have  their  stake  weirs. 

4457.  The  Irish  Society  manage  their  fisheries  very  well,  do  they  not? 

Latterly  they  have  been  exceedingly  well  managed. 

4458.  I speak  of  the  period  during  which  your  acquaintance  with  them  has 
existed? — Yes,  very  well. 

4459.  Supposing  this  fishery,  instead  of  being  in  the  hands  of  one  proprietor, 
that  is,  the  Irish  Society,  were  fished  by  a vast  number  of  proprietors,  every 
one  of  whom  was  to  set  up  stake  nets,  do  you  then  think  that  the  presence  of 
these  stake  nets,  even  taking  the  width  of  Lough  Foyle  into  consideration,  would 
not  be  attended  with  those  consequences  which  you  have  remarked  in  other 
rivers  ? — Yes,  1 think  if  they  were  put  up  to  an  unlimited  extent,  it  would  have 
a very  bad  effect. 

4460.  Therefore,  in  addition  to  the  causes  which  you  have  suggested,  the 
fact  that  the  Lough  is  fished  by  the  Irish  Society,  or  rather  was  fished  by  the 
Irish  Society  down  to  1842  exclusively,  may  account  for  the  stake  nets  being 
fhere,  and  yet  there  being  no  falling  off,  but,  on  the  contrary,  an  increase  in 
the  annual  yield  of  the  fishery  ? — Yes. 

4461.  Mr.  Grogan.']  You  spoke  of  the  Lough  Foyle  fisheries  being  fished  by 
the  Irish  Society  ? — Yes,  a portion  of  them. 

4462.  And  the  Marquis  of  Donegal’s  tenantry  ? — Yes. 

4463.  With  regard  to,  the  Irish  Society,  is  it  the  lessees  of  the  fishery  from 

th 
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the  Irisli  Society,  or  is  it  fte  lessees  of  the  property  holding  under  the  Irish 
Society,  that  fish  the  Irish  Society  s part  ?— It  is  the  lessees  of  the  fishery 
44(i4-  Then  none  hut  those  who  hold  the  fishery  under  the  Irish  Society  can 
nsh  Lougli  Foyle — Not  that  portion  of  it.  ^ 

^ 4465.  Then  it  is  a monopoly  in  the  hands  of  the  Irish  Society,  or  of  their 
-Certainly  ; it  is  an  exclusive  fishery,  a portion  of  it. 


lessee?-  ^ 

4466.  C/mirmmi]  Do  you  know  the  limits’  of  the  fishery  as  claimed  hy  the 
Irish  Society  r— No,  I do  not ; I never  jiaid  any  attention  to  those  questions  of 
ntle. 

4467.  With  respect  to  the  fishery  on  Lough  Foyle,  which  you  say  is  claimed 
hy  the  Marquis  of  Donegal’s  tenants,  is  it  of  considerable  extent?— Yes. 

44<'S.  Is  it  of  as  large  extent  as  the  fishery  of  the  Irish  Society  ? — I do  not 
Know  exactly  whethei'  it  is  so  large  ; I do  not  know  exactly  the' limits  within 
which  the  Irish  Society  have  been  restrained  since  those  matters  occurred 
between  them  and  Lord  Donegal,  or  his  tenants. 

4469.  There  always  was  a fishery  on  Lough  Foyle,  which  was  claimed  by 
the  Marquis  of  Donegal,  and  not  disputed  by  the  Irish  Society,  was  there  not  ? 
—I  do  not  know  that  j I was  under  an.  impression  tliat  at  one  time  the  Irish 
Society  claimed  the  whole  fishing  of  the  Lough;  I think  they  did  at  one 
time. 


44/0-  I'or  some  years  before  1842  the  Marquis  of  Donegal’s  tenants  fished  a 
portion  of  Lough^^Foyle  without  interruption  oh  the  pai’t  of  the  Irish  Society, 
did  they  not ' They  fished  it,  but  I do  not  know  whether  without  interruption, 
lor  there  were  several  violent  conflicts  between  them. 

447^.  "Was  there  not,  long  before  1842,  a suit,  in  which  the  Marquis  of 
Donegal  and  the  Irish  Society  were  parties  r — I know  nothing  of  that ; I was 
not  in  office,  then. 

4472.  Do  you  happen  to  know  whether  since  1842  the  number  of  stake 
weirs  used  for  the  purpose  of  fishing  Lough  Fovle  bv  persons,  not  being  lessees 
of  the  Irish  Society,  has  increased  ?— No,  1 do  not  know  whether  it  has  increased 
or  not  since  1842. 


When  you  were  inspector,  or  since  you  have  been  Commissioner,  have 
your  official  duties  led  you  to  visit  the  spot  ? — Only  upon  one  occasion,  while 
l_was  inspector;  I was  sent  upon  one  occasion,  merely  with  reference  to 
viewing  the  position  of  the  weirs  used  hy  the  tenants  of  the  Marquis  of 
Donegal. 

4474-  In  ^hat  year  was  that  ?— I think  it  was  in  184/,  as  well  as  I 
recollect. 


4475-  What  did  you  do  upon  that  occasion  ? — I went  and  saw  the  position 
of  the  weirs. 


4476.  The  Mai’quis  of  Donegal’s  weirs  r— The  Marquis  of  Donegal’s  weirs  ; 
I did  not  go  to  look  at  the  others  at  all ; I was  sent  merely  with  reference 
^ that  object.  I went  and  saw  the  position  of  the  weii’S  of  the  Marquis  of 
Donegal  s tenants,  and  I considered  them  as  very  illegally  placed,  with  reference 
to  extending  beyond  low-water  mark. 

4477-  Did  you  report  upon  that  to  the  Board  ? — Yes,  I should  say  that  I did : 
1 do  not  know  that  I did. 

447S.  Does  your  report  appear  amongst  the  papers  furnished  to  us  ? — No,  I 
think  not. 

4479-  Can  you  explain  that  ? — Yes ; the  order  from  The  House  was  tofurni.sh 
reports  connected  with  fishery  prosecutions,  breaches  of  the  law'. 

44S0.  And  offences,  I think? — It  is  quite  possible  that  my  report  may  be 
amongst  some  of  those ; I recollect  that  it  was  mixed  up  with  a very  long 
report  connected  with  the  sea  fisheries  ; it  was  at  the  time  I was  sentround  the 
coast  with  reference  to  getting  up  the  curing  establishments  by  the  Government. 

4481.  Was  anything  done  in  consequence  of  your  report? — Nothing  was 
done  in  consequence  of  my  report. 

4482.  By  the  Board? — By  the  Board. 

4483.  Nor  by  the  Mai-quis  of  Donegal  ? — Nor  by  the  Marquis  of  Donegal. 

4484.  Was  any  communication  made  to  the,  Mai*quis  of  Donegal  on  the 
subject,  either  by  you  or  by  the  Board  ? — No>  not  to  him ; there  have  been 
several  communications  with  the  lessees  and  the  persons  connected  with  the 
superintendence  of  the  Irish  Society,  and  they  , have  sought  from  time  to  time 
to  get  our  Board  to  do  certain  acts,  , with  reference  to  those  weirs,  and  very 
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W.  j.  Ffinnell,  recently  the  present  lessee,  just  before  the  commencement  of  the  fishing  season, 
wliieli  began  on  the  1st  of  February,  applied  to  us,  stating  that  he  would  pay  a 
“ ~ person,  if  we  would,  under  the  provisions  of  the  5 & 6 Viet.,  appoint  this 

2 - pri  i 49.  pCTgoyi  to  go  down  and  point  out  to  the  tenants  of  the  Marquis  of  Donegal, 
before  they  erected  the  weirs  this  present  season,  how  far  they  might  legally 
extend  them.  I understood  that  when  the  fishing  season  came,  they  would 
have  been  prepared  to  do  that,  but  they  have  not  acted  on  it.  I thought  it  a 
very  reasonable  request,  and  one  that  we  ought  to  accede  to. 

44S5.  When  was  this? — This  was,  I suppose,  about  January  last. 

4486.  Captain  Jones^  The  Board  has  not  complied  with  tliat  request  then  ? 
— It  was  not  brought  before  the  full  Board.  I told  Mr.  Rennie  that  it  was  a 
very  reasonable  request,  and  one  that  we  ought  to  grant,  and  that  when  the 
time  came,  I would  be  prepared  to  recommend  it ; but  Mr.  Rennie  has  not 
acted  on  it. 

4487.  In  point  of  fact,  a person  has  not  been  appointed  r — No. 

4488.  Mr.  Grogan.']  The  application  for  you  to  make  the  appointment,  has 
not  been  made  ? — No. 

4489.  Mr.  Bellew.]  Are  you  awai'e  whether  the  whole  quantity  of  fish 
taken  in  Lough  Foyle  has  decreased  considerably  since  1842? — No,  I do  not 
think  it  has. 

4490.  Chairman.]  Hastherebeenany decreasesince  1842?— No,  Itliinknot; 
on  the  average. 

4491.  You  see  that  there  has  been  a falling  off  in  the  productiveness  of  the 
Irish  Society’s  fishery,  which  you  say  is  well  fished  ? — There  has  been  one  very 
bad  year  since  1842  throughout  all  Ireland. 

4492.  But  these  two  years,  1843  and  1844? — Yes  5 they  fluctuate  greatly 
every  year. 

4493.  In  the  Report  from  which  we  had  extracts  read  on  the  last  day  of 
our  meeting,  the  Sixteenth  Report  of  the  Board  of  Works,  the  increase  of  stake 
weirs,  and  the  gradual  decrease  of  fish  all  over  Ireland,  are  stated  in  general 
terms,  with  no  particular  reference  to  Lough  Foyle  or  any  other  fishery ; do 
you  suppose  that  besides  the  reasons  which  you  have  mentioned,  namely,  the 
improved  management  of  the  Irish  Society,  and  the  breadth  of  Lough  Foyle, 
there  are  any  other  reasons  why  the  same  causes  existing  in  Lough  Foyle 
should  not  have  been  attended  with  the  same  effect? — No;  in  the  absence  of 
statistical  knowledge,  as  I stated  on  my  former  examination,  which  lias  not 
been  furnished,  and  which  we  have  not  had  the  means  of  collecting,  I am  not  pre- 
pared to  give  an  opinion  about  it ; because  I do  not  know  whether  there  has 
been  an  increase  or  decrease  in  any  year,  except  so  far  as  those  tables,  which 
have  been  referred  to,  may  assist  me. 

4494.  Is  there  any  other  proprietor  who  claims  a several  fishery  in  Lough 
Foyle  besides  the  Marquis  of  Donegal? — There  are,  higher  up. 

4495.  In  Lough  Foyle  ?— I think  the  Marquis  of  Abercorn  and  Lord  Erne 
have  a small  fishery  higher  up,  upon  some  of  the  rivers  connected. 

4496.  I am  speaking  of  the  Lough  ? — Perhaps  not  properly  in  the  Lough 
itself,  but  connected  with  the  Lough  there  are,  I think  ; not  of  large  amount. 

4497.  Captain  Jones.]  Are  there  several  ?— Yes ; and  they  are  fished  with 
boxes  there. 

449«-  I wish  to  ask  you  a question  with  regard  to  the  take  of  fish,  one  year 
compared  with  the  other.  Before  I ask  the  question  will  you  run  your  eye 
through  the  periods  of  those  various  years,  commencing  with  1 808  and  ending: 
with  1823  ?— Yes,  I have  done  so.  ° 

4499.  Is  it  an  unusual  occurence  to  find  the  number  of  fish  taken  one  year 

double  the  quantity  taken  the  year  before,  and  the  next  year  to  find  that  the 
take  of  fish  has  fallen  off  nearly  one-half?— No ; not  unusual;  it  is  a very 
precarious  and  fluctuating  thing  though.  ’’ 

4500.  Will  you  have  the  goodness  to  state  to  the  Committee,  from  your 
knowledge  of  fishery  altogether,  whether  the  take  of  fish  does  not  very  much 
depend  upon  the  nature  of  the  season ; if  there  be  a large  quantity  of  water 
coming  down  the  river,  if  there  be  a great  deal  of  rain  during  the  months  of 
July  and  August,  is  it  not  consistent  with  your  knowledge  that  the  fishery  is  ge- 
nerally very  good.  On  the  other  hand,  if  there  be  a very  diy  season,  does  not  the 
fishing  Ml  off  considerably  ?— Yes ; those  things  very  much  affect  the  fisheries ; 
the  stale  of  the  water  in  Autumn  very  often  affects  them  by  preventing  the  fish 
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from  going  up  to  spawn,  and  tlie  effect  of  that  is  generally  felt  the  third  year 
after. 

4501 . Can  you  state  to  the  Committee  whether  the  year  1844  was  a dry  year 
or  not? — As  well  as  I recollect,  the  Autumn  of  1844  was  a remarkably  dry 
one  5 I think  it  was  the  year*  1844  that  the  Autumn  was  very  dry ; and  I think 
1847  was  one  of  the  worst  fishing  years  which  we  have  had  throughout  Ireland. 

4,502.  Chairman.']  We  have  had  no  Report  for  1847  ? — We  have  made  no 
Report  of  the  quantity  of  fish.  I think  there  may  be  an  allusion  to  it  in  the 
Sixteenth  Report. 

4503.  Do  you  know  what  1845  and  184G  where? — Ido  not  recollect  the 
states  ofthe  water.  As  well  as  I recollect,  the  Autumn  of  1844  was  very  dry. 

4504.  Captain  Jbwej.]  Look  at  the  account  for  the  year  1844,  and  state  the 
quantity  of  fish  taken  in  tlie  draught  nets  in  the  month  of  August  in  that 
year  ? — 18,674. 

4.505.  Now  turn  to  the  quantity  of  fish  supposed  to  he  taken  in  draught  nets 
in  the  yeai*  1843,  in  the  month  of  August? — 14,688. 

4506.  So  that  the  quantity  taken  in  the  year  1844,  in  the  month  of  August, 
appears,  as  far  as  the  draught  nets  go,  rather  to  have  increased  ? — My  answer 
has  no  reference  to  the  state  at  all  in  August,  but  in  September  and  October 
following  the  fishing  season,  when  the  close  season  had  set  in  5 it  was  a remark- 
ably dry  season,  and  the  fish  could  not  get  up  to  spawn. 

4,507.  They  do  not  take  fish  in  September  and  October  ? — So  I say ; and  in 
three  years  afterwards,  I say  the  fishing  was  very  bad  throughout  Ireland. 

4508.  Look  at  the  eaidy  part  of  1844,  and  state  whether  you  find  a consider- 
able falling  off  of  fish  in  the  early  part  of  the  year ; June  and  July  ?— In  June, 
I find  the  number  in  stake  nets  to  be  3,518,  and  in  draught  nets,  2,075. 

4509.  So  that  if  there  was  a dry  June  and  July,  the  fishery  would  probably 
be  an  unproductive  one,  compared  to  other  years? — Yes;  in  certain  cases 
more  particularly  than  others.  There  is  this  peculiarity,  which  it  may  be 
interesting  at  least  to  the  Committee  to  know,  connected  with  the  Lough  Foyle 
fisheries  ; there  is  no  large  river  discharging  into  Lough  Foyle ; the  conse- 
quence is,  that  there  is  not  a large  quantity  of  what  are  called  spring  salmon ; 
their  fishing  does  not  commence  till  July  and  August,  to  any  amount  worth 
speaking  of;  they  are  a smaller  class  of  salmon  too  than  exists  where  there  are 
larger  upper  waters.  The  rivers  that  flow  into  Lough  Foyle  are  remarkably 
good  as  spawning  rivers ; they  are  almost  all  spawning  ground,  but  there  is 
no  large  river  discharging  into  Lough  Foyle. 

45 1 0.  Chairman.]  Can  you  say  whether  these  stake  nets  of  the  Irish  Society, 
or  the  Marquis  of  Donegal’s  tenants,  impede  the  navigation  of  Lough  Foyle  ? — 
I am  not  prepared  to  say  that ; the  greater  number  of  Lord  Donegal’s  tenants’ 
stake  weirs  are  upon  that  fiat  which  I speak  of,  and  the  water  is  very  shallow 
generally. 

4511.  Is  there  a current  in  the  deep  water  in  Lough  Foyle  which  makes  it 
necessary  or  advisable  for  small  boats  to  hug  the  shore  ? — The  stake  weirs  in 
Lough  Foyle  of  Lord  Donegal  are  unlike  any  stake  weirs  I ever  saw,  as  to  their 
position ; they  are  not  placed  from  the  shore  there  ; they  are  placed  upon  this 
flat  in  the  middle,  it  may  be  said,  of  the  Lough,  and  run  to  the  channel ; they 
are  quite  different  in  their  position  from  any  others  that  I know. 

4,5 1 2 . My  question  is,  whether  there  is  any  current  in  the  deep  water  which 
makes  it  advisable  for  boats  or  small  craft  to  hug  the  shore  in  any  part  of 
Lough  Foyle  ? — I do  not  know  it  with  reference  to  that,  and  therefore  I cannot 
give  an  opinion. 

45 1 3-  Do  you  know  whether  the  Irish  Society’s  stake  nets  are_  or  are  not  like 
Lord  Donegal’s,  in  the  centre,  or  on  any  part  of  the  coast  ? — I did  not  see  them 
at  all ; I only  viewed  it  with  reference  to  one  object,  and  have  only  been  there 
on  one  occasion  since  I took  office. 

4514.  Mr.  Grogan.]  You  have  stated  thatyouhave  no  return  of  the  fisheries 
for  any  series  of  years  ? — None. 

4515.  Do  vou  conceive  that  there  would  be  any  difficifity,  or  any  unfair 
exposure  of  the  property  of  individuals  possessing  fisheries,  if  they  were  called 
upon  to  make  such  a statement? — There  would  be  some  difficulty,  and  many 
parties  would  not  at  all  like  it,  particularly  parties  holding  under  determinable 
leases  ; they  would  object  to  any  scrutiny  of  the  kind. 

4516.  Chairman.]  Will  you  now  come  to  the  Limerick  district,  and  make  a 
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il- . J.Ffenndl,  general  statement  upon  it  ? — The  Shannon,  as  every  one  is  aware,  I believe,  is 
largest  river  in  Ireland.  There  is  a very  long  estuary,  or  tideway,  con- 

» April  1840.  “®cted  with  the  Shannon,  60  miles  long.  To  begin  below',  the  modes  of  fishing 
used  are  bag  nets,  stake  nets,  and  draught  nets,  and  in  some  portions  of  the 
tideway  connected  with  the  Shannon  there  are  also  snap  nets,  cot  nets  as 
they  are  called.  Then  arriving  at  Limerick,  there  is  what  is  called  the  Great 
Lax  Weir,  held,  I believe,  under  the  corporation  by  Mr.  Gabbett.  Above 
Limerick,  in  the  fresh-water  portion,  there  is  a great  deal  of  fishing  by  draught 
nets  and  snap  nets ; and  in  the  neighbourhood  of  Castleconnell  there  are 
proprietors  of  land  adjoining  who  let  their  fisheries  to  gentlemen  who  come 
for  the  purpose  of  angling.  Above  Limerick  there  is  a variety  of  fishing  in 
different  ways ; the  eel  foheries  are  very  valuable ; there  is  a great  deal  of 
salmon  fishing  and  trout  fishing  up  the  lakes  of  the  Shannon.  There  is  an  im- 
mense number  of  stake  weirs  on  the  Lower  Shannon,  and  a great  deal  of  conflict 
has  arisen  out  of  them  in  consequence.  So  lately  as  last  summer  a parcel  of 
cotmen  from  near  Limerick  made  a descent,  and  prostrated  a great  number  of 
them.  ^There  have  been  also  from  time  to  time  several  prostrations  of  weirs  by 
parties  in  the  immediate  locality  of  them.  A great  many  proprietors  there,  have 
let  the  sites  for  weirs,  and  a great  deal  of  conflict  has  arisen  out  of  it  in  con- 
sequence of  the  parties  to  whom  they  have  let  the  weirs,  and,  I conceive, 
that  those  lettings  are  in  direct  violation  of  the  provisions  of  the  5th  & (>tU 
Victoria.  The  5th  & 6th  Victoria,  in  enabling  parties  to  erect  stake  weirs, 
enables  only  the  occupier  of  the  land.  The  19th  section  of  the  5tb  & 6th  Victoria 
enables  the  occupier  of  the  land  to  erect  stake  weirs,  being  a tenant  holding 
under  a tenure  of  14  years  unexpired ; but  then  comes  a pi’oviso  in  the  same 
section,  which  requires  the  consent,  in  writing,  of  the  landlord,  if  the  term 
shall  be  less  than  100  years  unexpired.  Plowever,  it  is  quite  clear  and  manifest 
that  there  is  no  power  for  the  proprietor  himself  even  to  erect  a weir,  unless 
he  is  the  occupier  of  the  soil ; neither  has  he  a legal  right  to  depute  a party 
imt  holding  the  soil.  Many  of  the  large  proprietors  there  have  let  the  sites  of 
those  weirs  to  perfect  strangers,  coming  from  another  part  of  the  country,  and 
this  has  caused  a very  angry  feeling  on  the  part  of  the  tenants ; it  also,  in  my 
opinion,  has  a very  bad  effect  upon  the  fisheries  generally,  because  those 
strangers  who  are  brought  in  in  that  sort  of  way,  cannot  have  the  same 
mterest  m the  protection  of  a river  that  those  who  live  upon  the  banks,  and 
continue  there,  have.  In  the  case  of  a person  coming  from  a distance,  his 
object  may  be  to  take  as  much  as  he  can  in  a year  or  two,  and  of  course  he 
cannot  at  all  have  the  same  mterest  in  the  general  prosperity  of  the  river.  It 
IS  a thing  exceedingly  complained  of,  and  I think  it  is  one  of  which  cognizance 
should  be  taken  by  the  Commissioners  of  Fisheries,  for  in  a later  Act,  the 
6th  & 9th  Victoria,  c.  108,  in  section  five,  it  is  enacted,  strictly,  that  no  persons 
other  than  those  mentioned,  shaR  erect  such  weirs  ; and  there  is  a penalty  of 
10  / and  forfeiture  of  the  net.  The  19th  section  of  the  5th  & 6th  Victoria 
enacted,  that  it  shall  and  mavhe  lawful  for  every  person 
who  shall  hold  and  occupy  as  tenant  in  fee  simple,'  or  in  fee  tail,  or  as  tenant 
tor  lite,  or  as  tpant  under  any  lease  for  a life  or  lives,  or  as  tenant  for  a term  of 
years,  of  which  not  less  than  14  years  shall  be  unexpired  at  the  time  of  first 
erecting  such  net,  any  land  adjoining  the  sea-shore,  or  any  estuary,  not  being- 
within  the  limits  of  any  such  several  fishery,  but  subject  to  the  provisions  of 
this  Act,  and  to  such  regulations  and  restrictions  as  may  be  made  by  the  said 
Commissioners  as  aforesaid,  to-  fix  or  erect  such  stake  net  or  other  fixed 
nets_  as  aforesaid,  attached  to  that  part  of  the  shore  adjoining  such  land- 
provided  always,  that  no  tenant  under  any  lease  for  a life  o?  lives  deterl 
mmable,  or  for  years  of  which  less  than  100  shall  be  unexpired,  shaU 
be  empowered  to  fix  or  erect  such  stake  nets  or  other  fixed  nets  as  afore- 
said without  the  previous  consent  in  writing  of  the  chief  landlord  or  lessor 
^eised  of  any  rent  and  reversion  in  such  land  ; and  provided  also,  thai 
the  placing  or  erection  of  such  stake  nets,  or  other  fixed  nets  as  aforesaid 
shall  not  give  or  confer  any  right  or  title  to  the  occupancy  of  the  said 
shore  (except  for  the  pui-pose  of  attaching  the  said  fixed  nets  thereto  during 
^ch  occupancy  of  the  land,  as  aforesaid)  saving  to  The  Queen’s  most  Excellent 
Majesty,  and  all  the  subjects  of  this  realm,  the  free  and  full  exercise  and 
enjoyment  of  all  other  rights  of  fishing  or  other  rights  whatsoever  in  or 
Along  the  said  sea-shore  or  coast,  or  the  shore  of  such  estuary  as  aforesaid, 
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subject  to  the  provisions  herein  contained.”  There  is  also  the  5th  section  of  j.  tyhmell,- 
the  8th  & 9th  Victoria,  c-  108,  “ And  whereas  under  the  provisions  of  the  Esq^. 

said  first-recited  Act,  the  right  to  use  stake  weirs,  stake  nets,  bag  nets,  and  other  ; — — 

fixed  nets  in  the  sea  and  tideways  along  the  coast  of  Ireland,  is  defined  and  2 April  1S49' 

declared,  and  certain  persons  are  therein  mentioned  and  specified  as  the  persons 

entitled  to  exercise  such  right  as  aforesaid ; be  it  therefore  enacted,  that  if  any 

person  or  persons  other  than  the  persons  entitled  to  exercise  such  right  as 

aforesaid  under  the  provisions  of  the  said  first-recited  Act,  shall  erect,  use,  or 

fish  with  any  stake  weir,  stake  net,  bag  net,  fixed  net,  or  contrivence  for  placing 

or  erecting  nets  on  any  parts  of  the  coast  of  Ireland,  or  in  tlie  sea  or  tideways 

adjoining  the  same,  he  or  they  shall  for  each  offence,  forfeit  and  pay  a sum  not 

exceedins  10/. ; and  such  weir,  net,  or  contrivance  shall  also  be  forfeited  and 

ordered,  ov  the  magistrate  before  whom  such  person  or  persons  may  be  convicted, 

to  be  removed  at  the  expense  of  the  offender,  and  the  materials  thereof  disposed 

of  in  like  manner  as  by  the  said  first-recited  Act  is  directed  in  cases  of  illegal 

nets  used,  or  legal  nets  used  illegally,  for  fishing.”  1 think  in  the  first  place 

that  the  power  given  by  the  Act  to  erect  stake,  weirs  has  been  greatly  abused  by 

the  proprietors,  who  instead  of  giving  them  to  their  tenants,  have  brought 

strangers  in  and  received  rents  from  those,  strangers.  Jn  addition  to  that, 

it  giWtly  resti'icts  the  public  right  of  fishing  with  draught  .nets,  which 

affects  very  materially  the  tenantry  of  those  landlords,  and  we  find  by  the 

evidence  in  the  Fourth  Report,  taken  upon  oath,  that  in  1842,  and  upon  the 

passing  of  that  Act,  the  tenants  were  deprived  of  those  weirs,  and  they  were  let 

to  strangers.  . , , , 

4517.  Mr.  Groyan.']  You  stated  that  the  powers  of  the  Act  had  been  greatly 
abused ; if  I understand  your  previous  answer,  the  powers  of  the  Act  have  been 
violated  ?— They  have  been  violated,  that  is  the  better  word. 

451 8.  Mr.  Bellcw.]  But  wmuld  it  not  be  an  object  to  the  landlords  possessing 
those  different  weirs,  as  they  have  them,  to  make  them  as  valuable  as  possible, 
and  therefore  to  preserve  the  fish  ? — Where  the  landlords  seek  to  take  the  emo- 
luments and  profits  to  themselves,  of  course  it  -would. 

4,519.  Chairman.']  As  to  the  matter  of  fact,  have  these  stake  weirs,  and 
especially  those  that  have  been  erected  since  1842,  damaged  the  fisheries  on 
the  Shannon  ? — I consider  that  they  have  very  much. 

4520.  Do  you  concur  in  Lord  Dunraven’s  statement,  that,  comparing  the 
Shannon  now  with  what  the  Shannon  was  before  they  were  introduced,  they 
may  be  said  almost  to  have  destroyed  the  fishery  in  certain  parts  of  the  river  . 

— Not  altogether  destroyed  it ; they  have,  I think,  destroyed  the  fishing  of  some 
of  the  tributaries  to  it  that  run  into  that  river. 

4521.  But  they  have  injiu'ed  the  fishery  greatly  ? — T am  satisfied  that  they 
have  injured  the  fishery  of  the  river  greatly,  because  there  is  no  part  of  Ireland 
in  which  they  have  been  put  up  to  such  an  extent.  ^Jany  of  them  are  illegal, 
both  with  respect  to  extending  beyond  low-water  mark,  where  the  river  is 
wide,  and  in  Clonderlaw  Bay  and  other  places,  which  may  be  said  to  be  parts 
of  the  Lower  Shannon,  there  are  many  weirs  erected  where  the  channel  is  not 
anything  like  three  quarters  of  a mile  wide ; and  I believe  that  they  are  exceed- 
ingly detrimental  to  navigation  in  many  places  there. 

4522.  Do  you  know  that  Lord  Dunraven’s  property  comes  down  to  the  tidal 
portion  of  the  Shannon  r — I do. 

4523.  And  do  you  know  that  he  has  on  principle  declined  to  take  advantage 
of  the  Act,  and  to  erect  any  stake  weirs  at  all  on  his  property: — Yes,  or  to 
sanction  them,  I believe. 

4,524.  On  the  grounds  stated  by  himself,  in  the  letter  -which  was  read  on  the 
last  day  of  the  meeting  of  the  Committee,  that  they  injured  the  fishery,  and 
were  most  mischievous  in  every  respect  ? — Yes,  I am  quite  aware  of  that 

4525.  Has  your  attention  been  drawn  to  the  statement  which  he  makes,  as 
to  one  effect  of  excluding  fishermen  from  using  a draught  net  in  the  Lower 
Shannon,  that  the  draught  net  is  useful  not  only  for  taking  salmon,  but  other 
fish,  and  that  a collateral  effect  of  the  introduction  of  stake  nets,  and  the  con- 
sequent exclusion  of  the  fishermen  by  the  proprietors,  has  been  a decline  ot 
the  hen’ing  fishery  as  well  as  of  the  sdmon  fishery  ? — Yes ; I think  it  is  quite 


possible  in  that  locality.  ^ ^ ^ ^ ^ 

4526.  The  proprietors  excluding  the  fishermen  from  fishing  in  what  they 
call  their  several  fishery,  for  salmon,  exclude  them  consequently  from,  taking 
0.40.  Qas 
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Other  fish  there  ? — Yes ; those  erections  being  run  from  the  sliore  out,  a draught 
net  cannot  be  drawn  there  of  course,  or  across  it. 

4527.  It  becomes  detrimental  in  two  ways  : first  of  all  directly,  inasmuch  as 
it  destroys  fish  to  a very  great  extent,  and  causes  the  destruction  of  them  in 
various  ways,  by  forcing  them  into  the  middle  channel  and  so  forth;  and 
secondly,  the  proprietors  of  these  weirs,  claiming  the  right  to  exclude  fisher- 
men and  others  from  fishing  there  with  draught  nets,  exercise  that  right,  and 
consequently  by  both  these  methods  throw  them  out  of  employment? — Yes  ; 
I think  it  is  a very  great  hardship  and  injury  to  the  pubhe. 

4528.  Mr.  Bellew.l  Are  you  aware  whether  any  of  those  weirs  are  rated  to 
the  poor  law  ? — Some  of  them  are ; and  I think  that,  morally,  a very  bad  effect 
has  been  produced  in  that  and  other  localties,  upon  the  minds  of  the  lower 
classes  ; finding  that  persons  in  a very  high  station,  do  those  things,  and  sanc- 
tion them,  and  put  money  into  their  own  pockets  thereby,  they  do  things  which 
are  not  justifiable  likewise. 

4529.  Mr.  Grogan.]  Do  you  of  your  own  knowledge  know  that  draught 

nets  were  used  in  the  Shannon  to  any  extent  some  years  ago  ? — Yes,  to  a very 
great  extent.  ^ 

4530.  Do  you  conceive  that  the  last  Act,  under  which  those  stake  nets  have 

been  erected,  has  tended  to  stop  the  use  of  those  draught  nets?— Certainly 
greatly  to  restrict  the  use  of  them.  ^ ’ 

4531.  How  many  men  would  there  be  employed  generally  to  one  of  those 
draught  nets  r — In  some  places  four,  in  other  places  six  men  ; it  depends  upon 
the  size  of  the  net ; there  are  different  descriptions  of  draught  nets ; four  to 
some  and  six  to  others. 

4532.  Taking  the  employment  ^ven  by  the  draught  net,  and  by  the  stake 
net,  the  preponderance  is  greatly  in  favour  of  the  draught  net  ? — Greatly ; one 
man  can  fish  a stake  weir  all  tlirough  the  year. 

, 4533-  Have  any  steps  been  taken  to  abate  any  of  these  nets,  wliich  you  con- 
sider to  have  been  thus  illegally  erected  ? — None  upon  the  Shannon,  that  I am 
aware  of ; none  by  our  department ; neither  have  tliere  been  any  by  the  Crown 
I think.  ’ 

4534-  Mr.  Bellew.]  The  same  quantity  of  fish,  then,  would  be  got  by  the 
stake  net  at  considerably  less  expense  than  by  the  draught  net  ? — Yes  at  much 
less  expense  with  respect  to  labour ; but  the  erection  of  a stake  net  is  a very 
expensive  thing.  ^ 

4535*  Allowing  for  that  also,  the  same  quantity  of  fish  would  be  got  at  a 
stake  net  ? — I should  say  so ; they  take  very  large  quan- 

4536.  Captain  Archdall']  You  state  that  the  proprietors  have  been  in  the 
habit  of  bringing  in  strangers  to  whom  they  let  the  power  of  putting  stake 
nets,  rather  than  giving  it  to  their  tenants  ?— Yes ; and  in  some  cases  where 
the  tenants  have  been  in  possession,  they  have  turned  them  out  of  possession 
of  the  weirs.  ^ 


_ 4537-  Do  you  know  what  their  reason  was  for  doing  that  ? — Because  they  ^et 
high  rents,  and  put  the  money  in  their  pockets.  The  Act  provides,  and  in- 
tended to  provide,  and  the  Act  evidently  and  clearly  intended  to  give  that  privi- 
lege only  to  persons  occupying^  lands  adjoining  those  tideways;  the  landlords 
instead  of  giving  their  sanction  in  writing  in  many  cases  to  their  tenants  which 
they  ought  to  have  done,  enabling  them  to  erect  those  stake  weirs  have  let  to 
strangers  the  sites  for  them  along  the  whole  shores  of  their  property  and  nut 
the  money  in  their  pockets.  ^ i 

453s.  And  in  doing  so  you  conceive  that  the  landlords  have  violated  the  Act 
ot  Parliament  .-—Unquestionably;  I conceive  so,  for  it  is  quite  clear  • there  can 
be  no  doubt  about  it.  -ucic  cau 

A539-  Chairmaoi:\  They  have  not  pursued  the  statutory  power  but  have 
exceeded  it  .'-1  hey  have  far  exceeded  it,  in  my  opinion.  I should  state  that 
there  is  no  several  fishery  even  claimed  by  any  lower  proprietor  in  the  Shan 
non ; the  only  power  which  they  claim  to  erect  those  weirs  is  under  the  provi- 
sions of  the  5th  & 6th  Victoria,  which  is  only  enabling  certain  parties  ^ 

4540.  Mr.  Grogan.]  With  regard  to  these  weirs  in  the  lower  part  of  the 
Shannon,  you  stated  that  some  of  them  were  illegal,  inasmuch  as  they  went 
beyond  low-water  mark?— Yes.  cis  uicy  went 

4541-  Are  many  of  them  in  that  condition?— A great  many  ; and  a great 

many 
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many  there  are  placed  where  the  Sliannon  is  infinitely  less  than  three  quarters 
of  a mile  wide,  particulai’ly  in  Clonderlaw  Bay,  which  is  crowded  with  them ; 
they  look  like  a grove  of  trees. 

4542.  You  stated  that  some  of  them  interfered  with  the  navigation  of  the 
river? — Yes,  I believe  they  do,  particularly  with  lighters  conveying  turf  and 
things  of  that  kind. 

4543.  Has  it  come  under  your  own  observation  that  these  lighters  or  market 
boats  conveying  turf  or  market  produce  have  been,  greatly  inconvenienced  by 
having  to  go  round  those  weirs  ? — Not  on  the  Shannon,  but  I have  seen  it  in 
similar  cases  on  the  Suir;  there  has  been  a great  deal  of  interruption, 

4544.  If  a steam  boat  chose  to  go  right  through  all  those  weire,  do  you 
conceive  that  there  is  any  law  to  prevent  it  ? — I should  say  not. 

4545-  Would  not  the  party  be  amenable  in  damages,  according  to  your  in- 
terpretation of  the  Act? — No,  I think  not;  in  the  last  Act  which  I have 
referred  to,  the  8th  & 9th  Victoria,  I think  there  is  a clause  enabling  grand 
juries  to  present  for  malicious  injury  done  to  stake  weirs ; and  that  clause  I 
know  myself  to  have  been  introduced  in  that  Bill  (for  I was  in  London  at  the 
time)  at  the  request  of  one  of  those  proprietors  who  had  let  to  a stranger,  and 
some  of  whose  weirs  I believe  had  been  levelled  by  the  tenants. 

454G.  Mr.  Bellets).']  Has  that  power  given  to  the  gi*and  jury  ever  been  acted 
upon  ? — I am  not  aware  that  it  has. 

4547.  Chairman^  Do  you  know  whether  any  complaints  have  reached  the 
Board  of  which  you  are  a member,  with  respect  to  Mr.  Gabbett’s  mode  of 
fishing  his  weir ; the  Lax  Weir  ? — No,  I do  not  recollect  since  I took  office  any- 
thing reaching  us  in  connexion  with  that. 

4548.  Neither  when  you  were  inspector,  nor  since  you  have  been  Commis- 
sioner ? — No,  I do  not  recollect  it. 

4549.  Do  you  know  privately,  in  an  unofficial  way,  whether  such  complaints 
have  been  made? — No. 

4550.  You  have  no  pei'sonal  knowledge  on  the  subject? — I never  visited  Mr. 
Gabbett’s  weir  officially. 

455  Will  you  state,  going  upwards,  in  what  condition  generally  the  rivers 
and  fisheries  are  above  the  tideway  ; that  is,  above  the  Lax  Weir  ? — A vast  deal 
of  destruction  occiurs  in  winter  in  many,  if  not  in  most,  of  the  watei'S  tributary 
to  the  Shannon.  The  extent  of  those  waters  is  very  great,  and  their  capabili- 
ties as  spawning  rivers  are  also  very  great,  but  there  has  been  very  little  pro- 
tection. At  one  time  an  association  was  got  up,  and  some  funds  were  sub- 
scribed in  Limerick,  but  it  fell  to  the  groun<l,  as  our  Suir  society  did  ; the  tide- 
way men  would  not  contribute,  who  were  deriving  the  greatest  benefits,  and  it 
fell  to  the  ground  in  the  same  way. 

4552.  Have  you  any  further  observations  to  make  on  that  district  ? — There 

one  portion  of  the  district' upon  which  I wish  to  make  a few  observations. 
That  district  extends  a vast  distance  into  the  country.  There  are  lakes  con- 
nected with,  and  tributary  to,  the  Shannon,  in  Westmeath,  where  there  is 
another  description  of  fishing,  a very  interesting  one,  the  trout  fishing ; the 
trout  are  remarkably  large,  and  are  in  season  when  a certain  natural  fly,  the  green 
drake,  appears  upon  the  water.  Persons  from  all  parts  of  Ireland,  and  all  parts 
of  England,  fish  there,  and  a great  many  of  the  lower  classes  derive  very  great 
advantage  by  attending  upon  those  persons.  There  is,  also,  very  great  abuse 
there  by  the  lower  classes,  in  the  way  of  killing  those  remarkable  trout,  in  the 
winter  season,  upon  the  spawning  beds.  It  is  a thing  quite  of  importance,  in. 
many  ways,  even  in  a commercial  point  of  view ; there  are  persons  that  buy 
those  trout,  and  send  them  up  to  Dublin ; they  are  sent  up  to  Dublin,  and  over 
to  Liverpool,  and  to  London.  With  respect  to  the  Lax  weir,  I have  heard  from 
the  proprietor  himself,  that  its  value  is  greatly  deteriorated  in  consequence  of 
the  number  of  stake  weirs  below  it ; its  rent  has  been  considerably  reduced  in 
consequence. 

4553-  1^0  you  Icnow  how  much? — I do  not. 

4554-  When  was  it  reduced  ? — I think  a year  or  two  ago. 

4555*  Will  you  now  proceed  to  the  Kerry  district? — The  next  district  we 
denominate  the  Killarney  district.  The  fishing  of  this  district  is  very  valuable. 
There  are  parties  there  who  deal  largely  in  s^mon ; they  purchase  them  from 
the  persons  who  take  them ; they  have  several  ice  houses  there,  and  a great 
commerce  is  carried  on.  There  have  been  also  great  disputes  there  with 

0.40.  d Q 4 respect 
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respect  to  stake  weirs  and  other  mattei-s.  There  are  several  and  exclusive 
rights  of  fisherj^,  by  some  exercised.  Thei’e  is  one  very  particuhir  ri^'cr  tliere 
the  Carra.  There  is  a man  of  the  name  of  Foley  who  has  a stone  weir  eutireh^ 
across  that  river,  and  he  is  one  of  those  persons  who  has  complained  very  much 
of  the  uniform  close  season.  The  salmon  are  there  to  be  found  in  very  prime 
order  in  November  and  December.  On  the  23d  of  last  November  I went  there 
myself,  and  for  the  purimse  of  testing  that,  I had  the  boxes  in  this  weir  put 
into  fishing  order.  I saw  18  salmon  taken,  17  of  which  were  in  as  prime 
condition  as  I ever  saw  fish  in  my  life.  There  was  a gap  upon  that  weir  a very 
few  yeai*s  since ; that  gap  has  now  been  stopped. 

4556.  Mr.  Gi-ogan.']  What  is  the  width  of  the  river  ? — The  width  of  the  river 

at  the  weir  I should  think  is  at  least  60  feet.  There  are  above  that  river  very 
beautiful  lakes,  and  there  vast  destruction  goes  on ; the  people  have  comijlained 
that  aE  the  fish  were  taken  at  this  weir,  and  they  think  that  it  is  all  fair  for 
them  to  take  them  when  they  can,  both  in  the  close  season  and  in  the  open 
season.  ^ 

4557.  In  consequence  of  this  weir,  in  your  opinion,  damaging  the  upper 
fisheries?  I think  that  is  mainly  the  cause,  that  they  feel  no  great  interest  in 
protection. 

4.55S.  Do  you  conceive  that  that  feeling  of  the  people  in  the  upper  waters 
has  in  any  degree  increased  since  the  stoppage  of  the  gap  in  the  weir  to  which 
you  referred  in  your  former  answer  - — Yes,  I think  it  has. 

45.59-  Was  any  reason  assigned  for  the  stoppage  of  that  gap?— I believe 
myself  that  the  gap  before  it  was  stopped  was  regulated  in  such  a way  that  no 
fish  could  pass  up ; that  it  was  more  a show  that  the  law  was  in  some  degree 
complied  with  than  anytliing  else.  ® 

4560-  Have  you  any  doubt  in  your  own  mind  tliat  if  the  law  were  enforced 
that  gap  could  be  made  an  effective  gap  and  give  a free  passage  ?-No  doubt 
it  could  be  made  so. 

4561.  Under  the  existing  law  do  you  conceive  that  the  Commissioners  have 
power  to  make  that  an  effective  gap  r— I tliink  so ; no  doubt 

4562.  Chairman:]  Will  you  proceed  ?— There  have  been,  also,  within  recent 
years  a great  many  bag  nets  and  stake  nets  put  up  round  that  coast  and  verv 
near  tlm  mouths,  or  entrances  olj- not  only  that  river,  but  the  river  discharging 
from  the  lakes  of  Killarney,  the  Laune.  I think  that  one  of  those  persons  wlm 
purchases  salmon  states,  in  the  Fourth  Annual  Heport,  that  he  does  not  con- 
ceive that  the  gross  amount  of  fish  captured  has  increased  since  those  improved 
methods,  as  they  are  designated,  have  been  introduced 

of  ® T of  salmon  in  the  Lakes 

ot  Killarney  has  fallen  off  very  much  j' — Vei*y  much,  1 believe 

4564.  Chairma,^  Lord  Kenmare  had  a weir  or  two.  had 'he  not,  which  he 
was  obliged  to  abate  in  consequence  of  proceedings  taken  by  the  Commis- 
40X0®™^“^"’  neighbourhood  before  I 

^4565.  The  circumstances  are  stated  in  the  Fourth  Report  S— I believe  tliey 

the  mouth  of  the  River  Laune  defined  bv  the  Com- 

SXmTo  a « ^ ■*'’  think  that  either 

of  them  has  been  defined.  I am  not  quite  clear  about  the  Laune,  indeed 

4,507.  Have  you  a list  ot  the  rivers  whose  mouths  have  been  defined  I 
have  not  a list  here ; they  are  all  recorded  in  Dublin 

4568.  Do  you  conceive  that  there  is  any  official'  difficulty  preventin»-  the 
Commissioners  defining  the  mouths  of  these  respective  rivers, ^^except  a°looat 
application  being  “Mie  r-No  official  difficulty  whatever,  and  it  is  alwiys  done 
but  there  are  great  difficulties  from  the  way  in  which  the  law  is  framed  in 

StTuih?rxrmi“”^ 

4569.  Do  you  think  the  law  requires  amendment  in  that  respect  ?— I think 

the  law  requires  very  much  amendment  in  that  respect  ^ 

intoSSceaX/havr""''^™"'^  F™  ‘Unk  ought  to  be 

4571  • Have  you  reduced  them  to  writing  ?— I have  not 
-ivrfrin^'  I^erhaps  you  will  have  the  goodness  to  reduce  them  to 

Tilting,  if  ;^ou  can  do  so,  and  hand  them  in  ; the  heads  of  what  you  conceive 

should 
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should  be  the  proposed  amendments  r — I am  not  prepared  on  the  instant  to  do 
that ; I should  reflect  a little. 

4573-  You  have  not  considered  the  point,  therefore  ? — I have  considered  the 
point  over  and  over  again ; but  I have  never  so  completely  made  up  my  mind 
upon  it  as  to  be  able  to  state  exactly  the  amendments  required. 

4574.  Have  you  considered  under  -what  heads  there  should  be  amendments  ; 
in  respect  of  what  there  should  be  amendments  ? — I have. 

4575.  Can  you  state  the  heads  of  amendment? — I can.  Perhaps  it  will  be 
more  convenient  when  I have  gone  through  all  the  rivers. 

4576-  Mr.  Gro(/an.']  You  are  clear  that  an  amendment  of  the  law  in  respect 
of  defining  the  mouths  of  rivers  is  desirable  ? — Quite  so. 

4577.  But  before  giving  any  definite  opinion  upon  the  subject  yourself,  you 

•wish  time  more  maturely  to  consider  it,  and  to  consult  with  your  colleague  ? 

Certainly.  As  it  is  legislated  for  at  present,  there  being  a provision  for 
instance  with  respect  to  the  use  of  stake  nets  seaward  and  inward,  and  the. 
prohibition  only  extending  to  draught  nets  seaward,  and  laot  in-ward,  no  gene- 
ral principle  of  the  kind  can  be  well  applied,  for  rivers  vary  so  in  their  charac- 
ter, in  the  size  of  their  estuaries,  and  the  position  in  which  their  mouths  are. 
placed.  It  is  a question  which  requires  a good  deal  of  consideration  before  I 
could  state  exactly  -what  I would  propose,  but  I know  of  many  cases  where  the 
enactment  is  quite  inoperative  towards  the  end  that  ought  to  be  attained,  and 
which  is  intended  to  be  attained.  There  is  another  river  in  that  district,  at 
Waterville.  Mr.  Butler  claims  a several  fishery  in  it ; he  has  a weir  entirely 
across  the  river,  and  he  fishes  it  by  a box ; it  is  also  one  of  those  rivers  w'hich 
the  salmon  enter  very  early.  The  public  right  of  fishing  is  exercised,  under  the 
common  law,  all  round  that  coast.  It  is  unnecessary,  I suppose,  for  me  to 
repeat  it  in  every  case,  because  it  is  exei’cised  all  round  the  coast  of  Ireland  in 
the  tideways. 

4578.  Mr.  Grogan^  Are  there  bag  nets  r — Bag  nets  and  draught  nets. 

4579-  Chairman.']  There  are  bag  nets  on  the  coast? — Yes,  in  many  portions 

of  that  district,  and  stake  nets. 

4580.  To  an  injurious  extent  ? — In  some  cases,  I think,  to  a very  injurious 
extent. 

4581.  It  depends  upon  the  situation  of  the  weir? — A great  deal  depends 
upon  the  situation. 

4582.  Will  you  proceed  to  the  next  district? — The  next  is  the  Bantiy 
district.  The  Bantr)’’  district  is  one  that  contains  a great  number  of  small 
rivers  ; there  are  the  Ovvnahiiichy,  the  Rowrey,  the  Hen,  the  Leamavadarra, 
the  Ballydehob,  the  Four-mile  Water,  the  Donnemark,  the  Ballylicky  or  Oivvan, 
the  Snave  or  Coomhola,  the  Glengariff,  the  Maganigan,  the  Adrigolo,  the 
Owrishagh,  the  Croanshagh,  the  Clonea,  the  Sheen,  the  Roughty,  the  Black- 
water,  and  the  Sneen.  There  is  a great  variety  of  fishing.  Upon  some  of 
those  rivers  there  are  weirs  and  boxes ; upon  some  of  them  the  fish  are  taken 
where  natural  obstructions  occur.  There  ai’e  a gi’eat  many  mill  weirs,  and  a 
considerable  qua.ntity  of  bag-net  fishing ; and  there  is  nothing  particular  in 
tliis  district,  I think,  that  I need  detain  the  Committee  by  mentioning.  Then 
the  next  is  the  Cork  district.  The  Cork  district  is  one  in  which  some  peculiar 
things  exist.  ^ There  is  upon  the  River  Lee,  at  Cork,  a Mr.  Hayes,  who  has  a 
weir  in  the  city  of  Cork,  going  quite  across  the  river ; he  fishes  by  means  of 
boxes,  and  also  by  means  of  draught  nets.  There  has  been  a great  deal  of  dis- 
satisfaction on  the  part  of  the  public  regarding  the  manner  in  which  Mr.  Hayes 
fishes  this  weir ; people  conceive  that  he  is  not  entitled  to  have  it  across  the 
river ; that  there  should  be  a Queen’s  share.  Great  complaints  have  also  been 
made  about  his  not  opening  his  boxes  on  Sunday ; he  has  been  convicted  for 
not  opening  them,  and  it  is  not  easy  to  get  him  to  construct  them  in  a legal 
manner.  There  is  then  in  the  tideway  a very  extensive  common-law  right  of  fish- 
ing exercised.  1 here  are  a great  many  draught-net  men  in  different  portions  of 
the  estuary  and  tideway,  and  the  year  before  last  for  the  first  time  bag  nets 
were  introduced. 

4583.  By  whom  ? — By  different  proprietors  of  land  about  Cove  and  in  that 
neighbourhood. 

4584.  Mr.  Grogan.']  In  the  estuary  r — In  the  estuary ; last  season  one  of 
them,  who  had  the  first  year,  the  year  before,  given  permission  to  a stranger 
to  erect  and  use  a bag  net,  took  it  from  him.  His  nets  were  taken  up  on 

‘^•40‘  R R a Sunday 
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a Sunday  in  the  weekly  close  time,  and  were  drying ; this  person  came  with 
vitriol  and  burnt  the  nets ; he  was  seen  to  do  it ; he  thought  the  people  were 
all  at  prayers ; however,  he  was  seen  to  do  it ; it  was  investigated  before  a 
public  bench  of  magistrates,  informations  were  taken  and  a warrant  granted, 
but  I do  not  think  he  is  yet  amenable,  being  out  of  the  way.  This  identical 
person  is  a tenant  holding  weirs  of  proprietors  in  different  parts  of  Ireland, 
and  it  so  happened  that  he  is  a person  to  whom  weirs  have  been  let  upon  the 
Shannon  ; I believe  on  the  whole  shore  of  my  Lord  Monteagle’s  property. 

4585.  He  is  one  of  those  strangers  holding  stake  nets  to  whom  you  formerly 
alluded  ? — Yes. 

4586.  Chairman.']  What  is  his  name ? — Keays. 

4587.  Mr.  Bellew.']  Is  he  a man  of  that  neighbourhood? — He  is  one  of  tlic 
firm  of  Cork,  of  Messrs.  Keays  & Ronayne ; they  are  very  extensively  engaged 
in  salmon  fisheries  ; they  are  both  purchasers  of  fish  and  renters  of  weirs,  and 
stake  nets,  in  different  parts  of  Ireland;  they  are  higlily  respectable  men 
I should  say,  with  the  exception  of  this  blot,  of  informations  being  sworn 
against  one  of  the  name. 

4588.  Chairman.]  Is  not  this  the  Mr.  Keays  whose  evidence  is  quoted  very 
freely  by  Mr.  Mulvany,  in  support  of  the  opinion  expressed  by  him  that 
Parliament  might  usefully  adopt  a uniform  close  season  for  all  the  fisheries  of 
Ireland  without  injuring  the  upper  proprietors  and  anglers  ? — Yes,  I believe  he 
is ; he  was  examined  I know  upon  those  occasions,  having  been  largely 
engaged  in  the  fisheries. 

4589.  Mr.  Bellew.]  Do  not  you  think  that  a larger  amount  of  fish  is  taken 
by  a man  like  Mr.  Keays  renting  different  weirs,  than  there  would  be  by  the 
occupiers  of  the  land  ? — Certainly  not ; I think  the  occupiers  of  the  laud  would 
take  just  as  much  if  they  were  permitted  to  use  the  engine ; there  is  no  par- 
ticular skill,  required  there  is  a thorough  knowledge  now  of  its  use  and  con- 
struction. 

4590.  Chairman^]  "With  regard  to  these  weirs,  has  not  the  Board  of  Works 
received  complaints  of  another  character  respecting  them,  namely,  that  they 
have  operated  most  injuriously  in  respect  of  drainage  and  floods  in  the  streets 
of  Cork  r — Not  the  stake  weirs. 

4591.  But  the  weir  of  Mr.  Hayes  ; the  stone  weir? — Yes;  there  have  been 
reports  of  that  kind. 

4592.  You  spoke  of  Mr.  Hayes’  weir  at  the  beginning  ? — ^Yes. 

4593.  Have  there  not  been  complaints  about  its  having  caused  the  streets 
to  be  flooded,  inasmuch  as  the  water  cannot  find  its  proper  fall  ? — I do  not 
know  that  there  was  any  official  complaint  made  to  our  department  of  that ; 
there  was  a complaint,  I think,  made  to  some  other  department,  not  to  ours ; 
I think,  with  respect  to  the  floods. 

4594.  Will  you  proceed  ?— There  is  a large  body,  as  I stated  before,  of  men 
who  fish  under  the  common  law  right,  with  draught  nets,  near  Cork,  and  they 
now  complain  very  bitterly  indeed  of  the  effect  that  the  introduction  of  bag 
nets  has  had  upon  them,  for  the  last  two  years. 

4595-  Do  they  say  that  it  has  destroyed  their  fishery  ? — They  say  that  it  has 
lessened  their  fishery  exceedingly. 

4596.  And  the  annual  supply  of  fish  ?— 1 do  not  know  as  to  the  aggregate 
take,  but  that  it  has  injured  them  exceedingly.  The  River  Lee  is  also  exceed- 
ingly obstructed  higher  up  than  Mr.  Hayes’  weir,  by  mill  weirs,  two  particularly, 
which  could  be  very  easily  and  with  very  little  expense,  so  regulated,  that  the 
fish  could  pass  up. 

4597.  What  mills  are  those  r — There  is  one  weir  at  the  powder  mills  at 
Ballincollig ; and  there  is  another  weir  belonging  to  a miller  of  the  name  of 
Sweeney,  I believe,  below  it.  I have  made  a report,  which  I believe  you  have, 
upon  the  River  Lee,  in  which  I refer  to  these  things  ; I saw  salmon  in  the  act 
of  being  destroyed ; heavy  fish  going  up  to  the  powder  mill  weir,  and  men 
standing  witli  gaffe,  and  as  the  salmon  attempted  to  ascend,  gaffing  them; 
There  was  great  difficulty  in  preventing  it ; the  police  have  used  great  exertions, 
and  upon  that  occasion,  when  I saw  the  men,  I went  to  the  police  barrack 
myself,  which  is  near.  I found  the  police  even  dressed  in  coloured  clothes  for 
the  purpose  of  trying  to  steal  upon  them,  and  they  went  out  as  slily  as  they 
could,  but  when  they  got  a little  way  from  the  police  barrack,  there  was  a 
sentinel  on  behalf  of  those  fishermen,  who  whistled  very  loudly  with  his  finger, 

and 
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and  away  they  went  from  the  weir.  That  weir  could,  without  any  injury  what- 
ever to  the  milling  power,  as  I said  before,  be  regulated. 

4598.  Mr.  Grogan.']  Those  two  weirs  to  which  you  allude  are  old  established 
weirs? — ^They  are  mill  weirs. 

4599-  They  are  weirs  of  old  standing ; they  are  not  modem  erections  ?— Not 
very  modern. 

4600.  Do  you  know  their  date?— I do  not  know  their  date,  but  I recollect 
speaking  to  the  architect  who  built  the  weir  for  the  powdermills,  and  from  that 
I do  not  think  it  can  be  a very  old  erection. 

4601.  Is  it  twenty  years?— I dare  say  it  may  be  twenty  years;  there  may 
have  been  spur  walls  there  a long  time  before,  but  in  many  of  those  recent 
cases  the  weirs  have  been  greatly  raised. 

4602.  Chairman.]  Will  you  proceed  to  the  next  river?— The  next  river  in 

that  district  is  the  Bandon  river ; upon  the  Bandon  river  at  one  time  there 
were  stake  weirs ; they  were  prosecuted,  and  there  was  a trial  at  the  suit  of  the 
Crown  there,  I think  in  1844,  and  it  afterwards  was  taken  to  the  Queen’s 
Bench,  and  the  Queen’s  Bench  confirmed  the  finding  against  it  as  a nuisance 
to  the  navigation ; it  is  reported  in  the  Term  Reports.  At  present  there  is  a 
weir  there,  used  both  as  a mill  weir  and  as  a fishing  weir;  there  have  been 
a great  many  complaints  about  it,  and  there  has  been  an  official  application 
very  recently,  on  the  14th  of  March,  to  our  department  to  have  it  regulated 
according  to  law.  ° 

4603.  Mr.  Grogan.]  From  whom  is  the  application  ?— It  is  from  Mr.  William 
Longfield. 

4604.  Chairman.]  Will  you  make  it  part  of  your  evidence  ? — Yes. 
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[The  Witness  delivered  in  the  following  Letter :] 

T * II  *1.  • r I T7-  ^ Church  Hill  Bandon,  14  March  1849. 

1 BKG  to  call  the  attention  of  the  Fishery  Commissioners  to  the  state  of  the  Bandon 
weir,  in  wluch  there  is  a hatch,  that  in  my  opinion  is  never  opened  according  to  either  the 
spmt  or  letter  of  the  Fishery  Act;  in  fact,  from  the  illegality  of  the  construction  of  the 
hatch.  It  IS  impossible  that  it  could  be  properly  opened.  At  the  upper  side  of  the  hatch 
there  IS  a sluice  which  can  be  raised  about  23  inches,  and  were  it  token  up  alto<-ether  a 
metal  back  would  still  remain  and  prevent  the  opening  being  greater.  To  the  aiiglersl-esidine' 
above  Bandon  it  is  of  the  greatest  importance  that  the  owner  of  the  Bandon  weir  should  be 
compelled  to  observe  the  weekly  close  time,  as  upon  its  proper  observance  their  suddIv  of 
salmon  m a great  measure  depends.  “ ^ 

J.  C.  Walker,  Esq.  (signed)  'wilUam  Longfield. 


application ?-It  was  so  late  as  the 
14th  of  last  month,  and  it  has  not  been  acted  upon. 

4606.  Does  there  not  prevail  on  the  Bandon  river  a most  pernicious  and 

destructive  system  of  poaching  by  what  is  called  the  stroke  haul  r— Yes  there 
did  at  one  time,  and  does  at  present,  I believe.  ’ 

4607.  Is  there  not  a part  of  the  river  which  is  peculiarly  adapted  to  that 

process  of  destruction  r — There  is.  ^ 

4608.  And  it  appears  in  the  reports  of  former  Commissioners  that  the 
destruction  at  those  spots  was  wholesale  ?— Yes,  very  great. 

4609  Will  you  explain  what  the  stroke-haul  is’— There  are  three  hooks 
hed  back  to  back  with  a weight,  and  this  is  thrown  out,  and  they  drag  it,  and 
the  hooks  strike  m one  part  or  other  of  the  salmon.  There  has  been  a power 
^ven  under  the  recent  Act  to  make  a bye-law  to  prohibit  the  use  of  the  stroke- 
haul  where  apphcation  is  made,  and  it  has  been  done  in  two  or  three  cases ; in 
the  Bandon  case,  and  in  the  Galway  district  also. 

4610.  Mr.  Grogan.)  There  is  a power  of  passing  bye-laws  of  that  kind  ? — 
A special  power  was  given  to  make  a bye-law  prohibiting  the  use  of  any  such 
mstrument  ; a stroke  haul,  or  any  other  instrument,  that  the  Commissioners 
thought  injurious  to  the  fisheries,  and  it  has  been  acted  upon  in  two  cases, 
where  application  was  made. 

4611 . Is  the  power  of  the  Commissioners  to  make  a bye-law  solely  confined 
to  cases  whwe  the  Commissioners  consider  engines  destructive  ? — There  are 
very  extensive  bye-laws  on  other  subjects. 

4612.  Chairman.]  On  this  subject,  the  Honourable  Member  wishes  to  know 
whether  you  have  the  power  to  regulate  or  prohibit  the  use  of  engines  not 

E R 2 destructive  - 
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Jf.  J.  FfetmeU,  destructive  ? — No  ; but  any  engine  which  is  considered  to  be  destructive  we 
Esq.  have  power  to  prohibit. 

4613*  Sir  B.  W.  Barron.']  What  do  you  understand  by  “ destructive;”  is  it 
2 pn  j 49.  catches  fish  ? — Catching  fish  in  a way  that  is  destructive. 

4614.  Chairman.]  In  an  unsportsmanlike  manner?— No,  not  in  an  unsports- 
manlike manner. 

4615.  'SUx  H.W.  Barron.]  What  do  you  mean  by  the  word  “ destructive”  ? — 
For  instance,  to  illustrate  it  with  respect  to  the  stroke  haul;  it  was  a bad 
means  of  capturing  fish  for  a useful  purpose  ; it  maimed  almost  as  many  as  it 
took,  if  not  more ; it  maimed  the  fish. 

4616.  Without  taking  them? — Yes  ; a great  many  were  maimed,  and  killed, 
and  destroyed,  without  being  taken. 

4617.  That  was  what  you  meant? — Yes. 

4618.  You  would  not  use  the  word  “destructive”  because  it  merely  took 
the  fish? — No ; but  where  an  injury  was  done  to  the  fish. 

46 1 9.  Chairman.]  Will  you*  proceed  ? — There  has  been  a great  want  of  pro- 
tection also  upon  that  river.  On  a recent  visit  to  it  I discovered  that  there 
was  only  one  person  in  the  whole  district  of  the  Bandon  river  appointed  as  a 
watcher,  and  upon  asking  him  what  his  wages  were,  he  told  me  that  his  master 
agreed  to  allow  him  30  a year  in  his  rent. 

4620.  Captain  Do  you  know  the  ordinary  water  bailiff’s  wages  ? 

— They  vary  very  much.  In  some  cases  they  give  them  from  2 /.  to  5 1.  for 
the  close  months.  When  our  society  existed  we  paid  them  5 /.  for  the  winter 
months. 

4621.  In  certain  cases  it  is  as  low  as  2 1.  ? — As  low  as  2 1.,  and  as  low  as  1 /. 

4622.  Chairma72^  Which  is  the  next  river  ? — There  is  a river  in  that  district 
called  the  Aragadeen  river.  Upon  that,  on  a recent  occasion,  I found  erected 
in  the  tail  race  of  a mill  the  means  of  trapping  salmon.  Upon  calling  on  the 
miller  he  agreed  to  remove  it  at  once.  There  is  also  a trap  placed  at  the  weir 
which  conducts  the  water  to  that  mill,  which  is  very  illegal,  and  salmon  are 
taken  at  it. 

4623.  Mr.  Grogan^  Have  you  the  power  under  the  Act  of  making  a bye-law 
relative  to  that  mode  of  taking  fish  which  you  have  just  described,  taking  fish 
illegally  at  the  tail  of  a mill  race  ? — There  is  direct  legislation  that  they  shall 
not  be  taken  in  the  tail  race. 

4624.  Chairman.]  The  Honourable  Member  asks  you  whether  you  have  the 
power  of  making  a bye-law  in  order  to  give  effect  to  that  clause  in  the  Act? — 
No,  it  does  not  require  a bye-law  at  all. 

4625.  Supposing  it  is  found  that  the  Act  of  Parliament  is  defective  in  pro- 
viding machinery  and  in  putting  the  Act  into  operation,  in  this  respect  can  the 
Board,  in  your  opinion,  hy  a bye-law  supply  that  defect? — No,  I do  not  think 
that  we  could  make  any  bye-law  which  would  apply  to  the  capture  of  fish  in 
tail  races ; it  is  amply  provided  for  at  present. 

4626.  Do  you  think  it  desirable  that  power  should  be  given  to  the  Board  of 
Commissioners,  under  proper  limits,  to  make  bye-laws  in  order  to  carry  the 
Act  in  this  and  all  instances  into  operation,  where,  without  such  bye-laws,  it 
could  not  be  done  ? — It  might  be  desirable  to  make  bye-laws  where  they  were 
required,  but  I take  it  that  with  respect  to  capturing  fish,  in  those  cases  the 
legislation  is  ample. 

4627.  Will  you  proceed  to  the  next  district  ? — The  next  is  the  Lismore  dis- 
trict. The  Lismore  district  is  one  in  which  there  has  been  a great  deal  of  dis- 
satisfaction evinced  by  certain  parties  in  respect  of  a several  fishery  exercised 
by  the  Duke  of  Devonshire  or  his  lessee. 

4628.  Will  j’-ou  begin  with  the  mouth  ? — Near  the  mouth  of  the  river,  in  the 
estuary,  there  are  a great  many  stake  nets  and  bag  nets,  and  there  is  also  a 
very  considerable  cot-net  fishery  in  it.  I believe  many  of  the  stake  nets  to  be 
altogether  illegal,  both  with  reference  to  the  breadth  of  the  river,  extending 
beyond  low-water  mark,  and  not  having  been  established  for  20  years  before 
the  passing  of  the  Act  of  1842.  I believe  that  many  of  them  are  very  illegal 
under  the  provisions  of  that  Act.  Upon  this  river,  too,  there  are  parties  who 
have  leased  and  received  rents  from  strangers,  for  erecting  stake  weirs,  instead 
of  giving  the  permission  to  their  tenants.  That,  I think,  may  be  all  that  is 
necessary  to  apply  to  the  estuary.  Then  at  the  Lismore  weir,  as  I stated 
before,  there  is  a weir  entirely  across  the  river,  held  by  the  lessees  of  the  Duke 

of 
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of  Devonshire.  Above  that,  upon  the  fresh  water,  there  are  a great  many  mill 
weirs  that  are  very  great  obstructions,  and  also  upon  the  tributaries  to  the 
Blackwater.  All  that  I have  seen  of  those  mill  weirs,  could  also  be  regulated 
without  interfering  at  all  with  the  milling  power. 

4629.  Is  Glandalave  one  of  those  weirs: — Yes. 

4630.  And  Fermoy  ? — ^Yes ; in  all  times  of  anything  of  a fresh  of  water, 
there  is  a great  overflow  and  a great  waste  of  water,  and  even  a portion  would 
be  sufficient,  and  could  be  taken  advantage  of  by  a little  engineering,  so  as  to 
let  the  fish  up. 

4631.  Mr.  Grogan.']  Do  you  know  the  Lismore  weir  yourself? — Yes. 

4632.  Is  there  any  Clueen’s  share  in  it  ? — None  whatever. 

4633.  Do  you  know  the  construction  of  that  weir  ; are  there  any  spur  walls 
which  are  illegal  ? — No,  I do  not  think  there  is  any  spur  wall  that  is  illegal ; it 
is  a peculiar  thing  too,  the  weir  runs  across  at  one  place,  and  then  there  are  a 
sort  of  side  weirs,  and  there  is  a place  there  where  the  salmon  get  to,  called  the 
tail  hatch,  they  cannot  get  out  again,  and  then  they  are  taken  out  with  nets; 
I saw  450  salmon  taken  out  in  two  hauls. 

4634.  Mr.  Boiirlie.]  How  long  ago  ?~-About  10  years  ago. 

4635.  'Mx.  Grogaii.]  Is  there  any  increase  of  fish  on  that  weir  ? — I believe 
the  fishing  of  the  Blaclcwater  has  decreased. 

4636.  Chaii'man.]  Will  you  distinguish  between  the  upper  and  lower  portions ; 
has  it  decreased  in  both  portions  ? — I believe  generally  it  has  decreased. 

4637.  Both  above  and  below  ? — Taking  the  whole  aggregate  of  fish  in  the 
Blackwater,  I am  convinced  it  has  decreased. 

4638.  In  both  portions? — In  both  portions,  and  in  all  portions. 

4639.  Mr.  Grogan^  Has  it  come  under  your  knowledge  that  poaching  is  in 
operation  on  that  river  ? — Yes. 

4640.  Is  it  on  the  increase  or  the  decrease  ? — Quite  on  the  increase,  I think. 

4641.  Mr.  Bellew.]  Are  you  aware  of  any  steps  taken  with  regal’d  to  having 
a gap  established  on  the  Lismore  weir  ? — No,  I am  not  aware  of  any  steps. 

4642.  Chairman.]  Have  any  complaints  been  made  to  the  Board  of  Works 
about  the  non-existence  of  a gap  in  that  weir  r — A great  many,  I do  not  know 
whether  officially ; to  myself  a great  many. 

4643.  Have  any  official  complaints  been  made,  anything  that  would  require 
the  Board  of  Works  to  act  ? — No,  I do  not  think  there  has  been  anything  put 
in  that  shape  which  would  require  the  Board  of  Works  to  act. 

4644.  Mr.  Grogan.]  Would  not  a positive  statement  of  illegality,  such  as 
leaving  no  Queen’s  gap,  or  any  other  illegal  mode  of  fishing,  require  the  Board 
of  Works  to  act  ? — Yes,  if  there  were  no  difficulty,  but  then  that  weir  has 
been  closed  so  long,  that  I think  under  the  provisions  of  5 & 6 Victoria,  it  comes 
within  the  class  of  those  weirs  which  are  stated  where  there  was  no  gap 
which  could  have  been  enforced  by  law  before  the  passing  of  that  Act,  that 
would  restrain  the  Commissioners. 

4645.  Chairman.]  Have  you  taken  the  opinion  of  the  law  offic.ers  of  the 
Crown  as  to  that  Act  ? — No. 

4646.  The  Board  of  Works  have  no  right,  have  they,  to  conclude  a question 
of  that  kind,  to  the  prejudice  of  the  public  ? — They  do  not  conclude  any  ques- 
tion except  under  the  provisions  of  the  5th  & 6th  Victorian  Compensation  is 
to  be  given. 

4647.  The  question  is  as  to  the  application  of  the  5th  & Gth  Victoria.  When- 
ever a complaint  is  made,  that  there  is  no  gap  in  a certain  weir,  is  it  the  prac- 
tice of  the  Board  of  Works  to  decide  that  question  themselves,  that  question 
being  a question  of  law,  namely,  whether  or  not  such  a weir  is  legal? — No, 
certainly  not. 

4648.  Have  they,  upon  such  an  application  being  made,  taken  the  opinion 
of  the  law  officers  of  the  Crown  with  respect  to  the  legality  of  the  Lismore 
weir,  in  its  present  condition,  at  least,  or  have  they  not  ? — No,  I believe  not ; 
I never  heard  that  they  have. 

4649.  In  fact,  is  this  one  of  the  instances  of  that  uniform  course  of  action 
which  the  Commissioners  report  themselves  to  have  followed  down  to  the  pass- 
ing of  the  Act  of  last  year ; the  system  of  non-interference  ? — I do  not  think 
that  any  application  has  ever  been  made  to  the  Commissioners  about  this  weir. 

4650.  Then  what  did  you  mean  by  saying  that  there  were  complaints,  but 
not  official  complaints  ? — Complaints  expressed  constantly,  but  not  officially  ; 
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’ application  made  officially  for  the  Board  to  act  under  the  provisions  of 

the  Act ; none  whatever,  that  I am  aware  of. 

4651-  Mr.  Grogan.']  Have  any  complaints  ever  been  made  to  you  of  illegally 
fehmg  in  that  weir,  in  the  way  of  bars  or  obstructions  ? — No,  not  officially  ; 
^ere  was  some  evidence  given  at  those  inquiries  that  were  set  forth  in  the 
rourth  Annual  Report. 

4652.  Chairman.]  Not  upon  that  subject  ?— I think  there  was  somethino-  as 
to  bushes  having  been  put  in  the  gap.  ° 

, 4653-  There  was  evidence  given  as  to  the  value  of  that  weir,  and  as  to  the. 
injury  done  to  it  by  other  obstructions,  particularly  obstructions  in  the  upper 
portions,  but  I do  not  find  that  there  was  any  complaint  made  about  the  ille- 
gality of  that  weir ?--I  may  be  mistaken;  but  it  occurs  to  me  that  there  is 
some  reference  to  it  in  some  portion  of  that  evidence. 

4654.  Mr.  Grogan:]  Have  you  reason  to  believe  that  there  were  illegal 

means  of  stopping  the  fish,  such  as  iron  bars  concealed  underwater? No 

I have  no  reason.  ’ 


4^55*  Have  you  heard  of  that?— Yes,  I have  heard  of  it  in  common  conver- 
sation, but  nothing  further. 

4656.  Chairman.]  Do  you  know  whether  Colonel  Jones’s  survey  of  the  River 
Blackwater,  which  appears  in  evidence  to  have  been  sent  to  the  Board  of 
Works,  IS  now  in  the  office  of  that  Board  ?— No ; I think  Colonel  Jones  told 
me  himself  that  it  was  at  the  Treasury,  and  that  he  wrote  to  have  it  furnished 
from  the  Treasury ; he  told  me  something  to  that  effect. 

4657-  To  make  your  answer  quite  clear,  you  mean  that  since  the  examina- 
tion of  a witness  upon  that  subject  before  this  Committee,  Colonel  Jones  has 
stat^  to  you  that  the  document  inquired  after,  which  was  in  the  custody  of 
the  Board  of  Works,  is  now  in  the  custody  of  the  Treasury  ?— Yes ; he  informed 
me  a few  days  before  I left  Dublin,  that  he  had  received  an  order  to  furnish 
this  survey,  or  whatever  it  was,  and  that  it  was  at  the  Treasury.  I think  that 
was  bis  statement,  and  that  he  had  written  to  have  it  furnished  and  that  it 
could  be  got  there,  or  something  to  tliat  effect. 

4658.  You  have  not  seen  that  sm-vey? — I never  saw  it. 

4659-  Mr.  Bellew.]  What  means  would  you  propose  to  meet  the  evil  at  the 
Lismore  weir,  or  any  other  weir  similarly  circumstanced  ?— The  mode  that  f 
would  propose  would  be,  that  the  law  should  be  made  definite  upon  the  sub 
ject  Md  give  definite  powers.  If  it  were  thought  advisable  to  do  so,  that  gaps 
should  he  put  in  all  such  weirs.  ® ^ 

4660.  Mr.  ] Do  you  conceive  that  if  any  party  interested  in  the 

fishery  of  that  river  should  send  up  a written  formal  official  complaint  to  your 
Board  of  illegal  fishery  and  destruction  of  fish  at  that  particular  weir  that 
would  aultanze  you,  as  Commissioners,  to  take  the  question  up  and  investigate 
It  ?— Not  having  a gap  in  it  ? ® 

4661.  Not  having  a gap  in  it,  or  any  other  illegal  point?— I think  that  if  it 

had  reference  to  causing  the  fishing  boxes  to  be  constructed  accorduin-  to  law 
It  would.  ° ’ 

4662.  Are  they  constructed  according  to  law?-That  I cannot  sav,  but  1 do 
not  think  that  the  Commissioners  are  at  all  empowered  to  cause  a gan  to  be 
made,  from  the  way  in  which  the  5th  & 6th  Victoria  is  framed. 

construction  which  vou  put 

upon  the  5th  & 6th  Victoria? — Certainly.  ' ^ 

4664-  Then  do  you  conceive  that  the  law  as  laid  down  in  the  5th  St  Cth 
Victoria  requires  to  be  more  clearly  defined  to  enable  you  to  work  ?— Certainly 
it  does,  and  m many  other  respects  I think  it  does.  ^ 

4665.  C/iainmm.]  Have  you  finished  your  remarks  upon  the  Blackwater  and 

if  so,  is  there  any  other  river  in  the  Lismore  district  ?— No  other  river  of  any 
™ount  ; there  is  a tributary  river,  the  Bride.  I have  been  asked  with  respect 
to  poaching  ; on  the  part  of  the  cotmen,  particularly  of  that  river,  there  has  bleu 
a great  deal  of  illegal  fishing  in  the  close  season. 

466C.  Since  when  Soon  after  Christmas  an  application  was  made  officially 
to  me  by  Mr.  Foley  to  get  the  aid  of  the  police,  stating  that  his  men  had  been 
Msaulted  and  beaten  off  when  they  attempted  to  interfere  with  the  fishin«-  in 
the  close  season.  I oommunioated  with  Colonel  Maegregor,  and  he  initue- 
diatoly  gave  a special  order,  and  the  police  in  the  exeoutton  of  their  duty  were 
resisted  and  assaulted.  They  caught  some  of  them,  and  fined  some  of  them  j 

they 
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they  had  some  of  them  prosecuted  for  assaulting  them  in  the  execution  of  their 
duty. 

4667.  Have  you  inquired  here  or  in  Ireland  as  to  the  aggregate  value  of 
salmon  and  other  fish  imported  from  Ireland  into  the  fish  markets,  and  next  as 
to  the  value  of  that  fish  when  compared  witli  the  value  of  Scottish  fish  of  the 
same  kind  r — Yes,  I have  made  some  inquiries  upon  that  subject. 

4668.  If  you  have  any  documentary  evidence  upon  that  point,  will  you  hand 
it  in ; if  not,  will  you  state  what  the  result  of  your  inquiries  have  been,  and 
upon  what  data  it  is  founded  ?— I have  frequently,  when  I have  come  to  town, 
gone  through  the  markets  here,  and  gone  to  the  greatest  fish-broker  in  Eng- 
land, I believe,  Mr.  Stewart,  even  since  I came  to  town  this  time ; and  he 
states  that  on  an  average  of  the  season  Irish  salmon  brings  a penny  a pound 
more  at  the  London  market  than  Scotch  salmon,  from  its  superior  quality  and 
size.  Mr.  Stewart  stated  tliat  to  me  since  I came  to  town. 

4669.  Have  you  anything  upon  the  aggregate  value  in  any  one  market,  say 
Billingsgate,  for  instance  ? — No  ; he  gave  me  a return.  I do  not  think  I have 
it  with  me  now ; there  are  about  300  tons  of  Irish  salmon  sold  annually,  I think, 
in  London  alone. 

4670.  Do  you  suppose  that  if  the  law  were  properly  enforced  and  protection 
duly  secured,  which  of  course  supposes  that  the  neeessai-y  amendments  are 
adopted,  the  annual  value  of  the  Irish  fisheries  would  be  very  considerably 
increased  beyond  the  present  value  of  those  fisheries  ? — There  can  be  no  doubt 
whatever  about  that. 

4671.  Can  you  state  in  round  numbers  what  you  suppose  the  annual  value 
might  become  in  a few  years,  supposing  artificial  impediments  to  then’  fruitful- 
ness were  taken  away  ? — I could  not  attempt  to  make  any  calculation  about  it ; 
it  would  be  hard  to  calculate  what  the  increase  would  be.  From  the  great 
extent  which  we  have  of  water,  so  eminently  calculated  for  the  breeding  of  our 
salmon  in  our  rivers  and  our  estuaries,  and  the  whole  character  of  our  rivers, 
it  would  be  an  immense  amount. 

4672.  One  witness  has  stated  that  he  thinks  that,  in  round  numbers, 
2,000,000  1.  would  not  be  an  extravagant  estimate ; does  it  appeal*  to  you  that 
it  would  be  extravagant  to  suppose  that  the  annual  value  of  the  fisheries  would 
be  as  much  as  that?— I never  made  any  calculation  of  that  kind;  I should  not 
like  to  give  any  specific  amount ; as  I stated  before,  in  the  early  part  of  my 
evidence,  we  have  no  statistical  returns. 

4673.  Mr.  li.  W.  Barron.']  What  would  be  the  fan*  value,  per  ton,  of  that 
fresh  salmon  in  the  London  market  ? — TJie  average  of  the  Irish  salmon  last 
year,  sold  in  the  London  market,  Mr.  Stewart  stated  to  me,  was  9d  per  pound ; 
about  8 d.  for  Scotch ; and  9 d.  for  Irish  ; and  at  9 d.  per  pound,  it  would  be 
84  1.  per  ton. 

4674.  Mr.  Grogan.]  Which  are  the  principal  ports  of  England  at  which  the 
Irish  salmon  are  imported  ? — London,  Liverpool,  and  Bristol. 

4^7.5-  The  three  principal  ports  ? — The  three  principal  ports. 

4676.  Have  you  made  the  same  inquiries  there  as  in  London  ? — No,  I have 
not  had  an  opportunity  ; but  vast  quantities  are  sold  in  Liverpool  and 
Bristol. 

4677-  Iw  answer  to  a question  which  I put  to  you  some  time  ago,  you  stated 
that  there  would  be  difficulty  in  obtaining  statistical  returns  of  the  produce  of 
the  salmon  fisheries? — Yes  ; in  those  exclusive  fisheries  I think  there  is  very 
great  difficulty ; there  are  objections  made  very  strongly.  When  the  Bill  was 
brought  into  Parliament  last  Session,  which  in  its  first  shape  proposed  that 
those  fisheries  should  be  rated  according  to  the  annual  value,  and  in  which 
power  was  taken  to  make  a valuation,  the  proprietors  opposed  it,  and  said  that 
it  would  be  a very  unfair  thing ; that  was  with  respect  to  assessing  them. 

4678.  Can  you  suggest  any  means  by  which  official  information  of  the  kind 
could  be  obtained  without  injury  to  the  proprietors  ? — Yes.  To  a certain 
extent  under  the  late  Act  there  will  be  statistical  information;  for  instance,  it 
will  show  the  number  of  persons  fishing  by  the  number  who  have  paid  licence 
duties  for  the  different  engines.  It  will  not  show  anything  of  the  amount  of 
fishing : but  if  we  had  local  inspectors,  which  is  what  we  very  much  require, 
for  the  salmon  fisheries  as  well  as  the  sea  fisheries,  I think  thi’ough  them 
annually  very  valuable  statistical  information  would  be  collected  and  furnished, 
without  doing  it  unjustly. 

o*40-  RE4  4679.  You 
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4O79.  You  have  mentioned  Mr.  Stewart,  in  London;  does  any  difficulty 
exist  in  obtaining  information  from  the  principal  factors  in  Liverpool  and 
Bristol?— No  ; I am  quite  satisfied  that  they  would  state  it. 

4680.  In  going  over  the  Kerry  rivers  no  question  was  put  to  you  relative  to 
the  practice  of  poisoning  rivers ; have  you  heard  of  that? — Yes,  it  prevails  tn 
a great  extent  in  some  of  the  Kerry  rivers. 

4681.  That  practice  is  confined  to  that  district  alone  ? — Yes,  poisoning  by  a 
sort  of  plant  c^led  spurge  is  confined  to  the  Kerry  district. 

4682.  You  have  spoken  about  rivers  being  poisoned  by  the  steeping  of  flax  ? 
— Yes,  that  is  in  the  north  of  Ireland. 

4683.  The  steeping  of  flax  is  provided  for  by  Act  of  Parliament? — Flax,  or 
any  poisonous  substance. 

4684.  Do  you  consider  the  existing  law,  if  carried  out,  sufficient  to  prevent 
the  recurrence  of  that  system  ? — I think,  under  the  present  circumstances,  it 
would  be  ruinous  to  the  linen  trade  to  interfere,  to  the  extent  that  the  law 
contemplates  with  respect  to  the  steeping  of  the  flax  in  the  north  of  Ireland. 

4685.  Can  you  point  out  any  plan  whereby  the  protection  of  breeding  fish 
may  be  obtained  without  damage  to  the  linen  manufacture  ? — I am  not  able  to 
point  out  a definite  plan,  but  I believe  that  ere  long  means  will  be  devised.  If 
the  flax  were  steeped  in  places  where  the  water  could  not  reach  the  rivers 
until  the  thing  had  become  harmless  to  a certain  extent,  and  I believe  that  that 
water  would  be  very  valuable  in  the  way  of  manure ; and  I am  led  to  believe 
that  a discovery  is  about  being  made,  and  practically  carried  out.  With  respect 
to  the  steeping  of  flax,  for  instance,  in  the  West  of  Ireland,  there  has  been  a 
new  system  introduced  by  persons  who  have  come  and  purchased  flax  very 
largely  from  Sir  Richard  O’Donnell,  and  there  they  steep  the  flax  in  tepid 
water,  in  places  formed  for  the  purpose,  and  it  is  considered  a great  improve- 
ment to  the  quality  of  the  flax ; therefore  I should  hope  that  there  will  be  some 
discovery  by  which  this  may  be  avoided,  and  the  linen  trade  served. 

4686.  Speaking  of  poisoning  by  spurge,  as  prevailing  in  the  Kerry  district, 
do  you  consider  the  law  of  the  land  sufficient  to  pul  it  down  r — No,  I think  it  is  so 
mischievous  a thing  to  the  public,  and  of  so  little  advantage  to  those  who  pursue 
that  destructive  course,  that  the  laws  ought  to  be  made  more  stringent. 

4687.  In  what  respect  ?— -Spurge  is  a thing  which  is  not  used  for  any  other- 
purpose  ; I would  make  it  a penalty  if  a man  were  found  near  a river  with  a 
bundle  of  spurge  in  his  possession ; if  it  were  found  pounded  and  arranged  in 
a basket  in  his  house  for  the  purpose  of  poisoning  the  river,  I certainly  think 
that  he  ought  to  be  punished. 

4688.  Do  you  conceive  that  if  any  person  unlicensed  to  fish  were  seen  to 
take  fish  out  of  a river  (I  am  speaking  now  of  the  open  season)  the  imposition 

of  a penalty  on  the  fish  in  his  possession  would  be  adequate  to  put  it  down  r 

No,  I do  not  think  it  would,  because  where  it  is  smaU  trout  and  fish  of  that 
description  which  may  be  taken,  no  licence  is  required  at  all. 

4689.  C/iairman.]  Have  you  not  omitted  the  Dundalk  river  r — No,  it  is 
included  in  the  Drogheda,  the  Boyne  district. 

4690.  It  is  in  the  Boyne  district,  but  have  not  you  omitted  to  notice  it  ? 

No,  1 spoke  of  it  generally. 

4691.  Do  you  know  anything  about  the  productiveness  of  Lord  Roden’s 
fishery  there? — No  ; it  is  very  small. 

4692.  It  is  very  small,  but  do  you  know  anything  about  it  ?— No,  I do  not. 

4693.  You  have  not  heard  of  the  causes  why  it  is  of  no  great  valuer No. 

4694.  Mr.  Gro_^an.]  Is  there  any  system  of  poisoning  rivers,  beyond  the  two 
which  you  have  described  ?— There  is  some  by  gas  works,  but  it  is  not  extensive 
at  present,  nothing  that  has  come  under  our  notice ; nothing  of  any  amount. 

4695-  Are  the  coast  fisheries,  particularly  alluding  to  the  oyster  fisheries, 
under  the  superintendence  and  control  of  the  Fishery  Commissioners  ?— They 
are  ; there  are  some  matters  specially  connected  with  the  oyster  fisheries. 

4696.  They  are  included  in  the  Act  of  5th  & 6th  Viet.  ? — They  are,  and  in 

the  subsequent  Act ; there  is  an  additional  control  given  with  respect  to  the 
oyster  fisheries.  ^ 

4697.  Do  you  consider  the  powers  of  your  Board  ample  for  the  protection 
of  those  fisheries  ?— No ; I think  we  want  some  further  powers.  I think  that 
the  powers  which  we  possess  are  exceedingly  useful,  and  have  been  acted  upon 

in 
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in  a very  useful  way  to  a certain  extent,  but  I tbink  we  want  some  more 
powers. 

4698.  Chairman.']  Have  you  any  papers  in  the  Board  of  Works,  or  in  your 
possession,  which  would  throw  any  light  on  the  state  of  the  law  upon  this 
subject  of  the  oyster  fisheries  ? — Yes  ; I have  no  doubt  there  are. 

4699.  Which  could  be  had  upon  application?— Yes.  We  have  a power  to 
grant  licences  to  parties  to  make  oyster  beds ; and  we  have  granted  several  of 
those;  and  those  can  be  all  had;  and  there  are  several  applications  at  this  time 
pending.  The  oyster  fisheries  are  of  very  great  importance,  and  I am  happy 
to  say  that  in  one  locality  there  is  a very  great  revenue  derived  thi-ough 
Englishmen  by  the  persons  in  the  locality  ; for  instance,  on  the  Wicklow  coast 
there  is  something  to  the  amount  of  7i000^.  or  B,000/.  paid  every  year  at 
Arklow  to  fishermen  who  sell  oysters  tliere  and  send  them  to  be  planted  here, 
and  they  are  eaten  as  native  oysters  ; it  is  becoming  a very  useful  thing. 

4700.  Mr.  Bellew.]  Have  the  regulations  made  by  the  Board  regarding  oyster 
beds,  been  sufficiently  long  in  operation  to  enable  you  to  judge  of  their  effect  ? 
— Some  of  them  have.  We  have  power  to  allow  persons  to  take  oysters  in  the 
close  season,  provided  they  take  them  only  for  planting ; we  have  also  power 
to  allow  them  to  suspend  for  a time,  where  beds  have  been  worn  out,  to  allow 
them  to  replenish.  We  want  some  further  powers  with  respect  to  that. 

47OJ.  Mr.  Grogan.:]  You  want  increased  powers  with  regard  to  the  oyster 
fishery? — We  do. 


Jovis,  19*  die  Aprilis,  1849. 


Mr.  Anstey. 

Sir  H.  W.  Barron. 
Mr.  Belleiv. 


MEMBERS  PRESENT. 

Mr.  Bouike. 
Captain  Jones. 
Mr.  Scully. 


THOMAS  CHISHOLM  ANSTEY,  Esa.,  in  the  Chaib. 


George  Wingrne  Cooke,  Esq,,  called  in  ; and  Examined, 

4702.  Chairman.']  YOU  are  one  of  the  Assistant  Tithe  Commissioners  ?— 
1 have  been  much  employed  upon  the  Tithe  Commission. 

4703-  In  what  capacity?— As  an  Assistant  Tithe  Commissioner  for  special 
purposes.  ^ 

4704.  You  are  also  a member  of  the  English  Bar? — I am. 

4705.  How  long  have  you  held  office  under  the  Tithe  Commission?— I have 
been  employed  by  them  for  about  10  years,  more  or  less. 

4706.  The  powers  which  you  exercise  are  those  conferred  by  the  Act  of 
Parliament  for  the  commutation  of  tithes  ?— By  the  several  Acts  of  Parliament 
for  the  commutation  of  tithes. 

^.judicial  and  partly  of  a ministerial  nature,  are 
they  not  s'— No ; they  are  entirely  of  a judicial  nature. 

4708-  In  the  course  of  this  inquiiy,  some  opinions  have  been  expressed  as 
inw?  estabhshmg,  in  Ireland,  a Board  of  Commissioners,  with 

powers  analogous  to  those  of  the  Tithe  Commissioners  of  England,  for  the 
settlement  of  litigated  questions  with  respect  to  the  Irish  Fisheries,  and  the 
obstruction  to  ^ose  fisheries;  I should  like  to  hear  your  opinion  upon  the 
question  which  lam  going  to  ask  you  : Have  you  considered  the  best  means  of 
combining,  m the  working  of  Commissions  of  that  character,  the  principle  of 
cheapness  and  economy  of  work,  with  due  security  to  the  public  and  indivi- 
duals that  their  rights  shall  receive  a due  legal  investigation  before  a competent 
court  ot  appeal  ? — I have  very  much  considered  the  perfecting  of  the  mechanism 
or  trying  legal  righte  by  the  agency  of  a Commission,  and  the  giving  an  adequate 
appeal,  in  cases  of  importance,  from  those  decisions. 

4709*  The  duties  of  the  Tithe  Commissioners  in  this  country  and  of  those 
ernployed  under  them  in  the  capacity  which  you  fill,  embrace,  do  they  not,  the 
points  to  which  I directed  your  attention  in  the  last  question  ? — Thev  do 

0.40.  O A. 
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G.  W.  Cooke,  Esq.  ^ 4710/  greater  number  of  cases  where  no  difficulty  is  supposed  to  exist 

— the  jurisdiction  is  a summary  one,  but  in  some  cases  where  difficulty  exists  the 
19  April  1849.  parties  who  come  before  them  possess  a right  of  appeal  against  your  decisions, 
for  instance? — Yes. 

4711.  Will  you  explain  to  the  Committee  how  that  is  ?— Perhaps  it  would 
be  better  that  I should  state  as  shortly  as  I can  the  practice  under  the  Com- 
mission. 

4712.  If  you  please. — The  object  of  the  Tithe  Commission  is  to  commute 
tithe  sheaves  into  pounds,  shillings,  and  pence,  in  every  parish  in  England. 
In  the  course  of  that  commutation  we  find  two  classes  of  cases  arise ; first, 
disputed  rights,  whether  tithes  in  kind  are  due,  or  whether  the  tithes  are  due’ 
sub  modo,  or  whether  there  are  exemptions.  The  legal  rights  of  the  party  form 
one  class.  When  the  rights  are  established  the  commutation  of  those  rights 
into  pounds,  shillings,  and  pence  forms  another  and  a distinct  class.  But  vvitli 
respect  to  the  legal  rights,  when  a dispute  arises  the  ordinary  surveyor  who 
usually  attends  to  matters  of  pounds,  shillings,  and  pence,  and  is  one  of  the 
ordinary  Assistant  Commissioners,  leaves  the  case,  and  it  is  referred  to  a 
Special  Commissioner,  who  is  a man  of  legal  education ; he  goes  down,  receives 
the  claims  on  each  side,  hears  them,  and  publishes  his  decision.  If  the  matter 
in  dispute  is  of  greater  value  than  20  1.  a year,  the  party  against  whom  he  has 
decided  has  the  power  of  appeal  to  a judge  at  Nisi  prius  ; if  it  is  of  less  amount 
than  20 1.  a year,  the  decision  is  final.  That  is  the  course. 

4713.  Is  the  appeal  to  a judge  at  Nisi  prius  in  person,  or  to  a judge  and  jury? 

It  is  a feigned  issue  settled  by  a judge  in  chambers,  and  tried  at  Nisi  prius  by 

a judge  and  jury.  ^ 

4714.  Mr.  JSoMr/re.]  "What  is  the  Act  of  the  Tithe  Commission? — There  has 
been  an  Amendment  Act  nearly  every  Session  for  the  last  10  years. 

4715-  Mr.  Scully.}  A continuation  of  the  original  Act  >— No  • there  have 
been  a great  many  amendments  in  the  detafi.  It  is  like  every  other  Act  of  Par- 
liament having  so  large  a scope  as  that  had ; we  have  found  it  necessary  to 
come  to  Parliament  nearly  every  year  for  an  Amendment  Act, 

4716.  Chairman.}  You  have  turned  your  attention,  have  you  not,  to  the 
defects  which  are  supposed  to  exist  in  the  machinery  constituted  by  those  Acts 
and  have  suggested  amendments  ?— I have  in  that  and  similar  Acts ; in  tlie 
General  Inclosure  Act  for  England,  which  is  a more  recent  Act, 

4717.  With  similar  provisions  ? — Yes. 

47 j 8-  You  are  the  author  of  a treatise  on  the  subject?— On  the  subject  of 
the  rights  of  common. 


^ 4719-  Is  not  the  object  of  that  treatise  to  point  out  the  best  mode  of  render- 
ing the  machinery,  which  is  in  some  respects  imperfect,  quite  perfect,  not  only 
for  the  purposes  of  the  Inclosure  Act,  but  of  other  inquiries  of  a different 
though  analogous  nature  ?— No  ; my  treatise  upon  inclosure  was  strictly  prao- 
wv  ■ U.  t'?.  published  some  observations  upon  the  defects  which 

1 thought  I discovered  botli  m the  Inclosure  Act  and  in  the  Tithe  Commu- 
tation  Act,  with  a view  to  point  out  certain  practical  inconveniences  which 
arise  from  the  m^hod  of  carrying  a case  from  the  Commissioners  to  a jury 

4720.  In  the  Tithe  Commission,  the  right  of  appeal  is  determined  by  the 

amount  of  property  in  litigation  ?— Yes.  ^ 

4721.  Do  you  conceive  that  to  be  a fair  test?-I  think  so,  certainly 

^ 4722.  Would  you  conedye  it  to  be  a fair  test  in  the  case  of  inquiries  of  a 
similar  natui  e under  the  Irish  fishery  laws,  where  the  amount  in  litigation  may 
he  vmv  ’ the  ™ljie  of  the  property  to  be  ultimately  affected  by  it  may 

beverygiea/  take,  for  mstance,  the  case  of  a trespass  ; the  right  toafishery 
would  be  determined  by  the  result  of  an  action  of  trespass,  o?  a prosecution 
for  trespass  under  the  Fishery  Acts.  There  the  amount  of  propL-ty  imme- 

Sltelv  ‘he  pimperty  to  be, 

ultimately  affected  by  it  be  very  great:  do  you  think  that  there  the  amount 
would  be  a fair  test  r-It  docs  not  occur  to  me  that  the  question  would  take 

I think’oV-m  of  a legal  right  it  would  lot  take  the  form, 

1 think,  of  an  action  of  trespass,  if  it  came  originaUy  before  the.  Commissioners 
The  process  which  I have  in  my  mind  with  respect  to  the  proceedings  of  any 
Commission  that  might  be  formed  for  the  purpose  which  you  now  hav!  in  view 
Commission  would  probably  first  look  at 
the  work  which  they  had  to  do;  they  would  see  that  they  had  to  setfle  the 


legal 
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legal  rights  upon  every  river  frequented  by  salmon  in  Ireland;  they  would 
have  those  rivers  mapped,  and  would  probably  have  the  obstructions  to  the 
run  ot  salmon  m those  rivers  marked  on  the  map  ; that  map  would  be  deposited 
and  claims  to  place  other  obstructions  not  in  that  map  would  be  delivered  in  ■ 
those  claims  would  be  heard  by  an  Assistant  Commissioner;  I am  taking  the 
way  in  which  it  would  probably  be  done  in  England,  according  to  my  experience 
ot  the  practice  of  Commissions.  The  Commissioner  would  hold  a court  to  heat 
appeals  against  the  map  as  deposited,  and  tiy  those  claims  one  by  one  not  in 
the  way  of  an  action  of  trespass,  but  having  in  view  the  actual  and  substantial 
value  of  the  question  which,  he  was  trying. 

472.3.  That  is  to  say,  you  think  that  in  eases  of  claims  made  of  a several 
hshery,  the  value  of  the  property  in  litigation  would  be  the  value  of  the  fisherv 
and  not  of  the  fish  taken  ? — The  value  of  the  fishery,  certainly 

4724.  Then  that  would  dispose  of  one  large  division  of  cases  which  would 
come  before  such  a Commission ; but  how  would  you  propose  to  secure  a rieht 
of  appeal  with  respect  to  cases  coming  before  the  Commission,  of  another  cha 
racter ; cases  of  trespass,  cases  of  violation  of  the  Fishery  Laws  : for  instance 
the  right  to  use  a certain  stake  net,  the  value  of  which  in  itself  would  be  smau’ 
but  which  right  would  he  disputed  on  the  one  side  and  asserted  on  the  other 
under  the  provisions  of  the  Irish  Fishery  Act ; would  you  think  that  in  that 
case  the  value  would  be  a fair  test  of  the  right  to  appeal  ?— That  would  be 
entirely  a separate  class  of  cases.  In  the  one  instance  you  have  the  Commis- 
sion settling  the  law,  the  rights  of  the  parties  upon  the  river;  the  cases  which 
you  have  put  are  those  in  which  they  are  carrying  out  the  laws  which  thev 
have  previously  made ; that  seems  to  me  a separate  matter  altogether  and 
rather  a question  of  police.  ^ ’ 

_ 4725.  'Hien  you  think  that  in  the  latter  case,  whatever  right  of  appeal  was 
pven  to  the  pm-ties  aggi-ieved  by  any  proceeding  on  the  part  of  the  Commis- 
sioners, should  not  be  determined  by  the  value  of  the  matter  in  question -— 
1 think  so,  certainly.  ^ There  is  no  instance,  I think,  in  England,  so  far  as  I am 
aware,  of  an  appeal  given  from  a Commission,  except  in  the  case  of  the  trial  of 
a legal  right. 

4726-^  There  would  be  a question  of  legal  right  arising  in  this  way  : A partv 
whose  right  to  use  a stake  net  or  any  other  engine  was  disputed,  would  iustifv 
his  fishery,  not  as  a several  fishery,  but  under  the  common-law  right  of  all  the 
subjects  of  the  Queen,  and  in  that  view  he  would  perhaps  be  anxious  to  take 
the  opinion  of  a higher  tribunal  than  that  of  the  Commissioners  upon  it ; what 
in  * u f should  be  the  test  by  which  the  Commissioners 

should  know  whether  an  appeal  was  sought  bond  fide  witli  the  intention  of  try- 
ing a disputed  legal  right,  or  vexatiously  and  for  the  purpose  of  delay?— Mv 
practical  knowledge  does  not  enable  me  to  say  whether  it  is  impossible  to  man 
a nver  with  all  its  rights,  so  that  no  question  of  right  can  ever  afterwards  arise. 
It  It  is  possible  so  to  do,  it  would  settle  the  whole  question,  because  no  claim 
ot  rigfit  could  ever  afterwai'ds  be  made  ; you  might  shut  it  out  altogether,  and 
treat  enti^ly  as  a matter  of  police  the  future  preservation  of  the  river. 

attention  generaUy,  I suppose,  to  the  present 
, . ^ Irish  Fishery  Laws,  and  the  difficulties  which  impede,  or  are  sup- 

to  Jmp^e,  their  working?— I have  looked  at  the  Acts,  and  at  some  Mi- 
nutes of  the  Evidence  before  this  Committee,  since  I was  asked  to  come  here  ; 
out  1 ^annot  pretend  to  anything  like  a knowledge  of  the  subject. 

a general  knowledge  on  the  subject  ? — Yes. 

4729.  Mr.  Bellev}^]  What  Acts  do  you  refer  to  ? — The  Act  of  the  6 & 6 Vic- 
toria, and  the  1 1 & 1 2 Victoria. 

4730*  The  Chairman  says  you  have  a general  knowledge  on  the  subject? — 

0 ar  as  looking  at  those  Acts,  and  at  some  of  the  Evidence  before  this  Com- 
mittee. I have  never  fished  in  Ireland. 

473  !•  Chab'man^  I spoke  rather  of  the  Fishery  Laws  of  Ireland;  you  have 
a general  knowledge  of  the  Fishery  Laws  of  Ireland,  and  the  difficuities  which 
are  supposed  to  impede  theix-  working  ?— I have. 

4732.  From  what  you  have  seen  on  that  subject,  do  you  consider  that  it 
would  be  expedient  that  a Board  or  Court  of  Commissioners,  with  powers 
to  those  of  the  Tithe  Commission,  for  instance,  should  be  created  in 
Ireland,  either  in  permanence  or  for  a limited  time,  for  the  purpose  of  carrjdng 
eution  the  laws  which  regulate  the  Irish  Fisheries,  r — ^I  think,  if  it  is 
S S 2 LI. 
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G.  W.Coofcr,'E&q.  desirable  to  settle  the  rights  of  parties  in  Ireland,  that  it  might  be  done,  and 
“ well  done,  under  the  agency  of  a temporary  Commission. 

19  Apn  1849.  4733.  Will  you  state  what,  in  your  opinion,  ought  to  be  the  powers  and 

functions  of  such  a Commission? — I think  the  powers  of  such  a Commission 
should  be  to  decide  upon  all  obstructions  to  the  free  fishery  in  the  river,  and 
the  free  run  of  salmon,  in  the  fii’st  instance. 

4734.  In  all  rivers  ?— In  all  rivers. 

4735*  Ought  they  to  have  judicial  powers  to  enable  them  to  do  that  ? — They 
must  have  judicial  powers  to  enable  them  to  do  that.  But  then  I think  their 
decision  should  take  some  authoritative  form,  analogous  perhaps  to  that  which 
we  have  in  the  Tithe  Commissions  andin  the  Inclosure  Commissions  in  England ; 
some  durable  form,  I mean.  In  our  Commissions  in  England  they  always  end 
by  some  document  which  shuts  up  the  matter  for  ever.  The  Tithe  Commission 
has  its  map  and  its  apportionment ; by  looking  at  any  number  to  that  map,  you 
see  precisely  the  sum  of  money  which  is  fixed  upon  that  field  for  ever.  The 
Inclosure  Commission  has  its  end  in  an  award  made  by  the  valuer ; a map  and 
a plan  of  the  parish,  showing  to  every  person  the  allotment  made  to  him.  Why 
should  not  the  Fishery  Commission  in  Ireland  also  end  in  its  map  of  the  river, 
showing  the  obstructions  which  are  lawful  in  the  river,  andshomng  the  rights 
whether  to  stake  nets  or  to  bag  nets,  or  w’hatever  they  might  he,  in  the  river  ? 
By  a reference  hereafter  to  the  map,  you  may  try  at  once  whether  a specific  case 
of  obstruction  is  lawful  or  unlawful. 

4736.  Is  there  not  a closer  analogy  between  the  questions  that  come  before 
the  Inclosure  Commissioners  and  those  that  would  come  before  a Fishery 
Commission,  than  there  is  between  the  latter  and  questions  that  come  before 
the  Tithe  Commissioners  ? — I think  there  is  perhaps  a closer  analogy,  because 
they  would  be  questions  of  custom  and  prescription. 

4737-  Of  common? — Of  common  also ; a fishery  in  itself  is  a common,  in 
some  cases. 

4738*  Mr.  Bellew.}  What  is  the  nature  of  the  questions  which  the  Inclosure 
Commissioners  in  this  country  decide  ? — They  decide  on  the  rights  of  com- 
moners upon  the  waste  lands  about  to  be  inclosed. 

4739-  Chairman.]  Will  you  have  the  goodness  to  state  them  in  detail,  for 
the  information  of  the  Committee  ? — The  rights  are  so  various  that  it  would 
be  difficult  to  state  them  in  detail.  There  are  rights  of  pasture,  rights  of  tur- 
bary, and  there  are  very  many  rights  of  common ; the  rights  may,  in  their 
ag^egate,  extend  to  take  all  the  produce  of  the  common,  in  respect  of  lands 
which  are  no  portion  of  the  common. 

_ 4740-  Mr.  Scully.]  Do  questions  of  title  arise  in  such  cases? — Questions  of 
title  to  a right  arise,  but  not  questions  of  title  to  land ; our  English  Com- 
missions are  usually  ousted  of  all  questions  of  title  to  land. 

4741-  Have  you  power  of  deciding  such  cases  ?— No  power  of  deciding  title 
to  land.  The  way  in  which  the  diffidulty  is  avoided  is  this  : every  person  who 
is  found  in  possession  of  land,  or  in  possession  of  the  rents  and  profits  of  land, 
is  treated  as  a landowner  ; the  decision  of  the  Commissioners  giving  no  title, 
but  considering  him  as  a landowner  if  they  find  him  in  possession.  I am  not 
engaged  at  all  under  the  Inclosure  Commission. 

4742.  Chairman.]  But  you  are  the  author  of  a work  on  the  subject  r Yes  • 

there  are  few  inelosures  of  any  importance  in  which  I do  not  advise  some 
party. 

4743-  You  are  also  the  author  of  a work  upon  the  Inclosure  Commissions? 
— Yes. 

4-44.  Will  you  have  the  goodness  to  proceed  ?— The  person  in  possession 
■whoever  he  is,  is  treated  as  a landowner  ; but  if  the  Commissioner  finds  a piece 
of  land,  being  an  old  inclosure,  to  which  the  title  is  disputed,  but  to  which  the 
right  of  common  is  claimed  to  be  either  appendant  or  appurtenant,  although  he 
cannot  decide  who  shall  have  the  land,  yet  he  can  decide  whether  or  not  the 
right  IS  appurtenant  or  appendant  to  the  land ; and  that  decision  is  valid. 

4745.  So  that  the  tenant  represents  the  real  owner  of  the  property  ; if  he  is 

not  himself  the  real  owner,  he  is  there  to  represent  him,  and  the  Commissioner 
determines  only  the  easement  which  is  claimed  as  an  appendant  or  appurtenant 
to  the  land  ? — Yes.  ^ ^ 

4746.  But  he  does  not  determine  who  eventually  is  to  have  the  benefit  of 
that  decision  ? — No. 

4747.  Mr. 
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4747.  Mr.  Bellm.']  Then  the  amount  and  value  of  the  inclosure  makes  no 
difference  r — I think  under  the  Inclosure  Act  there  is  an  appeal,  but  at  this 
moment  I cannot  recollect  the  exact  sum  which  is  fixed ; it  is  only  in  questions 
of  rights  of  common ; where  a question  arises  of  i*ight,  there  is  an  appeal ; in 
questions  of  amount  of  compensation  the  Commissioners  have  an  absolute  dis- 
cretion. 

4748.  Chairman.']  But  I apprehend  that  the  Commissioners  do  determine, 
do  they  not,  whether  a certain  piece  of  land  claimed  to  be  part  of  a common 
is  in  point  of  fact  common  land  or  not? — Yes. 

4749.  So  that  if  it  should  appear  to  the  Commissioners  that  a close  was 
private  and  not  common  laiid  at  all,  they  would,  in  tracing  the  boundaries  of 
the  common,  exclude  that  piece  of  land  ? — They  would,  or  treat  it  as  an 
encroachment ; the  whole  thing  would  be  tried  as  a question  of  encroachment 
or  non-encroachment,  or  old  inclosure. 

4750.  To  that  extent,  then,  they  do  determine  questions  of  title  to  land,  and 
not  further  ? — Yes. 

4751.  Mr.  Bourke.]  Their  deciding  that  a piece  of  common  land  is  not  an 

encroachment  upon  the  common,  would  not  be  held  as  a title  in  the  owner? 

No,  it  would  not. 

4752.  Mr.  BellewP]  Their  decision,  in  fact,  would  not  affect  legal  proceedings 
at  all  ? — Not  at  all ; it  would  only  do  this  : if  it  is  not  an  encroachment  the  com- 
moners have  no  right  to  run  their  cattle  over  it,  and  the  Commissioners  have 
no  right  to  divide  it. 

4753.  If  you  apply  that  case  to  weirs  on  rivers  in  Ireland,  how  would  it 
meet  the  difficulty  of  avoiding  litigation:  the  question,  I apprehend,  is  very 
often  whether  a weir  should  be  there  or  not  r — That  is  the  very  question  which 
I think  those  Commissioners  should  decide  once  and  for  ever. 

4754-  The  Inclosure  Commissioners  do  not  decide  the  title  with  regard  to 
land  ?— I take  it  that  this  is  not  a title  to  land ; this  is  a title  to  a prescription. 
The  building  of  a weir  across  a river  is  surely  a matter  which  must  be  done  either 
by  grant,  or  by  charter,  or  by  prescription  ; the  trial  of  a prescription,  which 
supposes  a grant,  is  precisely  that  which  is  done  every  day  in  England  by  the 
Assistant  Inclosure  Commissioners  and  the  Assistant  Tithe  Commissioners..  A 
modus  is  a prescription  or  a custom ; a right  of  common  is  a prescription  or 
a custom. 

4155'  Chairman.]  The  decision  of  the  Tithe  Commissioners  upon  a question 
of  tithe  or  modus,  and  the  decision  of  the  Inclosure  Commissioners  upon  a 
question  of  common,  under  these  Acts  of  Parliament  determines  those  questions 
for  ever? — Yes,  subject  to  appeal. 

4756.  Subject  to  such  right  of  appeal  as  is  allowed  by  the  Act  of  Parlia- 
ment ? — Yes. 

^ 4757-  So  that  a similar  jurisdiction  conferred  upon  a Board  of  Commissioners 
in  Ireland  for  regulating  Irish  fisheries,  would  determine  for  ever  questions  of 
encroachment  upon  the  rivers,  whether  in  the  shape  of  weirs  or  otherwise  r — It 
would  determine  for  ever  the  question  as  to  whether  the  weir  which  is  the 
subject-matter  of  the  dispute  shall  or  shall  not  exist. 

4758.  Mr.  Bourke.]  In  fact,  whether  it  is  an  encroachment  upon  public 
rights  or  not  ? — Yes. 

4759*  Chairman.]  All  that  it  would  not  determine  would  be  this ; if  they 
decided  that  the  weir  was  a legal  weir,  their  decision  would  not  give  that  weir 
to  one  party  or  to  another  party  ?— No. 

4760.  It  would  leave  the  title  to  the  ordinary  courts  of  law  and  equity.^ — It 
would  only  go  to  the  legality  of  the  existence  of  the  weir ; whether  it  belonged 
to  John  Stiles  or  John  Nokes,  would  be  afterwards  a question  for  the  ordinary 
courts  in  the  usual  way. 

47i>i-  ^v.  Bourke.]  It  would  be  a question  then,  as  it  were,  between  the 
public  and  the  obstruction  itself  ?— Yes. 

4762.  Mr.  Scully.]  In  those  cases  respecting  your  decisions  upon  the  modus 
of  tithes,  are  the  cases  which  you  decide  generally  under  20 1.  or  over  20 1.  r 

In  a great  many  instances  they  are  over  20  f. 

4763.  In  those  cases  do  you  find  many  appeals  from  your  decisions  r — Not 
a great  many. 

4764-  In  the  case  of  the  Irish  fisheries,  where  the  value  was  considerably 
over  20 1.,  would  you  increase  the  powers  of  the  Commissioners  to  try  those 
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C.W.  CooAe,  Esq.  cases  where  the  annual  value  might  be  50  or  100  ^.r — That  is  a question. 

which  depends  so  much  upon  the  state  of  property  in  Ireland,  and  the  con- 

19  April  1849.  fidence  which  may  be  by  public  opinion  in  Ireland  placed  in  the  Commission, 
I think,  that  I cannot  undertake  to  answer  it  at  all. 

4765.  Chairman.'}  These  inquiries  would  be  from  tlieir  very  nature  tempo- 
rary, and  therefore  you  propose  a temporary  Commission  for  the  settlement  of 
these  questions? — ^Yes. 

4766.  Have  you  turned  your  attention  to  the  other  difficulties  of  the  case ; 
that  is,  with  respect  to  what  may  be  called  moveable  fixed  obstimctions  ; those 
that  ai’e  capable  of  being  taken  from  one  place,  and  set  down  at  another : stake 
nets,  Scotch  weirs,  bag  nets,  and  obstructions  of  that  character? — Yes. 

4767.  You  are  aware  that  in  the  present  state  of  the  law  in  Ireland,  it  is 
necessary  to  obtain  a conviction  in  every  case,  in  order  to  warrant  the  prostra- 
tion of  such  an  engine? — Yes. 

4768.  "Would  it  in  your  judgment.be  necessary  to  arm  such  a Commission 
as^  you  propose,_  a permanent  commission  however,  with  power  to  take  the 
initiative,  and  without  waiting  for  a judicial  decision  to  prostrate  such  engines 
in  any  river  district  where  they  might  exist  ?— Supposing  the  Commission  to 
have  done  their  work,  and  to  have  set  out  definitively  the  le.gal  rights  of  the 
parties  in  the  river,  it  would  be  a mere  matter  of  police  to  remove  every  ob- 
struction which  was  not  found  in  their  map. 

4769.  Then  you  think  that  this  temporary  Commission  should  be  armed  with 
power  to  declare  not  only  the  rights  of  weir  owners  to  their  particulai*  weirs, 
but  to  declai'e  also  the  rights  of  the  public  to  all  parts  of  the  rivers,  whether 
they  were  covered  with  weirs  or  not  ?— I think  so,  certainly ; the  inspectors  now 
have  power  to  make  bye-laws,  I think. 

4770.  You  are  awai’e  that  in  this  country  there  still  exist  a number  of  Acts 
of  Parliament  which  are  not  necessary  to  be  enforced,  but  under  which  the 
Commissioners  of  Sewers  are  appointed  ?— Yes  ; I am  aware  that  the  Commis- 
sioners of  Sewers  anciently  had  such  a jurisdiction,  and  probably  have  it  still. 

477 1 . That  is  to  say,  it  was  exercised  formerly  by  them  ?~ "We  find  instances 
of  It  in  Callis’s  Book  on  Sewers,  but  I am  not  aware  of  any  modern  instances. 

4772.  You  are  aware  that  the  practice,  as  well  as  we  can  get  it  from  that 
book,  was  to  appoint  certain  court  days  for  holding  their  river  courts  on 
which  days  all  claimants  to  several  fisheries  or  other  exceptions  to  the  common- 
law  nght  of  navigation  and  fishery,were  summoned  to  attend,  and,  before  a jury 
which  the  sheriff  bad  empanneled  for  the  purpose,  their  titles  were  examined 
mto  and  decided  by  the  Commissioners?—!  believe  that  is  the  purport  of  the 
information  which  we  get  from  Callis  upon  the  subject. 

4773-  Does  it  appear  that  the  measures  taken  under  the  authority  of  these 
old  Acte  of  ParUament  have  been  successful  in  England,  in  freeing  the  English 
rivers  from  illegal  obstructions  at  a cheap  cost  and  without  prejudice  to  private 
rights  ?-My  experience  of  the  English  rivers  is  not  sufficient  to  enable  me  to 
speak  to  that. 

4774-  But  as  a matter  of  fact  the  Commissioners  of  Sewers  are  no  lonaer 

called  upon  to  exercise  those  functions  ? — No,  they  are  not  ° 

tt,  presumed  that  there  is  no  longer  any  occasion  for 

them  I-— It  may  be  so  presumed.  ^ 

dotm/  Bellew,}  At  present  they  do  not  exercise  any  such  power  ? They 

4779-  All  at  a remote  period  ?-All  at  a remote  period,  certainly. 

Henry  thTeZ-Y^™' 

478;^  And  they  continued  to  exercise  their  functions  down  to  the  neriod 
when  CaJhs  wrote  and  afterwards  ?-Yes ; Callis  is  a very  old  text  book  ^ 

4782.  Can  you  form  any  opinion  of  the  relative  cost  (taking  the  greater 
number  of  eases,  not  speaking  of  particular  ones)  of  proceeding!  before  such 
a Commission,  and  those  before  one  of  the  ordinary  lourts  offustLe  L re: 
spect  of  the  same  matter  r Take,  for  instance,  an  investigation  before  a Court 
of  Common-law,  or  a Court  of  Equity,  into  a question  of  modus,  which  is  a 

prescription 
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prescription  in  respect  of  tithe,  and  a similar  investigation  before  the  Tithe  ® 
Commissioners  ; what  in  your  opinion  would  be  the  saving  of  expense  to  the 
parties? — It  is  scarcely  possible  to  make  such  an  estimate.  For  instance  in 
one  little  parish  in  Cumberland,  I found,  when  I went  down  some  time  ago 
for  tlie  Tithe  Commissioners,  that  they  had  been  for  20  years  in  Chancery 
with  some  15  or  20  suits,  I believe,  and  the  cost  must  have  been  something  far 
greater  than  the  fee  simple  of  the  tithe,  certainly.  That  case  was  tried,  and  an 
appeal  against  the  decision  was  made  and  heard  at  Carlisle,  and  I should  think 
it  cost  infinitely  less  than  any  one  of  those  suits  had  been  costing  for  two  or 
three  years  only ; and  that  settled  it  for  ever.  There  was  a decision  given  by 
the  Commissioner  ; there  was  a feigned  issue  taken  at  once  to  a jury,  and  a 
verdict  given,  which  shut  up  the  whole  case  for  ever ; there  were  no  means  of 
going  further. 

4783.  Do  you  find  tliat  that  mode  of  appeal  by  the  feigned  issue  is  a satis- 
factory mode  of  determining  questions  of  law  and  fact,  when  the  parties  are 
dissatisfied  with  the  decision  of  the  Commissioners  ? — Yes,  I tliink  so. 

47  84.  In  your  judgment  it  is  not  necessary  to  carry  it  beyond  a judge  and 
jury  ?— Certainly  not,  except  to  give  the  full  court  the  power  which  they  have 
of  reviewing  a judge’s  decisions  upon  questions  of  law,  and  the  verdict  of  a jury 
where  it  is  perverse. 

4785.  They  have  that  power  ? — They  have  the  same  power  which  the  court 
in  banc  have  in  other  cases,  of  granting  a new  tidal  either  for  misdirection  or 
for  a perverse  verdict. 

47S6.  That  is  final.? — Yes. 

4787.  If  they  refuse  a new  trial,  the  paities  cannot  cai’ry  it  to  the  House  of 
Lords?— It  is  veiy  difficult  to  say  whether  they  can  or  cannot  carry  it  there. 

I apprehend  they  would  have  the  same  power  in  feigned  issues  as  they  have  in 
any  other  cases  ; upon  a bill  of  exceptions  appearing  on  the  record,  tliey  might 
carry  it  up  to  the  House  of  Lords. 

4788.  Uo  you  think  that  it  does  not  defeat  the  purpose  of  the  Act,  which  is 
cheapness  and  dispatch,  to  give  a right  of  appeal  first  to  a judge  and  jury, 
then  to  the  court  in  banc,  and  then  to  the  House  of  Lords  ? — That  would 
depend  in  a great  measure  upon  the  importance  of  the  interests  involved,  and 
the  extent  to  which  the  particular  rule  would  operate.  I know  many  instances 
in  which  it  would  have  been  very  advantageous  if  we  had  had,  in  the  first 
instance,  a decision  of  the  House  of  Lords  upon  some  great  principle  which 
would  rule  a multitude  of  cases  ; but  I cannot  tell  whether  that  would  be  likely 
to  arise  in  the  fishery  cases. 

4789.  Do  you  think  that  the  a])peal  might  be  immediately  from  a judge  and 
jury  to  the  highest  appellate  court  ? — That  would  be  a novelty. 

4790.  You  are  aware  that  such  a limited  right  of  appeal  has  been  given  by 
some  of  the  Charity  Acts,  in  certain  cases  ? — Yes. 

4791.  Do  you  see  any  other  objection  to  it  than  that  of  novelty? — I do  not 
see  any  other  objection  to  it  at  all,  than  that  of  novelty. 

4792.  Mr.  Scully^  You  would  not  have  questions  of  law  argued  again  in  the 
court  in  banc ; you  would  have  them  go  from  the  judge  of  assize  to  the  House 
of  Lords? — No,  I do  not  say  that. 

4793-  Chairman.']  My  question  was  whether  you  see  any  objection  to  an 
appeal  being  earned  direct  from  the  Nisi-prius  Court  to  the  House  of  Lords  ? — 

A motion  for  a new  trial  in  banc  is  hardly  an  appeal ; it  takes  a different  form. 

47  94*  Can  you  suggest  any  method  by  which  a nght  of  appeal  may  be  secured 
to  parties  dissatisfied  with  the  decision  of  the  Commissioner,  so  as  to  secure 
the  due  examination  of  really  difficult  questions,  questions  of  title,  and  yet  at 
the  same  time  to  ensure  to  poorer  litigants  that  they  shall  not  be  exposed  on  all 
occasions  to  the  vexatiousness,  the  delay,  and  the  expense  of  appeals  where  no 
ground  exists  for  them  ? — It  might  be  done,  as  it  has  been  done  in  some  other 
instances,  by  forbidding  any  appeal  whatever  to  the  court  in  banc,  or  any  writ 
of  error,  except  it  were  allowed  by  the  judge. 

4795-  That  would  be  sufficient  security? — I think  that  would  be  sufficient 
security,  unless  it  should  be  supposed  that  the  judge  would  be  unwilling  to  take 
the  responsibility  of  shutting  out  the  power  of  appeal. 

, 4796-  There  is  something  like  it  in  those  provisions  which  give  the  Commis- 
sioners discretion  in  certain  cases  to  allow  an  appeal  from  their  decisions  ? — 
What  Commissioners  ? 
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<?.  JK  Cooke,  Esq.  ^4797.  I do  not  mean  the  Tithe  Commissioners  ; but  I refer  to  cases  where 
~ g Commissioners  appointed  under  different  Acts  of  Parliamentj  for  instance 
’ 1 49.  Compensation  Commissioners,  have  been  so  authorized  r — Something  like  the 

power  of  the  magistrates  at  quarter  sessions  to  grant  a case  ? 

4798.  Yes.  Can  you  state,  or  have  you  any  means  of  knowing,  wdiat  the 
average  cost  of  proceedings  before  the  Tithe  Commission  has  been,  since  your 
connexion  with  it  r — In  tr)dng  a disputed  case  of  modus  ? 

4799*  Yes,  of  prescription  ? — I have  no  means  of  stating  exactly,  but  it  would 
be  comparatively  trifling. 

4800.  Have  you  decided  many  such  cases  ? — Several  hundreds. 

^4801.  And  a great  number  of  cases  in  which  no  such  question  arose? — 

4802.  Have  you  any  notion  how  many  cases  have  been  decided  by  you 
since  you  have  been  on  the  Tithe  Commission  ? — I have  no  record  of  them,  but 
I should  think  probably  500,  probably  more.  In  many  instances  no  decision 
is  given  ; the  case  breaks  down,  and  the  parties  retire  ; they  see  how  the  deci- 
sion must  go  ; that  is  the  result  in  very  many  instances. 

4803.  Mr.  Bellerv.']  What  is  the  proportion  of  parishes  in  England  under 
tithe  composition?— There  is  a return  to  Parliament;  I forget  the  number. 
A great  many  cases  will  arise  in  the  same  parish : for  instance,  there  will  be 
frequently  10,  20,  or  30  modus  questions  in  the  same  parish,  all  of  which  must 
be  separately  tried  if  the  parties  insist  upon  it. 

4804.  Chairman.]  The  maps  are  quite  conclusive? — They  are. 

4805.  They  have  the  authority  of  the  Act  of  Parliament  ?— The  map  and  the 
apportionment,  for  the  purposes  for  which  they  are  made ; they  are  not  evidence 
of  boundaries  of  property  and  so  on,  unless  they  are  sealed  with  the  seal  of  the 
Commission. 

4806.  Then  they  are  ?— Then  they  are  evidence  to  that  extent. 


Luna,  23*  die  Aprilis,  1849. 


MEMBERS  PRESENT. 

Captain  Archdall.  | Mr.  Grogan. 

Mr.  Bellew.  Captain  Jones. 

Mr.  Bourke.  | Mr.  Scully. 

THOMAS  CHISHOLM  ANSTEY,  Esq.  in  the  Chair. 


Robert  Allen,  Esq.,  Seijeant-at-law,  called  in;  and  Examined. 

R- Alien,  4^07.  Chairman^  YOU  are  a Member  of  the  Oxford  Circuit? — lam. 

•— — — 4808.  Are  you  acquainted  with  the  navigable  and  salmon  rivers  of  Ireland  r — 

23  April  i849’  I have  in  two  successive  years  made  tours  of  nearly  all  those  rivers  from  the 
south  of  Ireland,  and  also  the  Shannon,  and  up  towards  the  north  the  rivers  of 
Connemara,  with  a view  only  to  angle. 

4809.  Have  you  angled  in  those  rivers  in  two  successive  years  ? — Yes,  in  all 
those  rivers,  in  the  years  1836  and  1837. 

4810.  Captain  Jones.]  Not  further  north  than  Connemara  ?— No  further  north 
than  that ; I did  not  find  the  rivers  beyond  that  very  desirable. 

4811.  Chairman.]  You  have  not  fished  in  those  rivers  since  1842? Since 

1842,  I was  astounded  to  find  that  some  statutes  of  a probibitoi’y  nature,  with 
regard  peculiarly  to  Ireland,  had  been  passed.  I was  perfectly  astounded  to  find 
that  restrictions  were  set  up  to  fishing  generally  in  that  country,  which  seemed  to- 
me to  be  in  the  highest  degree  mischievous  to  the  country  in  general,  and 
certainly  most  unjust  and  oppressive  to  the  people. 

4812.  Since  those  Acts  passed,  you  have  not  yourself  fished  in  those  rivers  ? 

I have  never  visited  Ireland  since,  and  probably  never  should,  so  lone  as  those 
restrictions  remained.  ® 

4813.  Captain  Jma.]  To  which  Act  do  .you  refer  ?— I think  they  were  passed 

in 
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m 1 ^42  ; there  were  several,  one  requiring  that  a rod  should  be  reffistered  for 
instance,  and  some  other  Acts  declaratory  of  certain  riahts  and  prWleaes  ’and 
declaratory  of  certain  patents  being  legal,  and  reciting  that  there  had  been 
doubts  as  to  their  legality.  I take  those  statutes  altogether,  especiahy  those 
which  restrict  all  angling,  and  require  the  registering  of  rods  for  every  district  * 
those  are  the  statutes.  The  first  statutes  to  which  I refer,  ai-e  those  that  declare 
certain  rights,  some  by  patent,  and  some  by  prescription,  to  be  vahd  and 
reciting  that  certain  doubts  had  existed  previously,  as  to  their  validity,  the  effect 
of  which,  as  it  struck  me  at  the  time,  was  to  confer  upon  individuals  very  restric- 
tive rights  that  never  had  been  admitted  or  recognised  before  in  that  country 
involving  the  necessity  on  every  person  who  visited  that  countiy,  to  obtain  per- 
mission to  go  upon  those  waters,  which  had  hitherto  been  as  free  as  the  air. 

4814.  Chairman.']  'With  what  rivers  were  you  particularly  acquainted  durina: 
the  years  of  which  you  speak  ?— There  were  the  rivers  of  Keny,  all  of  them 
I fished  nearly  from  the  sources  to  the  debouchures,  or  mouths.  I think  I may 
say  the  whole  of  them,  even  to  rivulets.  1 never  found  in  tliose  years  the  least 
restriction,  eithm-  upon  myself,  or  upon  any  other  person,  to  angle’ or  to  fish,  hut 
I found  restrictions  upon  all  sea  fishing  that  approached  within  a certain  prox- 
imity to  the  mouths  of  those  rivers.  I myself  had  a yacht  at  the  island  of 
Valentia  for  about  three  months,  I think,  and  fished  the  coast,  also  fishing, 
where  I had  an  opportunity,  any  of  the  rivers  that  fell  in  there ; and  I went  up 
to  the  sources  of  the  rivers.  I found  in,  I may  say,  nearly  all  those  livers  no 
restriction  as  to  angling  whate.ver  by  any  class  of  persons,  or  to  any  extent; 
but  I found  restrictions  which  appeared  to  me  unintelligible,  but  I was  told  that 
they  existed,  either  by  some  prescriptive  right,  or  by  some  assumed  patent ; 
those  rights  were  to  extend  a right  of  fishei-y  into  the  bays,  and,  in  fact,  into 
the  high  seas,  which  appeared  to  me  to  be  altogether  contrary  to  the  usage  of 
all  countries,  and  especially  of  this  country,  and  the  laws  of  this  countr^  A 
person,  therefore,  under  those  restrictions,  would  have  no  right,  it  appeared,  to 
cast  a net,  or  to  use  any  device  whatever  for  the  taking  of  fish,  if  it  wore  within 
a certain  distance  of  a certain  assumed  right  of  fishery;  and,  in  one  instance  (I 
think  it  was  at  that  bay,  which  is  formed  by  the  Lake  of  Wateiwille,  belonging  to 
Mr.  Butler  in  Kerry)  that  privilege,  I believe,  was  extended  to  the  whole  bay, 
four  or  five  miles  out.  Indeed  I had  heard  that  many  fishermen  had  bee'n 
taken  up,  and  their  nets  destroyed,  and  themselves  punished  very  severely  for 
fishing  at  sea,  as  I myself  chose  to  fish ; and  I was  told  that  I was  liable  under 
certain  rights  in  Mr.  Butler’s  possession  or  enjoyment,  to  the  same  punishment. 
Those  restrictions  never  fell  upon  me,  certainly.  I was  never  interfered  with, 
but  they  appeared  to  me  to  be  lights  assumed  against  all  common  law,  and  all 
known  law’.  I fished  also,  I sliould  say,  the  mouths  of  the  Shannon,  and  iiil  the 
rivers  up  there,  and  I found  the  same  I’ights  existing  in  parties. 

4^15.  Claimed,  you  mean  ? — The  same  assumed  claims  existing  in  different 
persons. 


4816.  And  did  you  find  them  enforced  to  the  same  extent  in  all  rivers  ? — 
Always  enforced  against  the  fishermen ; against  myself  they  were  not  personally 
enforced,  but  I was  always  told  on  every  occasion  when  I was  fishing  with  a view 
to  catch  any  of  the  fish  within  these  prohibited  bounds,  that  I was  liable  to 
certain  punishments,  which  seemed  to  me  very  foreign  to  the  ordinary  law. 

4817.  Having  so  strong  an  opinion  upon  the  legality  of  these  claims,  were 
you  deterred,  by  apprehension  of  these  supposed  consequences,  from  fishing  in 
the  bays  1 — In  many  districts  I was  entirely  deterred ; in  the  mouth  of  the 
Shannon  I was  entirely  deterred  from  fishing,  by  the  representations  made  to 
me,  and  I went  therefore  round  to  Connemara  j when  I got  to  Connemara,  I 
there  found  an  assumed  right  of  fishery  in  the  late  Mr.  Martin. 

4818.  In  what  river  was  that? — I forget  the  name  of  it,  but  it  runs  up  to 
his  own  house. 


4819.  Mr.  Grogan.']  Baliinahinch ? — Yes;  it  forms  an  outlet  of  a chain  of 
lakes  which  run  up  through  the  mountains  of  Connemai’a ; now  the  tideway  there 
is  quite  up  to  the  bridge  of  Baliinahinch,  and  I believe  would  be  navigable  there 
if  it  were  necessary,  which  unhappily  it  is  npt,  by  boats  of  considerable  tonnage. 

4820.  Chairman.]  Is  the  water  salt  there  r — Quite  fresh  at  low  water,  salt  at 
high  water. 

482 1 . Mr.  Grogan.]  Can  you  say  what  the  entire  depth  of  water  at  the  bridge 
■would  be? — I suppose  at  high  water  the  depth  would  be  from  15  to  20  feet  at 
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the  bridge  ; no  doubt  it  would  be.  I was  very  much  astounded  when  I was  told 
that  these  rights  existed  to  interfere  with  and  restrain  persons  from  fishing  in  the 
tidesway,  because  I could  not  comprehend  by  what  means  such  a right  could  have 
accrued  to  any  person.  It  appeared  to  me  that  there  could  be  but  two  w'ays  in 
■which  that  right  could  be  acquhed  ; the  first  would  be  by  Royal  grant,  which,  I 
believe,  is  assumed  by  some  of  the  parties  setting  up  a claim  by  patent  right,  and 
the  next  by  some  right  which,  where  you  cannot  produce  the  patent  itself,  would 
amount  to  a prescriptive  right.  Custom,  of  course,  could  have  no  effect  uijon  it, 
because  if  persons  assumed  the  right  of  a fishery  of  that  kind  which  was  already 
in  possession,  custom  could  have  no  effect  upon  it,  unless  it  developed  something 
like  satisfactory  evidence  that  there  had  been  before  the  time  of  legal  memory  a 
Royal  grant.  And  then  with  regard  to  a patent : apatent  or  Royal  grant  could 
only  exist  where  such  right  existed  in  the  Crown  itself  to  convey ; but  if  no  such 
right  existed  in  the  Crown  to  convey,  a patent  by  the  Crown  is  as  valueless  as 
the  piece  of  paper  on  which  it  is  written.  As  well  may  the  Q.ueen  of  England 
attempt  to  make  to  any  one  of  you  gentlemen  a Royal  grant  of  my  house  and 
my  garden,  as  to  make  a Royal  grant  of  that  which  has  already  been  reduced 
into  possession  by  the  inhabitants  of  the  country. 

4822.  Captain  Jones.]  Were  these  difficulties  which  were  thrown  in  your  way 
interposed  by  some  person  who  claimed  a right  to  a several  fishery  ? — No,  cer- 
tainly not ; but  I found  that  the  persons  who  exercised  the  same  fisliing  that  I 
did  had  not  only  been  interfered  with,  but  had  absolutely  been  punished,  and 
many  of  them  very  severely;  I believe  many  of  them  sent  to  prison. 

4823.  Chairman.]  Do  you  follow  the  Honourable  Member’s  question ; the 
Honourable  Member  asks  you  whether  these  claims  to  prevent  your  fishing  in 
these  rivers  were  put  forward  by  persons  themselves  claiming  a several  fishery  ? 
— In  my  own  person  not;  but  1 understood  that  they  wex*e  put  forward,  and 
always  were  acted  upon  in  respect  of  those  persons  who  told  me  of  their  suffer- 
ings, and  of  my  own  liabilities  in  fishing. 

4824.  Captain  Jones.]  May  I ask  whetheryour  attention  was  particularly  called 
to  the  Act  of  Parliament  under  which  you  were  desired  not  to  fish? — There 
were  no  Acts  of  Parliament  relative  to  it  at  that  time ; 1 am  speaking  of  the  years 
1836  and  1837  ; none  of  these  rights  then  existed  by  any  Act  of  Parliament. 

4825.  At  what  time  did  you  find  these  claims  on  the  part  of  certain  persons 
to  prevent  you  from  fishing  r— In  the  years  1836  and  1837,  when  I myself  was 
fishing  there,  and  when  these  assumed  rights  existed.  I understood  that  some 
class  of  these  righte  was  attempted  to  be  sustained  by  prescription,  and  others 
by  actual  patents ; some  I believe  existed  by  actual  patents  ; I believe  one  at 
Limerick  was  well  assumed.  When  I found  that  those  claims  were  actually 
validated  by  Acts  of  Parliament,  then  I ceased  of  course  to  have  any  doubt  of 
the  existence  of  them. 

4826.  Mr.  &«%.]  You  have  not  been  there  since  1842? — Not  since  1842. 
Since  the  operation  of  either  of  these  Acts,  I have  never  visited  Ireland  at  all. 

4827.  Chairman.]  I think  you  stated  that  your  attention  had  been  only  gene- 
rally directed  to  the  fact  of  the  subsequent  legislation  upon  the  previous  law  ; 
you  have  not  considered  the  question  specifically,  I apprehend,  how  far  legisla- 
tion since  1842  has  operated  to  divest  the  public  of  its  rights,  and  to  vest  those 
rights,  _ or  a portion  of  them,  in  private  individuals  1 — I have  not  seen  those  Acts 
of  Parliament.  I have  not  personally,  of  course,  any  knowledge  of  the  effect 
which  they  have  had ; but  the  effect  of  those  statutes,  as  far  as  I can  conceive 
them  to  act,  must  necessarily  be  this,  that  they  rob  and  cheat  the  public  of  Ire- 
land of  rights  of  vvhich  they  were  in  the  undoubted  possession  before  that  time. 
I say  undoubted,  because  I speak  legally,  and  not  in  consequence  of  assumed 
rights. 

4828.  Mr.  Grogan.]  Your  impression  of  the  Acts  to  which  you  now  refer  is, 
that  they  confirmed  claims  prejudicial  to  the  public,  which  claims  were  more 
than  doubtful  in  point  of  law  ? — That  is  undoubtedly  my  opinion. 

4829.  Chairman.]  Whatever  effect  they  have  had  in  altering  the  law,  such  as 
it  was  previously  to  1842,  has  been  prejudicial  to  the  public  ?— I think  prejudicial 
in  the  highest  degree ; and  my  reasons  are  these  : that  supposing  thtse  Acts,  as 
no  doubt  they  do,  having  passed  now,  confirm  these  exclusive  and  monopolizing 
piivileges  to  individuals,  it  may  be,  and  I have  no  doubt  was  said,  that  the  result 
of  them  was  to  protect  the  breed  of  salmon  and  trout ; and  even  eels,  I see,  are 
protected  by  Act  of  Parliament.  The  result  of  that  has  been,  and  would  nies- 
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sarily  be  to  confer  upon  individuals  certain  rights  which  previously  to  that  time 
had  been  enjoyed  by  the  people  at  large,  as  I contend,  and  as  I believe  the  law 
to  be,  and  those  peculiar  and  monopolizing  privileges  must  have  and  have  had 
this  effect,  the  moment  they  are  enjoyed;  at  present  they  are  let  as  a matter 
of  commerce  to  parties  who  are  ready  to  take  them ; the  fish  then  is  all 
brought  into  one  net  to  the  possession  of  one  person,  is  consigned  to  markets 
at  a distance  en  masse,  and  the  money  is  received  and  paid  to  the  landlord,  who 
is  probably  an  English  proprietor.  I speak  advisedly  when  I say  that,  for  I 
believe  nearly  all  the  best  rivers  are  in  the  hands  of  English  proprietors  ; the 
money  therefore  leaves  the  country  in  the  shape  of  rental,  and  is  spent  in  this 
country.  The  result  is,  that  a quantity  of  food  which  would  otherwise  have 
been  fairly  disseminated  amongst  the  people,  is  reduced  into  a hard  sum  of 
money  by  another  market,  and  the.  money  transmitted  elsewhere,  so  that  the 
people  quoad  that  quantity  of  food,  are  undoubtedly  impoverished  by  these 
statutes.  Now  I think  that  is  an  observation  applicable  to  the.  whole  of  those 
rivers  where  these  assumed  rights  are  now  claimed ; in  another  point  of  view,  as 
fai’  as  my  experience  extended  to  those  portions  of  the  countiy  which  I visited, 
it  apj)eared  to  me  that  tlrere  were  but  two  ways  in  which  that  country  could  be 
benefited ; the  one  would  be  by  the  introduction  of  manufactures,  of  which  it  is 
wholly  deficient,  and  the  other  by  an  inducement  to  persons  of  property  to  reside 
there.  Now  I sec  an  island  situated  somewhere  near  it,  which  is  exactly  in  the 
same  predicament ; that  island  is  the  Isle  of  Man  ; I do  not  know  that  it  enjoys 
any  much  greater  privileges  than  are  enjoyed  by  Ireland,  and  I do  not  know  that 
it  presents,  and  am  certain  that  it  does  not,  any  better  surface  for  cultivation 
than  the  west  of  Ireland.  Nowthe  Isle  of  Man  has  no  manufactures;  hutithas, 
first,  a free  fishery  all  around  it,  and  next,  it  presents  opportunities  and  induce- 
ments to  persons  of  property  and  capital  to  reside  there,  and  to  go  there,  and 
the  indigenous  j)ioduction  of  the  country  bears  no  compaidson  at  all  to  the 
wealth  of  that  island  ; that  island  is  a wealthy  island,  and  whatever  may  be  the 
changes  or  chances,  whatever  may  be  the  loss  of  production,  we  hear  no  com- 
plaints from  the  Isle  of  Man  ; it  is  so  situated  that  it  is  supplied  by  the  foreign  aid 
of  its  wealthy  neighbours.  Now  I look  upon  the  whole  of  the  South  of  Ireland 
and  all  that  part  of  Ireland  which  is  not  an  immediate  market  to  England,  as 
exactly  in  the  situation  of  the  Isle  of  Man ; I believe  that  such  is  the  beauty  of 
the  country,  such  the  fertility  of  its  soil,  and  as  far  as  my  experience  goes,  such 
the  kindness  and  good  conduct  of  the  people  (and  I walked  through  the  whole 
of  it,  and  1 speak  advisedly  when  I say  that  a population  more  inoffensive  I 
never  passcid  through) ; I say  that  these  circumstances  do  offer  vast  induce- 
ments to  persons  of  independent  property  to  go  there,  and,  if  property  could 
be  purchased  there,  to  reside  there ; but  I tliink  it  would  operate  (to  myself 
personally  it  would)  as  an  entire  obstacle  if  parties  were  to  be  restricted  there 
by  Acts  of  Parliament  of  tliis  kind;  if  they  were  to  be  restricted  that  they 
should  not  have  the  common  rights  which  they  might  enjoy  in  any  part  of 
England,  or  in  Scotland,  or  any  other  country  which  I know. 

4830.  Mr.  Grogan.'\  Are  those  restrictions  to  which  you  have  this  moment 
alluded,  with  respect  to  the  open  sea? — The  open  sea,  and  the  rivers. 

483 1 . The  tidal  rivers  ? — The  tidal  rivers,  and  the  other  rivers  which  are  not 
claimed;  there  are  other  rivers  where  there  are  no  rights  claimed;  to  what- 
ever extent  a navigable  luver  goes,  I hold  that  it  is  a common  fishery  for  the 
inhabitants. 

4832.  Chairman.']  Even  above  the  tidal  portion? — As  long  as  it  is  navigable. 

4833.  Supposing  these  claims  to  be  illegal  in  1836  and  1837>  the  law  then 
not  being  altered  as  it  has  been  by  subsequent  Acts  of  Parliament,  you  as 
representing  the  public,  if  you  had  thought  fit  so  to  do,  could  have  established 
in  a court  of  law  the  illegality  of  these  claims,  probably  in  all  cases ; at  all 
events  in  all  cases  that  came  under  your  notice  ? — Yes. 

4834.  But  now  you  think  that  since  the  Act  of  1842,  although  the  common- 
law  right  of  the  public  is  where  it  was,  such  difBculties  have  been  created  by 
these  Acts  of  Parliament,  that  it  might  be  in  some  cases  impossible  to  enforce 
the  public  rights  against  these  usui'pations,  and  that  these  usurpations  in  certain 
cases  have  acquired  the  character  of  legal  rights  ? — Yes ; I think  by  the  statute 
they  have  now  become  perfect  law,  and  the  rights  are  perfectly  validated  which 
at  this  time  were,  in  my  opinion,  wholly  invalid. 

4835.  So  far  as  the  Acts  of  Parliament  have  operated  at  all? — Yes. 
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4836.  Supposing  the  Acts  of  Parliament  on  examination,  are  found  to  con- 
tain contradictory  and  inconsistent  provisions  in  that  respect,  of  course  the 
public  will  have  the  benefit  of  such  contradiction? — No  doubt. 

4837.  But  so  far  as  the  Acts  of  Parliament  have  operated  to  change  the  law 
at  all,  that  change  has  been  to  the  benefit  of  the  usurpation  and  to  the  prejudice 
of  the  common-law  right  ? — Indubitably ; to  set  up  rights  which  woukl  have 
had  no  foundation  if  any  person  with  spirit  and  knowledge  had  resisted  them. 

4S38.  Mr.  Grogan.~\  You  have  visited  Scotland  for  a similar  purpose  to  that 
for  which  you  visited  Ireland? — Yes. 

4839.  Have  you  found  the  same  obstructions  and  limitations  there  ? — None 
whatever.  I have  never  found  the  least  obstruction  to  any  fishing  in  Scotland, 
■except  where  an  undoubted  right  exists  ; that  is,  where  the  land  belongs  to 
parties,  and  where  the  navigation  of  the  river  ceases,  or  where  the  tide  ceases  to 
flow.  Of  course  those  are  rights  which  I do  not  wish  to  attack  in  any  way ; but 
I never  found  the  least  obstruction  in  any  open  lakes  leading  to  the  sea.  I have 
fished  the  whole  of  Loch  Fyne.  I have  fished  the  whole  of  Loch  Long,  and 
down  to  the  Isle  of  Bute,  and  round  Islay,  where  the  mouths  of  several  streams 
are  to  be  found,  and  round  which,  no  doubt,  many  of  the  salmon  order  of  fish 
may  be  found ; and  also  the  sea  trout  in  great  abundance ; and  especially  also 
that  river  of  the  Duke  of  Argyle’s,  the  Ary,  which  forms  the  mouth  of  Inverary, 
at  the  top  of  Loch  F}nie ; there  I have  never  found  the  least  obstruction  with 
regard  to  salmon. 

4840.  Are  Scotch  weirs  and  similar  rights  found  established  in  the  tidal 
portions  of  Scotland  in  the  same  manner  as  they  are  in  the  tidal  portions  of  the 
rivers  in  Ireland? — Certainly  not.  I found  none  whatever  in  the  River  of 
Inverary,  for  instance,  which  is  one  of  the  most  strictly  preserved  rivers  ; there 
was  no  weir  or  obstruction  to  the  fish  whate\-er  until  it  ascended  a considerable 
distance  into  the  Duke’s  estate,  and  where,  of  course,  there  ceased  to  be  any 
tide  at  all.  I found  no  obstruction  to  the  fish  going  up  the  river,  and  I found 
no  obstruction  to  the  fishermen,  so  long  as  they  were  in  the  tidesway,  fishing  for 
any  kind  of  fish  that  they  liked  in  the  sea,  or  round  the  loch. 

4841 . With  seine  nets  ? — Any  net ; a herring  net,  for  instance,  is  a net  which 
the}’-  use  a great  deal,  and  they  catch  there  small  fish  of  not  above  half  a pound 
weight ; they  use  nets  even  of  that  size  without  any  obstruction  or  restriction. 

4842.  What  was  the  last  occasion  of  your  visit  to  Scotland  ? — I think  in 
1834  or  1835. 

4S43.  Chah'rnan.']  That  was  long  subsequently  to  the  passing  of  the  Acts  of 
Parliament  in  the  reign  of  (5eo.  4,  by  which  the  Scotch  fisheries  were  regulated  ? 
— ^Yes. 

4844.  Mr.  Grogan.']  In  point  of  fact  the  estuaries  of  Scotland  are  not  mono- 
pohzed  by  stake  weirs  in  the  same  manner  as  in  Ireland? — Certainly  not ; I 
never  saw  such  a right  pretended. 

4845.  Chairman^  You  are  perhaps  aware  that  the  question  was  tried? — In 
the  case  of  the  Limerick  Corporation  ? 

4846.  I allude  to  the  case  of  Lord  Panmure,  who  lost  propertv  to  the  amount 
of  5,000  Z.  a year  by  the  decision  of  the  Scotch  courts,  establishing  the  ille- 
gality of  Scotch  nets  ? — Yes. 

4847.  You  are  probably  also  aware  that  it  is  the  practice  in  Scotland,  upon 
Scotch  or  bag  nets  being  set  up  where  they  did  not  exist  before,  to  destroy 
them  by  the  strong  arm? — I believe  that  has  been  the  case  in  many  instances. 

4848.  With  regard  to  the  claims  of  which  you  have  spoken,  which  you  found 
operating  to  your  disadvantage  in  1836  and  1837,  will  you  explain  more  fully 
the  opinion  which  you  gave  just  now ; is  the  distinction  this : supposing  the 
Crown  is  seised  in  its  demesne  of  a fishery,  as  a private  individual  would  be 
seised  of  it,  then  the  Crown  can  well  grant  that  fishery,  supposing  the  Crown, 
itself  to  be  seised  ? — Supposing  it  a thing  that  could  be  in  the  possession  of  the 
Crown.  I hold  that  a certain  distance  from  the  shore  into  the  sea  could  not  he 
in  the  possession  of  the  Crown. 

4849.  For  the  sake  of  argument,  supposing  an  Act  of  Parliament,  or  a treaty 
with  a foreign  power,  or  any  other  document  which  would  confer  such  a right, 
had  vested  in  the  Crown  a public  right  of  that  character  as  its  private  right,  then 
it  could  be  made  the  subject  of  grant,  but  if  it  vested  in  the  Crown  merely  as 
parens  patria  and  trustee  for  the  public,  in  the  same  sense  in  which  it  is  seised  of 
the  high  roads  of  this  kingdom,  then  nothing  short  of  an  Act  of  Parliament,  or 
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prescription  beyond  the  time  of  legal  memory,  that  is,  the  reign  of  Henry  the 
Second,  could  vest  it  ns  a private,  right,  either  in  the.  Crown,  or  in  the  Crown’s 
grantee? — I quite  think  that  even  a prescriptive  light  in  the  Crown  itself  must 
fail,  and  a prescriptive  right  the.refore  in  any  person  must  fail.  I look  upon  the 
sea  and  the  tidesway  as  an  inherent  right  enjoyed  by  the  inhabitants  of  the 
country,  and  unless  the  country  came  by  (;ou([uest,  which  would  bring  the  whole 
of  the  rights  into  the  power  of  the  Crown,  the  land,  as  well  ns  the  privileges, 
there  could  be  no  right  in  the  Crown  to  make  a grant  of  that  which  was  already 
in  possession.  I see  no  distinction  between  the  Crown  (unless  qualified  in  the 
manner  wliich  you  have  put)  and  individuals.  If  the  Crown  has  it  not,  the 
Crown  cannot  by  patent  or  grant  give  it  away,  and  such  a patent,  or  such  a grant 
would  be  utterly  valueless  if  it  were  assumed,  and  if  it  wca-e  created  of  itself. 
Now  the  question  is,  whether  this  is  a right  enjoyed  by  the  inhabitants  of  the 
country ; if  it  was  a right  in  the  possession  of  the  inhabitants  of  the.  country, 
the  Crown  could  not  interfere  with  it,  because  it  was  a propertj'-  belonging  to 
the  people  resident  upon  that  coast,  or  who  had  property  on  that  coast.  That 
is  a right  belonging  to  the  people  of  the  country ; it  is  open  to  the  whole  of  the 
inhabitants  of  that  country.  As  we  protect  by  international  law  our  own 
fisheries  extending  a certain  distance  from  our  own  shores,  so  the  persons  who 
are  inhabitants  of  this  country  claim  it  as  a right  amongst  ourselves. 

4850.  With  regard  to  prescription,  supposing  a prescri})tive  right  could  exist 
at  all,  the  prescription  must  unquestionably  be  as  old  as  the  reign  of  Henry  the 
Second,  whether  we  consider  the  general  principles  of  the  common  law  or  the 
particular  enactments  of  Magna  Charta  ? — There  can  be  no  doubt  that  any  pre- 
scription which  would  not  carry  us  back  with  good  evidence  to  the  time  of  legal 
memory  could  not  be  a prescription  at  all  upon  which  anybody  could  act ; there 
can  be  no  such  right,  unless  the  evidence  establishes  that  at  least;  but  I say 
even  were  that  estabhshed  it  would  not  do,  because  there  was  a property  in  the 
fishery  before  that  in  the  inhabitants  of  the  country,  therefore  it  would  be  an 
assumption  of  that  right  or  property  even  in  the  Crown  ; and  if  you  suppose 
that  the  Crown  made  a grant  before  the  time  of  legal  memory,  I say  that  grant 
is  not  good  unless  you  show  that  the  Crown  became  possessed  of  the  right  to 
make  that  grant  by  a deprivation  of  the  rights  of  the  inhabit<ants,  the  people, 
and  the  existence  of  that  power  in  the  Crown  10  do  it. 

4851 . In  point  of  fact,  a grant  to  an  individual  would  be  one  thing,  but  the 
right  of  the  Crown  or  its  grantee  to  exclude  the  public  would  be  another 
thing? — Q,uite  so. 

4852.  If  the  grant  were  valid  still  it  would  have  to  be  proved  that  the  grantee 
or  the  Crown  from  whom  he  derived  title,  had  the  power  to  deprive  the  public  1 
— No  doubt;  the  patent  proves  nothing  in  itself,  unless  you  show  a power  in 
the  Crown  to  grant  it. 

48,53.  Mr.  'Grogan.']  You  have  very  pointedly  drawn  the  distinction  between 
the  right  of  the  Crown,  whether  exercised  by  the  Crown  or  by  the  party  to 
whom  it  is  conveyed,  and  the  right  which  you  find  in  existence  by  the  common 
law  in  the  inhabitants  of  the  country  ? — Yes. 

4854.  Do  you  define  that  right  to  he  the  right  of  the  owner  of  the  property 
facing  tidal  water  ? — Any  person  inhabiting  the  country.  Any  person  inhabiting 
the  country  has  the  right  of  free  fishery  for  a certain  distance  from  that  country ; 
a prescriptive  right,  because  it  has  been  exercised  from  time  immemorial,  even 
long  before  the  time  of  legal  memory,  and  nothing  could  take  it  away  from  the 
people  inhabiting  that  country,  the  people  of  the  country  generally.  I do  not 
say  that  it  is  restricted  to  the  margin  of  the  water,  because  that  would  be  to  con- 
fine all  fishing  of  the  sea  to  those  who  accidentally  are  placed  upon  the  margin  of 
the  island ; that  I think  would  be  monstrous ; I do  not  say  that  it  is  so.  1 look 
upon  it  exactly  as  the  fishing  of  this  country  in  the  Channel.  The  right  of  fishing 
in  the  Channel  of  England  is  not  peculiar  to  those  who  live  upon  the  coast,  and 
whose  land  adjoins  that  channel;  it  is  a free  and  open  fishery  to  every  inhabitant 
of  this  island,  every  Englishman,  in  fact;  and  that  is  recognized  hjr  our  inter- 
national law.  We  claim  a certain  distance  from  our  shores,  not  for  the  peculiar 
benefit  of  the  inhabitants  of  those  shores,  but  for  the  general  benefit  of  the  inha- 
bitants of  the  country  at  large ; and  I believe  those  rights  are  respected  amongst 
nations,  and  it  is  considered  as  international  law.  Now  if  that  be  so,  it  appears 
to  me  to  be  precisely  the  same  thing  here.  If  that  right,  and  the  exercise  of  that 
right  of  fishery,  I mean  in  tidesway  in  the  sea,  existed  before  the  time  of  legal 
0.40.  T T 3 memory. 
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H.  Allen,  Esq.  memory,  then  the  right  in  the  Crown  to  give  it  away  from  those  persons  who  had 

reduced  it  as  it  were  into  possession,  never  existed  at  all ; and  therefore  even  a 

23  April  1849.  prescriptive  right  might  be,  as  I think,  very  fairly  contested  as  an  invalid  autho- 
rity from  the  Crown,  which  the  Crown  had  no  right  to  give. 

4S55.  Then  your  view  of  the  matter  on  the  question  of  Irish  fisheries  is  this, 
that  any  inhabitant  of  Ireland  would  at  common  law  have  a prescriptive  right  to 
fish  in  all  tidal  waters  with  any  instrument  for  taking  fish  that  was  not  prohibited 
by  Act  of  Parliament  ? — I think  so ; I think  there  can  be  no  doubt  of  it.  I go 
to  the  full  extent  of  saying  that  wheresoever  the  sea  flows  any  man  has  a right 
to  fish. 

4856.  You  are  confining  the  question  exclusively  to  tidal  waters? — Yes. 

48,57.  Are  you  of  opinion  that  the  Acts  of  1842  and  1847  have  tended  to 
establish  at  law,  rights  which,  previously  to  those  Acts,  were  merely  usurpations 
and  claims  that  could  not  be  maintained? — In,  I believe,  all  the  instances  that 
I have  seen,  it  appears  to  be  so ; and  it  appears  to  me  to  be  established  by  a fraud. 

4858.  Chairm,an7\  Do  you  refer  in  your  observations  merely  to  tidal  waters, 
or  do  they  apply  to  navigable  water,  as  far  as  it  is  navigable,  from  the  sea  to  the 
point  where  it  ceases  to  be  navigable  ? — A navigable  river  seems  to  me  to  come 
under  two  heads ; first,  there  is  the  general  right  of  fishing  in  the  tidesway ; that 
appears  to  me  to  be  a general  right,  which  cannot  be  controverted,  and  any 
attempt  to  set  up  a peculiar  right,  is  a usurpation  and  a fraud  upon  the  inhabi- 
tants of  the  country.  With  regard  to  navigable  rivers,  I h.ave  also  the  opinion, 
that  as  far  as  rivers  are  navigable,  they  are  open  to  the  public  to  fish  ; that 
nothing  resti'ains  the  right  in  the  public,  the  inhabitants,  and  the  people  of  an 
island,  to  fish,  but  the  end  of  navigation;  for  this  reason,  that  if  it  be  a naviga- 
ble water,  it  is  a water  to  sail  upon,  or  to  row  upon  in  a boat,  and  therefore  no 
trespass  is  committed  on  the  proprietors  of  the  land.  Where  the  river  ceases  to 
be  navigable,  no  man  can  fish  then  without  being  a trespasser,  because  he  must 
either  land  or  get  on  shore ; however  he  may  get  into  that  country,  he  must 
commit  a trespass  on  the  land,  and  therefore  the  right  of  fishing  is  not  in  itself 
the  subject  of  any  conveyance  or  right,  but  it  is  a mere  appendant  to  the  posses- 
sion of  the  land,  and  in  that  way  has  been  assigned  from  one  to  the  other.  No 
doubt  the  two  parties,  or  one  party  conveying  the  land,  on  both  sides  of  a river, 
may  make  a valid  conveyance  to  some  other  person,  of  the  right  of  fishing  that 
river,  independently  of  the  possession  of  the  soil,  and  thus  it  is  that  one  sees 
free  and  several  fisheries  established  between  lands,  where  the  holder  of  such  a 
right  of  several  fishery  has  no  land;  one  sees  that,  and  it  may  be  all  perfectly 
right  and  perfectly  legal.  One  does  not  oppose  it,  but  with  regard  to  a naviga- 
ble river,  I think  that  the  same  observations  which  I have  made  with  regard  to  the 
sea  in  tidesway  will  apply  also  to  navigable  rivers,  unless  where  a restriction  has 
taken  place  by  Acts  of  Parliament  in  the  mode  of  fishing,  any  restriction  as  to  the 
mode  of  netting,  and  indeed  in  a thousand  other  ways.  I will  only  instance  one 
river.  Being  on  the  Oxford  Circuit,  very  lately,  I stopped  a week  to  fish  at  the 
end  of  the  circuit ; that  was  on  the  River  Wye.  I found,  at  the  town  of  Ross, 
at  which  1 stayed,  where  it  is  navigable,  upon  inquiry,  that  there  are  30  or  40,  or 
from  that  to  50  persons,  who  live  in  the  town  of  Ross,  and  who  get  a very  re- 
spectable and  decent  livelihood  by  fishing  the  River  Wye ; there  is  no  restraint 
tliere.^  They  fish  up,  I believe,  much  beyond  Hereford ; far  up,  until  some  ob- 
struction in  the  liverprevents  further  navigation,  and  there  is  not  a single  obstruc- 
tion of  any  kind  from  that  point  down  to  the  mouth  of  the  River  Wye.  That  is 
one  of  our  best  salmon  rivers  in  England ; any  man  may  catch  as  many  as  he  can 
catch,  and  appropriate  them,  by  rods  and  nets,  or  lines,  except  as  prescribed  by 
certain  statutes ; the  size  of  the  nets  must  be  respected.  There  ai*e  Acts  of  Par- 
liament relative  to  the  fisheries  of  the  English  rivers,  and  amongst  those  are  pro- 
visions as  to  certain  instruments  not  being  used,  no  doubt,  and  therefore  they  are 
restricted  as  to  that.  With  regard  to  rods  and  lines,  or  any  other  devices,  putting 
down  plots,  as  they  call  them,  for  eels,  and  so  on,  nobody  obstructs  them  ; they 
get  their  living,  and  a very  good  living,  and  the  consequence  is,  that  the  country 
round  is  supplied  with  fish  daily  from  the  Wye,  and  it  is  consumed  there.  Now 
what  would  be  thought  of  a prescriptive  right,  or  an  Act  of  Parliament  right  to 
vest  in  one  person  the  whole  fishery  of  that  river  ? It  would  be  to  consign  all  the 
fish  of  that  river  to  the  great  Babylon  of  London,  where  it  would  be  consumed;  the 
proprietor,  probably,  not  living  in  the  country  at  all,  but  living,  if  you  please,  in 
France  or  elsewhere,  would  receive  the  whole  rent,  and  the  people  would  be  de- 
prived 
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prived  of  a very  nutritious  article,  upon  which  not  only  a great  many  are 
maintained,  but  which  furnishes  employment,  and  the  means  of  livelihood  to  a 
great  number  of  persons.  I instance  that  river,  and  I cannot  conceive  why 
there  should  be  any  right  in  Ireland  (I  know  none  by  the  common  law)  that 
should  prevent  the  fishing  by  the  inhabitants  wherever  a river  is  navigable, 
which  does  not  exist  in  England.  Certainly  it  does  not  exist  in  England,  and 
one  is  only  astonished  to  see  Acts  of  Parliament  passed  that  should  create 
restrictions  in  Ireland,  a country  that  we  have  always  thought  was  so  very  free 
in  all  matters  of  rural  enjoyment;  one  is  only  astonished  to  see  the  stringent 
Acts  of  Parliament  which  are  passed  for  that  country 

4859.  This  right  of  fishing  does  not  depend,  of  course,  upon  its  not  being 
exercised  between  high  and  low-water  mark  ? — Not  in  the  least ; it  is  as  far  ^ 
the  water  is  navigable. 

4S60.  Mr.  Bourlce.'\  Do  your  observations  extend  to  the  whole  of  the  river, 
or  merely  to  that  portion  of  the  river  which  is  below  low-water  mark  ? — The 
whole  of  the  river  ; the  Wye  is  a free  river  for  fishing. 

48O1.  Up  to  high-water  mark? — Up  to  the  end  of  its  navigation.  I am 
speaking  now  of  navigation. 

4862.  I am  speaking  of  the  sides  of  the  river? — On  the  sides  of  the  river  the 
parties  enjoy  certain  rights.  You  must  not  invade  the  sides  of  any  river,  be- 
cause you  invade  the  land  then.  If  you  invade  the  bank  of  a man,  you  in  fact 
trespass  upon  his  land.  There  they  do  erect  certain  little  machines  for  the 
killing  of  salmon,  and  do  kill  them,  and  that  right  to  go  upon  tliat  land  and 
use  those  means  may  be  conveyed,  and  may  exist  in  the  owner  of  the  soil, 
whomsoever  he  may  be. 

48CJ.  Do  you  know  wliether  the  right  of  the  public  extends  above  low-water 
mark  in  the  River  Wye  ; whether  there  are  any  means  of  preventing  persons 
who  are  proprietors  of  the  sides  from  erecting  immovable  traps  and  engines  for 
taking  fish  between  high  and  low-water  mark  ? — There  is  no  such  erection ; 
but  the  only  question  is  whether,  if  such  an  erection  were  made,  it  would  not 
become  a nuisance  to  the  other  proprietor’s  ; that  would  be  another  question 
altogether,  and  I apprehend  it  would ; it  would  be  a gross  nuisance  either  to 
stop  the  current  of  the  rivei’,  or  to  prevent  the  free  access  of  fish  to  the  upper 
parts  of  the  river,  and  probably  might  be  prosecuted  as  a nuisance,  or  be  the 
subject  of  an  action  as  a nuisance. 

4864.  I fancy  that  on  all  sea  shores  the  proprietors  generally  claim  the  land 
down  to  low-water  mark? — Yes. 

4565.  And  they  assert  the  right  there  of  doing  what  they  choose  ? — Yes ; I 
believe  that  is  so  ; to  low-water  mark  no  doubt  the  land  extends,  but  beyond 
that  there  can  be  no  power. 

4566.  Chairman.']  But  when  the  water  covers  that  space,  the  public  has  the 
same  right  of  fishing  on  that  water  as  in  the  open  sea? — I apprehend  so. 
Wherever  it  will  bear  a vessel,  so  long  as  you  do  not  interfere  with  the  land, 
the  right  upon  the  surface  of  the  water  exists,  I believe. 

4567.  And  that  is  the  reason  why  any  fixed  engine,  which  would  interfere 
with  that  public  right,  would  be  pronounced  to  be  a nuisance  ? — (iuite  so  ; 
that  would  be  the  principle  upon  which,  I think,  that  it  would  be  so. 

4868.  Am  I also  to  understand  that  you  do  not  question,  in  any  way,  the 
position,  that  the  sea  and  the  navigable  water,  whether  fresh  or  salt,  is  vested 
in  the  Crown,  not  beneficially,  but  in  the  same  way  in  which  the  highways  are 
vested  in  the  Crown  ; that  is,  as  trustee  for  the  public  ? — That  is  so,  as  parens 
patriai,  as  you  have  put  it,  no  doubt. 

4869.  (Japtain  Jones^  Will  you  take  the  Act  of  the  5th  and  6th  Victoria  into 
your  hand,  and  specify  the  provisions  of  that  Act  which  you  think  are  invasions 
of  the  common-law  right  of  the  public  ? — The  first  which  I come  to  is  as  to  the 
registry  ; that  a fishing  vessel  on  the  coast  of  Ireland  must  be  registered  and 
marked,  and  there  is  a penalty  for  using  vessels  not  registered.  Now  I appre- 
hend that  for  any  vessel  that  was  fishing  there,  as  mine  was,  (I  went  for  no 
other  purpose,  I believe,)  I should  be  liable  to  all  this  penalty,  and  in  every 
district  round  which  I should  go  I should  be  called  upon  to  register  at  every 
one  of  those  districts,  or  I believe  that  I should  be  liable  to  be  taken  up  by 
some  subsequent  clause,  and  my  property  confiscated,  the  coast-guard  men 
being  the  persons  to  assume  the  right  and  exercise  a magisterial  and  judicial 
authority  over  me.  ... 

0.40.  T T 4 4870.  What 
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R yii/cij,  Lsq.  4S70.  Wliat  is  the  number  of  the  clause  ? — I remember  laughing  at  that  clause 
1 very  much  indeed ; I think  it  is  16. 

23  April  i84y.  4871 . Will  you  have  the  goodness  to  proceed? — My  objection  to  this  Act  is, 

that  it  confirms  certain  powers  which  were  only  supposed  to  exist  before;  it 
recites  that  certain  doubts  had  existed,  and  therefore  this  was  to  confirm  those 
rights,  and  does  confirm  those  rights. 

4872.  1 suppose  you  refer  to  the  18th  clause? — That  is  the  one,  “And 
whereas  doubts  exist  with  respect  to  the  right  to  use  stake  weirs  and  stake  nets, 
bag  nets,”  and  so  on,  “and  it  is  necessary  to  define  and  declare  such  right,  be  it 
therefore  declared  and  enacted,  that  it  shall  and  may  be  lawful  for  any  person 
legally  possessed  of  or  entitled  to  any  several  fishery  in  or  along  any  estuary,”  and 
so  on,  to  erect  and  then  to  do  certain  things,  “provided  always,  that  the  placing 
or  erection  of  such  stake  nets  or  other  fixed  nets  as  aforesaid,  shall  not  give  or 
confer  any  right  or  title  to  the  occupancy  of  the  said  shore.”  Now  the  recital 
that  there  were  doubts,  and  that  this  is  to  confirm  the  lught,  I apprehend  means, 
that  all  such  powers  as  have  hitherto  been  assumed,  and  to  which  there  may  be 
anything  like  a prospective  right,  ai’e  intended  to  be  confirmed  by  this  statute  ; 
that  is  the  great  objection  which  I have. 

4873.  Then  does  your  objection  go  as  far  as  this,  that  you  would  delarc  that 
a person  having  a right  of  several  fishery  should  not  fish  by  stake  nets  or  by 
weirs  ? — No ; with  regard  to  stake  nets,  I have  nothing  to  say ; supposing  a 
person  had  the  right  to  a several  fishery,  I have  nothing  to  say  with  regard  to 
stake  nets,  but  with  regard  to  weirs,  I cannot  conceive  that  any  such  right  can 
exist;  you  must  abide  by  the  old  motto,  iS/c  uiere  tuo  ut  alkmm  nen  laidas; 

. you  must  take  care  that  in  the  exercise  of  your  own  right  you  do  not  injure 

your  neighbour,  and  there  can  be  no  common  law  nor  patent  right  to  iijjure 
any  person  by  the  erection  of  such  weirs.  Now  if  there  were  a general  right 
to  erect  weirs,  the  result  would  be  that  you  might  stoj)  every  fish  that  went  up 
the  river.  Although  you  possessed  a right  to  a several  fishery  in  the  river,  )'ou 
would  have  no  more  right  to  erect  a weir  for  the  obstruction  of  tlie  natural 
passage  of  the  fish  to  the  upper  part  of  the  river,  than  I having  a right  to  a 
stream  of  water  through  my  estate,  should  have  the  right  to  divert  that  stream, 
and  so  prevent  you  from  having  the  benefit  of  it  who  inhabit  land  below.  You 
would  have  clearly  a right  of  action  agmnst  me  if  I diverted  that  stream,  and  so 
I should  clearly  have  a right  of  removing  any  nuisance  that  you  should  set  up,, 
the  effect  of  which  would  be  to  injure  my  property,  which  I hold  with  certain, 
advantages  which  ai*e  common  to  you  and  me  in  the  shape  of  a river : I see  no 
distinction.  Therefore  I say  that  no  person  ought  to  have  that  right,  and  if 
that  right  is  given  by  statute,  the  statute  is  altogether  fraudulent  upon  those 
who  are  to  be  injured  by  it. 

4874.  Do  I rightly  understand  you  that  you  would  permit  a person  having 
a several  fishery  to  fish  by  means  of  what  is  called  a stake  net,  a bag  net,  or  a 
fixed  net,  under  this  clause,  but  that  you  would  not  allow  him  to  fish  Ijy  means 
of  a stake  weir  ?--I  do  not  know  with  regard  to  nets.  Anything  that  would 
obstruct  the  flowing  of  the  river  and  the  free  access  of  the  river  up  and  down 
would  he  objectionable,  because  it  would  injure  me  ; but  I think  if  you  had  the 
right  of  several  fisheries,  or  if  you  had  a right  as  proprietor  of  the  soil,  you 
would  have  a right  to  use  any  means  you  chose  for  the  catching  of  fish  while 
within  your  district,  so  long  as  you  erected  no  obstruction  to  impede  the  natural 
connexion  of  the  fish  with  the  river,  beyond  the  catching  all  you  could ; I think 
it  would  be  fraudulent,  supposing  such  a right  of  several  fishery  to  exist. 

487.^.  Do  you  carry  your  objection  so  far  as  also  to  make  it  applicable  to  a 
several  fishery  claimed  upon  the  coast  not  within  an  estuary  ?— 1 have  hardly- 
considered  whether  the  objection  would  be  applicable  there  ; if  it  were,  then  of 
course  the  Act  of  Parliament  would  prescribe  the  means  wherever  it  should  be 
necessary,  but  I do  not  know  that  it  is  necessary,  nor  do  I know  that  it  would 
be  necessary  ever  to  restrict  a person  going  into  the  sea  with  any  means  of 
fishing  that  he  likes,  although  he  may  be  the  lord  of  the  soil,  for  the  purpose 
of  catching  fish,  and  I should  say  that  any  Act  of  Parliament  that  interfered 
with  his  right,  if  he  had  a right  down  to  the  low-water  mark,  would  be  as  ob- 
jectionable against  the  assumed  proprietor  of  that  fishery  as  it  would  be  against 
the  public. 

4876.  I suppose  you  are  aware  that  the  18th  clause  refers  to  several  fisheries, 
whether  upon  the  sea  coast  or  in  estuaries  ?— Yes  ; wheresoever  the  right  is 

assumed ; 
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assumed;  it  matters  not  where;  it  recites  that  doubts  have  existed  as  to  these 
rights;  and  tlierefore  nheresoever  a claim  by  law  I suppose  is  exercised,  this  Act 
is  intended  to  be  declaratory,  and  to  make  it  legal  in  some  sense.  I see  the  clause 
is  guardedly  expressed  enough,  "for  any  person  legally  possessed  of  or  entitled  to 
any  several  fishery,”  which  would  let  in  a defence  under  that  word  " lecrally.” 
1 see  it  is  so.  ® 

4877.  Chairvwn.']  At  all  events  the  recital  admits  the  possibility  of  such 
several  fisheries  being  illegal  ? — Yes;  I think  tlie  statute  a fraud  altogether  upon 
Parliament,  to  recite  that  there  were  doubts ; and  I think  that  this  statute  is  a 
fraud  as  against  a number  of  persons,  whose  rigiits  have  been  unjustly  taken  from 
them  by  it ; I think  also  that  it  is  an  Act  of  Parliament  obtained  against  the  ric^hts 
of  persons  who  have  never  had  any  means  of  defending  themselves  before  Padia- 
ment,  because  if  such  an  Act  of  Parliament  were  to  be  passed  in  respect  of  the 
River  Severn  or  the  River  Wye,  I am  perfectly  satisfied  there  would  be  so  many 
opponents  in  this  House,  that  no  man  would  be  enabled  to  carry  it;  that  I am 
quite  certain  of. 

4878.  Captain  Jones^  Is  there  any  other  clause  in  this  Act  to  which  you  object  c 
— Perhaps  I may  be  given  time  to  look  through  it.  I have  only  read  generally 
the  effect  of  the  Act  of  Parliament ; 1 have  not  seen  the  Act  itself;  I have  only 
seen  a general  description  of  the  powers  of  the  Act.  It  recites  that  these  doubts 
exist : “ Proprietors  and  lessees  of  lands  empowered  to  erect  fixed  nets  where  no 
several  fishery  exists  it  saves  the  right  of  the  Crown,  and  provides  for  the 
size  of  the  meshes  of  the  stake  and  other  nets.  There  is  clause  22,  and  I am  at 
a loss  to  understand  on  what  principle  that  is  an  assumed  right.  Here  it  says 
that  the  proprietors  and  lessees  of  lands  adjoining  the  sea-coast  are  empowered 
to  do  certain  things.  Now  here  is  the  conferring  of  an  exclusive  authority  on 
a person  who  never  had  that  authoilty  by  common  Iaw%  It  says,  that  nobody 
“except  the  proprietor  of  a several  fishery  within  the  limits  thereof,”  wlio  is 
described  before  to  be  the  proprietor  of  land,  who  may  do  certain  things,  and 
enjoy  these  rights  of  w’hich  these  doubts  exist,  that  nobody  “ except  the  pro- 
prietor of  a several  fishery  within  the  limits  thereof  shall  place  or  erect  any  such 
weiror  net.”  Now  placing  a net  is  letting  go  a net  for  the  catdiing  offish, 
“Within  one  statute  mile  seaward,  coastwards,  or  inwards,  from  or  oh  either  side 
of  the  mouth  or  entrance  of  any  such  river  into  the  sea ; the  mouth  or  entrance  of 
such  river  to  be  defined  and  determined  for  such  purpose  by  the  said  Comrnis- 
sionens  ; and  if  any  person  shall  offend  by  erecting  any  such  stake  weir,  stake  bag, 
or  other  fixed  net,  contrary  to  the  provisions  hereinbefore  contained,  he  shall  for 
every  such  offence  forfeit  a sum  not  exceeding  30/.,  and  shall  also  forfeit  such 
weir  or  net.”  That  is  a right  which  certainly  is  now  given  for  the  first  time  to 
the  assumed  proprietor  of  this  several  fishery,  or  to  the  lord  of  the  eudst  on 
cither  side,  who,  it  appears,  may  do  tliat,  or  any  thing  he  likes.  That,  I say,  is 
altogether  fraudulent,  as  against  the  public.  There  is  the  open  sea  a mile  out 
from  the  coast,  to  which  every  fisherman,  and  every  inhabitant  of  the  country 
had  not  only  free  access,  but  free  right  of  fishing,  but  the  lord  of  the  coast  says, 
"You  shall  not  fish  within  a mile  of  the  place  to  which  I uil!,  or  .some  other 
person  shall,  fix  a limit  as  the  mouth  of  the  river,  but  I will  do  just  what  I like.”’ 

4879.  Will  you  proceed? — The  whole  powers  of  these  clauses  seem  to  me  to 
be  in  reference  to  the  confirmatory  recital  of  clause  18. 

.4880.  Up  to  what  numberr — Up  to  the  clause,  "Saving  for  stake  weirs,  &c., 
established  20  years,”  for  instance  ; that  is  clause  23.  It  goes  on  to  recite  that 
they  sba.ll  not  be  affected  ; that  is  to  sny,  it  keeps  in  the  parties  the  power  of  doing 
these  things,  who  have  assumed  that  power  in  the  first  instance.  Then  w'e  go  on 
to  clause  24:  “Slake  weirs,  &c.,  erected  for  10  years  or  upwards,  within  the 
limits  of  a several  fishery,  not  to  be  deemed  illegal;”  that  i.s  to  say,  that  they 
are  to  be  legal,  and  being  legal,  the  parties  setting  up  a fictitious  right,  before 
the  passing  of  this  Act,  are  by  that  Act  confirmed  in  the  possession  of  power, 
which  they  only  originally  assumed.  These  clauses  seem  generally  to  me,  with- 
out going  through  them,  to  be  all  restrictive  upon  fishermen;  persons  who  are 
fishing;  they  are  all  restrictions  that  never  existed;  they  are  to  be  enforced 
against  a class  of  persons,  by  first  taking  away  from  them  what  were  their  original 
rights;  and  it  is  upon  the  principle,  therefore,  of  the  statute,  that  I conceive  that 
rights  which  were  in  the  legal  possession  of  the  people  at  large,  have  been  taken 
from  them  violently ; and  certain,  to  say  the  least  of  it,  very  doubtful  rights  or 
claims,  which  have  been  made  by  certain  proprietors,  are,  by  this  Act,  confirmed; 
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and  to  such  an  extent  the  public  have  lost  all  that  those  private  individuals  Iiave 
gained  by  this  statute. 

4881.  Chairman.']  With  respect  to  these  clauses,  supposing  Parliament  had 
proceeded  in  this  way  ; following  your  illustration,  supposing  Parliament  had  said. 
We  will  pass  an  Act  for  the  regulation  of  the  rights  of  the  puhlic,  and  of  individuals 
in  the  River  Severn  or  the  River  Wye ; that  would  have  been,  so  far  as  the 
interests  of  those  parties  were  concerned,  a private  Actj  would  it  not? — It 
would  so. 

4882.  li  would  have  been  necessary  then  to  proceed  according  to  the  routine 
observed  in  the  passing  of  private  Acts,  and  parties  whose  rights  would  have  been 
affected  would  have  had  notice? — They  would  have  been  entitled  to  notice,  and 
an  opportunity  to  petition,  and  to  be  beard. 

4883.  And  any  omission  to  fulfil  the  conditions  on  which  alone  a private  Act 
can  be  supported  might  afterwards  be  set  np,  might  it  not,  at  law  or  in  equity,  by 
the  parties  affected,  and  the  Court,  to  use  the  language  of  Mr.  Justice  Blackstone, 
would  be  authorized,  and  indeed  required,  to  declare  the  private  Act  void  as 
against  those  parties,  as  having  been  obtained  by  surprise  and  fraud  ? — Yes  ; there 
can  be  no  doubt  that  an  Act  of  Parliament,  which  barely  ha.s  the  semblance  of 
being  such,  may  be  treated  as  00  Act  of  Parliament,  and  the  proof  that  it  is  only 
the  semblance  of  an  Act  is  a good  justification  for  the  violation  of  its  provisions. 
The  question  put  to  me  is,  whether  an  Act  introduced  into  Parliament  for  tlie 
purpose  of  regulating  or  altering  any  privileges  or  rights  enjoyed  by  companies 
or  individuals,  would  not  be  in  the  nature  of  a private  Bill  to  tliose  who  seek  to 
confirm  and  establish  their  rights  ? Undoubtedly  it  would.  In  that  case  the  for- 
mula of  this  House  are  as  essential  as  the  assent  of  Her  Majesty  to  the  Bill ; the 
Bill  would  be  valueless  without  the  assent  of  Her  Majesty  ; and  it  would  be  value- 
less if  it  had  been  obtained  by  any  omission  that  would  be  important  to  the  matter. 
I do  not  mean  to  say  any  trivial  omission  over  which  the  Committee  of  Standin»- 
Orders  may  think  proper  to  pass,  but  anything  that  is  essential  to  the  just  consider- 
ation of  the  case.  If  there  were  any  violation  of  the  formulas  or  requisitions  of  this 
House,  it  undoubtedly  would  invalidate  the  Bill,  and  the  Bill  would  be  a frau- 
dulent Bill ; not  to  use  the  word  offensively,  but  to  use  it  legally,  it  would  be  a 
fraudulent  Bill,  and  a Bill  therefore  not  binding  upon  the  people.  I do  not  know 
how  this  Act  was  obtained  ; but  I hold  that  it  would  be  us  necessary  as  in  pass- 
ing a Railway,  that  these  several  parlies  who  seek  the  confirmation  of  certain 
assumed  rights,  or  the  enactment  of  other  rights  by  this  Bill,  should  pass  throuo-h 
all  the  formulse  and  requisitions  of  this  House  to  make  the  Bill  valid,  as  to  tlmt 
remedy  in  law  which  the  parties  seek.  If  they  have  omitted  to  give  the  proper 
notices  to  the  parties  whose  interests  might  be  affected  by  this  Bill,  the  Bill  has 
been  obtained  by  fraud,  and  is  therefore  incapable  of  being  enforced  ; and  it 
might  be  a good  justification  of  any  supposed  offence  committed  against  this  Act, 
if  brought  before  the  proper  tribunal,  to  show  that  no  such  Act  of  Parliament 
imposing  the  penalty  did  pass  the  several  Houses  of  Parliament,  and  you  would 
show  that  by  the  omission  of  any  essential  proceeding  to  the  introduction  of  that 
Act. 

*^884.  Mr.  ^e/lew.]  Would  that  not  be  a dangerous  proceeding? — Not  at  all 
There  would  be  one  tribunal,  and  that  would  be  the  tribunal  above.  I do  not 
mean  to  say  that  a magistrate  may  take  cognizance  of  it;  I do  not  mean  to  say 
that  the  mere  administrator  of  the  law  can  try  that  question,  but  I say  that  this 
House,  in  connexion  with  the  House  of  Lords,  would  try  that  question;  or  rather 
I should  say  that  the  House  of  Lords  would  try  that  question,  if,  by  proper  pro- 
cess, It  were  brought  before  the  highest  tribunal  of  the  r^alm. 

4885.  Chairman.]  The  Judges  of  this  country,  you  are  aware,  have,  from  the 

earliest  times  down  to  the  present  day  (the  last^instance  was  that  of  Lord  Wyn- 
ford),  asserted  an  inherent  right  in  the  Bench  to  declare  the  illegality  of  even 
public  Acts  of  Parliament  in  certain  cases;  for  instance,  where  they  violate  the 
law  of  nations,  the  imprescriptible  liberties  of  Englishmen,  the  laws  of  God,  or 
the  dictates  of  what  Lord  Coke  calls  common  sense  ? — Yes.  * 

4886.  That  right,  frequently  asserted  in  the  case  of  public  Acts,  and  some- 
times exercised,  is  to  this  day  continually  exercised  in  the  case  of  private  Acts  of 
Parliament,  is  it  not  ?— Quite  so. 

4887.  For  instance,  a bill  is  filed  against  me  to  carry  into  effect  the  terms 
of  a private  Act  of  Parliament  for  the  settlement  of  my  estate;  I,  by  my  answer, 

set 
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set  up  the  defence  that  that  private  Act  of  Parliament  was  passed  without  notice 
to  myself,  and  without  my  consent  ? — Yes. 

4888.  And  therefore  I say,  and  1 take  the  opinion  of  the  Court  upon  it,  that 
the  Act  of  Parliament  in  my  regard  is  fraudulent ; and  private  Acts  of  Par- 
liament, upon  such  a defence  being  established,  have  been  set  aside  in  Chancery  ; 
is  not  that  the  case? — That  is  quite  so.  Your  statement  of  the  law  is  quite 
correct. 

4889.  Mr.  Bellew.']  In  the  case  put  by  the  Chairman,  would  any  Act  of  Par- 
liament be  passed,  without  having  proceeded  in  conformity  with  the  regulations 
of  the  House  of  Commons? — It  may.  Y'ou  may  omit  to  give  the  party 
notice ; as  thus,  for  instance : I being  in  possession  of  a certain  estate,  it  may 
be  sought  to  pass  an  Act  of  Parliament  which  shall  confer  upon  you  a certain 
right, ^ and  deprive  me  of  a certain  right ; this  being  a private  Bill  for  your 
beneht,  you  are  the  person  instituting  proceedings,  and  you  give  me  no  notice 
whatever  of  such  proceedings;  you  omit  to  do  that  which  is  necessary,  that  is, 
to  inform  the  parties  interested  of  your  intentions,  according  to  the  forms 
required  by  The  House,  and  you  pass  this  Bill  in  fraud  ; it  passes  in  silence,  and 
1 am  not  acquainted  with  the  intent  or  purpose  of  the  proceeding,  until  my 
interests  are  to  be  affected  by  it.  Surely  it  would  be  monstrous  to  say  that 
that  which  has  been  obtained  by  fraud  can  have  any  legal  effect ; on  the  con- 
trary, the  principle  of  all  common  law,  and  of  all  equity,  is  this,  that  fraud 
invalidates  everything,  and  it  does  not  matter  what  it  is.  Although  the  purpose 
be  good,  if  it  has  its  Inception  in  fraud,  it  is  bad  jA  zm'tio,  and  cannot  be 
enforced.  That  would  be  the  case  with  a deed,  and  it  would  be  the  case  with 
a private  Act  of  Parliament.  With  regard  to  a public  Act  of  Parliament  it  is 
different,  because  the  world  has  notice  of  it ; every  one  knows  it  by  his  represen- 
tative ; but  you  do  not  know  of  a private  Bill ; and  therefore  it  is  that  the  regu- 
lations of  Parliament  are,  that  you  shall  give  due  notice  to  all  parties  whose 
interests  shall  be  affected. 

4890.  Then  as  regards  the  Fisheries  Bill,  which  is  a public  Bill,  that  objection 
would  not  apply? — I am  only  now  in  the  abstract  answering  a question  from  the 
learned  Chairman ; I am  not  applying  it  to  this  Act  at  all ; this  I suppose  may  be 
taken  to  be  a public  Act. 

4891 . C/iairman.]  Therefore,  to  proceed  by  general  legislation  for  the  purpose 
of  settling  private  rights  would  be,  in  your  opinion,  most  impolitic  and  unjust ; 
I speak  of  vested  riglits,  of  course  ; to  adopt  the  form  of  general  legislation  in  pre 
ference  to  pnvate^  legislation,  for  the  purpose  of  taking  away  or  abridging  private 
rights,  would  be  impolitic  and  unjust? — It  seems  to  me  to  be  perfectly  monstrous 
and  unprecedented.  To  take  from  parties  certain  rights,  or  to  take  from  persons 
property  by  public  Act  without  compensation,  seems  to  me  to  be  a most  monstrous 
and  unprecedented  thing.  The  only  way  in  which  private  rights  can  be  interfered 
with,  is  where  a great  public  advantage  presents  itself,  and  where  it  is  contem- 
plated at  the  same  time  that  the  party  shall  be  amply  comjrensated  ; but  to  pass 
a public  Act,  which  is  to  interfere  with  or  diminish  the  rights  or  possessions  of 
any  individual  because  it  is  for  the  benefit  of  the  public,  and  without  compen- 
sation, appears  to  me  to  be  one  of  the  roost  monstrous  steps,  totally  at  variance 
with  ail  the  precedents  in  Parliamentary  history,  and  which  would  constitute  a 
proceeding  by  Act  of  Pai'liament,  the  like  of  which  I do  not  in  any  instance 
know. 

4892.  Will  there  not  be  this  further  difficulty,  that  an  Act  of  Parliament  w'hicJi 
appears  to  be  a general  Act,  and  is  on  the  face  of  it  a public  Act,  but  which  is  in 
its  operation  private  in  respect  of  individuals,  or  local  in  respect  of  district,  may 
come  under  the  notice  of  a court  of  justice,  and  a court  of  justice  may  say,  as  they 
have  said  in  other  cases,  “Although  the  form  of  a public  Act  has  been  given  to 
this  Bill,  it  is  in  substance  a private  enactment,  and  we  may  deal  with  it  as  such 
would  there  not  be  a great  inconvenience  from  the  Acts  of  the  Legislature  being 
by  any  oversight  of  that  character  brought  under  the  examination  of  a court  of 
justice,  with  a view  to  determine  whether  they  are  or  are  not  legal? — You  mean 
with  regard  to  the  fact  of  whether  it  is  a public  or  a private  Act  in  its  operation? 

4893.  Yes. — It  seems  to  me  that  it  would  be  an  inconvenient  Act  to  admi- 
nister; but  being  a public  Act,  I,  of  course,  cannot  conceive  that  there  would  be 
any  right  in  a magistrate  not  to  execute  his  duty,  if  it  were  declared  to  be  a 
public  Act,  and  I think  that  he  is  bound  to  do  so. 

4894.  Are  you  not  aware  that  the  matter  came  before  Lord  Tenterden,  and 
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that  he  decided  that  the  question  whether  it  was  a public  or  a private  Act,  was 
to  be  determined  by  its  subject  matter,  and  not  by  the  language  of  the  Act;  that 
if  in  point  of  effect  and  operation,  it  was  manifestly  a private  or  local  Act,  any 
clause  which  might  be  introduced  into  it  making  it  a public  Act,  could  not  take 
away  the  right  or  duty  of  a court  of  justice  to  examine  it,  with  a view  to  its 
legality? — I am  not  aware  of  that. 

4895.  But  supposing  it  is  so,  it  would  be  manifestly  inconvenient  that  such  a 
course  of  legislation  should  be  adopted  ? — Supposing  it  to  be  so,  I can  conceive, 
that  a magistrate,  called  upon  to  execute  the  law,  might  act  this  way  ; he  might 
refuse  to  execute  it,  on  the  ground  of  its  being  contra  naturam,  or  against  the 
policy  of  nations,  or  for  any  of  those  reasons  given  by  Blackstone,  which  might 
invalidate  an  Act  of  Parliament.  Supposing  a magistrate  to  refuse  the  penalty 
imposed  under  that  statute,  I can  understand  his  thus  acting ; and  his  saying  “ No, 

I will  not  inflict  this  penalty,  although  you  prove  the  offence  in  the  words  of 
the  statute  ; you  may  move  for  a mandamus  against  me,  and  when  you  do  so, 
my  answer  to  the  mandamus  shall  be  the  answer,  that  this  is  a private  Act,  and 
that  the  parties  who  are  interested,  and  whose  rights  are  invaded  by  it,  are  the 
subjects  of  fraud  ; that  it  is  no  Act  of  Parliament,  and  therefore  I am  not  bound 
to  administer  it.”  That  might  raise  the  question  before  a competent  tribunal  un- 
doubtedly. 

4896.  These  clauses,  governed  by  the  recital  in  clause  iS,  to  which  you  refer, 
and  beginning  with  clause  19,  the  other  having  been  already  remarked  on  by 
you,  empower  certain  proprietors  and  lessees  to  erect  fixed  nets  on  land  adjoin- 
ing the  sea-shore,  or  any  estuary  not  being  within  the  limits  of  any  .several 
fishery,  with  certain  provisoes,  and  with  a certain  salvo  of  public  right  ? — Yes. 

4897.  If  that  clause  has  any  operation  at  all  under  such  a salvo  as  that 
which  is  attached  to  it,  it  is  a greater  abridgement  of  the  common  law  right,  is  it 
not,  than  seems  to  result  from  clause  18;  because  clause  18  refers  to  several 
fisheries  ? — Yes. 

4898.  But  clause  19  empowers  the  erection  of  these  obstructions,  even  where 
no' several  fishery  exists  ? — Yes ; I appi’ehend  that  that  clause  is  altogether  nuga- 
tory and  of  no  effect ; if  I were  one  of  the  parties  fishing  there,  and  had  a national 
right  to  fish  there,  by  what  I conceive  to  be  the  common  law  of  every  inhabitant 
of  that  island,  and  I found  at  a certain  distance  a certain  obstruction,  which  pre- 
vented my  fishing,  or  prevented  my  sailing,  I should  certainly  knock  it  down. 
Then  the  question  would  be  this:  the  lord  of  the  soil  says,  “ Have  1 a right  to 
do  this  ? ” I say,  “ No,  you  have  not,  even  by  your  statute,  that  right,  because  there 
is  a salvo  as  to  all  public  rights,  and  ray  public  right  was  admitted  and  given,  to 
sail  wheresoever  the  tide  of  the  sea  would  carry  me,  or  to  fish  wheresoever  the 
tide  of  the  sea  would  carry  me  ; that  is  a public  right  which  I hold  in  common 
with  the  rest  of  the  inhabitants  of  this  country,  and  therefore  as  you  have  obstructed 
me,  I shall  knock  down  your  obstruction.”  I apprehend  that  that  salvo  would  be 
large  enough,  if  people  knew  how  to  use  itj  to  knock  down  any  obstruction  which 
should  be  put  in  the  way  of  the  exercise  of  that  public  right. 

4899.  Then  clause  21  enacts  that  none  of  these  contrivances  shall  be  placed  or 
erected  detrimentally  or  injuriously  to  navigation  ? — Yes. 

4900.  And  the  common  law  right  of  fishery  is  excluded,  so  tliat  if  these  contri- 
vances were  erected  in  a manner  injurious  to  fishery,  but  not  to  navigation,  how- 
ever illegal  they  might  be  at  common  law,  they  would  not  be  illegal  under  this 
clause  ? — Certainly  not.  I was  not  aware  of  that;  that  being  provided,  it  makes 
it  legal,  and  gives  a right  to  parties  which  is  entirely  opposite  to  the  right  of  the 
public  before  that  time.  Supposing  that  salvo  of  the  rights  of  the  public  to  have 
effect,  it  appears  to  be  limited  by  clause  21,  and  that  does  then  in  terms  deprive 
the  public  of  those  rights  which  up  to  that  time  they  had  enjoyed. 

4901.  Then  clause  26  provides  that  no  work  of  the  kind  specified  in  that 
■clause  now  erected,  or  hereafter  to  be  erected,  shall  be  erected  or  remain  so  as 
to  extend  to  a greater  distance  than  from  high  water  to  low  water  mark,  with  cer- 
tain exceptions.  If  that  clause  is  operative,  it  recognizes,  does  it  not,  a rip-lit  to 
erect  such  things  from  high  water  to  low  water  mark  ? — In  spite  of  all  the  nuisance 
or  injury  it  may  inflict. 

4902.  Therefore,  taking  it  generally,  if  the  courts  of  justice  in  Ireland  have 
been  able  to  protect  the  navigation  and  the  fishery  in  rivers  and  estuaries,  and 
on  the  sea-coasts,  to  which  these  clauses  relate,  it  has  been  because  of  the  contra- 
dictory language  of  the  enactment,  and  not  because  of  the  intention  of  the  Legis- 
lature, 
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lature,  as  evinced  in  the  enactment  itself,  the  intention  being  to  abridge  the 
common  law  right,  and  the  ground  on  which  the  decisions  can  be  supported  beino- 
that,  in  point  of  fact,  the  Legislature  has  not  yet  succeeded  in  doing  what  it  in- 
tended ?— No  doubt  the  Judges  have  always  looked  with  favour  to  popular  rights, 
aud  taking  that  salvo  of  existing  legal  rights,  and  then  applying  them  to  these 
limitations,  they  have  said,  Wq  consider  that  as  they  are  in  their  nature  contra- 
dictory, we,  as  judges,  are  bound  to  regard  what  has  liitherto  been  the  common 
law  right  in  a more  favourable  point  of  view,  and  make  that  predominate. 

4903.  The  language  is  “ Stake  weirs  and  stake  nets,  bag  nets,  and  other  fixed 
nets  ” ? — Yes. 

4904.  If  Scotch  weirs  are  included  in  that  description,  are  you  of  opinion 
that  the  effect  of  the  enactment,  sup|iosing  it  legalized  such  weirs,  is  manifestly 
to  injure  the  fisheries  ? — No  doubt. 

4905.  Will  you  turn  to  another  clause  in  the  same  Act,  the  Interpretation 
Clause,  No.  114;  you  will  there  find  “ That  the  words  ‘ several  fishery’  shall  be 
construed  to  mean  an  exclusive  fishery,  possessed  and  enjoyed  as  such  by  virtue 
of  grant,  patent,  or  charter,  or  by  Act  of  Parliament,  or  by  prescription;” 
supposing  those  words  are  not  controlled  by  tlic  contradictory,  and  the  incon- 
sistent words  that  are  to  be  found  in  other  parts  of  the  Act,  docs  it  not  appear 
as  if  a grant  or  patent  without  any  regard  to  its  intrinsic  legality  is  from  the  time 
of  the  passing  of  this  Act  to  be  put  on  tiie  same  footing  with  an  Act  of  Parlia- 
ment or  a presciiption,  that  is,  a legal  prescription  ?— No  doubt  tbe  iutention 
was  to  confirm  that;  I can  have  no  doubt  about  it. 

4906.  So  that  if  this  Act  of  Parliament  has  not  legalized  these  grants  the 
reason  must  be  taken  to  be  that  other  clauses  have  neutralized- and  destroyed 
the  obvious  effect  of  this  Interpretatiun  Clause? — It  would  seem  so  indeed. 

4907.  Plave  you  the  Act  of  1848  before  you  ? — I have. 

4908.  Have  you  any  observations  to  make  upon  that  ? — It  seems  to  be  an  Act 
altogether  against  anglers.  The  only  ridiculous  part  of  it  appears  to  me  to  be 
lliis,  that  whereas  up  to  the  time  of  the  passing  of  this  Act,  as  far  as  I am 
acquainted,  persons  might  in  wild  districts  follow  a river,  and  I never  knew  any 
restriction;  this  all  at  once  assutniug  that  there  arc  rights  with  regard  to  these 
rivers,  assumes  the  authority  by  statute  to  inflict  penalties  wholly  incommensurate 
with  the  object  of  the  offence,  and  to  prescribe  certain  tilings  to  be  done  under 
•certain  penalties,  wliicli  seem  to  me  perfectly  ridiculous.  First  of  all,  a man  can- 
not fish  there  without  liuving  his  roil  registered,  and  I believe  he  is  to  p<iv  1 1. 
or  some  such  thing  for  that ; lor  a single  salmon  rod  to  fish  at  all  he  is  to  pay 
1 ?.  Now  this  is  wholly  unknown  in  any  other  country,  and  why  it  should  be 
applied  to  Ireland  I cannot  conceive  ; vihcther  it  is  that  the  rights  are  there  so 
much  more  valuable  tliun  they  arc  in  other  countries  I do  not  know,  but  I will 
suppose  that  it  is  applied  to  England ; I venture  to  say  that  no  man  in  England 
would  ever  condescend  to  register  a rod.  There  are  the  same  open  rivers,  but 
here  you  must  register  the  I'od.  I marked  in  my  tour  through  Ireland  where  I 
fished  how  many  districts  1 should  have  to  pass  through  ; I think  it  would  be 
somewhere  about  150?  &nd  I must  register  in  every  one;  that  would  be  150?. 
for  the  registering  ot  a rod,  to  say  nothing  of  the  inconvenience.  To  go  on  a bit 
of  a summer  s fishing  round  the  coast  of  Ireland,  I must  register  my  rod,  I believe, 
in  every  district ; the  registry  only  affects  a certain  district ; it  is  not  to  be  used 
elsewhere.  There  is  a provision,  I see,  against  a trout  rod  ; it  need  not  be  regis- 
tered ; but  if  a man  should  hook  a .salmon  with  a trout  rod,  then  he  is  liable  to 
have  the  inconvenience  of  penalties,  and  being  sent  to  prison,  and  I do  not  know 
what  else  ; and  the  whole  of  this  seems  to  be  an  Act  of  Parliament  passed  against 
-persons  who  have  been  too  few,  as  I conceive,  as  visitors  to  Ireland  ; I mean  the 
anglers  in  Ireland.  I think  it  would  be  very  desirable  to  leave  those  things  as  they 
were.  While  the  absence  of  restriction  really  acted  as  an  invitation,  I think  the  coun- 
try was  rather  benefited  than  injured.  I wrote  myself  a history  of  my  tour,  which  I 
believe  is  out  of  print  now,  and  therefore  by  presenting  a copy  of  it  to  the  Chairman 
of  the  Committee,  I am  not  advertising  it;  it  is  out  of  print  entirely.  If  he  will 
condescend  to  accept  it  he  vvill  find  that  at  all  events  there  are  some  little  induce- 
ments. I was  about  to  say  that  I considered  these  restrictions  very  injurious  to 
that  portion  of  the  country  which  is  really  very  little  known,  and  which  would  be 
greatly  visited  if  the  same  liberty  of  fishing  e.dsted-  there  that  exists  in  all  the 
rivers  in  England;  but  these  restrictions  would  be  prohibitory,  because  no 
gentleman  would  go  there  to  have  first  to  register  his  rod  and  next  to  get  per- 
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mission  to  descend  a parcel  of  rocks  there  and  uncultivated  land  falling  down 
into  the  sea  ; you  must  ask  leave  before  you  can  go.  Such  a monstrous  practice 
was  never  introduced  into  that  country,  and  therefore  that  operated  as  a orent 
inducement  to  gentlemen  to  go  there.  That  book,  which  was  published  in  1840, 
gives  a description  of  a country  which  I believe  was  very  little  known  before. 
Up  the  mountains  there  of  Evera,  the  consequence  of  that  book  has  been  (I  only 
give  that  as  an  instance)  that  two  hotels  have  been  erected  upon  the  Lake  of 
Waterville  which,  I believe,  are  in  existence  at  this  moment ; they  are  spots  very 
much  frequented  indeed,  and  it  has  tended  very  much  to  the  civilization  and  to 
the  assistance  of  the  people.  When  I was  there  there  was  nothing  but  a mud-hut 
in  the  place,  and  I was  obliged  to  live  in  that  mud-hut  myself;  there  was  no 
other  accommodation  for  me.  Now  I understand  there  are  good  houses  there, 
entirely  supported  by  gentlemen  who  come  to  angle  upon  that  lake.  I only 
instance  that  as  one  of  the  reasons  why  every  inducement  should  be  given  to  per- 
sons to  visit  that  country,  to  become  acquainted  with  it,  and  to  spend  their  money 
there;  and  certainly  there  was  in  Ireland,  up  to  the  passing  of  that  Act,  the 
greatest  possible  inducement  to  go  there.  The  beauty  of  the  scenery,  and  the 
freedom  with  which  yon  might  pass  over  uncultivated  countries,  and  the  "ood 
fishing,  wei-e  all  inducements  for  persons  to  spend  their  time,  or  probably  indu^ino- 
ultimately  a settling  there ; but  I think  these  restrictions  have  operated  in  the 
highest  degree  to  repress  any  such  desire.  I would  not  go  to  a country  where 
there  were  such  restrictions  as  these ; nothing  would  be  more  annoying  to  mo 
than  to  be  obliged  to  register  a fishing  rod  in  a wild  country,  passing  through  bog 
and  down  rocks,  and  to  be  regarded  as  an  intruder  and  a violator  of  the  publTc  lawj 
with  persons  to  watch  me,  and  seize  niy  rod,  and  condemn  me,  if  I should  make 
a mistake,  and  hook  a salmon  instead  of  a trout.  The  Act  of  Parliament  appears 
to  me  altogether  so  absurd  that  it  seems  to  have  been  formed  for  some  country 
with  which  we  have  no  common  connexion.  Why  all  this  should  be  done  in 
Ireland  I cannot  conceive  ; it  was  never  necessary  in  England,  but  I can  con- 
ceive that  it  would  operate  very  much  to  the  injury  of  that  portion  of  Ireland  to 
which  it  is  highly  desirable  that  public  attention  should  be  drawn,  and  that  the 
public  should  rather  desire  to  visit  it,  as  it  is,  and  ought  to  be,  tlie  Switzerland  of 
these  realms,  a great  portion  of  it;  instead  of  so  restricting  them,  I think  every 
inducement  ought  to  be  held  out.  ^ 

4909.  Are  you  aware  that  the  reason  why  these  clauses  for  licensing  rods  ami 
other  engines  for  the  taking  of  fish  were  adopted,  was  because  of  the  fees  payable 
on  the  licences,  and  because  there  was  no  other  fund  out  of  which  to  provide  a 
police  to  watch  the  rivers,  and  to  put  down  poaching,  which  is  said  to  be  pecu- 
liarly prevalent  in  Ireland,  from  reasons  of  a local  nature?— I have  not  the  least 
idea  of  it  beyond  angling.  I understand  poaching  in  private  rivers.  I can  con- 
ceive that  poaching  would  be  a very  mischievous  thing,  but  any  ancriino-  would 
never  injure  any  river,  but  in  fact,  the  more  a river  is  angled  in,  the  better  it  is 
watched,  and  the  greater  and  more  effectual  repression  of  poaching  there  is.  Now 
with  regard  to  the  funds  to  be  derived,  if  the  country  be  not  in  itself  dcli  enouo-Ii 
to  take  care  of  Us  own  produce.  I do  not  know  how  that  may  apply  to  a cotiruiv 
where  the  proprietors  have  not  either  the  money  or  the  inclination  to  protect  what 
they  consider  to  be  a right,  but  I can  conceive  this,  that  this  effectually  puts  an 
end  to  angling,  as  it  must  amongst  all  the  inhabitants  of  that  countrv,  because  no 
person  who  angles  for  what  he  can  get  for  his  fish  could  pay  these  enormous  de- 
mands of  I I for  a single  salmon  rod.  and  so  on.  If  the  object  be  to  deprive  them 
of  that  which  they  have  hitherto  enjoyed,  the  means  of  food,  and  sometimes  of 
employment,  I think  it  is  mischievous,  because  you  have  only  done  this  vou  have 
prevented  the  employment  and  fair  dissemination  of  food  which  was  obtained  bv 
means  of  angling  amongst  the  people;  you  have  taken  away  from  them  that 
whicli  tiiey  have  always  enjoyed,  and  you  have  collected  your  salmon  too-ether  in 
a great  mass  which,  as  I say,  is  sent  by  some  renter  to  a distant  market  th^ 
country  itself  never  receiving  the  least  benefit  from  those  rivers  which  are  I’egu- 
larly  teeming  with  fish.  I believe  that  all  obstructions  to  angling  are  founded  in 
error.  I believe  that  no  angling  ever  diminished  the  produce  of  a river.  I think 

ujust  and  improper 
for  the  purposes  of 


....  iiic  piuuuce  or  a river,  i think 

coiitraiy,  that  It  prevents  m a great  measure,  any  unjust  and  improper 
mode  of  destroying  the  hsh.  I was  not  aware  that  it  tras  for  the  purposes  of 
revenue  that  these  clauses  were  enacted  ; but  if  it  were,  I think  the  restrictions 
and  the  penalties  are  altogether  incommensurate  t if  it  were  for  the  purposes  of 
revenue,  that  is  one  thing  ; it  might  be  collected  in  a more  convenient  wav.  The 


The 

carrying 
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carrying  of  a rod  gives  no  right ; you  must  then  .still  ask  the  permission  of  the 
proprietor  to  go  upon  his  Jancl,  or  to  hsli. 

4910.  The  Commissioners  have  reduced  the  dutv  payable  on  rods  to  10s  as 
itapiiears  by  evidence;  do  you  think  that  that  is 'still  too  high  5— I think  *hat 
any  restriction  of  fliat  kind  operates  against  the  poor ; the  poor  have  fished  those 
rivers,  and  have  obtained  a little  food  by  it ; it  is  an  amusement  to  them,  and  it 
is  confining  it  to  persons  of  wealth,  who  can  pay  these  larve  suras.  I have 
already  said  that  the  effect  of  this  legislation  i.s,  that  the  fish  “are  brought  toge- 
ther and  are  preserved  ; that  whicli  was  formerly  distributed  amoncrst  the  poor“bv 
means  of  angling,  is  now  preserved  in  a mass  ; it  reaches  a foreign  market  the 
money  is  paid  for  it,  and  the  people  of  Ireland  are  thereby  deprivKl  in  that  por- 
tion of  the  country  of  so  much  of  the  food.  Of  coui'se  I do  not  sav  a word  about 
any  unjust  or  improper,  or  unseasonable  destruction  of  fish,  but  I c'anuot  conceive 
that  in  a country  like  that,  it  was  necessary  to  make  any  such  restrictions-  but  I 
do  conceive  that  this  very  Act  of  Parliament  may  have  a most  injurious  effect 
upon  the  future  prosperity  of  that  country.  I conceive  that  where  now  exiatino- 
rights  are  set  up  to  several  fisheries,  accompanied  by  penalties  of  this  kind,  the 
existence  of  these  .statutes  would  operate  against  many  persons  desirous  other- 
wise, and  without  these  statutes,  of  investing  their  money  in  that  conntrv  The 
time  must  come,  and  probably  is  not  very  far  distant,  when  that  beautiful  county 
of  Kerry,  which  is  now  almost  unknown,  and  all  round  the  south,  up  to  llic  coast 
of  the  Shannon,  and  up  to  Limerick,  and  then  again  round  by  Connemara  and 
round  by  Donegal,  which  is  all  a country  of  which  less  is  known  in  this  portion 
ot  the  kingdom  tliaii  of  New  South  Wales — I can  see  tliat  at  no  distant  period 
the  time  must  arrive  when  that  land  will  come  into  requisition  ; when  it  will  be 
bought  by  persons  riesirous  of  retiring;  when  persons  of  wealth  will  wo  there 
and  whenever  that  land  does  come  into  the  market,  if  it  is  found  1 estrictal  by  such 
.hets  of  1 arliainents  as  these,  they  will  operate  very  much  against  the  sale  and 
appropriation  of  that  land. 

1 '■  extend  to  the  other  engines  uliich  are  la.xed  nntici- 

this  Act;  that  is,  to  weirs  and  nets  fixed  and  movable  f—My  only  objection  to 
It  15  on  the  general  principle,  that  I think  you  have  taxed  what  you  liave  no  right 
to  tax  ; It  I have  a right  to  erect  a weir,  or  a weir  has  e.xistod,  you  have  no  riglit 
to  tax  me  for  the  enjoyment  of  that  right  whicli  I have  enjoyed  before;  if  I have 
a right  by  Act  of  Parliament  to  put  down  nets  for  the  destruction  of  fish  you 
have  no  right  to  tax  me  for  the  exercise  of  that  right  which  I enjoy. 

.1  purpose  of  tlie  funds  provided  by 

this  Act,  that  purpose  being  the  establishment  of  a river  poliee,where  no  such 
nvei  police  exists  ?—Tiiei-e  are  private  fisheries,  where  person  shave  property 
in  the  rivers  ; they  must  protect  them  at  their  own  expense. 

4913-  1 apeak  of  public  rivers  in  whicli  the  common  law  right  of  fishery  exists 
and  where  ,t  is  necessary  th.it  some  persons  should  perform  tiie  duty  of  policiuv 
the  rivers,  it  is  alleged  that  poaching  exists  in  Ireland  to  an  extent  unknown 

attiibuShl’e  10  l'“  I Pe=>'“Ience  of  poaching  in  those  rivers  is 

that  «’l’'eh  It  IS  unnecessary  to  specify ; it  is  concluded 

thf  iT™  f ‘ t>f  tl'osc  local  causes,  at  ail  events,  in 

“ T®''  “PP»‘"fod  fo  P'-otect  the  fisheries  and  to  put 

tlnr  u £■  ,®“PP0aing  all  this  to  be  so,  what  description  of  property  do  you 
rannoi  ^ ^ spccal  purposc  of  providing  tills  river  police?— I 

serin,?!  ‘ . I have  not  given  it  my  consideration,  and  it  is  a very 

nf  n »-•  Vif  1 ^ necessary  to  establish  a police  for  the  preservation 

t-.N  iV?ii  for  instance,  to  say  upon  whom  that  peculiar 

‘ ^ ’ would  be  perhaps  rash  in  me,  as  I have  not  yet  applied  my  mind 

to  the  consideration  of  that  question. 

4914.  But  you  think  that  it  ought  not  to  be  borne  by  fishermen,  whether 
a geis  01  others?  I think  that  it  ought  not  to  be  collected  by  penalties  of  a 
nature  which  would  not  exist  in  any  other  country.  That  I,  being  found  there, 
Ignorant  of  this  Act  of  Parliament,  and  with  a rod  throwing  in  a wild  country  a 
_ y upon  the  river,  should  be  liable  to  be  seized  and  dragged  before  a magistrate, 

IS  something  monstrous  in  itself;  and  although  it  is  presumed  that  every  man 
f would  suspect  such  a law  as  this,  never  having^  heard 

01  such  a law  in  any  other  country.  I think  the  penalties  are  altogether  incom- 
mensurate with  the  nature  of  the  offence,  and  also,  as  it  is  altogether  new  in  regard 
MO.  UU4  to 


R.  Allen,  Es(]. 
S3  April  1849. 
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R.  Alkn,  Esq.  to  the  restriction  of  fishing,  it  seems  to  me  monstrous  itiat  it  should  be  applied  to 

Ireland  before  England.  I do  not  know  in  what  way  rivers  are  maintained  in 

i23  Aprsl  1849.  country;  I clo  not  know  how  the  poaching  is  restricted,  or  how  punished. 

There  are  certain  Acts  of  Parliament,  and  I apprehend  that  there  are  always 
persons  who  have  an  interest  in  the  enjoyment  of  the  vi»ht,  %vho  are  ready 
enough  to  inflict  penalties  where  that  right  is  invaded.  We  find  that  in  general, 
in  the  case  of  any  injury  done  to  any  property  belonging  to  the  public,  there 
seems  to  be  no  lack  of  disposition  to  prosecute  in  such  a case.  I should  take  the 
River  Wye,  for  instance,  and  I would  ask  how  you  would  bear  the  expense  of 
punishing  jiersous  who  are  doing  illegal  things  for  the  destruction  of  fish.  I 
should  say  that  it  might  be  safely  left  to  the  persons  who  enjoy  the  right ; if  they 
saw  any  destruction  of  the  fish,  namely,  that  tli'ey  were  taken  out  of  season,  and 
so  on,  or  against  Acts  of  Parliament  pas.sed  to  protect  tliem,  it  is  open  to  any 
public  informer,  as  in  the  ease  of  any  other  offence  where  a penalty  is  attached, 
under  a statute. 

491 5.  "With  respect  to  your  last  objection,  this  Act  of  Parliament  recites,  “the 
want  of  co-operation  amongst  the  sevei-al  parties  exercising  the  rights  of  salmon 
and  trout  fishing,  the  extent  of  the  common  or  public  rights  of  such  fishing  on  the 
sea-coast,  and  in  the  estuaries  and  rivers  of  Ireland,  and  the  varied  and  conflict- 
ing interests  involved  therein,”  and  that  for  these  reasons  “ measures  have  not 
been,  taken  for  the  due  protection  of  these  fisheries,  and  the  enforcement  of 
the  law  in  respect  of  the  same ; ” and  then  that  it  is  necessary  to  legislate 
further  upon  the  subject,  and  to  make  provision  for  a river  police.  It  is 
evident  that  peculiar  causes  exist  in  Ireland  which  render  the  English  system 
for  the  present  inapplicable,  and  1 understand  you  to  say,  that  your  opinion  as 
to  the  equity  of  this  assessment  only  goes  so  far  as  the  disapproval  of  the 
specific  provisions  of  this  Act,  and  that  you  have  not  turned  your  attention  to 
the  question  whether  the  different  classes  of  fishermen  ought  or  ought  not  to 
be  taxed  for  the  purposes  of  this  Act,  and  if  they  ought  to  be  taxed,  whether 
they  ought  to  be  taxed  exclusively  or  in  common  with  other  proprietors  ? — 
I have  not  turned  my  attention  to  the  source,  supposing  it  to  be  necessarv, 
from  whence  the  fund  should  be  derived,  but  I look  upon  this  Act  as  an  Act 
against  the  poor,  and  in  favour  of  the  rich,  and  I detest  it  therefore  on  that 
grotmd ; it  imposes  upon  every  poor  man  a necessity,  an  obedience  to  which 
is  impossible,  and  it  deprives  him  of  a right  which  he  has  hitherto  enjoyed  in 
that  wild  and  beautiful  country,  and  a right  which  he  enjoys  in  common  with 
every  person  in  this  laud,  that  is,  to  carry  a fishing  rod,  and  to  fish  wherever  he 
may  be  allowed  to  fish ; to  fish  on  another  man’s  property  is  another  thing, 
he  never  had  that  right,  and  he  has  it  not  now  ; hut  that  he  may  carry  a rod 
to  fish  where  he  may  fish  is  an  inherent  right  in  every  inhabitant  of  this 
country,  and  I cannot  see  why  it  should  not  be  enjoyed  by  every  inhabitant 
of  Ireland. 

4916.  Supposing  the  effect  of  a river  police  being  provided  out  of  the  funds 
levied  under  this  Act,  to  be  an  increase  of  the  supply  offish  in  all  the  rivers, 
and  on  ail  the  co^ts  of  Ireland,  to  a great  extent,  so  that  three  or  four,  for 
instance,  should  he  taken,  where  one  only  is  taken  now,  would  that  in  any 
respect  qualify  your  opinion? — Not  the  least,  because  my  objection  is  first  to 
the  principle  of  the  Act,  and  next,  1 do  not  believe  that  in  regai-d  to  Ireland, 
specially  speaking,  that  would  he  of  any  benefit.  I think  that  if  you  were  to 
multiply  the  fish  by  a thousand  that  are  now  talcen,  you  would  not  create  any 
greater  wealth  in  Ireland,  but  appl;^ng  the  strict  provisions  of  these  statutes, 
you  would  rather  injure  Ireland  by  increasing  the  quantity  of  fish,  for  the  rivers 
would  then  let  for  larger  sums  of  money,  which  larger  sums  of  money  would 
never  be  disseminated  where  they  were  earaed,  and  in  the  meantime  tlae  poor, 
who  have  hitherto  enjoyed  some  portion  of  that  food,  would  be  entirely  pre- 
vented from  the  use  of  any  of  it. 

4917.  But  the  rivers  that  would  be  let,  would  be  the  small  and  unnavigable 
rivers,  those  only  being  capable  of  being  private  property  ?— Yes. 

.=1918.  What  would  you  say  of  the  other  rivers;  the  public  rivers,  which  are 
open  to  all,  and  are  not  capable  of  being  let ; would  you  say  there,  that  it 
would  be  of  no  advantage  that  the  operation  of  this  Act  should  increase  the 
supply  of  fish,  or  would  you  say  that  the  advantage  would  not  be  so  great  as 
altogether  to  counterbalance  the  disadvantage  imposed  upon  fishermen  by  this 
Act  ? — No  doubt  if  the  quantity  of  fish  be  increased  by  this  Act,  so  far  the 

Act 
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Act  is  beneficial ; I mean  that  quantity  of  fish  which  becomes  public  property 
or  which  is  open  to  public  seeking ; but  that  presents  no  adyantage  which  at  au’ 
in  my  mind,  justifies  tile  infliction  of  a penalty  upon  the  poor  of  that  country’ 
and  the  taking  from  them  a right,  however  small,  yet  a right  in  them,  1 mean 
to  carry  a fishing  rod  and  fish  where  they  like,  which  they  have’  enjoyed 
hitherto,  and  which  everybody  else  enjoys.  If  it  takes  from  them  that  right, 
there  is  no  advantage,  however  great  it  may  be,  in  point  of  money  or  in  pro- 
duce, that  can  counterbalance  in  my  opinion  that  interference  with  the  right  of 
the  people.  It  appears  to  me  to  be  a law  entirely  against  the  poor  ; the  rich 
may  get  over  it,  because  they  may  carry  rods  by  paying  the  money,  but  the 
poor  can  never  hope  to  do  so. 

4919.  Mr.  Scully.]  Do  you  extend  your  objection  not  only  to  the  rods  but 
to  the  nets  likewise  r — To  the  nets,  wherever  they  have  the  right.  I only  use 
the  word  “ rod  ” as  one  for  all.  Whatever  they  might  use  before,  I consider 
that  they  are  entitled  to  use  now ; and  I think  it  is  a monstrous  thing  to  pass 
an  Act  of  Parliament  of  this  sort.  We  may  as  well  pass  an  Act  of  Parliament 
restricting  the  use  of  a spade,  and  saying  that  no  man  shall  use  a spade  for  the 
cultivation  of  his  garden,  without  paying  a pound  a year  for  it,  or  any  other 
right  which  a man  has. 

4920.  Chairman.']  If  you  have  finished  your  observations  on  that  last  Act, 
I will  ask  you  a question  on  another,  and  an  incidental  matter.  Have  you,  in 
the  course  of  your  angling  excursions,  either  in  Ireland  or  in  this  country,  had 
occasion  to  remark  the  eSect  of  mill  races;  I do  not  mean  mill  dams,  but  mill 
races,  m causing  the  destruction  of  fish  ?— There  is  no  doubt  that  mill  races 
are  very  injurious  to  fish  ; that  is,  where  there  is  not  an  opportunity,  which 
IS  generally  constructed,  of  a side  entrance;  and  I think  it  would  be  a 
nuisance  to  erect  a mill  where  there  was  not  a full  and  free  entrance  tT^iven  for 
the  surplus  water  to  fall  down ; it  would  depend  a e *eat  deal  on  the  fall  of 
course. 

4921.  You  are  now  speaking  of  the  dam,  when  you  speak  of  the  surplus 
water  /—The  surplus  water  falls  upon,  I do  not  know  what  they  call  it,  but 
every  mill  must  be  the  same ; it  has  a dam  first ; that  I apprehend  must 
supply  the  wheel ; the  water  that  comes  from  the  dam  falls  upon  the  wheel ; 
that  IS  the  way  the  power  is  given,  and  there  is  generally  an  artificial  obstruc- 
tion ; but  there  is  at  all  mills,  and  I believe  must  be,  what  they  call  a tail,  for 
the  su^lus  water,  which  generally  falls  into  the  stream  again  below,  and  joins 
that  which  comes  from  the  dam  through  the  wheel. 

4922.  Are  you  now  speaking  of  the  water  which  passes  over  the  dam,  or 
you  spakiiig  of  the  water  which,  after  having  turned  the  wheel,  passes 

tiirough  the  tail  race  r — I am  speaking  of  the  water  which  passes  over  the 


4923'  Over  the  weir? — Yes,  the  surplus  water. 

4924  A/r„  .,,...-4.: . 

wheel  e 

4925-  Yes.  Have  you  had  your  attention  directed  to  that: — I have  only 
known  that,  generally  speaking,  in  floods  fish  have  come  down,  but  I think 
never  in  my  experience  have  gone  up  that  way. 

4926.  You  are  not  aware  that  fish,  in  going  up  the  river  in  the  open  season, 
pass  into  the  tail  race,  and  the  water  being  turned  off,  the  sluices  being  shut, 
are  caught  by  the  miller  and  his  people  ?— Yes  ; I believe  that  may  be  done, 

great  extent.  Fish  have  a very  acute  instinct,  and  espe- 
cially about  passing  up  and  down  rivers ; they  know  an  artificial  obstruction, 
an  recede  immediately  from  it ; and  1 venture  to  say  that  the  success  would 
. ^ small  indeed  in  any  fisherman  who  should  adopt  that  course  of  catch- 
ing fish,  especially  with  regard  to  salmon. 

4927.  Is  it  not  the  nature  of  the  salmon  to  pursue  its  course,  whatever  that 
course  may  1^,  and  not  to  be  lightly  turned  from  it;  so  that  if  a salmon  were 
going  up  with  its  nose  towards  the  tail  race,  it  would  enter  the  tail  race  and  go 
on  until  it  found  itself  brought  up  by  the  sluice  or  other  obstruction  which  it 
tound  in  its  way  ? — I think  that  is  not  so ; as  far  as  I have  known  rivers  I have 
ound  all  the  salmon  abandon  the  race  and  get  up  into  the  river  above.  Now 

^th  all  small  rivers  that  is  the  case.  There  is  a little  river  where  I have 
had  an  opportunity  of  testing  it,  namely,  the  Wye,  where  they  never  come  into 
the  race,  but  always  come  into  the  pool,  and  there  I have  seen  them  jumpine: 

0-40.  Xx  up 


R.  Allot,  Esq. 
23  April  1849. 
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R.  AUen,  Estj. 
23  April  1849. 


up  continually,  and  I have  asked  the  miller  whether  he  has  ever  caught  one  in- 
the  race ; he  says  never. 

4928.  You  have  not  heard  that  poaching  to  a very  considerable  extent  is 
carried  on  m the  races  by  millers  ?— No  doubt  the  fish  come  up  the  race 
but  I do  not  think  they  are  caught  in  that  way;  they  are  caught  by  stODping 
them,  out,  and  letting  the  water  oif  suddenly ; then  they  are  found  in  the 
race. 

4929*  is  precisely  what  I mean ; coming  up  the  river  they  enter  the 
tail  race  ? — That  is  very  common. 

4930.  How  is  that  guarded  against  in  rivers  which  are  properly  protected  • 
such  rivers,  I mean,  as  you  are  acquainted  with.? — I have  never  inquired* 
there  is  no  legislation  on  the  subject ; generally  speaking  it  is  the  subject  of  an 
^reement.  The  miller  generaUy  is  the  tenant  of  the  person  who  owns  the 
nsheiy ; that  is  the  case  in  most  of  our  rivers,  I think. 

4931.  Take  the  case  of  a navigable  river ; take  the  case  of  the  River  Thames 

tor  instance  r — In  the  River  Thames  it  would  be  quite  different.  ’ 

4932.  Or  the  Severn,  or  any  other  navigable  river  ?— On  any  of  those  large 

rivers  it  would  be  otherwise  ; the  mischief  can  only  happen  in  smaller  rivers  • 
n^rower  rivers.  No  salmon  could  go  up  a tail  race  where  there  was  so  large 
a body  of  water.  ® 


4933-  Do  not  salmon  prefer  water  of  a moderate  depth  to  water  very  deep  ? 
At  certain  periods  of  the  day  they  would  lie  on  shallow  water,  but  they  are 
generally  found  on_  water  of  three,  or  four,  or  five  feet  deep,  called  pools,  in  the 
shUer  part  of  the  river  ; just  at  the  bottom  of  the  still  part  of  a rapidly-running 


4934-  In  the  course  of  migration,  do  not  they  prefer  water  of  a moderate 
depth  when  passing  up  the  river  to  the  spawning  bed?— One  finds  them 
generaUy  at  certain  portions  of  the  day  in  very  deep  holes ; when  they  are 

fn  golfg^'C  the  river  “ “ c5ntint,ally 

4935-  But  on  the  whole  you  think  that  the  destruction  caused  in  this  wav 
IS  inconsiderable  r—1  think  quite  inconsiderable  ; I think  that  the  passages  in 
larp  rivers  which  are  necessarily  left  open  by  means  of  the  fall  from  the  dam  are 
to  thaf^ay'^  mstmct  of  the  fish  is  so  great,  that  very  few  would  he  destroyed 

4936- 37-  Have  you  known  the  taU  of  a mill  race  fenced  in  any  way  so  as 

to  prevent  fish  from  passing  up  ?— I never  saw  one.  ^ ^ ^ 


«/.  fJ.  Talb:i,  Esq, 


John  Hyacinth  Talbot,  Esq.,  a Member  of  The  House,  Examined. 


The  TFiiness.]  I be  g to  state  to  the  Committee,  that  I thought  there  were 
New  Ross  which  I understand  have  been  returned 

and  that  It  was  put  to  the  Committee  whether  the  papers  should  be  reSd 

or  not.  I happened  to  be  in  the  room  that  day,  knd  I was  certain  that  Ihe 

oociety  lu  i,New  Ross.  I have  this  day  written  to  Mr.  M‘Ghee  to  ctpriH  tn 
return  papers,  and  every  other  particular  with  regard  to  New  Ross  bv 

wt  “d  ™ts.  IkuowlhariSR^  we 

and  the  fishe™”””"®  number  of  people  employed  in  the  fisheries  of  the  river 
each  and  ^ is  earned  out  by  means  of  little  floats,  one  man  in 

t^the  n £ "T  each  two  floats,  communicating  from  one 

ther , they  used  to  catch  a considerable  number  of  fish  and  if  w-ie 
a great  revenne  to  the  towii  and  to  the  people  generally  I Cournot  tlte 

upon 
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upon  myself  to  say  how  many  hundreds  of  people  actually  gained  their  liveU- 
hood  by  it,  but  I understand  now  that  they  are  completely  swamped  in  can 
sequence  of  this  Act  of  Parliament ; that  in  general  their  nets  are  pawned  and 
instead  of  bemg  able  to  pay  a revenue  on  those  nets  there  is  not  any  money 
even  to  find  them,  or  to  keep  them,  and  as  to  paying  for  a fishing  rod  it  is  useless 
to  expect  It.  ® 

*ink  that  that  is  entu-ely  owing  to  the  effect  of 
the  Bill  of  last  year?— I cannot  say  myself,  but  that  is  the  wav  in  which  it  is 
represented  to  me. 

4940.  Chairman.}  In  what  state  is  the  fishery  at  this  moment  • is  it  flourish 
ing  I am  afraid  this  year  is  not  a good  fishing  year. 

4941-  Supposing  the  fishery  was  in  a flourishing  state,  do  you  still  concur  in 
the  opinion  which  has  been  expressed? — I should  snv  thfu- .v 


4942.  Even  if  the  fishery  were  in  a flourishing  condition?— Even  if  the 
fishery  were  ever  so  flourishing.  I am  not  aware  of  any  of  those  rights  with 
regard  to  any  man  being  impeded  on  our  rivers  when  fishing  with  his  rod-  of 
course  be  could  not  go  into  another  man’s  ground;  but  if  I get  into  a boat  I 
may  fish  with  my  rod  wherever  I please. 

4943-  -^e  there  any  Scotch  weirs,  bag-nets,  and  obstructions  of  that  cha- 
^cter?— Yes  ; our  people  have  gone  down  in  hundreds  to  pull  them  down 
^^ose^^”^  ’ niagistrates  had  frequent  cases  before  them  with  regard  to 

4944‘  Since  when  i — I have  known  it,  I should  say,  for  many  years. 

4945.  Have  there  been  any  recent  instances  ?— Yes,  there  have  been,  not 
tour  years  ago,  as  well  as  my  memory  serves. 

4946.  The  magistrates  were  called  upon  to  enforce  the  law  against  rioters  J 
Yes  ; there  was  one  of  Her  Majesty’s  ships,  I believe ; a boat’s  crew,  I think; 

(1  can  tell  the  particular  point,  it  was  near  Dunrodey  Abbey);  all  the  poor 
hshennena  boats  were  seized,  and  I heard  that  the  reason  was  because  they 
had  not  been  numbered  according  to  some  form  in  the  Act  of  Parliament-  it 

To  f ‘ ““  “f  tie  magistrates 

•who  acted.  I merely  draw  your  attention  to  it,  and  1 think  it  worth  whUe  to 
get  those  particulars. 

4947-  How  long  ago  is  that?— I think  three  or  four  years  ago 

494S.  Have  you  knowu  any  recent  instance  of  the  people  having  assembled 

X^ed™^  Th  “f  stalse  nets  and  weirs  of  which  they  com- 

plained.-— 1 hat  is  the  period  which  I allude  to,  I presume.  ^ 

re^i?itd7  against  them  for  not  having  their  boats 

wS  P“^^  considered  illegal 

Iw’  T?  ^ Scotch  weirs,  and  they  did  destroy  a certain  number  of 

T Sil  revenue  boats,  and  some  of  Her  Majesty’s  ships, 

1 believe,  came  out  and  seized  them.  ^ ^ ^ 

down^wItb^b'^/uT  ™ putting  down  these  weirs? -They  went 

flown  with  hatchets,  and  cut  them  down,  1 heard.  ^ 

’>4ve  heard  BO,  I do  not  say 

^ X,  iril  number  of  them  still  in  existence. 

4952.  Mill  in  employment  ? — Yes. 

wefrs^J  iifiurXs  Xb”  ™ supposing  that  the  presence  of  these 

Tthfrik  fb«X  • \ tiunlf  they  are  injurious  to  the  fishery,  and 

it  ouahf  to  b instance  where  a person  has  not  got  a real  legal  right  to  it, 

av  that  f ttl  i “d  I would  go  further,  and 

nurehflsp  the  tight  to  them,  I think  it  would  be  worth  while  to 

purchase  them  up  for  the  benefit  of  the  public 

years^'*'  ® for  the  county?— I have  been  for  these  27 

Called  upon  to  adjudicate  upon  the 
trate  fsbon?/ °b  exists;  acting  as  a magis- 

should  obey  the  Act  of  Parliament ; I should  take  the  Act  of  Parliament 
my  giude. 

N ‘■‘y  ™y  involving  the  legality  of  the 

either  of  the  Acts  to  which  you  allude  has  been  passed, 
not  nXbfc  have  you  ?— Before  that  I have,  I suppose,  but  can- 

not possibly  say  so  for  certain. 

^ 2 4958.  lYhat 


«/.  If.  Talbot,  Esq. 

M.  P. 

85  April  1 849. 
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X H.  Talhot,  Esq. 

M.P. 


33  April  1849. 


4958.  What  was  your  decision?— My  opinion  on  that  point  always  was, 
that  it  was  the  case  of  a person  asserting  a right,  which  another  person  asserted 
to  be  a private  right,  and  that  it  ought  to  be  brought  before,  not  to  us  as 
magistrates,  but  a court  of  law. 

4959.  Did  you  decline  then  to  try  it  ? — In  any  case  in  which  I have  acted, 
I do  not  recollect  ever  to  have  acted  officially  as  a magistrate,  against  a person 
doing  so  ; I have  no  recollection  whatsoever  of  it.  You  know  sufficiently  that 
when  a person  states  to  magistrates  that  it  is  an  infringement  of  a private  right, 
and  when  you  hoye  prima.  facie  evidence  that  there  is  a right  existing  in  law, 
you  tell  the  person  to  take  his  remedy,  and  to  try  his  right. 

4960.  Will  not  it  depend  mainly  upon  the  question  whether  the  magistrate 
has  a jurisdiction  or  not  ? — We  have  no  jurisdiction  in  a private  right. 

4961 . In  the  case  of  an  illegal  weir,  you  have  a jurisdiction  ? — ^Yes  ; if  I can- 
not sufficiently  satisfy  myself  whether  it  is  an  illegal  weir  or  not,  I dismiss  the 
complaint ; if  there  was  any  riot,  I would  punish  the  persons  who  committed 
that  riot. 

4962.  If  you  cannot  bring  yourself  to  believe  that  the  weir  is  illegal,  you 
are  then  obliged  to  conclude  the  party  not  guilty,  and  so  to  dismiss  the  com- 
plaint?— Yes,  as  I would  not  take  upon  myself  the  responsibility  of  deciding 
between  a legal  and  illegal  weir,  as  a magistrate. 

4963.  With  reference  to  this  question,  1 may  ask,  do  the  people  who  show 
such  an  inclination  to  protect  the  fishery  against  this  species  of  illegal  fishing, 
show  a similar  anxiety  for  the  protection  of  the  fishery  against  poaching  of 
every  other  kind  ?— -I  do  not  say  that ; I do  not  mean  to  say  that  the  people 
combine  to  protect,  because  I have  heard  of  a great  deal  of  poaching  and  fishing 
in  rivers  at  illegal  periods.  If  the  people  were  determined  to  hinder  it,  I think 
they  might  do  it. 

4964.  I am  not  asking  you  what  the  people  have  done,  but  do  you  think 
that  the  people  are  disposed  to  protect  the  fishei-ies  in  these  public  rivers, 
against  poaching  in  general,  or  are  they  only  disposed  to  protect  their  fisheries 
against  this  species  of  poaching? — I should  say,  that  were  their  rights  fully 
confirmed,  or  I may  say  not  reduced  by  legislation,  such  societies  as  that  which 
I mention  to  exist  in  New  Ross,  St.  Peter’s  Society,  for  example,  would  be 
established ; those  men  would  consider  it  their  bounden  duty  to  protect  a pro- 
perty which  to  them,  as  fishermen,  was  almost  vital ; I think  that  they  would 
protect  it.  Since  I have  been  a Member  for  New  Ross,  those  fishermen  have 
almost  annually  sent  over  to  me  different  papers  and  petitions,  with  regard  to 
their  rights  as  fishermen,  and  those  appear  to  me  now  to  be  completely  embodied 
in  the  paper  which  is  before  the  Committee,  with  reference  to  St.  Peter’s 
Society;  I believe  that  was  the  nature  of  it.  Mr.  M'Gee  was  their  secretary, 
and  their  acting  man,  and  Mr.  M‘Gee  was  the  person  who  principally  commu- 
nicated with  me  on  tie  subject. 

4965.  You  have  written  to  Mr.  M‘Gee  for  the  papers  ? — I have  written  to 
Mr.  M'Gee  this  day  to  transmit  to  me  not  only  the  papers  which  were  before 
you,  but  every  other  document  that  could  enlighten  me,  of  which  perhaps  he 
had  sent  me  frequently  copies  before. 

4966.  Mr.  GVogan^  With  regard  to  your  personal  experience  as  a magis- 
trate at  New  Ross,  do  you  conceive  that  the  protection  of  the  rivers  from 
poaching  in  the  close  season  by  means  of  a fishery  police,  would  or  would  not 
materially  advance  the  interests  of  these  poor  fishermen  to  whom  you  allude  ? 
— I should  say  so. 

4967.  How  do  you  propose,  or  do  you  consider  that  the  parties  whom  you 
now  represent  propose,  that  this  protection  should  be  carried  out ; that  these 
rivers  should  be  watched  and  protected  ? — With  regard  to  the  Slaney ; the 
gentry,  I believe,  on  that  river  make  subscriptions.  Some  persons  wanted 
the  county  police  down  in  one  part  of  the  river,  in  order  to  aid  in  catching 
poachers ; but  I think  that  public  opinion  and  the  means  of  the  fishermen 
on  the  line  of  the  river,  when  they  found  that  it  would  be  so  injurious,  would 
with  very  little  exertion,  two  or  three  active  policemen  occasionally,  very  soon 
enable  them  to  catch  the  poachers.  The  great  thing  is  not  purchasing  the 
fish. 

4968.  You  are  of  opinion  that  the  police  cannot  assist  in  the  protection  of 
the  rivers? — They  cannot ; I objected  to  them.  I say  that  some  gentlemen  on 

the 
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the  River  Slaaey  did  wish  to  have  a police  station  on  the  verge  of  the  river,  J.  H.  Talbot,  E»q. 
principally  and  ostensibly  for  the  sake  of  protecting  the  river,  I presume.  “•**• 

4969.  I am.  asking  your  opinion  as  a magisti-ate^  do  you  conceive  that  the  ; 

police  can  usefully  be  employed  in  protecting  the  rivers? — I should  say  not. 

4970.  Then  if  the  police  cannot  be  usefully  employed  in  protecting  the 
rivers,  and  you  are  of  opinion  that  it  would  be  desirable  to  have  some  two  or 
three,  or  a certain  number  of  men  specially  appointed,  and  devoted  to  that 
purpose,  how  would  you  propose  to  pay  those  men  ?— By  subscription  from  the 
people  on  the  verge  of  the  river,  or  fishing  societies. 

497 1 . Supposing  the  parties  on  the  verge  of  the  river  should  say,  “ I have  a 
right  to  fiish,  and  I pay  for  it ; but  others  who  do  fish  and  exercise  the  right  to 
fish,  must  also  pay would  you  see  any  injustice  in  that  ? — No. 

4972.  Do  you  conceive  that  the  party  who  has  a right  to  fish  on  the  verge 
of  the  river  would  refuse  to  contribute,  if  those  other  parties  who  also  fished 
objected  to  contribute  ? — I very  often  find  that  there  are  men  who  do  act  con- 
trary to  their  own  real  interests  ; you  will  find  that  eight  men  out  of  ten  may 
subscribe,  and  there  may  be  one  or  two  that  will  not,  in  the  same  proportion, 
unless  there  is  a law  to  oblige  them. 

4973.  Under  those  circumstances,  can  you  suggest  any  means  of  providing 
payment  for  the  necessary  watching  of  the  rivers,  other  than  that  pi'ovided  now 
by  Act  of  Parliament,  namely,  a tax  on  the  engines  ? — No,  I cannot ; but  I would 
prefer  no  protection  to  this  species  of  taxation. 

4974.  In  your  own  opinion  then,  the  objection  of  the  inability  of  the  poor 
fishermen  to  pay  the  tax  for  the  protection  of  the  river,  is  not  well  founded? — 

I do  not  say  that ; I think  it  would  be  better  not  to  protect  the  river  more  than 
it  is  protected  at  present,  than  to  tax  those  poor  men. 

4975.  Is  it  protected  at  all  at  present  ? — I presume  it  is  protected,  from  the 
amount  of  this  tax. 

4976.  I must  remind  you  again,  that  I am  asking  you  your  practical  opinion 
as  a magistrate  on  the  spot.  Is  the  river  protected  at  present,  to  your  know- 
ledge ? — I do  not  know ; it  is  not  protected  unless  it  is  protected  under  those 
two  Acts ; at  least  I am  not  aware  of  any  Act  of  Parliament  that  does  protect 
it  previous  to  the  two  Acts  of  Parliament  to  which  you  have  alluded,  of  1842 
and  1848. 

4977.  Is  there  any  existing  society  to  put  down  the  illegal  destruction  of  fish  ? 

— I think  there  was  some  regulation  in  that  St.  Peter’s  Society,  in  New  Ross, 
to  give  rewards  or  to  prevent  people  from  poaching. 

4978.  Chaiman.]  Poaching  in  general? — Poaching  in  general;  and  I think 
there  was  something  about  millers that  is  one  of  the  reasons  why  I wish  for 
the  papers.  But  my  own  opinion  is,  that  sooner  than  tax  the  people  generally 
in  the  manner  particularly  in  which  they  are  supposed  to  be  taxed  by  that  Bill, 
if  you  ask  me  whether  I prefer  to  leave  rivers  just  as  they  were  protected,  or 
with  the  only  protection  that  there  was  before  these  two  Acts  of  Parliament 
were  passed,  I would  rather  leave  the  rivers  as  they  were  previously  to  those 
Acts  of  Parliament,  than  retain  the  Acts  of  Parliament,  because  I think  them 
to  be  highly  injurious. 

4979.  Mr.  Grogan.']  Do  you,  as  a magistrate,  personally  know  any  of  those 
unfortunate  transactions  which  occurred  about  levelling,  the  stake  weirs  by 
force  ? — No ; I merely  mention  that  1 have  been  a magistrate  since,  I think, 

1822;  I resided  constantly  at  New  Ross,  or  in  the  vicinity  of  New  Ross, 
and  practised  almost  daily  at  the  sessions  till  1826,  and  from  that  j)eriod 
I have  only  been  casually  there ; but  having  property  in  the  parish  in  which 
the  town  is  situated,  and  my  brother  being  a magistrate  and  a constant  resi- 
dent there,  of  course  I hear  everything  that  takes  place  with  regard  to  these 
fisheries  ; I have  the  accounts  of  them,  as  I stated,  as  the  Member  of  Parlia- 
ment for  the  town,  and  when  I go  home  I hear  the  working  of  the  local  trans- 
actions with  regard  to  the  fish,  and  anything  else.  Therefore  I had  a full 
account  of  what  took  place  when  the  people  we.nt  down  in  such  quantities 
to  pull  down  all  those  weii-s.  There  was  a great  movement,^  I believe,  up  the 
other  river,  the  Waterford  River  ; the  people  up  towards  Camck,  and  the  people 
in  the  Ross  River,  I believe,  both  met,  and  were  determined  to  pull  down  those 
Scotch  weirs. 

4980.  You  are  able,  I am  sure,  to  say  whether  in  consequence  of  this  move- 
ment on  the  part  of  the  people,,  and  the  resistance  on  the  part  of  the  stake  weir 

0.40.  . X X 3 owners, 
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H.  Es,.  arose,  and  a bad  feeling  was  generated  in  the  minds 

regard  to  that,  the  Scotch  weii-  belonged  to  an  individual 

,3  April  .849.  “4  *5'=  Te  2^  sympathy  for  him ; a body  of  people  went  down,  I do 

not  mean  that  there  was  any  fighting  at  it ; he  had  no  faction,  that  I am  aware 
of,  hut  these  things  were  all  cut  down,  I heard,  most  positively. 

attack  of  the  people  directed  solely  against  one  weir? If 

you  will  allow  me  to  reserve  it  for  another  occasion,  I could  get  you  the  iudicial 

ccount  of  it ; what  I tell  you  is  mere  hearsay  evidence. 

4982.  Chairman.']  Where  was  it  prosecuted  ?~At  New  Ross. 

quarter  sessions  on  appeal  in  anyway?— It 
did.  I think  even  in  town  here  I have  some  of  the  papers.  j 

4984^11  It  ca.me  before  the  petty  session,  we  have  it  not ; if  it  came  before 
the  quarter  sessions,  we  ha^^  it?-I  think  it  came  before  the  quarter  sessions  • 
anything  that  I tell  the  Committee,  with  regard  to  that,  is  what  I have  heard 
and  what  came  to  me  as  a Member  of  Parliament;  different  letters  and  accounts 
more  than  anything  else.  vuailo 

4985.  Mr.  Scully.^  You  stated  that  you  thought  the  tax  upon  the  nets  of 
hshermen  unjust;  do  you  thmk  that  the  consequence  will  be  a great  decrease 

,°i!  consequently  a great  loss  to  the  fishermen  ?— 

fo7them  to  pa  The™™*'’  employment,  and  that  it  is  almost  impossible 

4986.  Mr.  Aroyan.}  Do  you  know  whether  the  fish  in  the  market  of  New 

Ross  has  decreased  in  qumtity,  of  late,  or  not?— I think  so,  considerably 
There  are  none  of  those  weirs  on  the  Slaney,  to  my  knowledge.  ^ 

New  Rosf  ‘™4te  the  number  of  ootmen  about 

state  ™ number?— I should  not  like  to 

49S8  Are  they  as  many  as  800  ?-I  should  not  like  to  pledge  mvself  to  it  ■ 

I almost  think  that  it  is  1,500.  ® • 

tl.™®'  ns ™tmeni-I  would  not  exactly  like  to  say  so;  I can  get 

those  particulars  ; I have  seen  the  river  alive  with  them  ° 

4990  Are  you  aware  at  all  of  what  state  those  cotmen  are  in  at  the  present 

moment  ?— In  a very  destitute  state.  present 

4991  - They  are  not  fishing  the  river  now  as  they  used  to  do  in  former  years  ? 

they  Sfr^in^net  S>laney  is  more  done  from  the  shore,  with  what 


Jovis,  26®  die  Aprilis,  1849. 
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Sir  Henry  Winston  Barron. 
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Sir.  Grogan. 
Mr.  O’Flaherty. 
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THOMAS  CHISHOLM  ANSTEY,  Esq.  in  the  Chaib. 


Francis  Edmund  Curny,  Esq.,  called  in;  and  Examined. 

Jr.  .B.  C/io-cy,  Esq.  4992.  Chairman.']  YOU  reside  at  Lismore,  on  the  Blackwater  ?— Yes 
„ 4993-  You  are  a Magistrate  of  the  county  of  Waterford  5— Yes 

Apr,]  1849.  You  are  the  Agent  of  the  Duke  of  Devonshire  for  those  estates?- 

Yes. 

at  Lismore?-!  have  resided  there  from 
childhood,  with  the  exception  of  the  times  that  I have  been  at  school  and 
college. 

_ 4996.  Colonel  Currey,  whose  name  appears  in  the  reports  of  the  Commis- 
sioners  of  Fishenes,  was  your  father  ? — Yes. 

4997.  He  was  agent  to  that  property  before  you  ?— Yes. 

4998.  How 
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4998.  How  long  have  you  been  agent  to  the  Duke  of  Devonshire’s  estates  ? 
— Since  the  year  1839. 

4999.  You  are  acquainted,  I presume,  with  the  state  of  the  fisheries  in  the 

tidal  and  fresh-water  portions  of  the  Blackwater  ? — I am  more  particularly 
acquainted  with  that  part  over  which  the  Duke  of  Devonshire’s  rights 
extend.  ® 

5000.  I presume  that  you  refer  to  the  rights  enjoyed  by  the  Duke  of 
Devonshire  under  a patent  of  James  the  1st ; are  they  not  supposed  to  extend 
over  the  whole  of  the  Blackwater,  from  Lismore  to  the  sea  r— From  a point 
above  Lismore,  about  three  miles,  down  to  the  sea. 

5001 . To  that  extent  the  Duke  of  Devonshire  claims  a fishery  in  the  Black 
water  ? — Yes. 

5002.  A several  fishery,  of  course  r — A several  fishery. 

5003.  Does  the  several  fishery  which  is  claimed  by  the  Duke  of  Devonsliire 

exclude  all  other  claims  whatsoever,  or  does  it  consist  with  an  enjo>rment  of 
a public  or  common  law  right  of  fishery  in  the  same  waters? — It  excludes  all 
public  or  common  law  right,  but  it  admits  of  some  limited  rights  of  fishing  in 
individuals.  ® 

50D4.  Are  those  individuals  proprietors  of  the  land  adjoining  the  portions  of 
the  river  where  they  fish  r — Yes,  but  not  in  all  cases. 

5005.  With  the  exception  therefore  of  those  several  fisheries,  which  I pre- 

sume they  are,  the  Duke  of  Devonshire’s  claim  excludes  all  rio'ht  of  fishery 
whatever? — Yes,  on  that  portion  of  the  river.  ^ 

5006.  From  the  point  which  you  have  mentioned  down  to  the  sea  at 
Youghal? — Yes. 

5007.  You  are  acquainted  then  with  the  state  of  the  Blackwater  fisheries 
both  m the  tidal  and  in  the  fresh-water  parts  of  the  river ; the  Duke  of  Devon- 
shire’s claim  extending  over  both  ? — Yes. 

.5008.  Mr.  O' Flaherty.']  Have  those  rights  claimed  by  other  parties  holding 
property  along  the  river  been  exercised  hitherto  without  interruption  before 
the  passing  of  the  late  Act  ?— Those  that  I have  stated  to  he  admitted,  the 
limited  rights  which  I have  stated  to  be  admitted  by  the  Duke  of  Devonshire. 

5009-  That^  is,  the  right  of  fishing  as  far  as  their  own  land  extends  on  the 
banks  of  the  river  ? — No  ; they  are  rights  which  are  admitted  in  some  parties 
to  hold  wefrs  of  a particular  construction,  and  some  of  them  derived  from  the 
Duke  of  Devonshire’s  ancestors. 

5010.  That  is  not  an  independent  right  ? — No. 

5011.  Are  there  any  persons  living  along  the  river  or  holding  property  along 
^e  river,  who  have  a right  of  fishing  independent  altogether  of  the  Duke  of 
Devonshire  I'—There  is  a limited  right  in  the  proprietor  of  the  Dromana 
estate,  which  was  the  subject  of  legal  proceedings  in  the  17th  century  between 
the  Duke  of  Devonshire’s  ancestors  and  the  then  proprietor,  Lord  Grandison, 
and  which  was  defined  by  those  proceedings. 

5012.  Chairman.]  Who  is  the  present  proprietor  of  the  Dromana  estate'— 
Lord  Stuart  de  Decies. 

5013-  Mr.  O'Flaherty.]  And  those  others  who  have  the  right  at  present  are 
u Duke  t — Yes,  derived  from  his  ancestors.  The  fact  is, 

that  oir  Richard  Boyle,  the  first  Earl  of  Cork,  possessed  all,  or  nearly  all  the 
property,  I think,  from  Lismore  down  to  Youghal  on  the  south  and  west  sides 
or  the  nver. 

5014.  Mr.  Grogan.]  On  the  one  side  of  the  river  ?— Exactly,  and  the  pro- 
prietors who  possess  estates  down  there  derive  from  the  Duke  of  Devonshire ; 

instance,  the  Strancally  estate  which  belongs  to  Mr.  John  Keifr,  and  the 
Ballinatra  estate,  which  belongs  to  Mr.  Smyth. 

^15.  Chairman.]  Was  Sir  Richard  Boyle  first  grantee  of  that  property? 

5016.  There  were  two  letters  patent  granted  to  him  in  the  years  1613  and 
^ there  not  r — No  ; there  were  several  grants  made.  The  one  to 

which  you  refer  has  been  sometimes  stated  to  be  in  the  year  1613  and  some- 
times 1614  on  account  of  the  period  at  which  James  the  First’s  reign  com- 
menced. I believe  it  should  be  1613. 

505  7-  But  at  all  events  there  was  a grant  made  to  him  in  one  of  those  years 
by  James  the  First  ?— Yes. 

501 8.  And  that  grant  contains  all  that  was  contained  in  former  grants,  and 
^■40.  X X 4 much 


E.  Currei/,  Esq. 
s6  Apiil  1849. 
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F.  £.  Currey,  Esq.  much  more,  I believe.  I think  there  were  one  or  two  charters  of  grant,  or  per- 
”■  taps  one  charter  of  grant  executed  by  Queen  Elizabeth,  for  instance,  in  favour 

at  Apnl  1849.  Qf  anc^tor,and  then  the  charter  of  grant  of  1613  or  1614,  comprising  what 
was  contained  in  the  charter  of  Queen  Elizabeth,  and  something  more,  did  it 
not  ? — I am  not  prepared  to  say  that. 

5019.  Mr.  GroganI\  Are  you  aware  of  the  facts  wliich  the  chairman  has 
stated  ? — No  ; I cannot  say  that  I think  them  a correct  statement  of  facts  as 
regards  the  Duke  of  Devonshire’s  title.  (TAe  Witness  was  directed  to  wiikdraii}.) 

The  Witness  was  again  called  in. 

5020.  Chairman.]  In  what  document  are  the  boundaries  of  this  fishery  of  the 
Duke  of  Devonshire  specified  ? — Many. 

5021.  Will  you  mention  the  first  in  point  of  date  ?— I wish  to  state  that  your 
questions  relate  to  the  Duke  of  Devonshire’s  title.  I and  the  Duke  of  Devon- 
shire’s adviser  do  not  consider  this,  with  gi-eat  deference,  a tribunal  before  which 
His  Grace’s  title  should  be  investigated.  I have  no  objection,  if  it  is  the  wish 
of  the  Committee,  to  make  a statement  with  regard  to  the  general  nature  of  the 
Duke  of  Devonshire’s  title,  but  I do  not  feel  myself  legally  competent  to  conduct 
an  investigation  of  his  title  : I do  not  think  it  prudent  in  me  to  do  so. 

5022.  I think  you  have  misunderstood  the  question  which  I put  to  you.  I am 
not  asking  you  on  what  title  the  Duke  of  Devonshire’s  right  to  the  fishery 
rests  ; I am  asking  you  as  to  the  boundaries  of  the  several  fishery  which  he 
claims  ; assuming  that  the  several  fishery  is  a good  and  legal  fishery  and  not  a 
usurpation,  still  it  is  important  tliat  we  should  know  how  far  it  extends,  and 
when  you  tell  us  that  it  extends  from  a certain  point  to  a certain  other  point, 
I ask  you  on  what  authority  you  make  that  statement.  It  is  a question  of 
boundary,  and  not  of  title  ; you  have  a perfect  right  to  protect  yourself  against 
answering  any  questions  which  tend  in  any  way  to  bring  the  Duke  of  Devon- 
shire’s title  into  dispute  -—That  boundary  is  mentioned  in  patents  and  in  other 
documents,  and  there  has  also  been  a user  in  possession  following  upon  that ; his 
title  has  been  confirmed  by  recent  lawsuits  with  regard  to  this  fishery,  in  which 
the  decisions  of  the  Courts  were,  that  he  was  entitled  to  a several  fishery  witiiin 
those  boundaries. 

5023.  The  boundaries  have  been  determined  by  decisions  in  courts  of  law? 
— Yes  ; I do  not  say  the  boundaries,  but  his  right  to  a several  fishery. 

5024.  I am  not  speaking  of  the  right ; you  will  have  the  goodness  to  distin- 
guish between  his  right  to  a fishery,  and  the  boundaries  of  the  fishery  which 
he  claims  ? — Those  were  the  boundaries  set  forth  in  the  trials  to  which  I 
refer. 

5025.  Do  you  say  then  that  the  result  of  those  trials  was  to  ascertain  the 
limits  of  the  fishery  which  the  Duke  of  Devonshire  claims  in  the  Blackwater  ?— 
No.  The  result  of  the  trial  was  that  the  person  against  whom  the  action  was 
brought  was  a trespasser  within  the  limits  of  the  fishery. 

5026.  Where  can  we  ascertain  the  extent  of  the  several  fishery  claimed  by 
the  Duke  of  Devonshire  ? — I cannot  from  memory  exactly  state. 

5027.  Mr.  Scullg.]  Have  you  not  stated  before  that  the  Duke  of  Devonshire 
claimed  from  three  miles  above  Lismore  to  the  mouth  of  the  river  ?— Yes. 

5028.  Chairman^  You  say  that  you  cannot  state  in  what  document  the 
Committee  can  find  the  boundaries  which  you  have  specified  as  being  those  of 
the  several  fishery  ?— I am  aware  that  they  are  in  some  of  the  patents ; I can- 
not remember  which  ; but  with  reference  to  one  question  which  you  addressed 
to  me  before  the  room  was  cleared  as  to  the  Duke  of  Devonshire’s  title  resting 
upon  the  patent  of  James  in  the  year  1613,  I think  it  merely  fair  to  observe, 
lest  my  answer  to  that  question  should  be  misunderstood,  that  it  does  not  rest 
by  any  means  exclusively  upon  that  patent ; I only  state  that  by  way  of  expla- 
nation to  that  question. 

5029.  Since  you  first  became  acquainted  with  the  river  Blackwater,  has  this 
t^hery  of  the  Duke  of  Devonshire  been  continuously  prosecuted  by  him  or 
those  deriving  title  under  him : has  there  been  a continual  user  of  this  fishery 
from  the  point  which  you  mention  down  to  the  sea  by  the  Duke  of  Devonshire, 
or  those  claiming  title  under  him  ? — Yes ; I conceive  that  there  has. 

5030.  Have  other  parties,  not  being  themselves  claimants  of  several  fisheries, 
and  therefore  not  coming  within  the  exception  you  mentioned  just  now,  fished 

in 
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in  those  waters  during  the  time  that  you  have  known  that  river  ; There  are 

encroachments  upon  what  we  consider  to  be  the  Duke  of  Devonshire’s  rights. 

.503] . They  have  fished  in  those  waters  ?— Some  persons.  Those  encroach- 
ments were  the  cause  of  the  actions  being  brought  which  I refer  to. 

5032.  Have  you  in  every  case  prosecuted  parties  in  respect  of  what  you 
term  their  encroachments  upon  this  right  of  fishery  ?— Do  you  mean  whether 
every  person  who  has  encroached  has  been  prosecuted  ? 

5033.  Yes,  I will  ask  you  that  first? — No  ; every  person  who  has  encroached 
has  not  been  prosecuted,  and  the  reason  which  I suppose  I may  be  allowed  to 
state  is,  that  those  prosecutions  are  attended  with  great  expense,  and  that  it 
was  very  difficult  in  many  instances  to  ascertain  who  the  real  par-ties  were, 
and  that  in  most  cases  they  were  not  worth  the  expense  of  going  to  trial. 

5034.  Did  those  parties  fish  with  movable  or  with  fixed  engines? Some 

with  cots  aird  nets,  and  some  with  fixed  engines. 

5035.  And  you  esteem  all  alike  trespassers  upon  tire  Duke  of  Devonshire’s 
several  fishery  ? — Certainly. 

5036.  A cotman  fishing  in  the  middle  of  the  river  Blackwater  would  be  a 
trespasser  upon  the  Duke  of  Devonshire’s  several  fishery? — ^Yes. 

5037.  Whether  within  the  tideway  or  in  the  fresh  water  ?— Whether  in  the 
tideway  or  in  the  fresh  water,  so  far  as  I have  specified. 

5038.  How  far  seaward  does  the  Duke  of  Devonshire’s  supposed  fishery 
extend  ? — 1 believe  the  bar  of  Yougbal  has  been  considered  the  bounda^J^ 

5039.  And  that  is  almost  upon  the  sea  coast  if  not  altogether  on  the  sea 
coast  r — It  is  at  the  mouth  of  the  harbour. 

5040.  Immediately  beyond  that  there  is  open  sea  r — I believe  so.. 

5041.  Then  a fisherman  fishing  on  the  bar  or  just  within  the  bar,  and  in  the 
centre  of  the  bay,  would  be  a trespasser  on  the  Duke  of  Devonshire’s  fishery? 
— I conceive  so. 

5042.  Independently  of  fishery  does  the  Duke  of  Devonshire  clnhvi  also  the 
bed  of  the  river  within  the  limits  which  you  have  specified  ?~Yes ; and  under 
that  title  has  recovered  a large  amount  of  property  in  the  town  of  Youghal, 
that  was  built  upon  by  the  corporation,  on  ground  reclaimed  from  the  soil  and 
bed  of  the  river. 

5043.  I speak  of  the  bed  of  the  river,  the  soil  actually  covered  with  water 
that  he  claims  to  be  his  ? — Yes. 

5044.  Of  course  if  he  is  a proprietor  of  land  in  Youghal,  and  land  is 
reclaimed  from  the  river,  or  is  annexed  to  the  land  which  is  his,  by  alluvium 
or  otherwise,  it  becomes  Ins  private  property ; but  does  he  also  claim  land 
actually  covered  by  the  river,  and  forming  part  of  its  present  bed  — He 
recovered  property  in  the  town  of  Youghal  which  did  not  adjoin  any  other 
propei-ty  of  his,  but  which  was  built  upon  by  the  corporation,  or  parties 
claiming  under  them,  and  was  originally  reclaimed  from  the  soil  and  bed  of 
the  nver. 

5045.  Mr.  Gropan."]  To  what  property  did  the  land  of  which  you  now  speak 
as  having  been  recovered  by  the  Duke  adjoin  or  attach  ?— -Property  of  various 
parties  in  the  town  of  Youghal. 

5046.  Did  those  parties  hold  under  the  Duke  derivatively  in  any  way  what- 
ever ? — Some,  and  some  not. 

5047-  Chairman.'}  Did  this  land  of  which  you  speak  form  part  of  the  bed  of 
the  iwer,  or  was  it  low-  land  on  the  banks  of  the  river  overflowed  by  backwater? 
It  lormea  part  of  what  was  between  high  and  low  water  mark. 

5048.  My  question  is,  did  the  backwater  of  the  river  come  upon  it,  or  did  it 
the  course  of  the  river  ? — It  lay  in  the  course  of  the  river,  so  that  the 

ebb  and  flow  of  the  tide  passed  over  it. 

5049.  It  was  land  over  which  the  tide  ebbed  and  flowed?— Yes. 

• centre  of  the  river ; it  was  not  in  the  coui-se  of  the 

river . It  could  not  be  in  the  centre  of  the  river ; it  was  between  high  and 
low  water  mark. 

5051.  Mr.  Grogan.}  Was  it  dry  at  low  water? — It  was  ground  over  which 
the  tide  ebbed  and  flowed  every  tide. 

5052.  Chairman.'}  Was  it  dry  at  low  water  ? — It  was  dry  at  low  water;  the 
tide  was  not  upon  it,  at  least  1 believe  not.  I conceive  that  it  was  between 
high  and  low  water  mark. 

5053.  Mr.  Grogan.}  On  which  side  of  the  river  was  this  land  that  you  speak' 
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of,  on  the  east  or  west  ? — On  the  west ; on  the  side  on  which  the  town  of 
Youghal  is  situated. 

5054.  That  is,  the  side  which  you  have  already  described  as  originally  part 
of  the  property  of  the  Duke  of  Devonshire  and  his  predecessors  ? — When  I 
spoke  of  that  I intended  to  confine  myself  to  the  county  of  Waterford; 
Youghal  is  just  beyond  the  bounds  of  the  county  of  Waterford,  and  is  in  the 
county  of  Cork. 

5055.  Did  the  ori^nal  property  of  the  Duke  of  Devonshire  extend  from  the 
county  of  Waterford  into  that  part  of  the  county  of  Cork  to  which  you  arc  now 
alluding  ? — No  ; Sir  Richard  Boyle  had  property  in  Youghal,  but  not  the  whole 
property.  There  was  an  intervening  property  between  Ballinatra,  for  instance, 
and  the  town  of  Youghal. 

5056.  Chairman.]  What  property  had  Sir  Walter  Raleigh  before  Sir  Richard 
Boyle  ?— I believe  the  property  in  Youghal  was  part  of  the  purchase  from  Sir 
Walter  Raleigh. 

5057. _  Was  not  the  whole  of  the  town  of  Youghal  granted  to  Sir  Walter 
Raleigh? — No,  not  that  I am  aware  of. 

5058.  Did  Sir  Walter  Raleigh  possess  no  more  than  what  Sir  Richard  Boyle 
afterwards  possessed  ?— I believe  not. 

5059.  When  this  land  was  reclaimed,  of  which  you  speak,  was  the  course  of 
the  river  altered  ? I cannot  say  as  to  that ; it  was  50  or  60  years  since  that  it 
was  reclaimed. 


5060.  With  respect  to  the  actions  brought  by  the  Duke  of  Devonshire  to 
vindicate  his  right  to  the  fishery,  was  his  title  to  the  entire  fishery  disputed  by 
the  opposite  parties,  or  was  it  made  a question  of  boundary ; this  title  being 
admitted  to  the  fisheiy,  was  it  made  a question  of  boundary ; that  is  to  say, 
how  far  the  fishery  extended,  or  did  they  dispute  it  altogether  in  any  part  of 
the  liver,  in  any  of  the  actions  ?~-The  action  to  which  1 principally  referred 
vAS  one  of  the  Duke  of  Devonshire  against  John  Hodnett. 

506 1 . Mr.  Bellew.]  In  what  year  was  that  ?— This  action  commenced  in  1 825. 
It  an  action  for  trespass  upon  the  soil  and  bottom  of  the  Blackwater  by 
erecting  a Scotch  weir  at  Foxhole,  near  Youghal,  in  the  county  of  Cork  and 
also  for  entering  the  plaintiff’s  several  fishery. 

5062.  Mr.  Gro^anT]  Foxhole,  as  you  describe  it,  is  on  that  part  of  the  river 

adjoining  the  property  of  the  Duke  of  Devonshire  ?-Yes;  but  not  the  pro- 
perty of  the  Duke  of  Devonshire.  ^ 

5063.  Not  at  present  ? — No. 

5064.  Was  it  originally  part  of  the  property  of  the  Duke  of  Devonshire?— 

No.  1 o^ole  never  formed  any  part  of  the  Duke  of  Devonshire’s  property  or 
that  of  his  ancestors.  Judgment  was  obtained  in  Hilary  term  1 826  ; an  inqui- 
sition for  damages  issued,  and  a verdict  was  obtained  thereon  in  April  1826. 
Notice  was  then  served  by  the  defendant’s  attorney  to  set  aside  the  verdict  of 
damages,  and  to  allow  him  to  come  in  to  plead,  which  leave  he  obtained.  The 
^i^e  came  on  for  trial  at  Cork  Spring  Assizes  in  1827,  before  Mr.  Serieant 
^froy  and  a special  jury  of  the  county  of  Cork  on  the  5th  of  April  1827 
The  counsel  for  the  Duke  of  Devonshire  were  Edward  Pennefather  special 
counsel,  with  others,  and  the  counsel  for  the  defendant  were  Robert  Hitchcock 
Daniel  0 Connell,  and  the  late  Sir  Michael  OXoghlen.  The  trial  occupied  two 
days,  and  a verdict  was  obtained  for  the  plaintiff.  In  the  course  of  the  iudo-e’s 
charge  he  referred  to  the  large  and  ample  words  in  the  patent  of  James,  which 
he  conceived  quite  sufficient  to  pass  the  estate  claimed  by  the  plaintiff  unless 
met  by  a contrary  title  m the  defendant,  and  he  alluded  to  the  saving  iQ  the 
ptent  of  the  rights  of  others,  which  he  conceived  to  mean  a saving  to  the 
king  s subjects  of  a right  to  navigate  the  tidal  part  of  the  river  ^ 

the^pateufofTeiT^  What  patent  of  James  ^re  you  speaking  of ?-I  presume 

5066.  You  are  reading  from  a paper;  is  that  prepared  by  yourself  Yes 
^ 5067.  Wlmt  patent  of  James  do  you  refer  to  in  that  paper,  which  you  say 
is  prepared  by  yourself  ? — I believe  the  patent  of  1613.  ^ ^ 

5068.  I think  you  say  that  that  paper  is  your  own  composition  ? — This  is  a 

memorandum  made  by  me.  jliu*  15,  a 

5069.  Mr  Grogan.]  Notes  made  at  the  time  of  the  trial  ?— No  • they  aiv 

reading  some  of  the  briefs  and  other  papers  Connected 


5070.  Chairman.J 
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5070.  Chairman.1  When  did  you  make  that  memorandum  ? — Lately;  within 
the  last  month. 

5071.  Mr.  Grogan.']  Is  the  trial  reported  in  any  of  the  law  books?— 1 am 
not  aware. 

5072.  At  what  time  do  you  say  the  trial  took  place? --In  1827. 

5073.  Chairman.']  You  have  omitted  to  state  what  was  the  nature  of  the 
defence  on  that  occasion.  The  defendant  was  permitted  to  plead  ; what  pleas 
did  he  put  in  ? — I cannot  state  positively ; I believe  his  plea  was  that  he  was 
entitled  himself. 

5074.  He  pleaded  a title  in  himself  ? — Yes. 

5075-  As  what  ?— As  having  a right,  I believe,  to  erect  this  weir  on  the  slob 
adjoining  Foxhole. 

5076.  Under  what  title  did  he  plead  his  right  ?— I cannot  state  what  his  title 
was. 

5077.  Who  is  this  Mr.  Hodnett,  who  is  the  defendant  in  this  action? He 

was  a person  residing  at  Foxhole. 

5078.  The  inquisition  was  set  aside  ? — It  was  not  set  aside,  but  he  prayed  for 
leave  to  come  in  to  plead,  which  he  obtained. 

5079.  Mr.  Grogan.]  If  I understand  you  correctly,  an  action  was  brought 

by  the  Duke  of  Devonshire  against  a gentleman  of  the  name  of  Hodnett  ? 

Yes. 

5080.  He  allovved  judgment  to  go  against  him  by  default  ? — Yes. 

5081.  An  inquisition  took  place  of  damages  sustained  by  the  Duke  of  Devon- 
shire in  consequence  of  the  trespass  of  this  gentleman  ? — Yes. 

5 082.  He  appealed  by  his  attorney  against  the  amount  of  damages  so  assessed? 
—He  made  an  application  by  his  attorney  to  set  aside  the  verdict  of  damages 
and  to  allow  him  to  come  in  and  to  plead. 

5083.  Chairman.]  To  plead  to  the  action  ?— To  plead  to  the  action ; that 
leave  was  granted,  and  then  the  cause  came  on  to  be  tried  at  the  Sprine  assizes 
of  1827. 

50S4.  Under  whom  did  Mr.  Hodnett  claim  this  right  of  fishery  against  the 
Duke  of  Devonshire  ?— I believe  that  some  patents  to  him  or  his  ancestors  were 
produced. 

5085.  To  Mr.  Hodnett? — I think  so,  but  I cannot  state  Mr.  Hodnett’s  title 
with  any  certainty  or  precision. 

5086.  Is  not  this  the  Mr.  Hodnett  who  was  examined  before  the  Commis- 
sioners of  Fisheries,  and  whose  evidence  appears  in  the  Reports  published  by  the 
Commissioners  as  the  lessee  of  a stake  weir  and  a fishery  under  Mr.  Smyth  of 
Ballinatra  1 — I believe  it  to  be  the  same  person,  but  that  was  not  the  same  weir ; 
this  person  is  John  Hodnett. 

5087.  This  person  informs  the  Commissioners  that  he  has  no  fishery  what- 
ever of  his  own,  and  that  what  fishery  he  has  he  claims  as  tenant  of  Mr.  Smyth 
of  Ballinatra?— That  I presume  is  at  a date  subsequent  to  this  trial  and  verdict. 

5088.  Did  not  the  title  of  Mr.  Smyth,  of  Ballinatra,  as  clashing  with  that  of 
the  Duke  of  Devonshire  in  respect  of  each  of  his  own  several  fishery,  come  at 
a subsequent  period  before  the  court  in  an  action  brought  by  the  Duke  against 
Mr.  Smyth,  or  by  Mr.  Smyth  against  the  Duke  ; did  not  the  two  titles  of  the 
Duke  of  Devonshire  and  Mr.  Smyth,  of  Ballinatra,  to  their  respective  fisheries, 
come  before  the  courts  in  the  form  of  an  action,  in  which  the  Duke  of  Devon- 
shire was  one  party  and  Mr.  Smyth  another  ?— Yes  ; but  before  entering  into 
the  case  of  Mr.  Smyth  shall  I be  allowed  to  close  what  I wish  to  state  with 
regard  to  Mr.  Hodnett  ? 

5089.  Certainly  r — In  the  course  of  the  trial  Serjeant  Lefroy  was  called  on  ta 
nonsuit,  on  the  grounds  that  the  plaintiff  had  no  case  to  go  to  the  jury,  which 
he  refused  to  do ; an  objection  was  also  taken  to  certain  leases  admitted  as 
evidence  on  the  part  of  the  plaintiff,  and  Serjeant  Lefroy  saved  these  points. 
Application  was  made  by  the  defendant,  Mr.  Hodnett,  for  a new  trial,  and  to 
set  aside  the  verdict ; and  on  the  5th  of  May  1827  a conditional  order  was 
obtained  ; on  the  29th  June  1827  the  motion  was  argued  by  Mr.  O’Connell 
for  the  defendant,  and  Mr.  Pennefather  for  the  plaintiff,  and  it  was  ordered 
that  the  cause  shown  against  the  conditional  order  be  allowed  with  costs,  and 
that  the  verdict  obtained  by  the  plaintiff  do  stand ; that  was  the  close  of  the 
proceedings  with  regard  to  Mr.  Hodnett. 

0-40.  T Y 2 5090.  I think 
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5090.  I think  you  say  you  are  not  aware  that  the  case  has  been  reported  ? — 
I do  not  recollect  to  have  seen  a report  of  that  case. 

5091.  In  the  course  of  your  inquiries  into  the  proceedings  in  this  case,  did 
you  discover  that  at  the  trial  and  also  at  the  hearing  before  the  court  in 
Dublin,  the  counsel  for  Mr.  Hodnett  admitted  a fishery  in  the  Duke  of  Devon- 
shire, and  reduced  the  question  at  issue  between  their  client  and  Duke  to  one 
of  the  boundaries  ? — That  may  have  been  the  case, 

5092.  You  say  you  have  gone  through  the  briefs  ; did  it  occur  to  you  in 
your  examination  of  the  papers  that  that  had  been  done  ? — To  the  best  of  my 
recollection  I should  say  that  that  was  the  case.  I think  there  was  a defence 
set  up  that  Foxhole  was  outside  the  extent  of  the  Duke  of  Devonshire’s 
fishery  limits. 

5093.  Mr.  Grogan.']  All  on  the  side  of  the  river  where  the  Duke  of  Devon- 
shire’s property  exclusively  lies  ? — Yes  ; Foxhole  being  in  the  county  of  Cork  ; 
Foxhole  lies  very  near  to  Youghal,  and  to  the  best  of  my  recollection  the  point 
was  raised  by  the  defendant  that  Foxhole  was  outside  the  limits  of  the  Duke  of 
Devonshire’s  fishery  ; that  coming  down  the  river  it  did  not  extend  so  far  as 
Foxhole ; in  fact,  that  Foxhole  was  not  within  the  boundaiues. 

5094.  Ckamnan.]  Have  you  a note  of  the  decision  given  by  the  Court  in 
Dublin  upon  the  points  reserved? — Not  further  than  I have  already  stated. 

5095.  Are  you  aware  that  the  Court  decided,  amongst  other  things,  that 
inasmuch  as  the  pleadings  and  the  evidence  both  (I  speak  of  the  pleadings  and 
evidence  on  the  part  of  the  defendant)  did  not  contest  the  prescriptive  right  of 
.James  the  First  to  a fishery,  and  consequently  the  right  to  make  the  grant ; 
it  was  too  late  when  it  came  before  the  Court  in  Dublin  to  take  the  objection  ? 
— I am  not  aware  of  that. 

509G.  Will  you  proceed  to  any  other  action  by  which  you  consider  this  point  to 
have  been  determined  in  the  Duke  of  Devonshire’s  favour? — You  asked  me  the 
question  with  regard  to  Mr.  Smyth’s  case.  I was  not  volunteering  any  evidence 
with  regard  to  it. 

5097.  You  do  not  wish  to  say  anything  upon  that  subject  ? — I have  no  ob- 
jection to  answer  any  questions. 

5098.  Who  were  the  parties;  which  was  the  plaintiff  and  which  was  the 
defendant  ? — There  were  several  trials  with  Mr.  Smyth  ; the  Duke  of  Devon- 
shire was  the  original  plaintiff. 

5099.  W'as  that  a question  of  title  or  of  boundary  ? — It  was  a question  of 
conflicting  claims,  I conceive,  between  two  persons  who  claimed  under  a com- 
mon title ; for  Mr.  Smyth’s  title  was  derived,  if  he  had  any,  from  Lord  Cork  ; 
from  Sir  Richard  Boyle,  who  was  afterwards  Lord  Cork. 

5100.  Mr.  Grogan.]  Whom  you  also  represent  ? — Yes. 

5101.  Mr.  0.  Gore.]  Then,  in  fact,  it  was  a question  of  boundaries  ?— It  was 
h question  as  to  the  extent  of  the  rights  which  Mr.  Smyth,  of  Ballinatra,  derived 
from  the  Duke  of  Devonshire’s  ancestors ; whether  he  was  exercising  them 
beyond  his  grant. 

5102.  Chairman.]  Did  Mr.  Smytli  succeed,  or  did  the  Duke  of  Devonshire 
succeed  in  those  actions  ? — The  Duke  of  Devonshire  ultimately  succeeded. 

5103.  He  succeeded  ultimately  against  Mr.  Smyth  in  all  r — Yes. 

5104.  Upon  the  question  of  boundary,  as  you  have  stated  it  ?— No  ; the  last 
decision  was  upon  the  statute  of  the  10th  of  Charles,  that  the  form  of  the  weir 
used  was  illegal. 

5105.  The  form  of  the  weir  used  by  Mr.  Smyth?— By  Mr.  Smyth,  it  beino- 

a Scotch  weir  ; that  was  the  ultimate  decision.  ° 

5 1 06.  That  therefore  was  a case  in  which  the  Duke  of  Devonshire’s  title 

could  not  possibly  be  the  matter  in  issue,  because  it  was  a question  of  the  per- 
formance or  non-performance  of  the  stipulations  of  an  Act  of  Parliament  which 
the  Duke  of  Devonshire,  whether  he  had  any  title  or  not,  or  whether  he  as 
only  one  of  the  public,  had  a right  to  prosecute ; is  that  so  ? — The  title  was  in 
question  in  the  suit,  but  the  judge,  in  charging  the  jury,  said  that  he  con- 
sidered that  the  form  of  the  weir  was  illegal,  and  that  it  was  unnecessary  to 
put  the  question  of  title  to  the  jury  in  the  last  case.  Perhaps  I may  just  state 
the  nature  and  the  result  of  the  different  trials  with  Mr.  Smyth,  if  it  is 
wished.  ’ 

■5107.  If  you  please  ? — It  was  an  action  similar  to  that  in  the  case  of  Hod- 
nett. 

5108.  Mr. 
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5108.  Mr.  Grogan.']  Is  this  case  reported? — I believe  so.  The  first  trial 
was  at  the  Summer  assizes  in  1828;  there  was  a verdict  for  the  plaintiff.  There 
was  an  application  to  set  aside  that  verdict,  and  a new  trial  was  granted;  hut 
the  Court  in  granting  the  new  trial  stated,  “ Much  of  the  expense  of  the  last 
trial  was  occasioned  by  this,  that  the  defendant  questioned  the  title  of  the 
plaintiff.  At  the  argument  all  the  questions  on  this  subject  were  abandoned, 
and  we  shall  not  now  allow  them,  to  be  reagitated,  the  more  especially  as  we 
know  from  former  cases  tried  in  this  court  (as  the  Youghal  Fishery  case)  that 
the  title  ought  not  to  be  brought  into  question.” 

5109.  Mr.  Scullg.]  Have  you  the  next  trial  after  that? — The  next  trial  was 
at  the  Spring  assizes  1830,  before  Chief  Baron  O’Grady ; he  sent  a collateral 
issue  to  the  jury,  which  they  found  in  favour  of  the  defendant,  Mr.  Smyth.. 
There  were  exceptions  taken  to  that.  On  the  argument  of  the  bill  of  excep- 
tions the  Chief  Justice  pronounced  judgment  that  the  case  was  not  properly 
referred  to  the  jury,  and  consequently  that  a venire  de  novo  should  be  awarded- 
The  cause  came  on  to  be  tried  at  the  Spring  assizes  of  1832,  before  Baron 
Foster.  He  submitted  to  the  jury  that  the  weii*s  were  illegal  under  the  statute 
of  the  10th  of  Charles  the  First,  as  consisting  of  nets  hung  upon  poles,  and  he 
directed  the  jury  to  find  for  the  plaintiff.  The  defendent  excepted.  The  bill 
of  exceptions  was  argued.  In  May  1832  the  Chief  Justice  delivered  the  judg- 
ment of  the  Court  on  the  bill  of  exceptions,  that  all  the  exceptions  should  be 
overruled,  and  that  the  verdict  should  stand.  That  was  an  end  of  the  liti- 
gation. 

5110.  No  action  has  taken  place  since  ? — Not  with  Mr.  Smyth. 

5111.  Chairman.]  In  all  those  cases  I think  you  say  tliat  Mr.  Smyth  and  the 
Duke  of  Devonshire  derived  title  under  one  common  charter  r — Under  a com- 
mon ancestor. 

5112.  And  consequently  the  question  of  title  according  to  the  decision  of 
the  Coxu't  ought  not  to  be  raised  ? — The  question  of  title  was  raised.  I have 
already  read  the  judgment  of  the  Court  on  the  argument  of  the  bill  of  exceptions 
for  a new  trial,  in  which  they  stated  that  much  of  the  expense  was  occasioned  by 
the  defendant  having  questioned  the  title,  and  that  the  Court  considered  that  the 
title  ought  not  to  be  reagitated,  inasmuch  as  they  knew  from  former  cases,  as 
the  Youghal  Fishery  case,  (alluding,  I presume,  to  the  case  of  Hodnett,  which 
had  been  previously  tried),  that  the  title  ought  not  to  be  brought  into  question. 

5113.  Did  the  Court  decide  that  in  consequence  of  these  cases  the  question 
of  title  ought  not  to  be  raised  between  those  parties  ?— They  granted  anew 
trial  on  the  grounds  that  the  title  in  the  plaintiff  should  be  admitted. 

5114.  Mr.  Grogan.]  The  net  was  taken  down  in  consequence  of  those  deci- 
sions — I believe  at  the  last  trial  Baron  Foster  threw  out  some  suggestion  as  to 
the  technical  words  of  the  statute  of  Charles,  and  whether,  notwithstanding 
that  statute,  a weir  might  not  be  erected  similar  in  shape,  but  with  iron  rods 
instead  of  nets,  and  I believe  that  the  stalie  net  weir,  with  reference  to  which 
the  action  was  brought,  was  taken  down,  but  that  in  a year  or  two  afterwards 
Mr.  Smyth  erected  other  weirs  with  rods. 

5115.  Are  those  other  weirs  in  existence? — ^Yes,  I believe  so. 

5116.  And  the  Duke  of  Devonshire  has  not  interfered  with  the  right? — 
There  was  no  further  action  brought  against  Mr.  Smyth. 

5117.  Chairman.]  Has  there  been  any  case,  either  at  law  or  in  equity,  in 
which  the  Duke  of  Devonshire’s  title  to  any  several  fishery  whatever  within 
those  limits  has  been  denied? — It  was  denied  in  Hodnett’s  trial,  whose  weir 
was  within  the  limits  within  which  the  title  was  claimed. 

5118.  Does  not  it  appear  from  the  statement  with  which  you  have  favoured 
the  Committee  that  Mr.  Hodnett  did  not  deny  a fishery  of  some  kind,  but  that 
the  question  was  as  to  whether  the  place  of  which  you  speak,  namely,  Fox- 
hole, was  or  was  not  within  the  boundary? — He  questioned  the  plaintiff ’s  right 
to  a several  fishery  at  Foxhole. 

.5119.  My  question  is,  is  there  any  case  in  which  the  Duke  of  Devonshire’s 
title  to  any  fishery  whatever,  large  or  small,  in  the  river  Blackwater  has  been 
denied  ? — I consider  that  that  was  involved  in  the  trial  of  Hodnett. 

5120.  With  the  exception  then  of  that  case  of  Hodnett,  you  think  that  it 
nevp  has  been  denied  in  any  case  that  has  come  before  the  courts  of  law  or 
equity;  you  think  that  the  case  of  Hodnett  is  the  only  exception? — No  ; I am 
not  prepared  to  say  that. 

■0-40-  V y 3 5t2].  Do 
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5121.  Do  you  know  of  any  case  in  which  the  question  has  been  fairly  and 
formally  determined  between  the  Duke  of  Devonshire  and  the  public,  as  to 
whether  the  Duke  of  Devonshire  has  a fishery  at  all  in  the  Blackwater  r — I con- 
sider that  that  was  determined  in  the  case  of  Hodnett. 

5122.  Mr.  Grogan.']  Do  you  recollect  any  other  case  besides  Hodnett’s 
case  ? — There  was  an  action  brought  against  persons  of  the  names  of  John  and 
James  Morrisey  in  1825,  in  which  judgment  was  obtained  by  default. 

5123.  Chairman.]  They  did  not  appear,  or  they  did  not  plead? — I suppose 
not. 

5124.  Mr.  Grogan.]  Do  you  recollect  any  other  case  besides  Mr.  Hodnett’s 
in  which  there  was  a trial  denying  the  right  of  fishery? — Not  in  which  it  came 
to  a trial. 

5125.  Mr.  Scully.]  On  the  first  trial  between  the  Duke  of  Devonshire  and 
Mr.  Smyth,  was  the  question  of  title  argued? — I conceive  there  must  have 
been  a question  of  title.  If  the  Duke  of  Devonshire  had  no  title,  how  could  the 
Court  put  it  to  the  jury  that  the  defendant  had  infringed  upon  it  ? I consider 
that  the  Duke  of  Devonshire’s  title  to  a several  fishery  w'as  substantially 
determined  both  in  the  case  of  Mr.  Hodnett  and  in  the  case  of  Mr-  Smyth,  for 
if  he  had  not  a title  to  a several  fishery,  I conceive  that  he  could  not  have 
brought  an  action  against  any  person  for  infringing  upon  it  in  either  case. 

5126.  Chairman^  Unless  those  cases  determine  his  right  to  some  fishery  in 
the  Blackwater,  has  the  question  ever  been  determined  between  the  Duke  of 
Devonshire  and  the  public  r — Not  in  any  other  way  except  so  far  as  the  suits 
with  the  corporation  of  Youghal. 

5127.  There  have  been  suits  with  the  corporation  of  Youghal  in  respect  of 
what  ? — Under  which  the  Duke  of  Devonshire  recovered  a great  amount  of 
property  in  Youghal. 

5128.  Is  that  what  you  have  mentioned  already  ? — Yes. 

5129.  Mr.  Grogan^  You  mean  the  lawsuits  ? — Yes  ; the  property  which 
was  recovered  against  the  corporation  of  Youghal  and  their  lessees,  a-s  being 
reclaimed  from  the  bed  and  soli  of  the  river. 

5130-  The  suits  relative  to  the  reclaimed  land  ? — Yes. 

5 * 3 ^ • Chairman.]  Is  the  river  Blackwater  navigable  from  the  bar  up  to  the 
point  above  Lismore  to  which  the  Duke  of  Devonshire’s  fishery  extends,  going 
upwards  ? — No  ; the  navigation  ceases  at  Lismore. 

5132.  Why  does  it  cease  at  Lismore  ; is  it  in  respect  of  any  natural  or  in 
respect  of  any  aitificial  obsti’uction  ? — Both  the  one  and  the  other. 

5^33*  What  is  the  natural  and  what  is  the  artificial  obstruction  ? — The 
natural  ^structions  are  shallows  ; the  artificial  obstruction  would  be  of  the 
Duke  of  Devonshire’s  weir  as  the  nearest  one. 

5134*  Is  the  water  so  shallow  at  the  Lismore  weir,  that  if  the  weir  were  out 
01  the  way  boats  could  not  go  up  ? — No  ; but  below  the  Duke  of  Devonshire’s 
weir  and  below  the  bridge  of  Lismore  there  are  shallows  up  which  no  boat 
could  come. 

5135.  Even  if  the  weir  were  out  of  the  way  r—Even  if  the  weir  wore  out  of 
the  way. 

5136.  Has  that  always  been  so  r— As  long  as  I can  recollect 

5137-  Do  you  know  that  the  river  Blackwater  is  described  in  some  of  the 
documents  forming  part  of  the  Duke  of  Devonshire’s  title,  as  a navigable  river 
up  to  Mallow  ?~I  have  seen  it  so  stated  in  letters  in  newspapers,  but  not  in 
any  document  forming  part  of  the  Duke  of  Devonshfre’s  title 

5iZ^.^r.  Bdlew.]  If  the  Duke  of  Devonshire’s  wefr  at  Lismore  and  the 
weir  at  Glandalane  were  removed,  would  the  river  then  be  navigable  up  to 
Fermoy  ? — Decidedly  not.  ^ ^ 

5139-  Chairman.-]  would  it  not  be  natigable  up  . to  Fermoy  in  the 
event  of  those  weirs  being  removed ?-If  by  "navigable”  is  meant  that  boats 
of  burthen  could  pass  up  and  down  with  merchandize,  I conceive  it  is  not 
navigahle  in  that  sense  of  the  word ; that  there  are  shallows  and  rapids 

5140.  Supposing  the  boats  had  no  merchandize  : supposing  they  were  used 
merely  for  the  convenience  of  the  parties  using  them,  for  the  purpose  of  the 
carnage  of  the  boatmen  ? -There  is  a shaUow  a short  distance  below  the 
bridge  of  Lismore,  where  the  water  is  so  shoal  that  the  lessee  of  the  fishery 
cannot  bring  up  his  cots  with  the  nets  in  them.  ^ 

5141.  Arc 
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5141.  Are  you  speaking  of  the  part  of  the  river  which  is  below  a quarry  on 
the  side  of  a hill  ? — It  is  not  below  any  quarry  that  is  in  use  at  present. 

.5142.  But  an  ancient  quarry  ?— There  was  a quarry  formerly  below  the 
bridge. 

.5143.  Are  you  aware  whether  the  shoal  that  exists  at  that  spot  has  been 
produced  by  the  bad  practice  of  throwing  the  rubbish  from  the  quarry  into  the 
river? — No,  I do  not  conceive  it  has. 

5144.  Have  you  never  heard  that  it  is  so  ? — No,  never ; I believe  it  to  have 
been  caused  by  the  debouching  of  the  Ounishade  River  into  the  Blackwater 
which  is  a mountain  stream,  and  down  which  floods  come  with  considerable 
violence,  bringing  a large  deposit  of  rubbish  and  stones. 

5145.  Mr.  Grogan.]  It  is  a loose  deposit  of  gravel  and  stones  ?— Yes. 

5146.  Is  the  shoal  there  very  extensive  in  width  ; how  many  hundred  yards 
do  you  think  that  shoal  is  across  the  river  ?— It  is  at  a point  where  it  goes  round 
an  island ; it  may  be  from  60  to  70  yards  wide,  I suppose* 

5147.  What  do  pu  say  would  be  the  width  of  the  river  itself  then?— The 
width  of  the  river  itself  there  does  not  exceed,  I think,  about  that ; from  60  to 
70  yards* 

.5148.  C/mrma?2.]  Is  there  any  portion  of  the  river  above  Lismore  where 

the  existing  shoals  have  been  produced  in  the  mannei- 1 describe  ? There 

may  have  been  between  Lismore  and  Fermoy. 

5149.  Have  you  heard  of  the  existence  of  any  such  shoals  so  produced  ?— 
I think  it  is  so  stated  in  a report  of  Colonel  Jones  in  reference  to  the  navi- 
gation. 

5150.  Colonel  Jones  was  the  officer  who  surveyed  that  river? — Yes- 

5151.  Under  the  sanction  of  the  Lords  of  the  Treasury,  at  the  request  of 
Lord  Mountcashel,  was  he  not  ? — Yes,  I believe  so. 

5152.  How  far  above  the  mouth  of  the  Ounishade  River  is  the  spot  at  which 
the  shoal  produced  in  this  artificial  manner  exists  r — You  say  that  at  the  mouth 
of  the  Ounishade  River  there  is  a shoal  produced  by  the  accumulation  of  deposit 
carried  on  by  that  small  tributary  river  r — Yes. 

5153.  How  high  above  that  shoal  is  the  other  shoal,  the  shoal  referred  to  by 
Colonel  Jones  in  his  report  r — There  is  no  shoal  between  that  and  the  Duke  of 
Devonshire’s  weir,  but  there  are  several  shoals  and  rapids  between  that  and 
the  weir  at  Glandalane  and  Fermoy. 

5154.  Is  the  Duke  of  Devonshire's  weir  at  Lismore  between  the  shoal  of 
which  you  are  speaking  and  the  shoal  of  which  I am  speaking  ? — I do  not  know 
of  what  shoal  you  are  speaking. 

5K55-  The  shoal  referred  to  by  Colonel  Jones  in  his  report? — I believe  he 
refers  to  several, 

5156.  Any  one  of  them.  My  questions  to  you  have  been  confined  through- 
out to  the  shoals  above  the  weir  of  Lismore  ? — I did  not  so  understand  them. 
You  asked  me  if  there  was  not  a quarry  below  the  bridge  of  Lismore,  and  that 
is  below  the  weir. 

5157.  No;  above  the  weir  of  Lismore.  Did  you  not  tell  us,  that  as  far  as 
the  weir  of  Lismore  the  river  is  navigable  ? — No  ; I say  that  there  is  a shoal 
below  the  weir  of  Lismore,  up  which  the  cots  of  the  lessee  of  the  fishery  cannot 
come  with  the  nets. 

5158.  I did  not  understand  your  answer.  Let  me  ask  you  how  far  below 
the  weir  of  ^smore  is  the  spot  at  which  the  river  commences  to  be,  according 
to  you,  navigable? — It  may  be  navigable  below  tliat  shoal,  but  all  boats  in 
coming  up  come  to  the  mouth  of  the  Duke  of  Devonshire’s  canal,  which  is 
about  a mile  and  a quarter  below  that ; they  come  up  that  canal  as  far  as  the 
basin. 

3159.  Without  reference  to  that  canal,  how  far  below  the  weir  of  Lismore  is 
the  river  now  navigable  ? — I am  not  able  to  give  a positive  opinion  upon  that ; 
but  I do  not  conceive  that  a laden  boat,  such  as  those  which  are  in  the  habit 
of  coming  up  the  river  and  up  the  canal,  could  come  up  even  to  the  foot  of  that 
shoal. 

5 1 60.  About  how  far  is  that  from  the  weir  ? — About  half  an  English  mile. 

5161.  Is  not  the  Lismore  weir  a solid  structure  ? — Y'es. 

5162.  And  an  effectual  obstruction  to  the  course  of  the  river.  Does  not  it 
cross  the  river  from  the  right  to  the  left  bank  ? — It  is  not  an  effectual  obstruc-- 

O-4O.  Y Y 4 tiODL 
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I.  E.  Currey,  Es^.  tion  to  the  course  of  the  river,  because  there  are  hatches  made  to  allow  the 
■■  water  to  pass  through. 

s6  April  1849.  5163.  It  operates  to  divert  the  river  from  its  natural  course,  and  it  is  effectual 

to  do  that,  and  then  the  water  which  is  penned  up  behind  the  weir  escapes 
through  those  hatches,  does  it  not  ? — Yes. 

5 1 64.  Have  you  considered  what  effect  the  existence  of  such  an  obstruction 
at  such  a spot  has  had  upon  the  accumulations  of  rubbish  and  debris  below, 
more  particularly  with  reference  to  the  eddies  and  other  changes  in  the  currents 
of  the  river,  which  of  course  will  have  some  effect  in  clearing  the  bed  of  these 
occasional  deposits  ? — I consider  that  the  weir  may  have  had  some  effect  in 
changing  the  currents  of  the  river,  but  I do  not  consider  that  it  has  had  any 
injurious  effect  upon  the  navigation  of  the  river  below  the  weir,  because  the 
shoal  of  which  I speak  is  at  by  far  too  great  a distance  for  the  weir  to  have  had 
any  effect  whatever  upon  it,  and  is,  as  I conceive,  caused  by  what  I have  already 
alluded  to,  the  emptying  of  the  Ounishade  into  the  Blackwater. 

5165.  J^e  you  aware  that  it  has  been  found  by  experience  that  the  weirs  in 
the  river  Severn,  for  instance,  have  had  the  effect  of  preventing  the  river  from 
carrying  off  occasional  deposits  of  this  character  many  miles  below  the  spots 
at  which  the  weirs  have  been  built ' — I am  not  acquainted  with  the  river 
Severn. 

5166.  The  shoal  of  which  you  speak  is  only  400  or  500  yards  from  this  weir  r 
— Between  that  and  half  a mile- 

5167.  The  Blackwater  is  a very  large  river,  is  it  not,  and  the  volume  of  water 
is  very  great  ? — It  is  very  variable. 

5168.  At  the  spot  in  question  r — It  is  very  variable  at  different  seasons  of  the 
year. 

5169.  I am  not  speaking  of  a very  dry  season  or  of  a flood ; it  is  not  a small 
river,  it  is  a large  river  ? — It  is  a river  at  that  point  of  the  width  that  I have 
stated  ; I believe  from  60  to  65  yards. 

5170.  About  how  far  is  Cappoquin  from  the  point  at  which  the  river,  ac- 
cording to  you,  ceases  to  be  navigable? — About  three  miles  from  the  mouth  of 
the  Duke  of  Devonshire’s  canal. 

5171 . From  the  shoal  I speak  of? — From  that  between  three  or  four  miles. 

5172.  And  how  far  is  Cappoquin  from  the  town  of  Lismore  ? — Four  English 
miles. 

5173.  Is  there  not  at  this  moment  a steamer  plying  on  the  river  Blackwater, 
from  Youghal  to  Cappoquin? — Yes. 

5174.  Do  you  know  why  Cappoquin  was  selected  as  the  upper  terminus  of 
that  navigation  ? — I conceive  because  she  could  not  proceed  any  higher. 

5175.  "Why  could  she  not  proceed  any  higher? — She  would  not  have  water 
to  come  up  to  Lismore. 

5176.  She  would  have  water  to  pass  beyond  Cappoquin,  would  she  not  r — 
Probably. 

5177-  But  not  water  to  proceed  to  Lismore?— Not  water  to  come  up  to 
Lismore. 

5 1 78.  In  consequence  of  the  existence  of  this  shoal  ? — Yes. 

5179.  Mr.  Grogan.]  Would  she  have  water  to  come  up  to  the  canal? — Yes. 

5 1 80.  Mr.  Bowke.]  How  far  is  the  mouth  of  the  canal  above  Cappoquin  ? — 
Not  quite  three  English  miles,  I should  think. 

51  Si.  How  far  is  the  mouth  of  the  canal  from  Lismore  ?— The  basin  of  the 
canal  comes  up  very  nearly  to  the  bridge. 

5182.  I refer  to  the  mouth  of  the  canal,  where  it  joins  the  river? — Tlie 
canal  itself  is  an  English  mile  and  a quarter  long. 

5183.  I ask  how  far  the  mouth  of  the  canal,  where  it  falls  into  the  river,  is 
from  Lismore  ? — About  1 1 mUe ; between  1 1 and  1 J miles. 

5184.  Mr.  Belleiv.]  Nearer  to  Cappoquin  ? — ^Yes. 

5185.  Chairman.']  How  much  water  does  that  steamer  draw  ?— I do  not 
know. 

5186.  Mr.  Belleiv.]  Has  that  steamer  had  any  effect  upon  the  transit  of 
heavy  goods  between  Youghal  and  Cappoquin? — I do  not  conceive  that  it  has; 
there  are  very  few  heavy  goods,  I believe,  sent  in  Sir  Richard  Musgrave’s 
steamer;  in  fact,  the  freight  is  too  high  for  it,  if  there  were  no  other  reason  ; 
the  freight  charged  from  Youghal  to  Cappoquin  is,  I understand,  4s.  2d. 
a ton. 

5187.  Has 
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5187.  Has  it  continued  running-  the  last  six  months  ?— It  is  at  nresent  I 
believe,  running  twice  in  the  week,  but  not  up  to  Cappoquin. 

5188.  Chairman.']  Is  Cappoquin  the  nearest  point  to  Lismore  Yes  ■ it 
only  conies  to  a point  a few  miles  below  Cappoquin  called  Camphire  ani  t 
runs  twice  a week  ; during  a part  of  the  year  it  does  not  run  at  all,  and  in  the 
summer  of  late  years  it  has  run  daily. 

5189.  Mr,  O.  Gore]  How  long  has  it  been  running  on  the  river?— For  some 

years  past. 

5190.  Then  I suppose  it  is  a profitable  speculation?—!  cannot  tell  that 

5;i».  Chairman.]  Supposing  the  river  was  navigable  to  Llsmore,  do  you 

think  that  Lismore  would  be  a better  entrepbt  than  Cappoquin  for  the  purpose 
ot  this  steam  navigation  r — I cannot  say  that. 

5 1 92.  Do  you  not  coimeive  that  Lismore,  from  its  situation,  is  better  adapted 
to  such  a pmpose  than  Cappoquin  ?-I  should  think  it  would  be  an  advautage 
probably  to  the  steamer  if  it  could  come  up  to  Lismore. 

Cappoquin  is  not  very  favourably  situated  for  such  a puimose  is  it- 

I do  not  consider  it  unfavourably  situated  at  all.  r i > • 

.5194.  Tiiere  is  no  very  great  amount  of  traffic  between  Cappoquin  and  the 
country  lying  up  the  Blackwater  as  far  as  Fermoy,  is  there  ?-Oappoqum  is 
situated  on  the  mail-coach  road  between  Cork  and  Waterford,  and  it  is  a town 
with  a population  not  much  below  that  of  Lismore. 

.'5195.  Do  vou  think  that  for  the  purpose  of  conveying  the  produce  of  the 
com  country  lying  up  the  Blackwater  as  far  as  Fmnov  and  beyond  it,  Cappo^ 
qum  IS  so  favourably  situated  as  Lismore  would  be  No  ; but  the  steamer 
cai’nes  no  heavy  produce. 

5106.  You  thmk  that  Lismore  therefore  would  be  better  adapted  for  this 
navigation  than  Capiioquin,  if  the  river  were  navigable  as  far  as  Lismore 
J he  river  IS  navigable  for  merchandize  up  to  Lismore,  by  means  of  the  canal 

5197.  But  tor  the  steamer  I mean  ?— The  steamer  carries  no  merchandize 

5J9S.  Do  you  say  then  that  the  steamer  could  now  get  up  to  Lismore  if 
those  who  have  the  charge  of  her  thought  fit  i— I caiinct  say  whether  she 
could  go  througli  the  gates  of  the  canal  or  not.  ^ 

5199.  Do  you  know  that  Colonel  Jones  has  reported,  in  the  report  to  which 
you  refer,  that  if  the  cpal  of  which  you  speak  is  to  be  made  useful  at  all  for 
the  purpose  of  the  navigation  of  the  Blackwater,  even  for  vessels  drawing  only 
four  feet,  it  must  be  deepened  and  widened  throughout  ?— Yes  : and  I think 
that  IS  an  answer  to  the  question  whioh  you  put  to  me  some  time  since,  whether 

“ '<;moval  of  the  weir  at  Lismore  and  the  weir  at  Glanddane  would 
render  the  river  navigable  ; 1 conceive  that  it  would  not 

5200.  1 am  now  speaking,  not  of  the  river  but  of  the  canal  ; I ask  you,  are 

v‘  'n  yo“  the  navigation  may  be  prose- 

cuted from  Youghal  to  Lismore  requires,  according  to  the  Government  survey, 

lei  1 throughout,  cvcn  for  the  purpose  of  admitting 

vessels  drawing  four  feet  water  i— The  present  can-al  e ^ 

recollection  of  Colonel  Jones’s  report  is,  that 
FLio  navigable  from  Lismore  to 

eanaifiarii  atUsnfor'e 

do  not  agree  with  me  in  thinking  that  Colonel  Jones  is  of 
Tuinl  * tlie  canal  at  Lismore  to  be  made  useful  for  the  navigation  of  the 

tiin  h?  deepened  throughout  ?-For  a steam  naviga- 

tion he  may  ha,ve  considered  it  necessary. 

downwards  ^ barges  at  present  navigate  the  canal  from  Lismore 

T K be  the  depth  of  water  that  they  take,  on  the  average? — 

1 believe  from  four  feet  to  four  feet  six  when  laden. 

5205.  hat  is  the  general  water  that  they  draw? — I believe  so;  the  load 
w ici  they  are  generally  enabled  to  take  now  down  to  Youghal  is  from  30  to 

ens,  but  I believe  very  seldom  exceeding  35  tons;  there  are  several 
s allows  even  in  the  tidal  pai*ts  of  the  river  where  boats  sometimes  run  aground 
and  are  detained.  . 

5206.  Chairman.]  Confining  yourself  to  this  part  of  the  river,  how  far  above 
ismore  is  the  Blackwater  now  navigable  by  means  of  this  canal  ? — The  canal 
oes  not  go  above  Lismore;  it  stops  at  Lismore,  and  extends  from  Lismore  m 

Zz  the 


F.  E,  Currty,  Esq. 
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the  direction  of  Cappoquin,  so  as  to  complete  a water  communication  from 
Youghal  up  to  the  town  of  Lismore  for  the  purposes  of  merchandize  and  traffic. 

5207.  You  say  that  there  is  an  obstruction  to  the  navigation  of  the  Black- 
water  from  the  fresh-water  portion  to  the  sea,  because  of  some  shoals  below 
Lismore,  which,  according  to  you,  are  avoided  by  means  of  this  canal  ? — 
Exactly. 

5208.  How  far  above  the  head  of  this  canal  is  the  Blackwater  navigable  ? — 
It  is  not  navigable  at  all  above  the  head  of  that  canal;  the  canal  terminates  at 
lismore,  consequently  no  boat  can  proceed  further  than  that. 

5209.  I ask  you,  not  about  the  canal,  but  about  the  river;  is  the  river 
Blackwater  navigable  above  the  head  of  the  canal  ? — There  is  a sufficient  depth 
of  water  from  the  upper  part  of  this  shoal  up  to  the  weir  for  a boat  to  go,  if  it 
were  once  over  the  shoal. 

5210.  Then  this  canal  does  not  avoid  that  shoal  t — It  avoids  the  shoal  so  far 
as  enabling  boats  to  come  up  to  Lismore. 

5211.  I want  to  know  when  you  get  to  Lismore,  how  much  further  you  can 
get,  having  avoided  this  shoal?— No  further  by  means  of  that  canal. 

52 1 2.  But  by  means  of  the  river  ? — Up  to  the  weir ; no  further. 

5213.  The  weir,  then,  operates  to  obstruct  any  further  navigation  of  the 
river  ? — Yes.  You  asked  me  before  whether  if  that  weir  and  that  at  Gland(dane 
were  removed,  there  would  be  a navigation  up  to  Fermoy.  I said  there  would 
not,  and  Colonel  Jones’s  report  alone  would  bear  me  out  in  that,  when  he 
reports  that  there  would  be  seven  locks  necessary  between  Lismore  and 
Fermoy,  in  order  to  make  the  river  navigable  for  any  purposes  of  trade. 

5214.  Navigable  for  vessels  of  the  burthen  of  which  he  speaks  ?— For  the 
present  traffic,  from  Youghal  up  to  Lismore,  in  order  to  get  up  to  Fermoy. 

5215.  That  T may  not  be  misunderstood,  when  I use  the  term  “ navigable,” 
I mean  navigable  for  vessels  of  any  burthen,  even  the  smallest  boats ; I am 
not  confining  my  questions  to  vessels  of  the  particular  burthen  that  w{is 
specified  by  Colonel  Jones  in  his  report,  but  I refer  to  boats  of  any  burthen  ? — 
For  any  purpose,  useful  or  otherwise? 

5216.  Without  reference  to  the  utility  of  the  navigation,  or  your  opinion  of 
the  utility  ?— It  is  very  hard  to  say  what  is  navigable  or  not  according  to  that ; 
you  may  construct  a boat  which  would  not  draw  more  than  two  or  three  inches 
of  water,  and  it  is  hard  to  say  that  any  river  would  not  be  navigable  in  that 
sense  of  the  word. 

5217.  Perhaps  it  would  be  best  that  you  should  tell  the  Committee  what  is 
the  depth  of  water  upon  that  shoal  which,  according  to  you,  even  if  the  weir  of 
Lismore  were  out  of  the  way,  would  prevent  the  river  being  navigable  up  to  or 
beyond  the  spot  now  occupied  by  that  weir?— In  the  summer  I imagine  that 
there  are  not  more  than  a few  inches  of  water  upon  that  shoal. 

5218.  How  many  inches?— I cannot  state  precisely  ; I never  tested  it. 

52 1 9.  Not  a foot  ?—  Not  a foot,  I conceive ; not  six  inches,  I imagine. 

5220.  Mr.  Bourke.l  Where  does  the  tidal  portion  of  the  river  Blackwater 
end  ? — Just  below  the  shoal  to  which  I have  referred  the  tide  is  perceptible, 
barely  perceptible. 

5221.  Does  the  tide  ever  affect  the  shoal  ? — No. 

5222.  Mr.  Bellew.']  Are  you  aware  of  any  memorial  having  been  presented 
to  the  Boa.rd  of  Works  against  that  navigation? — Yes  ; there  was  a memorial 
presented  in  October  1846.  At  that  time  it  was  sought  to  carry  out  the  pro- 
ject of  the  navigation  as  a relief  work,  and  application  was  made  to  the  Board 
of  Works  to  have  it  undertaken  in  that  manner,  and  a memorial  was  then  pre- 
sented to  the  Board  of  Works  against  it,  which  was  signed  by  several  proprietors 
of  land  upon  the  river  above  Lismore  and  between  Lismore  and  Fermoy. 

5223.  What  was  the  purport  of  that  memorial  ?—  Shall  I read  the  memorial 

.5224.  If  you  please,  if  it  is  not  very  long  ?— ‘‘  To  the  Chairman  of  the  Board 

of  Works,  &c.  &c.  We,  the  undersigned  proprietors,  kc.  of  lands  lying  upon 
the  river  Blackwater,  understanding  that  the  sanction  and  assistance  of  the 
Boa,rd  of  Works  is  sought  for  carrying  out  a project  for  rendering  the  river 
navigable  in  that  part  of  its  course  between  the  towns  of  Fermoy  and  Lismore, 
pray  the  attention  of  the  Board  to  the  following  representation : That  when 
some  few  years  since  the  project  was  started  for  rendering  the  upper  Black- 
water navigable,  it  was  strongly  objected  to  by  a very  great  majority  of  the 
proprietors  along  its  course,  both  on  account  of  its  being  proposed  to  raise  the 

requisite 
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requisite  funds  by  a tax  to  be  levied  on  then-  lands,  and  because  they  were 
convinced  that  the  utility  of  the  undertaking  would  prove  bv  no  means  com- 
mensurate to  the  expense  and  sacrifices  at  which  it  was  to  be  effected  That  a 
memorial,  expressing  the  opinions  of  those  who  objected  to  the  measure 
was  presented  to  the  Lord  Lieutenant,  and  was  gi-aciously  received  That 
the  promoters  and  advocates  of  the  measure  finding  they  must  relinquish 
the  idea  of  a land-tax,  proposed  to  form  a joint-stock  company,  and  to 
raise  the  necessary  funds  by  50 1.  shares ; but  the  money  was  not  sub- 
scribed, and  the  project  seemed  to  have  been  abandoned.  That  the  pros- 
pect of  being  enabled  to  apply  to  it  a portion  of  the  public  money  has  again 
encouraged  some  of  them  to  bring  forward  the  measure  under  the  plea  of 
its  giving  extensive  employment  to  the  labouring  classes,  &c.,  and  that  a 
sum  of  2,000 1.  for  commencing  the  work  was  applied  for  and  presented  at  the 
extraordinary  sessions  lately  held  in  Fermoy  for  the  Barony  of  Condons  and 
Clongibbons.  That  if  the  magistrates  and  ratepayers  of  that  barony  consider 
such  an  application  of  that  sura  a judicious  one,  we  seek  not  to  interfere,  so  far 
as  regai'ds  their  locality,  but  as  it  is  professed  to  be  with  a view  to  a continu- 
, ance  of  the  navigation  throughout,  by  which  our  properties  would  be  seriously 
affected,  we  beg  to  represent  to  the  Board,  that  the  Government  engineers 
hanng  inspected  and  surveyed  the  proposed  line  of  navigation,  decided  that  it 
could  only  be  accomplished  by  a number  of  high  embankments  to  dam  up  the 
water,  so  as  to  form  a succession  of  pools  or  reaches  of  sufficient  depth  for 
boats  of  heavy  burden  ; that  there  were  to  be  no  less  than  seven  of  these  em- 
bankments or  weirs  between  Fermoy  and  Lismore  (a  distance  of  about  16 
miles),  or  nearly  one  in  every  two  miles;  and  that  the  river  flowing  through 
a mountainous  country  and  fed  by  mountain  streams,  is  liable  to  frequent  and 
sudden  floods,  the  overflowings  of  which  wotJd  be  rendered  vastly  more  fre- 
quent and  their  discharge  and  subsidence  greatly  retarded  by  such  a succession 
of  great  barriers  thrown  across  its  course.  That  the  low  flat  lands  or  inches 
lying  £dong  the  river  are  the  most  valuable  portions  of  our  properties  (rating  in 
many  instances  at  6 /.  an  acre),  that  it  is  essential  to  keep  them  as  dry  as  pos- 
sible, with  a view  to  which  some  have  gone  to  a very  great  expense  in 
rmsmg  extensive  embankments  to  keep  out  the  river,  with  drains  to  carry 
off  the  superfluous  water.  That  the  throwing  back  of  the  water  in  the 
river  and  raising  its  level  must  stop  the  drainage,  and  so  convert  those  fertile 
meadow  and  pasture  lands  into  lakes  and  morasses.  That  the  deposit  left  by 
the  river  Blackwater  a-fter  floods  being  mostly  sand  and  gravel,  is  injurious  to 
me  land  and  destructive  to  the  crops  when  such  floods  occur  unseasonably. 
That  the  speedy  subsidence  of  the  water  tends  much  to  lessen  the  evil,  which, 
on  the  other  hand,  would  be  proportionately  increased  by  its  fall  being  ob- 
structed. That  from  our  intimate  knowledge  of  the  line  of  country  in  question, 
we  ai-e  perfectly  convinced  that  no  adequate  advantage  would  ensue  to  it  from 
the  proposed  navigation,  while  the  sacrifices  required  and  the  injuxy  to  pro- 
perty would  be  such  as  could  not  easily  be  compensated.  That  we  submit 
that  the  principal  object  aimed  at,  that  of  increased  facility  for  the  transport  of 
merchandize  to  and  from  Fermoy,  would  not  be  attained  by  substituting  a 
tedious  navigation  of  more  than  20  miles  to  Cappoquin,  with  eight  locks  to 
pass  throu^,  for  land  carriage  on  a good  road  of  nine  miles  ; the  distance  of 
fermoy  to  Tallow-bridge  Quay.  That  were  the  project  even  less  objectionable 
man  it  is,  as  well  as  less  expensive  and  less  difficult  of  execution,  we  conceive 
that  the  improved  and  now  general  system  of  railways  should  put  such  a work 
as  that  proposed  quite  out  of  the  question.  That  the  line  of  railway  decided  upon 
from  I ermoy  towards  Passage,  connecting  with  the  Cork  and  Waterford  line,  will 
make  it  desirable  that  other  lines,  where  easily  practicable,  may  also  be  hereafter 
entered  upon,  and  as  an  excellent  course  for  one  presents  itself  on  the  south  side 
ot  the  river,  passing  near  the  towns  of  Tallow,  Lismore,  and  Cappoquin,  and  along 
the  level  to  Dungarvan,  it  will  most  probably  be  taken  advantage  of,  and  so  super- 
sede all  other  modes  of  trail  elling  in  that  direction,  as  well  as  up  the  line  of  the 
river  to  Mallow.  That  we  feel  perfectly  satisfied  the  projected  work  would  never 
prove  a productive  one,  in  wliich  opinion  we  are  borne  out  by  that  of  the  prin- 
cipal commercial  men  in  Fermoy  and  Lismore,  who  condemned  it,  and  declared 
they  would  never  use  the  navigation,  were  it  accomplished,  for  the  transport  of 
their  merchandize.  That  we  trust  the  sacrifices  we  are  making,  and  our  exer- 
tions in  our  own  districts  to  alleviate  the  prevailing  distress  will  sufficiently 
z z 2 attest 


^ E.  Currey,  Esq. 
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F.  J?.  Ciirray,  Esq.  attest  OUT  feelings  in  that  respect.  But  while  we  )'ield  to  none  in  our  sympathy 

for  the  suffering  poor,  and  our  anxiety  to  provide  for  their  subsistence  by  giv- 

86  April  1849.  ing  them  useful  employment,  we  do  not  feel  called  upon  to  concur  in  a project 
involving  an  enormous  injury  to  our  properties,  without  conferring  any  adequate 
benefit  on  the  country  in  return.  That  we  have  perceived  in  the  estimates  for 
this  undertaking,  laid  some  time  since  before  the  public,  that  compensation  for 
consequential  damages  is  not  taken  into  the  account ; that  we  are  convinctid  the 
damage  we  should  sustain  by  the  inundation  of  our  lands  and  the  ra^'ages  of 
floods  would  be  to  the  amount  of  several  thousand  pounds  annually ; and  if  such 
work  shall  be  undertaken,  we  trust  it  will  be  deemed  but  reasonable  that  we.  look 
to  the  Legislature  to  secure  to  us  full  compensation  for  the  injury  we  anticipate. 
That  the  Blackwater  is  one  of  the  rivers  of  Ireland  most  resorted  to  by  the 
salmon  tribe  ; that  many  hundred  poor  people  on  its  lower  parts  obtain  their 
livelihood  by  fishing ; that  there  is  a valuable  salmon  fishery  at  Lismore,  and 
that  legislative  enactments  have  lately  been  passed  to  encourage  and  improve 
those  fisheries,  and  to  diffuse  the  benefit  throughout  the  country,  and  to  foster 
and  develope  the  source  of  national  wealth  and  prosperity ; and  that  the  inland 
navigation  of  that  shallow  river  by  steam-boats,  as  proposed,  would  utterly 
defeat  that  object  and  destroy  the  fisheries,  as  has  been  experienced  iu  tiie 
Upper  Thames  and  other  rivers  in  England.  That  when  an  officer  was  sent 
down  some  two  or  three  years  since  to  inspect  and  report  upon  the  intended 
work,  no  opportunity  was  afforded  us  of  meeting  him,  and  stating  our  objec- 
tions, as  at  the  time  of  presenting  our  memorial  we  had  been  led  to  expect ; and 
that,  without  iu  the  least  degree  meaning  to  question  the  professional  compe- 
tence of  that  gentleman,  or  tbe  intended  candour  of  his  report,  we  submit  that 
receiving  his  information  and  im[>ressions  from  the  advocates  of  the  measure, 
many  circumstances  connected  with  the  nature  and  character  of  the  river,  and 
many  that  would  influence  his  judgment  in  deciding  on  the  utility  or  expedi- 
ency of  such  a work,  must  have  been  kept  from  his  view.  \Ve  pray  then  that 
if  3'^our  Board  should  still  be  disposed  to  entertain  this  project,  an  officer  may 
again  be  sent  to  review  the  entire  line  intended  to  be  hereafter  included  in  tluj 
work  now  proposed  to  be  commenced  near  Fermoy,  and  that  we  may  be  apprized 
of  his  coming  and  have  an  opportunity  given  us  of  meeting  him,  and  laying  our 
views  before  him  for  the  fuller  information  and  guidance  of  your  Board.” 

5225.  By  whom  was  that  memorial  signed?— It  was  signed  by  Mr.  Arthur 
Ussher,  Mr.  John  B.  Gumbleton,  Major  Bushe,  Mr.  George  Bennett  Jackson, 
Mr.  Thomas  St.  John  Grant,  Mr.  Edward  Carey,  Mr.  Nelson  Foley,  and  by 
myself,  as  agent  to  the  Duke  of  Devonshire. 

5226.  Do  those  gentlemen  and  the  Duke  of  Devonshire  own  a large  pro- 
portion of  the  property  along  that  part  of  the  river?— They  are  all  proprietors 
of  land  above  Lismore,  on  the  banks  of  the  river  between  Lismore  and  Fermoy. 
I may  state  that  at  the  period  to  which  this  memorial  refers  worlcs  were 
brought  forward,  and  applications  for  works  passed  and  commenced  in  so 
rapid  a manner,  that  only  a few  persons  were  applied  to  to  sign  the  memorial, 
and  that  I have  no  doubt  that  others  would  also  have  signed  it  had  time 
admitted  of  their  approval  being  obtained. 

5227.  Chairman.']  Are  all  those  memorialists  proprietors  of  land,  or  are 
some  of  them  tenants  of  the  Duke  of  Devonshire  ?— They  ai*e.  all  proprietors 
of  land  in  their  own  right  between  Lismore  and  Fermoy. 

.5228.  Are  their  properties  extensive,  or  ai-e  they  villa  residences  chiefly 
which  they  hold  on  the  banks  of  the  river  ?— Some  of  them  are  lar"-e  pro- 
perties. ® ^ 

5229.  Will  you  specify  those  which  are  large  properties  ?— Mr.  Arthur  Ussher 
has  a large  property. 

.'•,230.  Any  one  else.' — Mr.  Grant  has  a considerable  property  ; thev  all  have 
property  ; I cannot  state  the  exact  extent  of  it. 

5231.  Mr.  Bellew.]  Will  you  state  whether  any  great  majoritv  of  the  pro- 
prietors of  land  between  Fermoy  and  Lismore  are  in  favour  of  that  scheme? 
— I conceive  not. 

5232.  Mr.  Scully.]  Did  any  public  meetings  take  place  on  that  occasion? — 
At  the  period  to  which  this  memorial  refers  ? 

5233.  Yes  '—There  were  several  meetings  connected  with  the  naviaatioii  of 
the  Blackwater. 

5234.  Mr. 
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5234.  Mr.  Bourke^  Was  not  there  an  application  made  to  the  Board  of  f.  E.  CMrrey,  Esq. 
Works  from  the  extraordinary  sessions  at  Fermoy? — Yes. 

5235.  Do  you  know  vvhether  any  of  those  proprietors  who  signed  that  26  April  1849. 
memorial  are  magistrates  who  attended  at  that  sessions  ? — I conceive  not. 

,5236.  Do  not  those  proprietors  generally  attend  the  sessions  of  Fermoy  as 
magistrates  ? — No. 

5237.  Feimoy  is  not  in  their  district  : — No. 

5238.  Mr.  Was  not  the  general  feeling  in  those  districts  in  favour 

of  such  a work  ? — If  we  are  to  judge  of  their  feeling  by  the.  resolutions  that 
were  adopted  at  the  meetings;  but  I cannot  say  how  far  the  persons  who. 
attended  those  public  meetings  were  really  interested  or  concerned  in  it. 

3239.  Chairman^  Was  not  the  subject  repeatedly  brought  before  the 
proprietors  and  residents  on  the  Blackwater  by  the  promoters  of  the  under- 
taking ? — In  what  way 't 

5240.  Jn  a variety  of  ways  ; in  any  way.  You  are  one  of  the  memoralUts  ; 
had  not  your  attention  (confining  myself  entirely  to  you)  been  repeatedly 
drawn  to  the  undertaking  by  the  promoters  of  it  ? — Yes  ; it  had  been  on  more 
than  one  occasion  drawn  to  it. 

5241.  And  that  during  a period  of  one,  two,  or  three  years  ; is  not  that  so? 

—Yes. 

3242.  On  the  other  hand,  public  meetings  were  held  by  the  promoters,  at 
which  all  the  people  of  the  county,  or  those  interested,  if  they  had  liked,  could 
have  attended  ? — Yes. 

5243.  And  very  many,  it  appears,  took  part  in  those  meetings  ?• — The  pro- 
moters of  it. 

3244.  Was  not  the  Earl  of  Mountcashel  in  the  chair,  for  instance,  upon  one 
particular  occasion? — I believe  so. 

5245.  And  was  not  that  a very  large  public  meeting? — I cannot  say;  I was 
not  present. 

3246.  You  had  notice  of  it;  was  it  not  convened  by  advertisement? — I 
believe  so. 

5 247.  I see  the  memorial  states  that  in  one  respect  they  were  taken  by  sur- 
prise ; could  it  be  said  that  they  were  taken  by  surprise  in  respect  of  the  under- 
taking itself  and  the  steps  which  the  promoters  intended  to  take  in  furtherance 
•of  it  ?— I conceive  that  they  were  taken  by  surprise  in  the  very  act  to  which 
this  memorial  refers. 

3248.  But  no  other  act ; none  except  with  regard  to  the  mere  attendance  of 
the  officer  of  the  Board  of  Works  ? — The  complaint  contained  in  this  memo- 
rial is  that  the  survey  of  the  river  was  undertaken  on  an  application  of  Lord 
Mountcashel,  and  that  they  had  no  opportunity  of  laying  their  views  before 
Colonel  Jones. 

5249.  But,  as  fur  as  the  promoters  of  the  undertaking  were  concerned,  the 
fullest  notice  and  publicity  were  given  to  these  gentlemen  in  common  with  the 
other  residents  in  that  quarter  ? — By  advertisement,  I believe 

5250.  By  the  proceedings  of  public  meetings,  and  so  forth? — Notice  of  the 
public  meetings  was  given. 

5251.  With  respect  to  notices  to  individuals,  let  me  ask  you  whether  com- 
munications were  not  made  from  time  to  time,  both  to  you  and  to  the  Duke  of 
Devonshire,  on  the  part  of  the  Earl  of  Mountcashel,  Sir  Richard  Musgrave, 
and  other  promoters  of  the  undertaking,  with  the  view  of  inducing  you  to  sup- 
port, or  at  least  not  to  oppose,  their  measure  ? — Yes. 

5252.  A copy  of  the  report  of  Colonel  Jones  was  placed  in  your  hands  } — 

Yes. 

.5253-  Previously  to  that  report  being  placed  in  your  hands,  previously 
indeed  to  the  report  being  made  at  all,  did  you  not,  on  the  part  of  the  Duke  of 
Devonshire,  as  well  as  on  your  own  behalf,  object  to  the  undertaldng,  that  if  it 
was  carried  into  eftect  it  would  render  your  residence  at  Lismore  uncomfort- 
able to  you  and  the  Duke,  because  of  the  smoke  from  the  steam  engines? — 

I never  made  any  objection  on  my  own  part. 

5-54*  But  you  made  such  an  objection  on  the  part  of  the  Duke  of  Devon- 
shire ? — On  one  occasion,  but  as  I believe,  not  previously  to  the  application 
made  to  Colonel  Jones  on  the  matter  (I  believe  subsequently  to  Colonel 
-Jones’s  report  upon  the  matter).  Lord  Mountcashel  called  upon  me  at  Lismore ; 

1 believe  be  was  then  on  his  way  down  to  attend  a meeting  at  Youghal,  and  he 
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F.  E.  Ctirre^f,  Esq.  entered  upon  a discussion  of  the  navigation,  of  the  Blackwater.  I mentioned  to 
' ' " ■ him  in  th,e  course  of  conversation,  which  was  in  the  nature  of  a private  conver- 

s6  April  1 849.  sation,  as  I conceived,  some  of  the  objections  which  I thought  were  substantial 
ones  against  the  project  of  the  navigation,  both  on  general  grounds,  that  I did 
not  conceive  that  it  would  be  remunerative,  or  productive  of  the  advantages 
which  the  promoters  of  it  set  forward,  and  also  that  I considered  it,  in  many 
respects  certainly,  particularly  objectionable,  so  far  as  the  property  of  the  Duke 
of  Devonshire  at  Lismore  and  his  residence  were  concerned.  I did  not 
say  anything  to  Lord  Mountcashel  with  regard  to  my  own  convenience ; I 
should  have  thought  it  very  extraordinary  if  I had,  and  very  uncalled  for  ; but 
I recollect  to  have  made  this  observation  to  him  in  the  course  of  conversation, 
that  I did  conceive  that  if  a navigation  was  to  be  carried  on  by  steam  tugs  upoir 
the  Blackwater,  passing  under  the  windows  of  the  castle,  and  under  that  part  of 
it  which  forms  more  peculiarly  the  Duke  of  Devonshire’s  residence,  then  that 
if  the  castle  became  the  permanent  residence  of  any  member  of  the  Duke  of 
Devonshire’s  family,  or  frequent  occasional  residence,  steamers  passing  under 
it  in  that  way,  where  the  river  is  so  narrow,  and  where  the  deep  water  is  imme- 
diately under  the  windows,  and  on  the  side  next  to  the  castle,  would  be  a very 
great  nuisance  to  persons  inhabiting  it.  At  a meeting  a short  time  after- 
wards at  Fermoy,  Lord  Mountcashel  represented  that  I had  said  that  the  real 
secret  of  my  opposition  to  the  navigation  was  that  the  smoke  would  be  an 
annoyance  to  me  ; I did  not  make  any  such  observation. 

5255.  You  did  not  hear  him  say  so  ? — It  was  reported ; I saw  it  reported. 

5256.  You  do  not  know  that  he  said  so  ? — I do  not  know  that  he  said  so, 
but  it  was  so  reported  in  the  newspapers ; and  if  those  observations  were 
made,  they  were  not  warranted  by  anything  that  passed  between  Lord  Mount- 
cashel and  me.  The  part  of  the  castle  which  I occupy  does  not  overhang  the 
river,  so  that  it  could  be  no  annoyance  to  me. 

5257.  You  inhabit  the  castle  at  Lismore? — Apart  of  it.  With  respect  to 
this  question  of  the  navigation  of  the  Blackwater,  I have  submitted  some  ob- 
servations upon  the  general  nature  of  the  project,  which  I have  got  jiriiited, 
and,  with  the  permission  of  the  Committee,  1 would  hand  them  in  as  a part  of 
my  evidence. 

5258.  Before  you  come  to  that  I wish  to  follow  this  point  about  your  objec- 
tion to  the  navigation ; was  this  before  or  after  Colonel  Jones  made  his  report  r 
— I believe  it  was  after  Colonel  Jones  made  his  report. 

5259.  This  was  a private  conversation  which  you  had  with  Lord  Mount- 
cashel ; did  you  or  the  Duke  of  Devonshire,  on  any  other  occasion  previous  to 
this,  raise  this  objection  ? — Not  that  I am  aware  of- 

5260.  Then  how  comes  it  that  Colonel  Jones,  in  his  report,  addresses  liim- 
self  particularly  to  this  objection  as  being  the  most  striking  one,  according  to 
him,  that  had  been  urged  on  the  part  of  the  Duke  of  Devonshii-e  to  the  pro 
posed  plan  ?— Now  that  you  mention  that  fact,  it  recalls  to  my  recollection 
that  I saw  Colonel  Jones  on  one  occasion  at  Lismore,  and  very  possiblj'  I may 
have  mentioned  it  in  conversation  to  him. 

5261 . To  Colonel  Jones  himself  ?— Possibly  so. 

5262.  Not  merely  to  Lord  Mountcashel? — Not  merely  to  Lord  Mountcashel; 
but  I never  stated  to  any  one  that  I raised  it  as  a principal  objection. 

5263.  But  you  stated  it  as  an  objection  ? — As  an  objection  to  the  Duke  of 
Devonshire’s  residence. 

5264.  I asked  you  whether  you  objected  either  on  your  own  behalf  or  on  the 

behalf  of  the  Duke  of  Devonshire?— I may  possibly  have  done  so  on  behalf  of 
the  Duke  of  Devonshire.  '.iT." 

5265.  Mr.  Bellew.']  You  stated  that,  but  you  stated  other  reasons  of  much 
more  importance  ? — 1 stated  that  as  a subsidiary  one,  merely  in  discussing  those 
points  which  made  it  particularly  objectionable  to  the  Duke  of  Devonshire’s 
residence. 

5266.  Chairman.']  Did  the  promoters  place  a copy  of  the  report  of  Colonel 
Jones  in  your  hands  ? — Lord  Mountcashel  sent  me  a copy. 

5267.  At  the  time  that  you  met  Colonel  Jones,  before  the  making  of  the 
report,  were  vou  aware  of  the  character  in  which  he  had  come  to  Lismore  and 
had  made  the  survey ; were  you  aware  that  he  had  come  under  the  authority 
of  the  Lords  of  the  Treasury  ? — I was  aware  that  he  was  ordered  by  the  Govern- 
ment to  make  a survey. 

5208.  And 
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5268.  And  that  he  was  in  communication  with  the  promoters  of  the  under-  f 
taking  with  a view  to  his  making  a report  to  Lord  Mountcashel  and  to  the 
Goverment  upon  the  proposed  plan  ? — Yes. 

5269.  And  it  was  on  that  occasion  that  you  communicated  to  him  this  ob- 
jection ? — If  I communicated  it  at  all,  it  must  have  been  upon  that  occasion, 
for  I never  saw  him  on  any  other,  that  I recollect. 

5270.  When  report  of  Colonel  Jones  was  placed  in  your  hands,  did  you  com- 
municate  on  the  subject  with  the  Duke  of  Devonshire,  or  did  you  take  it  into 
your  consideration  without  consulting  the  Duke } — I communicated  with  the 
Duke  of  Devonshire’s  then  auditor. 

5271.  And  the  Duke  of  Devonshire  concurred  in  thinking  that  the  report  of 
Colonel  Jones  did  not  remove  the  objections  which  you  considered  to  attach  to 
the  proposed  undertaking? — I never  had  any  direct  communication  with  the 
Duke  of  Devonshire  on  the  subject ; all  my  communications  passed  through  his 
auditor,  but  I believe  that  that  was  the  result. 

5272.  Was  the  result  communicated  by  the  Duke  of  Devonshire  himself  in  a 
letter  to  the  Earl  of  Mountcashel? — I am  not  aware. 

5273.  Was  the  refusal  of  the  Duke  of  the  Devonshire  your  refusal  as  repre- 
senting the  Duke  (I  speak  now  of  the  final  refusal  to  take  a part  in  the  plan), 
grounded  upon  the  supposed  injury  which  would  result  to  the  Duke  of  Devon- 
shire’s own  property  ? — Partly  upon  that,  and  partly  upon  other  reasons. 

,5274.  Mr.  Bdlew.'\  Have  you  got  the  statement  ? — They  are  stated  in  these 
observations  to  which  1 have  referred. 

5275.  Chairinan^  I am  speaking  of  what  took  place  at  that  period.  Did 
you,  in  communicating  your  refusal,  state  any  other  reasons  for  it  but  the 
injury  which  would  result  to  the  Duke  of  Devonshire’s  property  ? — 1 do  not 
immediately  recollect  to  have  made  any  formal  communication. 

5276.  Was  any  formal  communication  made  on  the  part  of  the  Duke  of 
Devonshire  by  anybody  ?— Subsequently  to  Colonel  Jones’s  report  r 

5277.  Subsequently  to  Colonel  Jones’s  report ; any  final  communication  ? — 

I do  not  at  this  moment  recollect  that  any  was. 

5278.  Then  you  are  speaking  from  no  very  precise  recollection  when  you 
say  that  you  signified  as  the  ground  for  your  refusing  concurrence  in  the  pro- 
posed undertaking,  other  reasons  besides  the  supposed  injury  that  would  result 
to  the  Devonshire  property  r — I did  not  conceive  that  I was  answering  that 
question.  You  asked  me  whether  the  Duke  of  Devonshire,  and  I as  his  agent, 
had  come  to  the  conclusion,  after  seeing  Colonel  Jones’s  report,  that  it  did  not 
remove  the  objections  entertained.  I stated  that  I had  had  no  direct  commu- 
nication with  the  Duke  but  through  his  auditor,  but  that  I believed  such  to 
have  been  the  result,  but  I do  not  recollect  having  stated  that,  in  communi- 
cating the  objections,  I had  mentioned  others. 

5279.  It  was  probably  inadvertently  done.  You  do  not  recollect  wliat  the 
reasons  were  which  you  assigned,  or  whether  you  assigned  any  reasons  in  com- 
municating your  final  decision  in  the  matter  to  the  promoters  of  the  under- 
taking ) — I do  not  recollect  making  any  formal  communication  of  refusal. 

5280.  Then  how  did  they  ascertain  the  fact  that  you  had  refused,  because  it 
is  so  stated  by  the  promoters  themselves,  that  they  received  a refusal  from  the 
Duke  and  his  agent  ? — There  was  a memorial  to  the  Duke  of  Devonshii*e,  which 
was  adopted  at  some  meeting  of  which  Mr.  Roche,  the  member  for  the  county 
of  Cork,  was  the  chairman ; that  was  in  April  1843,  but  that  was  prior  to 
Colonel  Jones’s  report  being  made ; there  was  an  answer  sent  to  that  to 
Mr.  Roche. 

5281.  I am  speaking  of  the  proceedings  subsequently  to  Colonel  Jones’s 
report,  when  you  finally  refused  to  accede  to  the  application  ? — That  is  the 
only  formal  communication  which  I at  this  moment  recollect. 

5282.  There  may  have  been  some  that  you  do  not  remember? — That  I do 
not  remember.  I do  not  believe  there  was  any. 

5283.  Mr.  Bellewi^  When  were  the  objectio  ns  contained  in  that  printed 
paper  which  you  wish  to  hand  in  to  the  Committee  made,  only  now  ? — They 
are  the  objections  which  have  subsisted  aU  along. 

5284.  To  that  proposal  ? — To  that  scheme. 

5285.  Chairman.']  At  all  events  I take  it  for  granted  that  the  refusal  of  the 
Duke  of  Devonshire  to  accede  to  a,ny  plan  of  canal  navigation  which  should 
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have  the  effect  of  connecting  Youghal  with  Fermoy  is  decided  as  far  as  }'ou 
know  ? — As  far  as  I know,  to  the  proposed  scheme. 

52S6.  Your  objections  to  it  are  insuperable  ? — They  arc  stated  in  this  pam- 
phlet. 

5287.  And  you  hand  that  in  as  part  of  your  evidence : — I do. 

[The  Witness  delivered  in  the  same,  which  is  as  follows  :]■ 

Observations  upon  the  Schetne  for  Improring  the  Navigation  of  the 
River  Blackwater. 

In  Colonel  Jones’s  Report  on  the  project  for  extending  the  navigation  of  the  Blackrvater, 
the  whole  length  to  be  iiuproved,  from  the  lock  of  the  Duke  of  Devonshire’s  canal  to 
Fermoy,  is  stated  to  be  17  J miles.  The  length  of  the  canal  is  1 1 mile  ; consequently, 
from  the  weir  to  Fermoy  must  be  about  16  miles.  The  fall  in  this  distance  is  46  feet 
6 inches,  giving  an  average  of  about  three  feet  per  mile.  The  number  of  locks,  e.xclusivo 
of  the  one  in  the  Duke’s-  canal,  is  proposed  to  be  seven,  with  falls  varying  from  8 feet  to 
3 feet  6 inches,  and  five  lock-houses.  The  depth  of  the  navigation  to  be  4 feet  6 indies,, 
and  the  cost  is  estimated  at  23,476  1.  16  s.  3 d. 

The  works  at  Lismore  contemplate  a weir  below  the  bridge,  which  is  to  raise  the  river  to 
the  level  of  the  canal.  The  course  of  the  Ounisliade  is  to  be  changed,  so  as  to  deliver  its 
water  near  the  bridge,  and  a branch-cut  to  be  made,  communicating  from  the  basin  of  the 
canal  with  the  river  just  above  the  proposed  weir,  'fhis  weir  must  vender  ail  the  Incii  land 
between  the  salmon  weir  and  the  bridge  much  more  liable  to  be  flooded,  and  thus  consi- 
derably injure  it;  and  in  respect  to  the  fishery,  although  it  is  said  provision  might  be  made 
in  the  weir  for  the  fish  to  ascend,  still  there  can  be  no  doubt  that  it  would  operate  as  a con- 
siderable impediment  to  their  going  up  to  tlie  weirs  above.  Colonel  Jones  has  observed, 
that  the  Duke  might  transfer  his  fishing  from  the  patent  weir  to  this  new  one;  but  this- 
suggestion  is  made  in  ignorance  of  the  difficulties  which  would  exist,  aniongsr,  which  is  the 
fact  that  nets  could  not  be  drawn  in  that  part  of  the  river.  The  navigation  work.s  also 
contemplate  a canal-cut  commencing  at  the  bottom  of  the  hill  close  to  the  castle,  and 
joining  the  river  above  the  patent  weir.  'I'he  report  calculates  that  the.se  works  will  require 
about  five  acres  of  laud,  and  the  cut  would  run  through  the  inches  close  to  the  castle  form- 
ing part  of  the  demesne,  and  create  a severance  between  them  and  the  pleasure  grounds  of 
Ballyin,  which  are  also  partof  the  demesne,  and  connected  with  it  by  a ieriy.  'fhere  would 
also  be  a lock  and  lock-bouse  at  the  commencement  of  the  cut,  close  under  flie  castle ; thus 
locating  a family  in  the  pleasure  grounds,  within  a very  short  distance  of  the  castle;  which,, 
it  need  liardly  be  observed,  must  be  a very  serious  nuisance.  If  steam-vessels  or  steam-tu<rs 
were  employed,  passing  immediately  under  the  windows  of  the  castle,  where  the  river  is  so 
narrow,  and  the  deep  water  on  the  castle  side,  the  smoke  would  be  a considerable  annoy- 
ance, if  the  castle  became  the  permanent  or  frequent  occasional  residence  of  any  menibec 
of  the.  Duke’s  family.  Steam-vessels  also  would  destroy  the  river  banks,  and  render 
necessary  expensive  vvoiks  to  protect  them,  as  is  the  case  in  the  narrow  part  of  the  Clyde 
below  Glasgow,  and  other  similar  rivers;  but  I conceive  that  the  expense  of  a navigation 
carried  on  by  steam-tug-i  would  entirely  preclude  the  adoption  of  that  mode.  Sir  R.*Mus- 
grave’s  charge  per  ton,  in  his  steamer  to  Cappoquin,  is  4s.  2rf. 

'fhese  are  the  principal  reasons  which  make  the  proposed  measure  objectionable,  as  far  as 
the  Duke  of  Devonshire’s  property  and  residence  at  Lismore  are  concerned.  The  extension 
above  Lismore  could  be  of  no  advantage  to  his  property  in  and  about  the  town,  which  already 
enjoys  all  the  benefit  which  the  e-xisting  navigation  to  Lismore  affords  ; and  it  will  be  seen 
hereafter  to  what  e.\tent  Youghal  would  be  really  interested  in  it.  If,  then,  the  privacy  of 
an  individual  is  to  be  invaded,  and  he  is  to  be  compelled  to  accept  compensation  in  nioiiev 
for  that  which  money  can  hardly  compensate,  it  should  at  least  be  plainly  shown  that 
some  peat  public  advantage  demands  this  sacrifice,  and  that  the  proposed  undertaking  is 
feasible,  certain  to  be  carried  out  to  completion,  and  likely  to  be  remunerative  when  finished. 

us  examine  the  matter  witli  reference  to  these  points.  In  the  data  used  by  me,  I adopt 
those  contained  in  the  Railway  Commissioners’  report  and  maps,  published  in  1838. 

1 here  can  be  no  doubt  that  the  works  as  proposed  are  in  themselves  practicable,  and 
1 think  as  little  doubt  that  they  would  not  be  remunerative,  and  probably  would  be  com- 
menced and  left  unfinished ; but  I am  of  opinion,  that  even  if  completed,  the  navio-atioit 
would  bo  very  far  from  being  a perfect  one,  for  all  the  part  from  Fermoy  to  Lismore  would 
be  subject  to  frequent,  sudden,  and  uncertain  interruption  at  all  seasons  of  the  year  from 
floods,  which  from  their  great  violence  would  render  the  locks,  weirs,  and  other  works,  at 
all  times  very  liable  to  severe  injury,  and  must  much  increase  the  expense  of  maintaining 
the  navigation,  and  keeping  clear  the  shoals  formed  and  deposits  brought  down  by  these 
floods,  both  in  the  main  river  and  tributary  streams.  Supposing  the  works  to  be  executed 
for  the  sum  estimated,  winch  would  in  such  cases  be  a rare  exception,  we  may  still  very 
fairly,  in  round  numbers,  call  the  expense  25,000  1. ; five  per  cent,  upon  this  for  share- 
holders (Lord  Mountcashel  thinks  they  would  realize  10  per  cent,  net  profit)  would  be 
1,250L  per  annum.  Lord  Mountcashel  thinks  the  working  expenses  would  be  five  per  cent, 
upon  the  capital,  and  I am  far  from  saying  that  this  estimate  is  too  high ; but  I will  assume 
a considerably  less  amount,  and  lake  three  per  cent,  and  say  that  this  will  cover  all  expenses 
of  repairs  and  maintenance,  payment  to  lock-keepers,  other  salaries,  and  general  expenses 
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of  working  the  concern.  This  then  will  require  750  Z.,  which  added  to  the  l,250i.  above,  j 
gives  2,000 1.,  and  leads  us  to  this  result,  that  unless  an  income  of  at  least  2,000  /.  a year  is 
derived  from  the  tolls,  the  speculation  could  not  be  deemed  a remunerative  one. 

Sir  Richard  Musgrave  assumes  that,  if  the  navigation  were  completed,  the  freighter  ton 
from  Youghalto  Fermoy  would  be  is.  (5rf.,  viz.  lOd.  to  Lismore,  and  Hd.  thence  tolermoy. 
Leaving  Ireiglit  out  of  the  question,  if  this  SrJ.  were  paid  lor  toll  alone,  which  would  be  a 
very  low  charge,  ^d.  a ton  per  mile,  it  would  require  CO.OOO  tons  of  merchandize  to  pass 
between  Lismore  and  Fermoy,  in  order  to  produce  the  required  2,000 1. ; an  amount  exceed- 
ing the  entire  annual  imports  and  exports  of  the  harbour  of  Youghal.  Can  any  one  say 
there  would  be  the  remotest  probability  of  such  an  amount  of  traffic  taking  place,  or  any- 
thing nearly  approaching  to  it'l 

It  has  been  asserted  that  the  proposed  navigation  would  be  similar  to  the  Barrow  and 
the  r^ewry  Navigation,  and  arguments  as  to  its  probable  reraunerativeness  have  been  drawn 
from  this  ossuniption.  To  neither  of  these  can  it  with  any  justice  or  propriety  be  com- 
pared. Tlie  Barrow  navigation,  so  called,  extends  from  Athy  to  bl.  Mullins  Scars,  a 
distance  of  43  miles ; but  it  forms  part  of  an  uninterrupted  lino  of  water  communication 
iuhiiid  fi'om  Dublin  to  Waterford,  a distance  of  upwards  of  120  miles;  and  the  weight  of 
merchandize  conveyed  on  it  in  1835  was  66,084  tons.  The  freight  between  Waterford  and 
Dublin  is,  for  merchandize,  15s.,  for  flour,  12s.  per  ton.  It  is  evident  that  no  sound  con- 
clusion can  be  obtained  by  assuming  an  equal  amount  of  traffic  on  16  miles  between  Fetr 
moy  and  Lismore,  part  of  an  entire  navigation  of  only  about  40  statute  miles  from  Fermoy 
to  Youghal.  The  comparison  with  the  Newry  navigation  is  still  more  preposterous,  'i'hat 
is  in  itself  a navigation  of  16  Ji  Irish  miles,  but  it  Ibrms  part  of  a complete  water  communi- 
cation between  Newiy  and  lielfast,  through  Lough  Neagh,  to  say  nothing  of  Armagh  and 
other  towns.  The  tonnage  of  exports  and  imports  from  and  to  Belfast,  as  staled  in  the 
report  of  the  Railway  Commissioners,  is  315,000  tons,  from  and  to  Newry,  00,000;  and 
the  tonnage  of  merchandize  passing  on  the  Newry  navigation  in  1837,  was  102,332  tons; 
and  the  amount  of  tolls  received,  3,505?.  11s.  5rf.  The  only  respect  in  which  a parallel 
might  be  drawn  between  the  Newry  navigation  and  the  proposed  Blackwater  navigation, 
from  which  a practical  conclusion  could  be  derived,  is  in  regard  to  tlie  freight.  'Qie  former 
possesses  this  advantage,  however,  that  the  draft  of  water  is  Irom  5 feet  to  5 feet  6 inches,  and 
the  tonnage  of  boats  from  50  to  60  tons  ; while  at  present,  on  the  Blackwater,  from  Youghal 
10  Lismore,  not  more  thait  from  30  to  36  tons  can  be  brought.  The  distance  from  Newry 
to  Portadown  is  16  miles,  the  same  as  from  Fermoy  to  Lismore ; and  the  tolls  are  very 
low,  about  ^d.  a ton  per  mile.  I have  shown  that  with  this  rate  of  toll  on  the  Blackwater, 
it  would  require  60,000  tons  of  merchandize  to  be  conveyed  between  Fermoy  and  Lismore 
to  produce  the  requisite  income.  From  Portadown  to  Ballyronan  on  Lougli  Neagh  is 
24  miles,  aud  there  are  no  tolls.  The  distance  from  Lismore  to  Youghal  is  also  about  24 
miles,  and  there  are  no  tolls,  if  the  Duke’s  canal  is  included  in  the  upper  navigation.  The 
freight  from  Newry  to  Portadown  is  3 s.  per  ton,  and  from  Newry  to  Ballyronan  is  4s.  6rf. 
per  ton.  It  cannot  then  be  supposed  that  the  freight  from  Youghal  to  Fermoy  could  be 
less  than  4s.  Od.  per  ton,  even  assuming  the  tolls  to  be  so  low  as  ^d.  per  ton  per  mile ; 
which  rests  on  the  assumption  that  6JJ,000  tons  would  pass  between  Lismore  and  Fermoy, 
a calculation  in  itself  ridiculously  extravagant,  as  has  been  already  demonstrated.  Now, 
the  carriage  per  ton  of  coals  from  Youghal  to  Fermoy,  coming  by  the  Blackwater  and 
Bride  as  Jar  as  Tallow  Bridge,  and  thence  nine  miles  by  road  to  Fermoy,  is  stated  by 
Lotd  Mountcasliei,  and  1 believe  correctly,  to  be  4s.  2d.  What  probability  then  is  there 
that  this  mode  of  transit,  which  is  direct,  and  the  distance  easily  peribrmed  in  a day,  would 
be  abandoned  to  adopt  the  circuitous  aud  more  expensive  route  by  Lismore  and  Cappo- 
quin,  in  which  the  passage  up  from  Youghal  to  Fermoy  could  never  be  accomplished  in 
a single  day.  It  is  to  be  observed,  that  the  traffic  between  Youghal  and  Fermoy  already 
exists,  taking  the  route  I have  mentioned.  The  question  is,  whether  the  proposed  naviga- 
tion would  alford  a cheaper  or  speedier  transit,  and  thus  supersede  the  other,  and  hold  out 
expectations  of  increased  traffic'!  I tliink  1 have  shown  that  it  could  answer  none  of  these 
conditions;  and  therefore  the  prospective  advantages,  so  far  as  Youghal  is  concerned, 
from  the  proposed  navigation,  may  be  declared  to  be  nil,  or  very  nearly  so.  The  measure 
which  would  really  advance  the  interests  of  Youghal  would  be  the  improvement  of  the 
navigation  ot  the  Lower  Blackwater,  from  the  entrance  to  tlie  present  canal  down  to 
Youghal,  and  of  the  harbour  of  Youghal,  which,  by  affording  security  and  additional  accom- 
modation, would  greatly  increase  the  shipping  trade,  and  the  amount  of  exports  and 
imports,  which  cannot  be  expected  wliile  the  port  and  tidal  part  of  the  river  remain  iu 
their  present  condition.  1 take  it  for  granted  that,  with  a railway  from  Mallow  to  Cork, 
of  little  more  than  20  miles,  now  on  the  point  of  being  opened  to  within  four  miles  of  Cork, 
no  one  will  assert  that  the  trade  of  Mallow  would  come  16  miles  by  land  to  Fermoy,  and 
then  40  miles  by  water  to  Youghal ; and  as  there  can  scarcely  be  a doubt  but  that  even- 
tually a railroad  will  be  made  from  Mallow  to  Fermoy,  if  not  direct  from  Fermoy  to  Cork, 
tlie  great  probability  would  seem  to  be,  that  Fermoy  being  only  22  miles  from  Cork,  and  40 
by  water  lor  Yoi^al,  the  natural  tendency  of  its  traffic  must  be  to  Cork,  as  a shipping 
port,  and  every  increase  of  facility  for  reaching  that  place  must  necessarily  increase  the 
preponderance  in  its  favour.  1 

There  are  two  Irish  navigations  with  which,  it  would  appear  to  me,  the  proposed  naviga- 
tion to  Fermoy  might  be  much  more  fairly  placed  in  comparison,  than  with  tliose  already 
adverted  to.  These  are  the  Boyne  navigation  and  the  Suir  navigation.  The  Boyne  naviga- 
tion extends  from  Navan  to  Drogheda,  a distance  of  nineteen  statute  miles.  The  popular 
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tion  of  Navaii  is  about  1,500  less  than  that  of  Fermoy  ; but  it  is  an  important  commcrciaV 
town,  situated  in  a rich  and  populous  agricultural  district,  and  in  a prosperous  condition,^ 
and  the  annual  tonnage  of  exports  and  imports,  from  and  to  Drogheda,  exceeds  that  ot 
Youghal,  by  32,000  tons.  There  are  seven  locks  on  this  navigation,  and  the  rate  of  toUs  is 
about  lid.  per  ton  per  mile,  three  times  as  great  as  I have  assumed  in  tlie  case  ol  the 
Blackwater;  yet,  with  this  comparatively  high  charge,  the  amount  of  tolls  received  in  1W37 
was  only  706 1 18s.  4d.,  and  the  freight  per  ton  for  the  nineteen  miles  from  Drogheda  to 
Navan,  is  4s.  6d.  ^ . 

The  Suir  navigation  exists  between  Clonmel  and  Carrick-on-lauir,  a distance  ot  about 
12  i statute  miles.  From  Can-ick-on-Suir  it  extends  to  the  sea  at  Waterford.  From  the 
bridge  at  Garrick  to  the  bridge  at  Waterford  is  about  eighteen  English  miles.  Clonmel  is 
one  of  the  most  flourishing  towns  in  the  south  of  Ireland ; in  popul«,tion  more  than  double 
that  of  Fermoy,  and  Carrick-on  Suir  also  exceeds  Fermoy  in  population.  Tlie  secretm-y  to 
the  Suir  Navigation  Company  informs  me  that  the  freight  from  Clonmel  to  Waterford  is^5  s., 
and  from  Waterford  to  Clonmel,  45.  Qd.  per  ton.  Between  Cloiunel  and  Carrick-on-bnir, 
both  ways,  3 5.,  and  the  boats  are  from  forty  to  fifty  tons  burthen,  and  draw  five  feet  ot 
water.  All  heavy  goods  are  sent  by  water,  and  there  are  neither  locks  nor  tolls. 

The  inferences  to  be  derived  from  these  facts  appear  obvious  enough.  From  what  has 
been  advanced,  I think  it  will  appear  clearly  that  the  proposed  Blackwater  navigation,  if 
effected,  could  at  best  be  but  imperfect,  and  subject  to  frequent  interruptions  from  floods. 
It  must  often  happen  that  boats  coming  up  from  Youghal  would  be  stopped  from  this 
cause  at  Lismore,  for  one  or  more  days,  occasioning  much  delay,  disappointment,  and 
increased  expense  of  carriage,  and  probably  other  loss.  That  so  far  as  efl'ceting  a com- 
inuuication  from  Fermoy  to  Youghal,  even  as’suming  an  extremely  low  rate  of  toll,  it  would 
be  not  only  more  tedious  and  circuitous,  but  also  move  expensive  than  the  existing  route  ; 
and  that,  at  the  rate  of  toll  assumed,  a sufficient  revenue  would  not  be  obtained,  except 
upon  the  supposition  of  an  amount  of  traffic  which  could  not  exist.  There  is  no  town 
between  Lismore  and  Fermoy,  nothing  but  the  very  poor  village  of  Ballycluff;  and  the 
district  on  the  north  side  of  the  river  is,  for  the  most  part,  poor  and  mountainous.  At  the 
present  moment,  it  is  considered  very  questionable  whether  the  bringing  a lighter  of  sand 
as  far  as  Lismore  repays  the  expense  j and  during  the  last  year  only  thirteen  lighter-loads 
of  sand  or  other  manure  have  been  brought  up,  though  it  is  only  charged  with  half  toll. 
The  average  annual  number  of  lighters  of  sand  or  other  manure  brought  through  the  lock, 
for  the  last  eight  years,  is  only  29.  There  is  no  probability  that  it  would  be  carried  beyond 
Lismore,  except  very  occasionally,  and  to  a very  trifling  extent.  Tlie  average  annual 
amount  of  tolls  received  from  the  Lismore  Canal,  for  the  last  20  years,  has  been  only  83 
Hie  average  tonnage  of  all  goods  passing  through  the  lock  of  the  Lismore  Canal,  up  and 
down,  may  be  estimated  at  ^out  10,000  tons. 

The  passenger  traffic  betwen  Lismore  and  Fermoy  is  exceedingly  limited.  There  is  no 
public  conveyance  of  any  kind  between  these  places.  Two  or  three  attempts  have  been 
made  to  establish  a public  car  on  this  line;  but  they  have  always  failed,  and  been  obliged 
to  stop  running,  after  a short  experiment,  for  want  of  passengers.  It  cannot  be  presumed 
that  a conveyance  by  water,  with  all  the  delays  necessarily  incidental  to  passing  through 
seven  locks,  could  offer  such  accommodation  to  the  public  as  to  create  a passenger  traffic 
where  it  did  not  exist  before,  or  even  have  the  effect  of  enticing  it  finra  the  road  if  it  did 
exist.  The  number  of  strangers,  and  persons  who  would  go  for  mere  pleasure,  would  be 
far  too  inconsiderable  to  make  ii  worth  while  for  passenger  boats  to  ply. 

F.  E.  Currey. 

Lismore  Castle,  April  1849. 

5288.  As  the  plan  of  opening  the  navigation  of  the  Blackwater  by  means  of 
a canal  and  locks  is  discountenanced  by  the  Duke  of  Devonshire,  I wish  to  ask 
•whether  the  Duke  of  Devonshire  has  any  objection  to  improving  the  navigation 
of  the  river  itself  from  Cappoquin  upwards,  by  removing  such  artificial  and 
natural  obstructions  as  now,  according  to  you,  prevent  its  being  navigable  ? — 
Of  course  he  would  have  an  objection  to  any  proposal  for  effecting  that  object 
that  was  injurious  to  his  property. 

,5289.  To  make  my  meaning  more  clear,  is  there  such  a gap  in  the  weir  at 
Lismore  as  will  enable  boats  of  such  burden  as  the  depth  of  the  water  will  bear 
to  ascend  and  descend  the  river  at  that  spot  ? — No ; tliere  is  no  gap  in  the  weir 
at  Lismore. 

5290.  Has  the  Duke  of  Devonshire  any  objection  to  make  such  a gap  ? — I am 
not  authorised  to  answer  that  question  ; I cannot  state. 

529] . You  do  not  know  ? — I should  conceive  that  he  would. 

5292.  That  he  would  object  ? — I am  merely  giving  my  own  individual  opinion 
now,  that  an  open  gap  of  that  nature  would  be  destructive  to  the  fishery. 

5293.  Is  there  no  Queen’s  gap  in  that  weir? — No. 

5294.  Mr.  0.  Gore.']  Is  it  many  years  since  there  was  a Queen’s  gap  in  it  ? — 
According  to  my  belief  there  never  was  a Queen’s  gap  in  that  weir. 

5295.  Chairman.]  Was  there  ever  an  open  gap  there  ? — ^With  respect  to  that 
question,  it  may  he  necessary  that  I should  enter  into  some  explanation. 

5296.  Certainly; 
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529G.  Certainly  ; answer  it  in  detail  if  you  please,  or  iu  any  way  you  like  ?—  : 
I have  seen  it  stated  m newspapers  and  letters  that  within  the  memory  of  ner 
sons  alive  a gap  existed  for  the  purposes  of  navigation,  and  for  the  purnose  of 
allowing-  fish  to  pass  uji  in  the  weir  of  Lismore,  and  that  it  has  been  closed  hv 
the  Duke  of  Devonshire.  • 

5297.  Will  you  let  me  ask  you  before  you  pass  on  whether  it  is  also  stated 
that  the  gap  was  such  as  to  enable  boats  to  pass  as  well  as  fish  ?— I will  come 
to  that.  1 have  seen  it  stated,  as  I have  said,  that  a gap  existed  for  the  pur- 
pose of  navigation,  and  when  I speak  of  navigation  1 speak  of  it  with  reference 
to  purposes  of  utility. 

.5298.  That  we  may  not  be  at  cross  puiiioses,  I wish  you  particularly  to 
answer  my  question  as  I put  it.  1 tell  you  that  by  '‘navigation,”  I spei  of 
simple  navigation.  I exclude  all  questions  of  utility.  If  you  like  to  qualify 
your  answer  you  may,  but  I do  request  a plain  answer  to  the  question,  as  to 
whether  the  river  is  navigable,  and  I do  not  want  it  to  be  embarrassed  by  any 
reservation  as  to  useful  or  useless  navigation,  otherwise  we  shall  never  under- 
stand, one  another  ? — Your  last  question  to  me  I believe  was,  whether  I had 
seen  it  stated  that  a gap  existed  in  the  weir,  which  would  allow  boats  of  burden 
to  pass  through. 

.'5299.  Of  such  burden  as  the  depth  of  water  there  will  admit?— I saw  iu  a 
number  of  the  Clork  Constitution  the  declaration  of  a person  named  Fitzpatrick 
It  was  a publication  of  evidence,  purporting  to  have  been  given  before  this 
Committee  by  Mr.  John  Dillon  Croker,  who  was  stated  to  have  handed  in  the 
declaration  of  a person  named  Michael  Fitzpatrick,  in  which  he  stated  that 
such  a gap  had  existed  56  years  ago  iu  the  weir  of  Lismore,  so  that  boats  of 
burden  could  pass  through  and  fish.  I have  heai-d  that  at  a period  of  50  or 
60  years  ago,  at  the  extremity  of  the  weir,  where  it  adjoins  the  lands  of 
Ballyin  on  the  north  side  of  the  river,  in  one  of  the  hatches  of  the  weir  a 
small  pass  with  V gates  was  constructed  by  the  lessees  of  the  fishery,  or  by 
the  proprietor  of  the  fishery  for  the  convenience  of  the  lessees,  as  there  was 
formerly  a curing  house  for  salmon  at  Ballyin,  and  that  this  was  made  to 
enable  them  to  pass  up  with  the  cots  belonging  to  the  fishery,  and  made  of  a 
mdth  to  admit  them  and  no  more,  to  take  the  fish  up  to  the  curing  house 
above  Ballym,  and  to  come  down.  The  curing  house  was  remov'^ed  from 
Ballym  to  Cappoquin,  and  at  some  time  subsequent  to  that  this  pair  of  V 
ptes  was  removed,  and  the  usual  grating  was  put  in  their  place  I believe ; but 
1 imprstaiid  that  this  was  never  used  as  a pass  for  public  navigation,  that  the 
pubbe  had  no  right  to  pass  through  it,  and  that  no  right  of  passing  throuo-h  it 
was  ever  exercised.  This  information  I have  received  from  the  late^Mr. 
ptnek  Foley,  who  was  the  tenant  of  the  fisher}^  and  he  has  informed  me  that 
ne  could  _ svveai-  to  that  as  a fact  within  his  own- knowledge.  There  was  an 
examination  before  the  Fishery  Oommissioners  at  Cappoquin,  and  I believe  in 
the  year  1844,  this  Michael  Fitzpatrick,  whose  declaration  I have  referred  to 
wy  examined  as  a witness  on  that  inquiry ; he  was  asked  a question  with 
reference  to  a gap  in  the  weir;  I was  present  and  I stopped  the  question,  say- 
ing merely  that  if  that  question  were,  put  to  him,  and  he  were  allowed  to 
answer  it,  1 should  claim  a nght  to  be  allowed  to  go  into  a rebutting  case,  and 
the  Commissioners  of  Fishenes  did  not  allow  the  question  to  be  answered.  On 
the  next  day  that  the  Commission  sat  Mr.  Patrick  Foley  was  under  examina- 
tion and  he  wp  asked  some  question  with  reference  to  the  same  point.  He 
said  immediately  m answer,  that  for  60  years  he  could  swear  that  no  boat  had 
passed  through  the  weir  of  any  kind,  but  I got  up  and  I stopped  any  further 
pswei.  I said  that  as  I had  stopped  that  line  of  examination  on  the  previous 
I thought  It  would  be  wroug  to  allow  Mr.  Foley  to  go  into  any  explanation 
^ point  on  wdiich  I had  stopped,  I may  say,  the  adverse  case 
which  was  proposed  to  have  been  made,  therefore  nothing  more  occurred. 

5300.  So  that  he.  did  not  give  his  evidence  r — Not  beyond  Mr.  Foley  having 
got  so  far  as  stating,  that  for  60  years  no  boat  had  passed  through. 

.5301 . But  you  stopped  him  before  he  had  time  to  qualify  ? — Before  he  went 
further  than  that. 

5302.  In  what  yeai*  was  it  that  his  evidence  was  given  ? — In  1844,  I believe. 

53pS-  Is  the  evidence  of  Mr.  Foley  to  which  you  refer,  printed  by  the  Com* 
missioners  ? — I believe  so. 

• 3 A 2 5304.  Was 


E.  Currey,  Eaq. 
26  April  1849. 
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5304.  Was  it  on  the  29th  of  November  1844,  that  this  evidence  was  given  r 

— About  that  period,  1 believe.  • j ' 

5305.  And  he  gave  evidence  on  the  day  before,  did  he,  or  on  a previous  day  r 
— His  evidence  vras  taken  subsequently  to  Michael  Fitzpatrick’s ; I cannot  state 

the  exact  day.  . 1 • 

5306.  I see  his  evidence  here,  but  I do  not  see  any  minute  of  your  objection 

or  of  his  being  stopped  ? — What  I state  is  the  fact ; I have  a distinct  recollec- 
tion of  it.  , . 0 Ti  f * 

5307.  You  have  a distinct  recollection  upon  that  subject  . iertecu.  ^ 

5308.  What  he  says  here  is,  “ no  boat  passed  his  weir  for  60  years  p^^st  . 

That  was  the  observation  upon  which  I interfered  and  stopped  his  further 
evidence. 

5309.  Was  this  on  the  first  day  or  on  the  second,  do  you  remember  ? I 

think  it  was  on  the  second  day.  1 1 r - t 

5310.  I cannot  find  any  entry  of  his  being  examined  on  the  day  before  r 1 
did '"not  say  that  he  was  ; I said  that  Michael  Fitzpatrick  was,  I believe,  exa- 
mined on  the  day  before. 

5311.  I see  here  the  evidence  of  Michael  Fitzpatrick  the  day  before,  as  to 
the  time  of  spawning,  but  no  note  whatever  of  any  statement  made  by  him 
about  the  weir  or  the  gap  in  it  ? — He  did  not  make  any  statement ; the  ques- 
tion was  put  by  Mr.  J.  Dillon  Croker,  and  I interfered  and  said  that  if  the 
witness  was  allowed  to  answer  that  question  I should  claim  to  be  allowed  to  go 
into  a rebutting  case,  and  the  Commissioners  did  not  allow  the  question  to  be 
answered. 

5312.  1 see  that  Mr.  Foley  on  the  same  occasion  stated  that  the  weir  of  Lis- 
more  had  been  in  his  possession  only  21  years,  although  it  had  been  in  that  of 
his  family  between  50  and  60  years." — Yes^  but  he.  was  acquainted  with  it 
himself  all  his  life. 

53  ‘ 3-  He  says  that  he  had  had  the  sole  collection  and  management  of  it  for  the 
last  2 1 years ; did  he  state  that  he  had  been  acquainted  with  it  for  a longer 
•period  than  that;  I cannot  find  any  such  statement  ? — I do  not  know  that  he 
stated  it  before  the  Commissioners,  but  he  has  stated  it  to  me  in  conversation. 
In  connexion  with  this  point  of  any  gap  existing  in  the  weir,  I wish  to  hand 
in  some  declarations  which  I have  obtained  with  regard  to  it.  Tlic  first  is  the 
declaration  of  the  Rev.  Thomas  Parks,  of  Lismore : “ Is  a clergyman  of  the 
Established  Church  ; was  born  at  Lismore,  and  has  spent  all  his  life  there ; is 
now  77  years  old ; has  a perfect  recollection  of  the  Duke  of  Devonshire’s  salmon 
weir  at  Ballyin  for  a period  of  over  60  years ; during  that  period  the  weir 
extended  as  at  present  entirely  across  the  river  without  gap  or  passage,  except 
the  hatches  used  as  a passage  for  the  water,  or  the  killing  of  salmon,  and  a 
narrow  gateway  at  the  north  end  of  the  weir  where  it  joins  Ballyin  garden  ; all 
those  were  railed  so  as  to  prevent  the  salmon  from  passing  through  ; is  positive 
there  was  no  public  passage  through  any  pax’t  of  the  weir  for  the  last  60  years, 
•or  during  deponent’s  recollection,  the  gateway  before  spoken  of  being  solely  for 
the  use  of  the  tenants  to  the  fishery,  as  deponent  heard  and  believes,  to  convey 
the  salmon  taken  below  the  weir  to  the  curing-house  which  was  above  it,  where 
one  of  the  tenants  to  the  fishery  resided.”  That  tenant  was  Captain  Musgrave,  a 
member  of  Sir  Richard  Musgrave’s  family.  “Over  50  years  ago,  as  deponent 
heard  and  believes,  a store  was  taken  at  Cappoquin,  and  the  curing  or  salting  of 
salmon  was  carried  on  there,  the  vats  having  been  removed  from  Ballyin  ; sub- 
sequently the  above-stated  gateway  was  closed  up,  being  no  longer  needed  b}'- 
the  tenants  to  the  fishery  ; deponent  never  heard  of  any  public  passage  having 
been  through  the  weir,  and  had  such  existed  within  the  memory  of  the  oldest 
persons  of  his  acquaintance  he  must  have  heaial  of  it ; and  deponent  inaketh 
this  solemn  declaration  conscientiously  believing  same  to  be  tnu*  and  according 
to  the  statute  in  such  case  made  and  provided.  Taken  before  me  at  Lismore 
this  10th  day  of  April  1849.  (Signed)  Richard  Chearnley.  Thomas  Parks." 

5314.  You  give  that  as  part  of  your  evidence? — I give  that  as  part  of  my 
evidence.  The  second  declaration  which  I wish  to  submit  as  part  of  my 
■evidence  is  the  declaration  of  Mr.  Lowe,  who  is  a surveyor.  His  declaration  is, 
“ The  declaration  of  Mr.  Thomas  Lowe,  of  Youghal.  Is  a native  of  Wales,  and 
came  to  lismore  in  Mai’ch  1793”  (that  is  exactly  56  years  ago),  “ as  under- 
agent and  suiweyor  to  his  Grace  the  Duke  of  Devonshire ; made  a map  of  the 
weirs  of  Ballyin  in  1795 ; the  map  produced  to  him  this  day  by  Nelson  T.  Foley 

is 
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is  the  one  then  made  by  him,  and  to  which  he  has  affixed  his  name  in  Mr.  T.  E.  Cune^,  E-'.q. 

Foley’s  presence.  This  plan  was  made  to  the  best  of  his  skill  and  iudgment,  “ 

and  is  a true  representation  of  the  weir  as  it  then  stood  and  had  done  for  the  “ Ap'  1843. 

two  previous  years  of  which  he  had  knowledge  of  it ; there  was  never  during 

his  residence  at  Lismore  a passage  of  any  kind  for  boats  through  the  centre  of 

the  weir  ■ never  heard  there  had  been  ; there  was  a close  railed  gateway  at  the 

hatch  cailed  the  sluice  hatch,  but  which  he  never  knew  to  have  been  opened  ; 

never  heard  of  its  having  been  used  as  a public  passage ; this  is  N 0.  7 on  the 

plan.”  That  is  a copy  of  the  plan  (proditewg  the  smue) 

s-il  .t  That  you  hand  in  ?-I  hand  that  in.  {Vide  markei  K at  the 

) “ Never  heard  of  rafts  of  timber  having  been  passed  through  it ; believes 

it  would  be  impossible  to  bring  a raft  of  timber  up  to  the  weir ; there  never 
was  in  his  niemory  a tree  passage  for  the  public  through  any  part  of  the  weir ; 
never  heard  theia!  had  been  one  1 referring  to  the  hatch  No.  0 on  the  map 
called  the  new  hatch,  which  was  so  called  from  having  been  recently  erected 
to  replace  one  carried  away  hy  flood  in  17i)li.  And  the  said  Ihoni^  Lowe 
makes  this  solemn  declaration,  conscientiously  believing  ' the  same  to  bo  true, 
and  by  virtue  of  the  statute.  Declared  before  mo  at  Aougbal,J,liis  28tli  day  of 
Marcli  1849.  (Signed)  Thomas  John,  j.  p.  county  of  Cork.  Ihomas  Lowe. 

r,vi6  Mr.  Scwl&.J  What  age  is  lioliow?— He  is  a very  aged  maii._ 

VH7.  Chairvumri  He  docs  not  state  his  age  in  the  declarlltioim—iNo ; he 
states  that  lie  came,  to  Lismore  in  1793,  and  that  ho  made  a map  of  the  weirs 

™ Mr.  SckWi/.]  This  is  a copy  of  that  map  ?— That  is  a copy  of  the  mop. 

The  next  is  “ The  declaration  of  Henrv  Molony  of  Lismore.  Is  now  8G  years 
old;  was  born  at  Lismore,  andhas  spent  nearly  all  his  life,  there;  has  been  inti- 
mately acquainted  with  the  salmon  fishery  at  the.  weirs  of  Lismore-,  oan  go  back 
to  a period  of  over  70  years  ; recollects  before  the  bridge  was  built  over  the  river 
Blackwater  it  was  finished  in  1777  ; had  to  cross  the  river  111  the  forry-boat  10 
attend  school  close  to  the  weir  at  Balljin  ; was  m the  habit  ot  plaj'ing  with  his 
school-fellows  at  and  about  the  weirs  ; has  a perfect  recollection  of  their  torin 
and  construction ; there  was  a close  railed  narrow  gateway  near  what  is  called 
the  sluice  hatch,  close  to  Ballyin  garden,  at  the  north  side  ot  the  river;  tins 
gateway  was  always  kept  shut,  unless  when  the  cots  belonging  to  the  temants  ot 
the  fishery  were  passing  through,  takiiig  the  salmon  which  had  been  caught 
below  the  weir  to  the  curing  house,  which  \vs\s  above  the  weir  under  Baliyin. 
house,  near  which  Richard  Lee,  one  of  the  tenants  to  the  fishery,  resided ; this 
was  a long  time  before  the  late  Thomas  Foley  became  tenant  to  it,  which  was 
in  1790.  ^ The  curing  house  and  vats  were  removed  to  Cappoquin,  and  subse- 
quently the  gateway  was  closed  up,  being  no  longer  needed.  Old  Mr.  Christopher 
Musgrave,  the  grandfather  of  the  present  Sir  Richard,  then  held  the  weir  imme- 
diately under  the  Duke  of  Devonshire ; that  he  never  knew  tins  gate  to  have 
been  used  as  a public  pass ; is  quite  sure  it  never  was  used  for  any  other  pur- 
pose than  for  the  convenience  of  the  tenants  to  the  fishery.  It  could  not  have 
been  used  for  rafts  of  timber,  being  bai-ely  sufficiently  wide  for  the  cote  then 
used  in  fishing,  and  which  were  mueh  naiTOwer  than  those  now  used  by  the 
present  tenants.  Has  seen  a declaration  (stated  to  have  been  made  by  a per- 
son named  Fitzpati-ick),  published  in  the  ‘ Cork  Constitution,  stating  that 
there  was  a public  passage  for  boats  and  rafts  of  timber  through  the  centre  ot 
the  weir  56  years  ago.  Such  is  decidedly  an  incorrect  statement ; is  quite  cer  am 
there  never  was  a passage  of  any  Idnd  for  boats  or  rafts  in  the  centre  0 e 
weir  or  at  any  other  part  of  it,  the  only  one  being  the  gateway  alluded  to  betore, 
and  which  was  in  the  place  marked  A on  the  map.”  ’ This  is  the 
to  in  this  declaration  {i>roducing  the  same. — Vide  Plan  marked.  o,at  e _■) 

5-^ig.  Is  that  similar  to  the  one  you  have  already  delivered  m ^ 

copy  of  a map  which  was  made  long  subsequent ; 1 believe  in  the  year  1824. 

5320.  There  the  weir  is  not  described  as  it  now  exists  '^9'  r „ of 

5321.  That  is  a facsimile  of  the  weir  as  it  was  then  J-It  is  a fac-simile  of 
the  weir  as  it  was  at  the  time  that  was  inade. 


‘ Is  an  older  man  than  said 


Ktzpattick“  audTad“such°eSsted  he  must  have 

a man  named  Fitzpatrick  being  employed  m ™ wC  no 

understands  a as  father  to  the  present  man,  ami  at  the  j;®  ^ 
such  passage  existed  ; recollects  the  late  Thomas  lolcy  (grandfathei  to  the 
presem  tenant  to  the  fishery),  rafting  down  timber,  &e.  from  either 
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36  April  1849. 


F.  £.  Currey,  Eaq,  Gleiimore,  and  landing  it  on  the  lands  of  Ballyin  above  the  weir ; this  took  place 
at  least  60  years  ago.  Has  frequently  seen  the  fishermen  experience  much 
difficulty  in  getting  their  cots  up  the  stream  approaching  the  g’atewa)^;  believes 
it  was  to  please  Mrs.  Musgrave,  the  wife  of  Captain  Miisgrave,  that  the  curing 
houses  were  removed  to  Cappoquin,  as  they  then  were  considered  objectionable 
being  immediately  under  the  house.  And  the  said  Henry  Molony  maketh  this 
solemn  declaration  conscientiously  believing  the  same  to  be  true,  and  by  virtue 
of  the  statute  in  such  case  made  and  provided.  Declared  before  me  at  Lismore 
this  14th  day  of  April  1849.  (Signed)  Arthur  Ussher,  j,  p.  (Signed)  Henry 
Molony.” 

5322.  Chah-man.]  Does  either  of  those  declarations  carry  the  tradition  back 
beyond  60  years  ? — This  goes  over  70  years. 

5323.  Is  that  the  highest  ? — That  is  the  furthest  back  of  living  testimon3^ 
You  will  observe  that  the  point  A upon  that  map,  to  which  Henry  Molony 
refers  in  his  declaration,  corresponds  exactly  with  the  point  in  the  other  map 
which  was  made  by  Mr.  Lowe,  and  the  map  made  by  Mr.  Lowe  was  never  shown 
to  Henry  Molony.  This  is  the  declaration  of  Patrick  Walsh  : "Borough  of 
Liverpool,  in  the  County  Palatine  of  Lancaster,  to  wit : I,  Patrick  Walsh  of 
Liverpool,  in  the  county  of  Lancaster,  in  the  United  Kingdom  of  Great  Britain 
and.  Ireland,  fish  salesman,  do  solemnly  and  sincerely  declai’e,  that  1 am  a 
native  of  Lismore,  and  resided  there  from  the  age  of  three  or  four  years  with  the 
exception  of  the  time  of  my  annual  residence  at  Liverpool,  as  .salmon  salesman  to 
the  Blackwater  Fishery  Company  for  the  last  25  years.  Declarant  recollects  the 
Duke  of  Devonsliire’s  weir  for  60  or  70  years,  and  during  that  period  there 
never  was  a public  passage  or  gap  of  any  kind  for  the  free  passage  of  boats 
through  any  part  of  the  weir,  neither  did  the  declarant  hear  there  had  been. 
Declarant  recollects  a narrow  close-railed  gate  at  the  junction  of  the  weir  with 
Ballyin  garden ; this  he  believes,  and  lias  heard  was  solely  for  the  use  of  the 
tenants  of  the  fishery  to  convey  the  salmon  taken  below  the  weir  to  the  curino- 
house  above  it ; but  to  declarant’s  recollection,  he  never  saw  this  gate  opened 
for  any  otlier  purpose  ; had  there  been  any  public  passage  or  right  of  passa^-e 
through  it,  declarant  thinks  he  must  have  heard  of  it.  And  I make  this  solenin 
declaration  conscientiously  believing  the  same  to  be  true  ; and  by  virtue  of  the 
provisions  of  an  Act  made  and  passed  in  the  sixth  year  of  the  reign  of  His  late 
Majesty,  intituled,  ‘ An  Act  to  repeal  an  Act  ol'  the  present  Session  of  Parlia- 
ment, intituled,  an  Act  for  the  more  effectual  abolition  of  oaths  and  affirma- 
tions taken  and  made  in  various  departments  of  the  State,  and  to  substitute 
declarations  in  lieu  thereof ; and  for  the  more  entire  suppi*ession  of  voluntaiy 
and  extra-judicial  oaths  and  affidavits,  and  to  make  otlier  provisions  for  the 
abolition  of  unnecessary  oaths.’  Patrick  Walsh.  Declared  and  subscribed  at 
Liverpool  aforesaid,  the  day  of  April  1849,  before  J.  Bramley  Moore 
Mayor.  “ County  of  Waterford,  to  wit.  The  declaration  of  Alexander 

Anderson,  senior,  of  Lismore,  Yeoman,  who  voluntarily  declareth  as  follows  : 

1 am  now  over  64  years  of  age,  and  have  lived  in  the  town  of  Lismore  all  niv 
lire,  since  I was  four  years  old.  From  my  childhood  up  I was  well  acquainted 
with  the  Lismore  weirs,  and  constantly  in  the  habit  of  angling  at  them.  Mv 
father  also  was  in  the  habit  of  fishing  at  the  weirs,  and  was  well  acquainted 
with  them  for  the  greater  pai*t  of  his  life.  I can  recollect  them  well  for  a 
period  of  over  56  years.  I have  seen  in  a number  of  the  ‘ Cork  Constitution  ’ 
newspaper  a statement,  purporting  to  be  the  declaration  of  a fisherman,  named 
Fitzpatiick,  to  the  effect,  that  about  56  years  ago  there  was  a gap  or  lar<>-e 
gates  in  the  centre  of  the  wefr  for  boats  or  rafts  of  timber  to  pass  throu*^! 

I can  dociai-e  that  for  upwards  of  56  years  there  was  never  any  such  pIss 
of  any  kind  m or  near  the  centre  of  the  weir,  and  that  I never  heard 
of  the  c-xiaence  of  sueh  a pass,  which  I almost  certainly  must  have  done 
if  It  had  existed  within  the  knowledge  or  memory  of  persons  at  that  time 
Here  was,  near  the  extremity  of  the  weir,  on  the  north  side  of  the  river 
where  the  sluice  hatch  now  is,  a small  opening  closed  with  a gate  or  sluice 
which,  if  the  gate  were  ojiened  or  removed,  would  allow  of  the  iiassage  of 
a small  boat  or  cot,  but  nothing  more.  I never  recollect  to  have  seS  any 
boat  pass  through  it,  nor  to  have  seen  it  open,  or  no  raft  of  timber  or  anything 
larger  than  a small  boat  or  cot  could  pass.  I declare  positively  that  within 
my  recollection,  extending  over  56  years,  there  was  no  pass  in  any  part  of  the 
weirs  either  for  the  purpose  of  public  navigation  or  to  allow  the  fish  to  go  up 

(further 
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(further  than  the  opening  of  the  hatches  in  the  close  season),  and  that  I never  F E Currtv  Esa 
heard  and  do  not  believe  that  any  such  pass  existed.  I have  been  informed  " 

and  believe  that  the  small  gate  or  pass  referred  to  in  this  declaration  Avas  ex-  26  April  1849. 
clusively  for  the  convenience  of  the  lessees  of  the  fishery,  and  was  principally 
if  not  solely  used  for  the  purpose  of  taking  the  fish  to  the  curing-house,  which 
formerly  existed  above  the  weir  at  Ballyin.  I recollect  the  curing-house  to 
have  stood  there,  but  it  was  not  in  use  in  my  time,  the  curing  of  fish  having 
been  removed  to  Cappoquin.  I was  often  in  the  curing-house  at  Cappoquin; 
that  was  when  I was  very  young.  I make  this  solemn  declaration  conscien- 
tiously believing  the  same  to  be  true,  anti  in  pursuance  of  the  statute  in  such 
case  made  and  provided.  Declai-ed  before  me,  at  Lisinore,  this  9th  day  of 
April  1849.  (Signed)  R.  Chearuley.  Alexander  Anderson.”  I find  a case  which 
was  laid  before  counsel,  which  hears  date  the  28th  of  September  1773.  A case 
was  laid  before  Mr.  George  Barrett,  aidsing  out  of  an  affray  which  had  taken 
place  on  the  28th  of  August  1773,  when  Mr.  Christopher  Musgrave’s  son  and 
a party  had  proceeded  down  the  river  to  seize  cots  and  nets. 

.5324.  In  whose  custody  is  that  document  r — It  is  in  mine. 

5325.  Is  it  one  of  the  Duke  of  Devonshire’s  papers  - — Yes. 

5326.  Was  the  Duke  of  Devonshire  in  any  way  concerned  in  that  transaction  • 
how  do  you  connect  the  Duke  of  Devonsliire  with  that  document  ?— It  will  show 
itself. 

5327.  I should  like  to  know,  because  if  it  refers  to  something  in  which  other 
parties  were  concerned,  and  not  in  which  the  Duke  of  Devonshire  was  concerned 
it  is  a question  whether  we  can  receive  it  ? — It  was  a case  laid  by  the  Duke  of 
Devonshire  before  counsel. 

5328.  The  Duke  of  Devonshire  of  that  day  ?— Of  that  day. 

5329.  Is  that  the  original  document  ? — Yes. 

5330.  And  a statement  of  facts  as  to  the  Duke  of  Devonshire  ?— It  is  made 
on  his  behalf. 

533 1 . The  statement  made  is  made  on  behalf  of  the  Duke  of  Devonshire  * 

Yes. 

533^-  You  can  read  it  ? IVIr.  Christopher  jVlusgrave’s  son  and  a party  had 
proceeded  down  the  river  to  seize  cots  and  nets  ; they  were  attacked  and  were 
obliged  to  fire  in  self-defence,  and  one  person  was  shot  dead,  and  three  other« 
wounded,  who  afterwards  died  of  their  wounds.  That  was  the  Mr.  Christopher 
Musgrave  referred  to  before,  the  grandfather  of  the  jiresent  Sir  Richard  Mus- 
grave.  In  the  statement  of  this  case,  after  referring  to  the  lease  of  1762  which 
was  a lease  to  this  Mr.  Christopher  Musgrave,  it  is  said,  “The  weyres'of  Lis 
more,  which  are  carried  entirely  across  the  liver  Blackwater,  are  the  only  weyres 
demised  by  this  lease,  or  ever  enjoyed  by  the  sai<l  Musgrave,  under  that  or  any 
former  lease  to  this  family.  Frequent  attempts  have  been  made  by  Mr.  Mus- 
grave to  put  a stop  down  the  river  to  taldng  salmon,  and  at  different  times  the 
cots  and  nets  of  those  intruders  taken.  This  fishery  and  weyres  are  now  let  by 
Mr.  Musgrave  for  a rent  equal,  if  not  more  than,  the  rent  reserved  by  this  lease 
and  the  premises  set  by  it,  exclusive  of  the  weyres  or  fishery,  ai’e  worth  the 
rent  reserved  by  the  lease.”  I read  that  for  the  purpose  of  showing  that  in  a 
case  laid  before  counsel,  not  with  reference  directly  to  the  question  of  the  weir 
It  IS  incidentally  mentioned  that  at  that  period,  in  1773,  the  weir  went  entirely 
across  the  river-  •' 

o333*  does  not  say,  I think,  that  there  was  no  gap  in  it? — If  there 

was  a gap  in  it  it  could  not  go  entirely  across  the  liver ; the  fishery  of  Ballyin 
was  m the  hai^s  of  the  Musgrave  family  for  a period  of  upwards  of  100  years. 

5334*  Mr.  O.  Gore.1  Leased  by  the  Duke  of  Devonshire  ? — Under  the  Duke 
or  Devonshire  and  his  ancestors,  either  as  managers  of  the  fishery  or  as  tenants 
and  lessees  to  it. 

533.5-  A.S  to  the  origin  of  those  documents  which  you  have  procured ; in 
consequence  of  this  declaration  of  Michael  Fitzpatrick,  did  you  go  round  to 
the  old  people  in  the  neighbourhood  of  Lismore  to  obtain  evidence  from  them 
as  to  tile  existence  or  non-existence  of  that  gap  ? — I individually  only  spoke 
to  one  person ; only  to  one  of  the  declarants. 

533^'  That  person  was  one  of  tliose  who  have  made  these  declarations  which 
you  have  read  ? — Yes. 

5337-  C7iGzma;i.]  Which  pereon  was  that  ? — Alexander  Anderson. 

5338-  Mr.  O.  GoreJ  Are  you  aware  whether  any  old  person  that  was  applied 
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F.  E.  Cu>rei/,  Esq.  to  for  evidence  on  the  subject  gave  contrary  testimonj'  to  that  now  produced ; 

testimony  corroborative  of  Michael  Fitzpatrick’s  evidence? — X am  not  awai’e 

c6  April  1849.  of  any  person  having  given  evidence  corroborative  of  Michael  Fitzpatricks 
evidence. 

5339.  Chairman.']  Did  you  meet  with  any  person  who  concurred  with  Mi  • 
chael  Fitzpatrick  in  his  opinion  ? — No,  I did  not. 

5340.  Have  you  heard  from  tliose  whom  you  have  employed  that  they  had 
met  with  such  ? — No. 

5341.  Mr.  Groffan.]  Did  any  persons  refuse  to  give  a declaration  of  that 
kind  ? — No,  not  that  1 am  aware  of ; I cannot  state  it  of  my  own  knowledge, 
but  X do  not  believe  it  to  be  the  fact  that  any  person  did  ; as  1 have  already 
said,  I only  spoke  myself  to  one  person  on  the  subject. 

5342.  Chairman.]  Have  you  finished  the  statement  which  you  were  before 
making — I was  mentioning  that  these  w^eirs  and  the  fisheiy  were  in  the  hands 
of  the  Musgrave  family  for  that  lengthened  number  of  years  ; I find  a docu- 
ment in  1717,  dated  6th  February,  a statement  of  Mr.  Musgrave’s  account, 
received  from  Mr.  R.  Graham,  headed,  “ The  state  of  Ri : Musgrave’s  accot.  w* 
the  R*  Hon’’'®  the  Earl  of  Burlington.”  The  first  item  is,  “ By  an  allowance 
crav’d,  for  3 y”  trouble  in  looking  after  the  building  the  park  wall,  at  £.20  per 
an.,  £.60.  0.  0.  By  ditto  for  5 y”  & 5 months  management  of  the  lands  & 
fishery  of  Ballyeen,  at  £.20.  per  an.”  Then  there  was  alease  made  in  1738,  and 
a lease  to  Christopher  Musgrave,  the  grandfather  of  Sir  Richard  Musgrave,  in 
1752 ; that  lease  was  for  three  lives ; it  was  given  up  in  18l7j  and  the  parties 
then  received  compensation  in  the  shape  of  an  annuity  of  700  I a year  on 
giving  up  that  lease,  for  the  residue  of  the  lease. 

5343.  Does  that  relate  to  the  Lismoi-e  Weir?— -I  mentioned  that  as  explanatory. 
You  asked  me  how  I connected  the  case  laid  before  Mr.  Barrett  with  the  Duke 
of  Devonshire  or  his  tenants  and  lessees.  L find  a singular  letter  from  Mr. 
Christopher  Musgrave,  the  father  of  Sir  Richard,  which  may  also  tend  to  show 

^ his  connexion  with  the  fishery.  It  is  written  to  a Mr.  I-Ieaton,  who  was  the 
then  auditor,  I believe,  of  ihe  late  Duke  of  Devonshire.  It  is  a letter  recom- 
mending the  extension  to  the  river  Blackwater  of  the  Act  of  Parliament  that 
was  in  force  on  the  river  Bami ; and  he  states,  with  reference  to  this  Act,  that 
“ it  should  be  compulsory  on  the  magistrates  of  the  county  of  Cork  or  Water- 
ibrd  to  do  their  duty,  as  some  of  them  are  principal  invaders  of  the  fishery.” 
At  the  end  of  it  he  requests  the  favour  of  the  insertion  of  a life  in  the  lease  of 
some  lands  which  he  held,  and  states,  " it  should  be  acknowledged  as  an  addi- 
tion to  the  many  favours  confeiTed  on  my  family  by  his  Grace’s  ancestors,  and 
gratefully  remembered,  sir,  by  your  respectful  and  obedient,  Christopher  X'. 
Musgrave.” 

5344.  Mr.  Scully.]  In  what  year  was  that ; — That  letter  is  dated  1803.  There 
is  a survey  of  the  Duke  of  Devonshire’s  property  which  was  made  in  the  year 
1773  by  a person  of  the  name  of  Bernard  Scales  ; it  is  made  on  a scale  of  20 
perches  to  an  inch,  which  perhaps  may  be  rather  small  for  the  present  purpose, 
but  it  shows  the  exact  state  of  the  weir.  I have  a tracing  from  that,  which  I may 
also  hand  in,  which  will  show  that  the  weir  extended  across  the  river.  (Vide 
Plan  marked  C,  at  the  end.) 

5345.  Chairman.]  Does  there  not  appear  to  be  any  gap  in  the  weir  accord- 
ing to  that  drawing  r — None. 

5346.  And  the  date  of  that  is  1773? — 1773.  There  is  one  other  case  to 
which  I wish  to  refer  before  closing  that  matter,  which  is  a case  likewise  laid 
before  counsel  in  the  year  1783,  on  the  3d  of  August.  A case  was  laid  before 
Lord  Carleton,  then  Mr.  Carleton,  for  his  opinion,  arising  out  of  an  attempt 
made  by  John  Keane,  of  Cappoquin,  esquire,  afterwards  Sir  John  Keane,  to 
draw  nets  in  the  river  at  Cappoquin.  In  this  case  it  is  stated,  The  weirs  of 
Lismore,  which  are  carried  entirely  aeross  the  river  Blackwater,  is  the  only 
weir  demised  by  this  lease,  to  keep  which  in  repair  liberty  is  given  Mr.  C.  Mus- 
grave by  said  lease  to  cut  timber  in  a wood  on  the  demised  premises  upon  cer- 
tain conditions.”  That  states  the  same  fact  with  regard  to  the  weirs  as  the 
other  case  which  I have  already  referred  to. 

5347.  None  of  these  documents  state  that  there  is  no  gap;  they  content 
themselves  with  saying  that  the  weir  extends  across  the  river? — All  the  declara- 
tions state  that  there  was  no  gap. 

5348.  I am  speaking  of  the  documents ; none  of  the  documents  say  that 

there 
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there  was  no  gap  ?— That  may  he  matter  of  opinion.  I should  say  that  the 
interpretation  of  them  would  be  inconsistent  with  there  being  any  gap. 

5349.  Your  interpretation  is  that  there  was  no  gap  ? — My  interpretation  is 
that  it  is  corroborative  of  other  testimony.  1 do  not  rest  exclusively  upon 
tliem,  because  I think  it  is  proved  by  other  testimony.  ^ 

5.350-  Do  you  suppose  that  that  tracing  of  1773  is  intended  to  be  a fac- 
simile of  the  weir ; that  it  is  intended  to  show  every  break  in  the  continuity  of 
the  weir.  What  was  the  object  of  the  plan  ?~It  was  a survey  of  the  lands  of 
Ballyin,  and  of  course  intended  to  represent  accurately  everything  that  was 
shown  upon  it.  I conceive  that  if  a gap  had  existed  in  the  weir  it  would  have 
been  shown  on  it. 

^ 535  Supposing  the  existence  of  a weir  is  shown  at  a particular  spot  of  the 
river,  a particular  part  of  the  bank,  the  right  bank  and  not  the  left  bank, 
would  not  the  object  of  that  survey  be  answered,  without  going  into  all  the 
details  of  the  construction  of  the  weir,  without  distinguishing  the  number  of 
hatches  and  the  number  of  gaps,  and  so  forth  ? — ft  does  not  distinguish  the 
hatches. 


f,  E.  Current  Esq. 
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5.352-  Then  if  it  does  not  distinguish  the  hatches,  why  should  it  distinguish 
the  gap  ? — Because  the  hatches  are,  in  fact,  a continuation  of  the  weir  ; they 
are  not  an  open  space,  but  I conceive  that  if  there  had  been  a gap  it  would 
have  shown  it. 

5353-  It  appears,  from  the  evidence  wliich  you  have  given  on  this  subject, 
that  at  a certain  period  there  existed  a gap  or  pass;  that,  according  to  the 
opinion  of  the  witnesses  who  state  that  fact,  the  benefit  of  this  pass  was  con- 
fined to  private  parties,  and  was  not  enjoyed  by  the  public ; that  from  a 
certain  period,  which  I think  is  not  precisely  stated,  but  an  ancient  period,  this 
pass  was  filled  up  ; that  from  that  time  to  this  there  has  been  no  Queen's  gap, 
or  gap  of  any  kind,  in  the  weir ; and  that  the  only  mode  by  which  the  water  of 
the  river  can  escape,  and  the  fish  can  pass  and  repass,  is  by  the  hatches,  in 
respect  of  the  fish  in  the  weekly  and  in  the  yearly  close  season?— I do  not 
conceive,  with  great  deference,  that  the  way  in  whicli  you  put  it  is  exactly  the 
result  of  the  declarations. 

5354-  In  what  respect  is  my  statement  of  the  effect  of  the  evidence  incor- 
rect ? You  have  stated  that  there  was  a gap  or  pass  ; it  was  not  a gap  or  pass, 
strictly  speaking,  because  there  were  V gates ; it  did  not  allow  of  the  passage 
of  fish  ; it  was,  in  fact,  nothing  more  that  a jiair  of  V gates  fixed  in  one  of  the 
compartments  of  the  hatches,  and  those  V gates  could  be  opened,  and  the  cots 
of  the  fishery  pass  up  and  pass  clown  again.  Besides  that  the  declarations 
state  most  positively  that  there  never  did  exist  any  public  pass.  You  stated 
that  a pass  existed,  and  that  the  interpretation  put  upon  it  by  these  persons 
was  that  it  was  only  for  the  use  of  lessees.  The  declarations  are  distinct,  that 
no  passage  for  salmon  ever  existed  in  the  weir  within  the  memories  of  the 
declarants.  {The  former  question  ^vas  read)  1 — With  respect  to  that  question 
I observe,  that  this  was  not  an  open  pass  for  fish  nor  an  open  pass  for  naviga- 
tion, and  that  the  witnesses  do  not  state  as  a matter  of  opinion,  but  as  a matter 
of  fact,  that  such  was  the  case. 

5355-  Since  the  period  when,  according  to  these  witnesses,  this  pass  or 
opening,  or  whatever  you  choose  to  call  it,  was  filled  up,  there  have  been  no- 
openings,  either  for  the  water  or  for  the  fish  to  pass,  but  the  hatches,  and  the 
only  way  in  which  the  fish  can  pass  is  when  the  hatches  are  opened  in  the 
close  season,  that  is,  the  weekly  and  annual  close  season;  is  that  so? — The 
space  where  these  V gates  were  placed  still  exists  as  one  of  the  openingvS  in  the 
hatches.  One  of  the  ordinary  grates  of  the  hatches  is  placed  there,  through 
which  the  water  passes,  the  same  as  it  does  in  the  other  hatches ; it  is  not  filled 
up  OT  closed  up. 

5356.  The  fish  never  pass  through  those  openings,  excepting  during  the 
close  season  ? — Except  such  as  pass  through  the  present  bars,  which  they  did  not 
during  the  existence  of  those  V gates ; those  were  placed  so  as  to  prevent  the 
upward  passage  of  the  fish ; they  gave  no  greater  facility  to  the  passage  of  the 
fish,  nor  to  the  passage  of  the  water,  than  is  afforded  by  the  grate  now  occupy- 
ing their  place. 

5357.  At  this  moment  and  for  many  years  past  there  has  been  no  other 
opportunity  for  the  fish  to  pass,  except  through  these  hatches,  with  the  excep- 
tion of  such  fish  as  are  small  enough  to  get  through  the  bars? — So  far  as  I 
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T.  E.  Currey,  Esq.  I know  and  believe  there  never  was  any  opportunity,  except  by  the  opening  of 
the  hatches  in  the  close  season. 

26  .April  i4!49.  5358.  I am  asking  you  as  to  the  present  time  and  for  years  past.  It  would 

* save  a great  deal  of  trouble  if  you  would  answer  the  question  shortly,  yes  or 

no  ; is  that  so  ? — Will  you  repeat  the  question  ? ( The  former  question  was 
read.)  My  answer  to  that  is  yes.  I may  be  allowed  to  enter  into  explanation 
upon  the  question  afterwards,  which  is,  that  there  is  facility  afforded  by  the 
weekly  close  time  for  the  fish  to  pass  up  to  the  upper  part  of  the  river,  and  by 
the  winter  close  time  during  the  whole  of  the  close  season. 

5359.  In  the  winter  close  time  the  fish  was  absolutely  unfit  for  food? — 
They  are  not  allowed  to  be  taken ; but  there  is  the  weekly  close  time. 

5360.  The  weekly  close  time  begins  about  sunset,  and  ends  after  sunrise  ? — 
It  is  a period  of  36  hours. 

5361.  With  that  exception,  during  the  whole  of  the  open  season  the  Lis- 
more  weir  operates  to  prevent  the  passage  of  fish  up  the  river  ? — Yes  ; but  fish 
of  five  pounds  weight  can  pass  through  the  bai’S. 

5362.  Are  you  of  opinion  that  fish  of  five  pounds  weight  can  pass  through 
the  bars  ? — I saw  it  stated  by  Mr.  Dillon  Croker  in  his  evidence  in  the  Cork 
Constitution”  paper,  that  fish  of  five  pounds  weight  did  pass  through  them ; 
and  I have  been  informed  that  fish  of  six  pounds  weight  have  passed  through 
them. 

5363.  Is  the  weir  so  high  that  it  is  impossible  for  fish  to  leap  over  any  part 
of  it? — No  fish  can  get  over  the  weir,  except  bypassing  over  it  in  time  of 
flood. 

5364.  I am  speaking  of  ordinary  seasons  f— I never  knew  a year  without  one 
or  more  floods. 

5365.  How  near  is  Lismore  Castle  which  you  inhabit  to  the  weir  ? — It  is 
within  view  of  it. 

5366.  No  great  distance  then  ? — No  great  distance. 

5.367.  Do  you  frequently  visit  the  weir? — Not  very  frequently,  but  I can  at 
all  times  see  it  from  the  windows. 

5368.  Have  you  easy  means  of  inspecting  the  weir  and  the  mode  of  fishing 
pursued  at  the  weir  ? — Yes. 

5369.  And  do  you  exercise  those  opportunities? — I do  not  very  frequently 
personally  visit  the  weir. 

5370.  Have  you  had  any  complaints  made  to  you  as  to  the  mode  of  fisViing 
employed  by  the  present  lessee  or  any  former  lessee  of  the  weir  ? — Do  you 
mean  recently  ? 

5371.  At  any  time;  have  you  ever  had  any  complaints  made  to  you? — 
I do  not  immediately  recollect  any. 

5372.  Did  you  never  receive  any  complaints  from  Lord  Mountcashel  for 
instance,  or  any  other  person  as  to  the  presence  of  artificial  obstructions  to  the 
passage  of  fish,  in  addition  to  those  which  are  furnished  by  the  weir  itself? — 
Not  from  Lord  Mountcashel  certainly. 

5373.  Have  you  from  anybody,  my  question  was  ?— I do  not  recollect  that 
I have  ; if  you  could  mention  from  whom,  it  might  bring  it  to  my  remembrance, 
but  I do  not  recollect  any. 

'5374.  You  do  not  remember  any  complaints  from  any  person,  known  or  un- 
known, with  respect  to  that  matter  ? — I recollect  that  at  the  meeting  of  the 
Commissioners  at  Cappoquin  a statement  was  made ; it  was  not  an  objection  to 
the  mode  of  fishing  of  the  lessees,  but  that  hushes  or  some  obstruction  had 
been  placed  in  the  batches  during  the  Saturday  close  time,  which  had  or  were 
intended  to  have  the  effect  of  preventing  the  fish  from  passing  up. 

.5375-  Who  lias  the  control  of  those  hatches  ? — The  lessee  of  the  fishery. 

5376.  The  complaint  was  in  substance  then  that  the  lessee  had  permitted 
them  to  be  there  ? — It  was. 

,5377.  That  is  my  question  r — But  an  explanation  was  given  of  that  at  the 
time  in  the  presence  of  the  meeting,  which  was  that  the  late  Mr.  Patrick  Foley, 
who  was  then  the  lessee,  was  in  such  infinn  health  that  he  had  not  been  able 
to  visit  the  fishery  for  a considerable  period  ; his  son,  who  vras  then  managing 
it  for  him,  had  been  suffering  from  a recent  domestic  affliction  and  had  not 
visited  it  lately,  and  it  would  appear  that  some  branches  or  bushes  had  been 
put,  it  was  supposed  by  some  of  his  fishermen.  There  was  no  evidence  to  show 
by  whom  it  was  done.  Mr.  Foley  presumed  that  it  was  done  by  some  of  his 

fishermen ; 
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fishermen  ; he  declared  his  ignorance  of  it,  but  on  the  supposition  that  it  had  f-.  E. 

been  done  by  his  men,  he  discharged  every  one  of  the  persons  employed  in 

the  fishery,  and  he  never  afterwards  employed  a single  individual  of  them  In  26  April  1849 
my  judgment,  the  explanation  that  was  then  given  appeared  to  be  perfectly 
satisfactory  to  the  meeting.  ^ 

5378.  Were  they  prosecuted  r— No  ; it  was  believed  that  Mr.  Poley  had  no 
part  whatever  in  the  matter. 


5379.  And  is  that  the  only  instance  vithin  your  recollection  of  any  com- 
plaint whatever  having  been  made  by  any  person  as  to  the  existence  of 
obstructions  of  that  kind  in  the  hatches  during  the  close  season ; in  fact  of 
illegal  practices  employed  in  evasion  or  violation  of  the  Act  of  Parliament  -— 
No  other  occurs  to  me  within  my  own  knowledge  ; I am  aware  that  at  a peiiod 
a considerable  distance  of  time  back,  in  the  year  1823,  there  were  persons 
sent  down  the  river  by  Lord  Mountcashel,  wlio  committed  a very  violent 
assault ; they  came  down  in  the  middle  of  the  night,  an  armed  party,  violently 
tore  up  the  grates  of  the  hatches,  and  carried  them  away ; they  assaulted  Mr 
Patrick  Foley,  the  then  lessee  of  the  fishery,  and  presented  pistols  at  him 

5380.  Why  did  they  do  this  ?— It  was  stated,  I believe,  on  theii-  behalf  that 

they  were  sent  by  Lord  Mountcashel  to  ascertain  whether  any  breach  of  the 
fishery  laws  had  been  committed,  and  they  came  in  the  manner  I state,  an 
armed  party  by  night.  One  of  those  parties  was  a man  of  the  name  of  Hud- 
son, who  was  gamekeeper  to  Lord  Mountcashel ; another  of  the  party  was  a 
man  of  the  name  of  James  Connery.  ^ 

5381.  Did  they  discover  any  violation  of  the  fishery  laws  which  induced 
them  to  commit  these  acts  of  violence  ?—  My  beUef  is  (I  cannot  state  positively) 
that  the  grates  of  the  hatches  were  at  that  moment  down,  and  that  it  was  during 
the  close  season,  and  that  so  far  there  was  an  infringement  of  the  law  at  that 
time. 


5382.  Then  there  was  a complaint  made  against  Mr.  Patrick  Foley  in  respect 
of  that  matter,  at  a time  when  he  was  not  ill  or  under  domestic  affliction  when 
he  had  no  such  excuse  to  allege  as  he  alleged  on  the  other  occasion  ?— There 
was. 


5383.  Have  there  been  any  recent  complaints  made  on  the  subiect  of  this 
weir? — Not  to  me. 


.5384.  Or  to  the  magistrates  ? — I cannot  say. 

5385.  Has  eitfier  the  present  lessee  or  the  late  Mr.  Foley  ever  been  pro- 
secuted in  respect  of  this  weir  ?— Not  that  I am  aware  of. 

5386.  Mr.  Grogan.']  Who  is  the  lessee  at  present  ?— Mr.  Nelson  Folev  and 
Mr.  Cliffe. 


5387-  Chairman.]  Is  this  the  Mr.  Nelson  Foley  whose  name  appears  to 
the  memorial  from  the  proprietors  on  the  Blackwater?— Yes;  when  you  asked 
me  the  previous  question,  I should  have  referred  to  other  charges  which  were 
brought  about  the  same  period  by  this  man  named  James  Connery  against 
Mr.  Patrick  Foley.  I thought  at  first  tliat  your  question  referred  to  charges 
of  which  I was  personally  cognizant.  I refer  to  these,  of  wiiich  I have  no 
personal  knowledge,  but  of  which  I find  letters  and  memoranda;  I find, 
At  a meeting  held  at  Lismoie,  the  8th  December  1824,  the  following  magis- 
trates being  present : John  Keily,  Esq.  in  the  chair,  Rev.  Dean  Scott,  William 
S.  CuiTey,  that  was  the  late  Colonel  Cun*ey ; “ William  Moore,  George  H. 
Jackson,  Hands  Drew,  Richard  Musgrave,  Esquires,”  that  is  the  present  Sir 
Richard  Musgraye.  “The  case  of  James  Connery  against  Patrick  Foley,  Esq., 
one  of  the  proprietors  of  the  Lismore  Salmon  Fishery,  for  an  alleged  breach  of 
the  salmon  laws.  It  appeared  that  the  complainant,  James  Connery,  had  been 
desired  to  attend  this  meeting  for  the  purpose  of  exhibiting  his  complaint, 
^d  informed  that  in  case  of  his  non-attendeuce  the  matter  would  be  gone 
into  for  the  satisfaction  of  the  magistrates,  as  the  witnesses  which  he  had  men- 
rioned  were  summoned  to  attend.  Before  the  proceedings  were  entered  into 
Connery  was  called,  but  did  not  appear.  Colonel  Currey  stated  to  the  meeting 
that  he  had  received  some  letters  from  James  Connery,  complaining  that  the 
tenants  to  the  Blackwater  Fishery  had  placed  a net  in  tbe  river  in  order  to 
prevent  the  sahnoii  from  passing  up  the  river  to  spawn,  and  that  they  were 
otherwise  committing  offences  against  the  Salmon  Laws.  Colonel  Currey  then 
delivered  to  the  chairman  the  letters  marked  No.  1 , 2,  3, 4,  with  his  answers 
thereto,  to  which  we  beg  to  refer,  and  stated  that  he  was  most  anxious  to  have 
0-40-  . 3 B 2 the 
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26  April  1849. 


F.  E.  Curre^,  Esq.  the  matter  properly  investigated,  and  that  the  whole  of  the  parties  have  been 
~ “ summoned  to  attend  this  meeting.  James  Corkeran,  who  Connery  stated  would 

prove  the  case,  having  been  duly  sworn  on  the  Holy  Evangelists,  deposeth  and 
saith  that  he  never  mentioned  to  Mr.  Tankerville  Drew  that  a net  had  been 
fixed  above  the  weirs;  that  he  never  mentioned  himself  to  be  of  the  party 
who  fixed  the  net,  and  that  he  is  the  only  man  of  the  name  of  Corkeran  in 
Mr.  Foley’s  employment.  That  the  weirs  were  open  from  the  10th  of  Septem- 
ber last,  and  that  they  could  not  be  closed  without  his  knowledge.  Tankcr- 
ville  Drew,  esq.,  the  other  witness  mentioned  by  the  complainant,  being  duly 
swoim,  saith,  that  he  never  gave  Connery  information  that  a net  was  across  the 
river,  but  that  he  told  him  he  understood  Mr.  Foley  had  killed  salmon  for  the 
purpose  of  enabling  him  to  make  a report  to  the  Committee  of  the  House  of 
Commons,  and  advised  Connery  to  prosecute  Mr.  Foley  if  the  net  was  across 
the  river.  The  following  witnesses  were  then  called  on  behalf  of  Mr.  Foley  : 
Mr.  James  Dwyer,  architect,  being  duly  sworn,  saith,  that  the  plan  of  the  weirs 
now  exhibited  is  a true  and  perfect  one ; that  he  had  occasion  to  measure  the 
hatches  in  October  last,  and  that  there  appeared  no  obstruction.  That  he  drew 
lines  across  the  river,  for  the  purpose  of  ascertaining  the  width  thereof;  that 
there  had  been  no  net  across  the  river  at  the  time  he' took  the  plan  ; and  that 
it  was  impossible  to  fix  a net  across  the  river.  Robert  Collins,  being  duly 
sworn,  saith,  that  he  is  in  Mr.  Foley’s  employment,  and  that  his  duty  is  to 
examine  the  weirs  twice  a day,  which  he  has  done,  and  perhaps  three  times 
day  ; that  there  has  been  no  obstruction  either  in,  above,  or  below  the  weirs 
since  the  10th  of  September  last.  That  he  has  not  been  absent  since  that  time 
for  more  tnan  one  or  two  days  ; and  that  there  has  not  been  a net  across  the 
river  in  the  month  of  October,  or  since  the  weirs  were  opened,  and  that  it  was 
impossible  there  could  be  a net  there  without  his  knowledge.  That  several 
stakes  had  been  driven  above  the  weirs,  for  the  purpose  of  turning  the  water 
from  hatches  which  were  under  repairs,  which  stakes  had  been  drawn,  with  the 
exception  of  one  that  had  been  so  fast  that  it  could  not  be  drawn.  Daniel 
Kennelly,  being  duly  sworn,  saith.  that  he  is  the  carpenter  employed  by  Mr. 
Foley  to  take  care  of  the  weirs  ; knows  the  construction  of  the  hatches ; they 
were  open  since  the  10th  of  September  ultimo,  and  that  no  net  has  been 
fastened  to  any  stake  within  Mr.  Foley’s  jurisdiction.  That  the  stake  above 
the  weirs  was  fixed  there  for  the  purpose  of  repairing  the  hatches  ; and  that 
a flush  of  water  caused  them  not  to  draw  the  stake.  Denis  Leahy,  a respectable 
farmer,  residing  near  Connery,  being  duly  sworn,  saith,  that  James  Connery 
•came  to  him  in  August  or  September  last,  and  desired  him  to  go  to  Mr  Foley 
and  tell  him  that  if  he  would  give  him  50  i,  and  cancel  a decree  which  had  been 
obtained  against  him  for  15/.  or  16/.,  he  would  connive  at  his  fishing  during 
the  winter,  and  that  Mr.  loley  would  lose  nothing  by  so  domg,  for  that  he 
would  put  more  fish  in  his  way  by  destroying  the  weirs,  nets,  &c.  down  the 
ii^er.  lhat  he  would  occasionally  come  down  the  river  to  inspect  the  weirs 
but  that  he  would  give  Mr.  Foley  timely  notice  of  his  coming,  that  he  might 
be  prepared ; that  Mr.  Foley’s  reply  was,  that  he  would  keep  the  weirs  open,  and 
would  not  put  himself  m the  power  of  any  person,  Maurice  Guiry,  beiiia  duly 
sworn,  saith,  that  James  uonnery  lodged  with  his  brother  18  days  and  nights^ 
and  desired  him  to  go  to  Mr.  Foley  and  tell  him  that  he  would  allow  him 
to  fish  five  nights  in  the  week,  and  let  the  fish  go  up  the  river  the  sixth  night ; 
met  Connery  last  Octoher,  who  told  witness  that  he  would  pass  Mr  Foley  a 
bond  of  indemnity  and  that  Mr.  Foley  would  make  money  by  him,  and  that  he. 
Connerj.  could  make  money  by  Mr.  Foley ; but  did  not  say  what  he  meant 
the  bond  of  indemnity.  The  magistrates  above-mentioned  having  given  the 
whole  of  the  cn-cumstances  attending  this  case  theii-  best  consideration  do 
unanimously  agree  that  the  whole  of  the  charges  against  Mr.  Foley  are  without 
foundation,  and  are  all  false.  Resolved,  that  from  the  general  bad  character  of 
dimes  Connery,  and  from  other  circumstances  which  have  come  to  our  know- 
ledge from  time  to  time,  we  consider  him  to  be  a very  improper  person  to  he 
an  inspector  of  the  river  Blackwater,  or,  indeed,  to  hold  any  situation  whatso- 
ever. •That  from  the  exertions  of  Mr.  Foley  in  endeavouring  to  prevent  iUegal 
fishing,  by  whose  prosecution  several  individuals  have  been  convicted  before  us 
at  petty  sessions,  and  the  vefy  great  expense  which  he  has  been  at  to  accom- 
plish this  desirable  object ; and  from  our  knowledge  of,  and  confidence  in  him 
we  consider  that  he  is  in  every  respect  properly  qualified  and  the  fittest  person 

to 
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to  be  the  inspector  of  the  river  Blackwater  and  the  tributary  streams  flowing  Currey,  Et<i. 

into  the  same ; and  we  are  fully  satisfied  that  the  greatest  benefits  will  result 

from  his  appointment,  and  do  therefore  recommend  him  to  the  consideration  of 
His  Excellency  the  Lord  Lieutenant  of  Ireland,  and  that  His  Excellency  may 
be  graciously  pleased  that  the  order  lately  issued  to  the  chief  constables  in  the 
district  of  the  Blackwater  to  aid  and  assist  James  Connery  in  the  preservation 
of  the  salmon  of  the  river  might  be  rescinded,  and  the  name  of  Mr.  Foley  put 
in  place  thereof.  John  Keily,  Chairman.” 


Vene7'is,  27®  die  Aprilis,  1849. 


MEMBERS  PRESENT. 

Mr.  Bellew.  I Mr.  Grogan. 

Mr.  Scully.  Mr.  Fox. 

Mr.  JBourlce.  [ Mr.  Ornisby  Gore. 

THOMAS  CHISHOLM  ANSTEY,  Esq.  in  the  Chair. 


Francis  Edmund  Currey,  Esq.,  called  in;  and  further  Examined. 

5388.  Chairman.']  AT  our  last  meeting  you  were  stating  the  contents  of  J".  JS.  Carrey,  Esq. 

a document? — Yes;  I was  stating  the  substance  of  an  investigation  which 

took  place  before  the  magistrates  at  Lismore  in  the  year  1824,  upon  a com-  27  April  1849. 
plaint  made  against  the  then  lessee  of  the  fishery,  Mr.  Patrick  Foley,  by  a 

person  of  the  name  of  James  Connery.  This  Janies  Connery  was  one  of  the 
persons  who  was  employed  by  Lord  lllountcashel  at  the  time  when  an  attack 
was  made  upon  the  Lismore  works,  to  which  I referred  yesterday.  At  this 
investigation  Connery  did  not  appear,  but  his  witnesses  were  sworn,  and  the 
examination  was  proceeded  with  by  an  examination  of  these  witnesses  before 
the  magistrates. — {The  fp’itness  then  read  the  remainder  of  the  Document,  which 
is  given  at  length  in  gesterdag's  Evidence.) 

5389.  What  is  the  date  oi  that  document? — The  8th  of  December  1824. 

5390.  Who  were  the  magistrates  present  ?— The  Rev.  Dean  Scott,  Wm.  S. 

Currey,  Wm.  Mooi'c,  Geo.  H.  Jackson,  Francis  Drew,  Richard  Musgrave,  esqrs. 

5391 . Now  these  ai*e  the  only  instances  you  say  which  jmu  remember  to  have 
heard  of  any  complaint  against  either  the  late  Mr.  Foley,  or  the  present  Mr. 

Foley,  for  their  mode  of  fishing  the  weir  at  Lismore? — Since  1 left  the  Com- 
mittee last  night,  I have  referred  to  correspondence  which  passed  within  the  last 
seven  or  eight  years,  and  I have  found  a letter  from  Mr.  Dillon  Croker  in  the 
year  1843  upon  various  subjects ; one  of  them  was  stating  that  information  had 
been  given  to  him,  and  I think  to  the  association,  that  on  the  Saturday  and 
Sunday  previous  the  weir  had  not  been  opened  ; that  he  was  not  in  possession  of 
sufficient  information  to  state  positivel}’’  whether  the  river  was  in  such  a state 
that  the  weii^  could  not  be  opened,  but  that  he  wrote  drawing  my  attention  to 
the  fact.  I wrote  to  him  in  reply,  stating  that  I had  made  inquiry  into  the 
subject,  and  I learned  that  during  the  whole  of  the  time  the  weir  had  been  com- 
pletely covered  by  water,  the  flood  being  so  high  that  it  was  impossible  to  lift 
the  gi'ates,  but  I added  that  if  the  information  which  he  had  received  led  him  to 
a contrary  opinion,  it  was  perfectly  open  to  him  to  have  the  matter  ascertained 
by  an  investigation  before  the  magistrates.  1 never  heard  anything  more  about 
it.  About  the  same  date  also  in  the  year  1843,  I find  a letter  from  Mr.  George 
Bennett  Jackson. 

5392.  He  lives  near  Lismore? — In  the  neighbourhood  of  Lismore. 

5393.  Is  he  a magistrate  ? — Yes.  He  wrote  to  me  saying,  that  he  understood 
that  some  boards  had  been  placed  somewhere  about  the  hatches  of  the  weir  ; he 
did  not  say  that  it  was  an  infraction  of  the  letter,  but  that  he  thought  it  was  an 
infraction  of  the  spirit  of  the,  Act,  and  that  he  wished  to  call  my  attention  to  it. 

I spoke  to  Mr.  Foley  on  the  subject,  and  then  wrote  to  Mr.  Jackson,  to  say  that 
Mr.  Foley  had  removed  the  boards,  but  that  they  were  not  put  up  for  any 

0.40.  3 B 3 purpose 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


374  MINUTES  OP  EVIDENCE  TAKEN  BEFORE  THE 
f.  E.  Cu,r^,  E,q.  purpose  of  obstructing  the  fish.  I cannot  now  recollect  for  what  purpose  thev 

A s weie  put  there.  I do  not  fiud  any  memorandum  explaming  it  Tim  letter''^ 

eonsciuLt  upon  either  of 

complained  of  bv  Mr.  Jucksou  and  vo„ 
<Mused  Mr.  Foley  to  remove  them  ’-They  had  been  put  there,  but  ’for  Xt 
length  of  time,  or  m what  way  they  were  placed,  I cannot  state. 

. ■ I magistrate  resident  near  Lismoro  evoept  vourself 

hahifofateId?*g\X"Sfe'B7nch“'’^ 

rJI®  ■■  '■“'la  ‘hera  and  act?-Because  there  arc  several  who 

” m *0  neighbourhood  who  are  in  the  habit  of  attending  other  benches  but 
L?LoX^  GombIeton“  usually  atSs  ul 

the“c^Li::^irof“rpt:X“"  - 

5399-  Are  these  gentlemen  of  property  in  the  neighbourhood  or  does  Mieir 
property  he  elsewhere  I-They  are  gentle^men  of  propeV  M^Ve  la  rBud 
“f, property,  but  his  elder  brothm  is. 

5400.  Does  Mr.  Croker  live  near  Lisraore  ? — For  tiie  last  two  T tliinl- 

he  has  not  been  resident  near  Lismore  years,  i think, 

nea^Cove®'  ‘ ^ chiefly  with  his  brother, 

resfdem.*^'''  “ resident  ?-He  was  for  many  years  a 

5403.  Chairman?^  1 spoke  of  Mr.  Dillon  Croker  of  T„. 

Sir„rl';  ^ - personally- 

fl?"*'  k!™  speaking  of  the  gentleman  who,  you  say,  wrote  a letter  to  von  ' 

aTtLrfj‘b\='Lix;:fii“^ 

5405.  Where  does  Mr.  Dillon  Croker  reside’— I neve,-  1.;,  . ■ 1 

but  I understand  he  lives  at  Quarter  Town,  near  Mallow  ' “ ‘esideuce  ; 

340b.  1 hat  IS  not  near  Lismore  i— No 

written  by  the  late  Mr.  Hyde  of  Castle  Hy’de^  my  father  STs  fL  P 

rre;iyXyZ'iel?“lZd^t\™r^^^^ 

:e7atfv:r;?rsM“‘^o?s 

tion  at  this  distance  of  IX  I^e^  ml’  dlJd'  '■“‘>1‘“- 

me.”  This  is  the  letter  to  which  that’ h”d  refXncl’^ri^^ 

November  1818:  “Dear  Sir,  I feel  mvspjf  col}«ri ! ^ ^ 

manner  in  which  you  came  forward  at^he  mppf’ 

part  in  preservingie  fishery  oXhe  BlackX^^^^^^  I ^-our 

gentlemen,  so  far  from  entering  into  the  sohit  of  oi’.rl  ’““y 

themselves  of  Mr.  Wao-ffett’s  oninion  thif  it  resolutions,  have  availed 

force  the  penalties  „nd:?rs.arsTsXl  lolTand  an^S 

p|."£p“»=E^ 

liungarvoa 
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Dunprvon  I did  not  receive  nntil  this  morning.  I lament  extremely  that  all  F.  E.  C™,  E,,. 

onr  hopes  of  permanent  and  effectual  protection  to  the  fishery  on  the  Black  — 

water  should  so  immediately  be  destroyed.  A sort  of  tlireat  was  lately  in  an  April  1849. 

indirect  manner  held  out  to  me  that  if  gentlemen  were  not  allowed  ille^lly  to 

fish  they  would  not  take  measures  to  detect  others  poaching,  and  1 was  asked 

whether  it  was  not  better  to  allow  500  fish  to  be  taken  out  of  season  by  angling 

than  to  have  5,000  destroyed  by  poaching.  My  answer  was,  that  the  gentltmei 

of  the  country  having  pledged  themselves  to  protect  the  river  against  all  illegal 

fishing,  I therefore  confidently  trusted  they  would  act  up  to  the  pledge  they  hlid 

given  ; that  the  evil  went  far  beyond  the  quantity  of  fish  which  might  be  taken 

by  gentlemen,  as  if  they  were  eanght  at  all  at  an  illegal  season,  the  exact  bounds 

to  winch  a breach  of  the  Act  of  Parliament  was  to  be  winked  at  could  not  be 

defined,  and  they  would  in  that  case  be  tilled  and  sold  as  usual.  What  you 

mention  proves  my  conjecture  to  have  been  but  too  soon  verified.  And  yet  the 

circumstance  most  to  be  regretted  is  the  little  consistency  of  conduct  in  those, 

who  had  led  us  to  expect  they  were  desirous  of  associating  from  public  motives 

I am,  &c.,  W.  S.  Currey.” 

5408.  Mr.  Belleto.']  Has  the  same  neglect,  to  your  knowledge,  on  the  part  of 
those  who  ought  to  have  assisted  in  preserving  the  fish,  continued  up  to  the 
present  time  ? — I can  only  speak  from  hearsay  ; there  was  an  association  formed 
a few  years  ago,  after  the  passing  of  the  Act  6 & 6 Viet.  c.  81,  but  it  lasted  only 
lor  a short  time  ; their  funds  then  failed.  They  wrote  to  the  Lower  Association 
lor  funds  to  carry  on  the  protection,  but  the  latter  were  scarcely  able  to  find 
lunds  for  their  own  association;  that  has  also  become  extinct,  and  since  then 
the  whole  expense  of  the  protection  has  fallen  on  the  Duke  of  Devonshire’s 
lessees. 


.5409.  Chairman.']  Was  not  the  association,  to  which  the  Duke  or  your  father 
subscribed,  for  the  purpose  of  removing  obstructions  above  the  Lismore  weir, 
for  the  purpose  of  opening  passes  ?— I never  understood  the  Upper  Association 
to  be  established  for  any  other  purpose  but  for  the  protection  of  fishing.  I be- 
lieve there  were  some  preliminary  measures  taken'  with  reference  to^  making' 
passes  at  Glandelane  and  Fermoy.  “ 

5410.  I am  speaking  with  reference  to  the  wautuf  funds;  was  not  the  funds 
the  want  of  which  were  complained  of  at  the  time,  to  be  collected  for  the  pur- 
pose  of  clearing  obstructions,  not  so  much  for  protecting  the  river?— No;  tliey 
applied  to  the  Lower  Association  for  funds  to  protect  the  fish.  As  allusion  has 
been  made  to  the  mill  weirs  at  Glandelane  and  Fermoy,  I wish  to  observe  that 
there  are  two  such  weirs,  one  at  Glandelane  and  one  at  Fermoy ; they  extend 
entirely  across  the  river,  and  they  are  so  constructed  that  at  no  time  can  the  fish 
pass  over  them,  except  in  a fresh  or  flood.  At  the  Lismore  weir  fish  can  pass, 
not  only  in  times  of  flood  but  during  the  Saturday  close  time. 

541 1 . Tliat  is,  if  the  hatches  are  open  ? — Yes. 

.5412.  Mr.  O.  Gore.]  Are  they  usually  so  ?— Always  when  required  bylaw; 
during  the  Saturday  close  time,  as  well  as  the  winter  close  time,  there  is  no 
impediment  to  the  passage  of  the  fish.  The  weir  is  so  constructed  that  at  no 
time  do  the  fish  throw  themselves  on  the  stones  and  become  injured,  as  is  the 
case  at  the  mill  weirs,  and  which  is  particularly  injurious  to  the 'fish  when  they 
are  heavy  in  pea.  At  the  Lismore  weir  they  are  always  attracted  by  the  strong 
water  to  the  hatches,  where  they  find  their  passage  at  once  during  the  Saturday 
and  vi'intev  close  times ; and  even  when  the  gates  are  clown,  by  Mr.  Croker’s  own 
showing,  a 5 lb.  fish  can  get  through,  and  during  the  peal  season  in  summer, 
when  fish  are  most  numerous,  the  average  size  of  fish  is  under  5lb.  The  Glan- 
delane mill  weir,  which  is  on  Lord  Mountcashel’s  property,  is  a complete  and 
permanent  barrier,  except  in  a fresh,  to  the  upward  passage  of  the  fish.  I beg 
to  refer^  to  an  extract  from  a letter  of  Mr,  George  Bennett  Jackson,  which  ap- 
peared in  the  “Cork  Constitution,”  dated  the  2d  April  1849,  in  which  he  says, 

“ If  the  weirs  at  Lismore  were  entii-ely  prostrated,  it  would  signify  little  to  those 
above  Fermoy,  while  the  mill  weirs  on  the  river  continue  in  their  present  state, 
for  unless  they  chance  to  be  aided  by  seasonable  floods,  the  fish  cannot  possibly 
ascend  beyond  the  first  mill  dam  they  meet,  that  of  Glandelane,  where  the 
accumulation  of  them,  and  the  facility  of  destroying  them  by  gaffing,  stroke- 
hauling,  &c.,  has  excited  a spirit  of  poaching  in  the  neighbourhood  that  is 
found  difficult,  expensive,  and  even  dangerous  to  contend  with;  and  this  diffi- 
culty and  expense,  it  is  but  fair  to  state  .^s,  since  the  dying  away  of  the  fishery 
0.40.  3 B 4 associations. 
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associations,  been  met  and  borne  almost  entirely  by  the  lessees  of  the  Lismore 
Fishery,  upon  whom  the  protection  of  the  river  almost  exclusively  falls.”  Mr. 
Bennett  Jackson  is  an  upper  proprietor,  and  so  true  is  what  he  states,  that 
within  a recent  period  one  of  Mr.  Foley’s  water  bailiffs  was  very  seriously 
beaten,  close  to  the  mill  of  Glandelane,  which  he  was  appointed  to  protect 
against  poaching,  and  his  life  has  been  endangered  by  the  severity  of  the 
injury  he  received. 

5413.  Has  not  the  weir  of  Glandelane  been  raised  within  the  last  few  years.' — 

I cannot  speak  to  that  of  my  own  knowledge. 

5414.  Has  the  weir  at  Fermoy  been  raised? — I cannot  say  of  ray  own 
knowledge. 

5415.  Is  the  mill  at  Glandelane  now  in  the  hands  of  the  landlord  ? — I see  it 
is  so  stated  in  the  evidence  of  Lord  Mountcashel,  given  before  this  Committee. 

541 6.  Do  you  know  whether  it  is  at  work  or  not,  or  whether  it  is  stopped  ? — 

I cannot  say  that  of  my  own  knowledge. 

5417.  Mr.  Bellew.']  You  were  going  to  make  some  observation  with  regard  to 
the  steps  that  have  been  taken  to  preserve  the  fish  ? — Whilst  speaking  of  the  mill 
weir  at  Glandelane,  I think  it  as  well  to  mention  I was  informed  on  the  spot 
lately,  when  I went  to  visit  the  weir,  that  the  destruction  of  the  spent  fish,  that 
is,  the  fish  that  have  been  up  the  river  to  spawn  and  are  returning  to  the  sea,  is 
very  great  at  this  weir ; the  water-bailiff  informed  me,  within  the  last  tliree 
months  he  had  found  at  least  60  spent  fish  that  had  been  killed  by  the  wheel  of 
the  mill.  It  is  a breast  wheel ; the  fish  come  down  the  mill  race  to  it,  and  they 
are  struck  by  the  paddle  of  the  wheel,  and,  as  he  described  it,  literally  cut  in 
two.  These  are  fish  which,  if  they  were  allowed  to  go  down  to  the  sea,  would 
come  up  in  the  latter  part  of  the  year  large  fish  of  20  or  30  lbs.  weight. 

541 8.  Does  the  authority  of  the  water-bailiff  of  the  Duke  of  Devonshire  extend 
to  protect  the  weir  at  Glandelane  ? — The  course  with  regard  to  the  water-bailiflfe 
is  this:  the  proprietor  or  person  interested  in  the  fishery,  may  appoint  them  to 
protect  any  part  of  that  river,  and  that  appointment  requires  to  be  backed  by 
two  magistrates  at  petty  sessions,  and  then  they  have  all  the  authority  of  water 
bailiffs  to  protect  the  river,  not  only  where  the  right  of  fishing  exists,  but  to  pro- 
tect the  river  against  illegal  fishing  at  all  times  and  places. 

5419.  Then  no  one  else  is  appointed  water-bailiff  in  that  river? — I am  not 
aware  of  any  water-bailiff  but  those  appointed  by  the  Duke  of  Devonshire. 

5420.  Then  any  preservation  that  took  place  on  that  part  of  the  idver  is  owing 
to  the  Duke  of  Devonshire  ? — I am  not  aware  of  any  other. 

5421.  Mr.  0.  Gore.']  Does  that  practice  of  appointing  water-bailiffs  under  the 
lessees  of  the  fishery,  for  preserving  the  spawn , exist  the  whole  way  up  the  river  ? 
— I am  not  aware  of  any  other  persons  being  appointed  water-bailiffs. 

5422.  Does  the  Duke  of  Devonshire  also  preserve  spawning  beds  in  the  higher 
parts  of  the  river  ? — I believe  the  Duke  of  Devonshire’s  lessee  will  be  under 
examination,  and  he  will  be  able  to  give  you  more  precise  information  on  that 
point  than  I can  possibly  do.  He  has  a water-bailiff  at  the  mill  of  Glandelane. 

5423.  Chamnati.]  Does  the  Duke  of  Devonshire  claim  the  sole  benefit  of  the 
fishery  from  Youghal  to  Glandelane  ? — Glandelane  is  above  the  point  to  which 
his  righte  extend. 

.5424.  Does  the  Duke  of  Devonshii’e  appoint  a water-bailiff  at  Glandelane  at 
this  time  ?• — Yes. 

5425.  Do  the  fish  come  up  to  Glandelane  and  above  it  in  the  open  season  r — 
They  can  only  get  above  Glandelane  in  time  of  flood  or  freshes,  and  those  occur 
more  frequently  in  winter  than  in  summer. 

5426.  Do  fish  get  up  as  far  as  Glandelane  in  the  open  season? — Yes;  I 
lately  saw  a gentleman  who  resides  near  the  weir  at  Glandelane,  who  informed 
me  that  he  had  himself  caught  with  the  fly  five  or  six  fish  in  one  day  during 
this  season.  I asked  him  the  question  whether  he  considered  if  passes  were 
made  over  the  weir  of  Glandelane,  and  the  weir  at  fermoy,  trader  those  cir- 
cumstances, the  Saturday’s  close  time  being  observed  at  Lismore  Weir,  the  river 
would  be  fairly  stocked  with  fish  for  angling  purposes,  and  he  said  to  me  that 
although  it  would  be  against  his  own  interests  that'  there  should  be  a pass  over 
Glandelane  Weir,  which  in  a great  measure  impounded  the  fish  at  the  present 
time  to  his  advantage,  yet  he  was  bound  to  confess,  in  his  judgment  the  river 
would  be  fairly  stocked  for  angling  purposes. 

5427.  Does  that  gentleman  live  above  Lismore  weir  ? — Yes. 

5428.  Are 
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5428.  Are  you  aware  that  the  proprietors  above  Lismore  and  below  Glande-  I.B  Currey  Esq 

lane,  and  much  more  those  proprietors  whose  lands  are  above  both  weirs,  com-  ^ 

plain,  for  10  fish  that  came  up  formerly,  they  do  not  get  one  now,  and  they  =7  -AprU  1849. 
attribute  the  decrease  in  the  fish  to  the  existence  of  Lismore  weir  in  its  present 

state ; I ana  speaking  now  of  the  open  season,  and  not  the  close  ? — I understand 
Ihe  complaint  to  have  reference  to  the  open  season. 

5429.  I am  speaking  of  the  open  season? — I think  they  are  in  error  in 
ascribing  that  decrease  to  the  Lismore  weir. 

5430.  Do  you  agree  as  to  the  decrease  in  the  supply  of  fish  in  the  Black- 
water  ? — I believe  there  is  a decrease  in  the  quantity  of  fish  coming  up  to  Lis- 
more ; I do  not,  however,  think  there  is  any  decrease  in  the  whole  quantity  that 
comes  into  the  river,  for  I think  they  are  taken  by  illegal  engines;  there  are  a 
great  many  which  exist  in  the  Blackwater  between  Lismore  and  the  sea. 

5431.  I am  asking  about  the  fresh-water  portion  of  the  Blackwater;  I am  not 
asking  whether  there  is  any  general  decrease  in  the  river  of  the  Blackwater,  but 
whether  you  agree  that  there  is  a decre^^e  in  the  supply  of  fish  in  the  fresh- 
water portion  r— I have  no  doubt  there  is  some  decrease  from  the  cause  I have 
mentioned. 

5432.  Mr.  0.  Go7-e.]  You  have  not  mentioned  the  cause? — The  existence  of 
so  many  engines  for  taking  them  between  Lismore  and  Youghal;  many  of  the 
fish  are  caught  illegally,  and  all  these  engines,  with  the  exceptions  already  men- 
tioned, are  encroachments  upon  the  Duke  of  Devonshire’s  rights. 

5433-  Chairman.'}  Has  the  Duke  of  Devonshire  any  weir  below  the  Lismore 
w’eir  ? — No. 

5434.  No  stake  nets  ?--No. 

^ 5435-_  Have  his  tenants  none? — He  has  no  land  adjoining  the  tidal  part  of  the 
river,  with  the  exception  of  a small  field,  let  to  the  lessee  of  the  fishery,  where 
there  are  two  houses  occupied  by  persons  in  bis  employment. 

5436.  Mr.  O.  Gore.}  Has  poaching  increased  much  in  the  upper  part  of 
the  river  since  the  Act  of  the  4 & 5 Victoria  was  passed  ? — I am  not  able  of  my 
own  knowledge  to  state  that. 

5437*  You  cannot  speak  to  the  number  of  prosecutions? — I can  give  no 
evidence  on  that  subject. 

543S"  Chairman.}  How  far  does  the  Duke  of  Devonshire’s  property  extend 
upwards  from  Lismore ; does  it  extend  to  Glandelane  ? — No. 

5439.  How  near  does  it  come  to  it  ?— It  extends  about  a mile  English  above 
the  weir  at  Lismore. 

5440.  How  far  is  Glandelane  above  that?— About  12  or  14  English  miles 
above  the  weir  at  Lismore. 

544^-  Mr.  Bellew.}  Are  there  any  other  bailiffs  except  those  of  the  Duke  of 
Devonshire,  employed  on  any  part  of  the  river  from  Fermoy  down  to  the  sea  ? — 

I cannot  answer  positively ; I am  not  certain  of  that.  * 

5442.  Chairman.}  Does  not  Mr.  Smith,  of  Ballinatrea,  employ  water-bailiffs? 

— I cannot  say. 

5443'  Nor  the  family  of  Michael  Fitzgerald  ? — None  of  them  are  residents. 

5444.  They  claim  several  fisheries  under  Richard  Bell,  do  they  not  ? — I am 
not  aware  of  it. 

5445*  It  ^9  hi  evidence  before  the  Commissioners,  that  they  claim  several 
fisheries  leased  to  tenants  for  a term  of  years,  who  fished  them  by  means  of 
Scotch  nets? — That  must  be  under  Mr.  Smith  of  Ballinatrea. 

5446.  Do  not  the  Powers  claim  a fishery  on  the  Blackwater  above  Youghal, 
derived  through  the  same  title  as  the  Duke  of  Devonshire? — No,  not  derived 
from  the  same  title  ; any  property  that  the  Powers  possess  is  on  the  east  side  of 
the  river. 

5447-  You  are  not  aware  that  any  of  these  employ  watei’-bailiffs? — I cannot 
state  that  of  my  own  knowledge.  A question  has  been  asked  of  me  respecting 
passes  over  the  mill  weirs  at  Glandelane  and  Fermoy.  With  respect  to  that,  I 
have  already  stated  that  if  passes  were  made  over  these  weire  the  upper  pro- 
prietors would  have  the  benefit  of  the  Saturday  close  time  at  the  Lismore  weir, 
from  which  at  present  they  reap  little  or  no  benefit  ; and  yet  it  is  a singular  fact, 
that  they  have  not  been  able  to  raise  money  amongst  themselves  to  effect  the  object 
of  making  passes  over  these  weirs,  and  that  the  bulk  of  what  has  been  contributed 
has  been,  as  stated  by  Mr.  Croker,  from  two  persons  who  have  no  direct  interest 
in  the  alteration,  the  Duke  of  Devonshire  who  gave  40  L,  and  Sir  Richard  Mus- 
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F.  E.  Currey,  Esti-  grave  who  gave  5 1.  These  subscriptions  were  given  on  the  express  stipulation 
- ' — that  they  should  be  applied  to  no  other  object  than  the  alteration  contemplated. 

27  April  1849.  Indeed,  when  I paid  the  Duke  of  Devonshire’s  subscription,  Mr.  Croker  wrote  to 

me  that  all  the  arrangements  were  complete,  and  that  Mr.  Perrott  was  about 
commencing  the  work  ; but  nothing  was  done,  and  the  idea  appears  to  have  been 
abandoned.  The  money,  however,  has  not  been  returned.  In  1829,  some  of 
the  upper  proprietors  applied  to  the  Duke  of  Devonshire  to  open  a Saturday 
slap,  and  pledged  themselves  if  this  were  done  to  get  passes  over  the  mill  weirs, 
and  also  to  take  on  themselves  all  expense  of  protecting  the  upper  part  of  the 
river  and  tributaries,  and  Mr.  Dillon  Croker  wrote  to  say  they  had  made 
arrangements  with  the  millowners ; yet  at  the  very  same  time  the  late  Mr.  Foley 
informed  me  that  Lord  Mountcashel  had  told  him  he  would  allow  no  pass  over 
GJandelane,  and  that  if  the  lessee,  Mr.  Briscoe,  consented  to  one,  he  would  break 
his  lease.  It  was  necessary  I should  ascertain  how  far  that  was  really  the  fact 
at  the  time.  I requested  Mr.  Foley  to  obtain  more  distinct  information;  he 
wrote  to  Mr.  Hutchinson,  Lord  Mountcashel’s  agent,  and  in  Mr.  Hutchinson’s 
letter  to  him,  he  stated  that  his  Lordship  was  as  much  determined  to  protect  his 
property  then  from  any  attempt  to  injure  it  as  he  was  when  Mr.  Foley  had  last 
seen  him  there. 

5448.  Mr.  Bellew.']  What  was  the  date  of  that  letter? — January  13th,  1839. 
He  stated,  however,  that  he  would  not  object  to  an  alteration  of  his  mill  weir  if 
he  were  satisfied  it  would  not  be  injurious  to  his  property ; but  he  goes  on  and 
says,  “ His  Lordship  has  not,  however,  pledged  himself  to  anything;  indeed,  he 
was  from  home  when  Mr.  Dillon  Croker  called  here,  and  it  was  Mr.  Briscoe  who 
consented  to  have  this  new  mode  tried  of  forming  a gap  in  the  weirj  but  if 
during  the  progress  of  the  work,  which  he  is  determined  to  watch  closely,  there 
appears  any  prospect  of  its  proving  injurious  to  his  property  in  any  way,  he  will 
then  give  it  all  the  opposition  in  his  power.”  The  Duke  of  Devonshire  did  not 
consent  to  the  proposition  made  at  that  time,  and  I think  the  result  pretty  clearly 
shows  he  was  right  iu  declining,  for  it  is  quite  evident  that  the  passes  would  not' 
have  been  made,  and  the  upper  proprietors  have  certainly  not,  on  their  own 
showing,  redeemed  their  pledge  of  protecting  the  river. 

5449.  Was  there  no  communication  of  a later  date  to  the  Duke  of  Devonshire 
with  regard  to  the  weir  of  Glandelane  ? — Not  that  I am  aware  of. 

5450.  Are  you  of  opinion  that  it  is  possible  to  place  a fence  of  any  kind  at 
the  head  of  the  mill  race  of  Glandelane,  so  as  to  prevent  spent  fish  returning  to 
the  sea  from  being  destroyed  there? — I am  not  able 'to  say  how  far  such  a thing 
might  be  practicable  without  injury  to  the  mill ; but  unquestionably  if  such  an 
arrangement  could  be  made  it  would  be  very  advantageous  to  the  fishery. 

5451.  Is  it  the  fact  that  destruction  of  fish  in  passing  up  the  river  is  occa- 
sioned by  the  tail  race  of  the  wheel  in  like  manner  ? — I have  heard  it  is  con- 
stantly done ; that  they  stop  the  working  of  the  mill  and  shut  the  upper  sluice ; 
the  tail  race  becomes  almost  dry ; the  fish  have  been  attracted  to  the  tail  race 
by  the  rush  of  water,  and  are  then  killed  with  facility. 

5452.  Are  you  of  opinion  from  what  you  know  of  the  River  Blackwater  that 
there  would  be  any  difficulty  in  placing  rails  at  the  tail  of  the  race,  so  as  to 
prevent  fish  from  passing  up,  without  injuring  the  mill  ? — It  does  not  occur  to 
me  there  would  be  any  difficirlty  in  making  an  arrangement  of  that  sort. 

. .5453-  Some  people  have  objected  that  the  River  Blackwater  is  a sluggish 
river,  and  when  the  river  is  full  that  very  slight  obstruction  at  the  tail  of  a 
race  would  be  sufficient  to  throw  the  water  back  upon  the  wheel,  and  so 
neutralize  its  action ; do  you  concur  in  that  view  of  the  state  of  the  river  and 
as  to  the  danger  to  be  apprehended  from  fencing  a tail  race  in  the  way  I have 
tloscribed  ? — ^1  cannot  say  I am  particularly  competent  to  give  an  opinion  upon 
that  matter ; but  I should  think  it  might  be  arranged  without  creating  anv 
difficulty.  The  weir  is  not  by  any  means  a sluggish  one. 

5454.  Mr.  £dltv:.'\  Are  you  aware  that  queries  were  sent  to  Colonel  Currey 
in  1836  by  the  Fishery  Board  of  Commissioners,  in  answer  to  which  he  states 
that  there  never  was  a King’s  gap  in  the  Lismore  weir,  and  that  it  is  conceived 
that  there  is  not  any  law  respecting  a King’s  gap  which  requires  one  to  be 
kept  in  this  weir;  and  also  that  the  weir  is  recognized  and  protected  by  several 
Acts  of  Parliament  ? — Yes. 

5A55-  Can  you  state  to  the  Committee  on  what  ground  Colonel  Currey  stated 
there  was  no  law  requiring  a King’s  gap  in  this  weir,  and  that  it  is  recognised 

• and 
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and  protected  by  several  Acts  of  Parliament  ?—  Yes.  In  the  first  nlsee  . 

1715  there  ryas  an  Act  passed,  2 Geo.  1,  cap.  12,  s.  23,  called  the  Navigation  Act  ■ " 
tha  section  IS  in  these  words  “Provided  also,  that  nothing  in  this  AcLoSained 
shall  extend  or  be  construed  to  extend,  to  empower  the  slid  commissioners  and 
others,  or  other  person  or  persons  whatsoever,  to  pull  down,  or  abate  or  other 
"Tl®  Mtaon  weir  or  salmon  fishery  of  the  Bann-water,  commonly 

called  the  fishery  of  Coleraine  ; nor  the  salmon  weir  or  fishery  of  the  Blackwater  ' 
commonly  known  by  the  name  of  the  salmon  weir  of  Lismore,  nor  either  of 
them  ; nor  to  make  any  cuts  or  canals,  locks,  sluices,  flood-gates,  or  other  devices 
m the  channels  or  banks  of  the  said  rivers,  or  either  of  them,  at  or  near  the  said 
fisheries,  nor  any  of  them  ; nor  to  alter,  remove,  or  divert  the  currents  nor 
make  any  other  new  channels  or  cuts  in  or  through  the  hanks  or  adioininw 
lands,  nor  to  do  any  oilier  act  or  thing  which  may  prejudice,  annoy,  or  in  an? 
way  impair  or  damnify  the  said  wmirs  or  fisheries,  or  any  or  either  of  thern 
until  the  respective  owners  or  occupiers  thereof,  by  articles  or  other  Bronev 
instruments,  under  their  respective  hands  and  seals,  to  be  recorded  in  the  several 
ofhees  o the  respective  clerks  of  the  peace  of  the  said  counties  of  Londonderry 
and  Waterford  respectively,  shall  have  first  consented  and  agreed  to  the  makini 
and  pertecting  such  navigation  or  navigations  in,  through,  or  by  the  said 
respective  weirs  or  fisheries,  or  either  of  them,  or  the  lands  thereto  respectively 
adjacent,  and  not  otherwise,  anything  in  this  Act  before  contained  to  the  con- 
tiary  in  anywise  notwithstanding.”  In  the  j'ear  1763  an  Act  was  passed 
3 Geo.  3,  cap.  35,  s.  2 ^ ’ 

Chairman.']  What  M-as  the  purpose  of  the  enactment,  and  what  was  the 
title  ot  the  Act  passed  I am  not  able  to  give  the  title ; it  was  an  Act  with 
respect  to  the  fisheries. 

5457-.  Was  it  a local  Act  or  a public  general  Act  ?— It  was  a public  general 
Act,  which  declares  that  the  bounds  and  limits  of  all  and  every  salmon  fishery 
in  these  kingdoms  is  and  are  hereby  deemed  and  understood  to  be  such  as  they 
have  been  severally  and  respectively  held,  possessed,  and  enjoyed  by  ihe  several 
and  respective  proprietors,  and  the  several  and  respective  farmers  deriving  under 
them  for  30  years  past.  The  Act  1783-4,  23  & 24  Geo.  3.  c.  40,  s 2 bxcepts 
from  provisions  against  putting  nets  across  the  mouth  of  a river,  "the  owner 
or  renter  of  a patent  or  charter  fishery.”  Section  ll  requires  a King’s  gap,  op 
space  ot  31  feet;  and  enacts  that  no  person  shall  form  such  obstruction  without 
leaving  such  Kings  share  or  free  passage,  except  as  hereinbefore  excepted  ; that 
IS,  except  the  owner  or  renter  of  a patent  or  charter  fishery  ; which  is  the  only 
exception  m that  Act.  In  1780,  26  Geo'.  3,  c.  50,  s.  1,  enacts  that  every  person 
having  a fislnng  weir  m which  there  is,  or  should  be,  a King’s  gap,  shall  not 
put  up  any  spur  or  tailwall  exceeding  20  feet  in  length.  Section  10  recites 
doubts  as  to  the  nght  or  title  which  may  be  pleaded  to  prevent  the  pulling  down 
01  widening  the  King  s gap  or  share  of  any  weir  or  weirs  now  built  or  erected 
m this  kingdom;^  rei>eals  section  12  of  said  Act,  and  makes  other  provisions 
in  heu  thereof.  Section  10  provides  that  nothing  therein  contained  shall  be 
construed  to  extend  to  the  prostrating  of  any  weir  or  weirs  of  which  the  pro- 
prietor or  proprietors  have  had  an  uninterrupted  possession  for  a space  of  31 
years,  or  who  held  the  said  weir  or  weirs  by  a patent  or  chartered  grant: 
section  11 : _ Provided  always,  that  nothing  therein  contained  shall  be  construed 
to  g^ue  any  right  whatsoever  to  any  person  to  erect  or  maintain  any  weir  but 
such  as  the  laws  now  in  being  gives.”  Section  16  : “ And  whereas  it  is  known 
tnat  the  salmon  m the  River  Blackwater  continue  in  season  for  a longer  time 
tnaii  in  most  other  rivers  in  this  kingdom,  be  it  enacted,  by  the  authority  afore- 
said, that  It  shall  and  may  be  lawful  for  the  proprietors  and  farmers  of  the 
nshery  enjoyed  by  charter  on  the  River  Blackwater,  in  the  county  of  Waterford, 
to  tish  lor  salmon  therein,  from  the  14th  day  of  February  to  the  10th  day  of  Sep- 
tember m every  year,  notwithstanding  any  Act  heretofore  made  to  the  contrary." 
Ihis  IS  an  Act  which  excepts  certain  weirs  held  under  patent  or  charter  from  the 
operation  of  the  clauses  relating  to  the  King’s  gap.  It  specifies  in  the  same  Act 
the  Lismore  and  Blackwater  Fishery  as  one  enjoyed  by  charter ; and  from  the 
Act  up  to  the  passing  of  the  Act  of  the  5 Sc  6 Viet.  c.  81,  the  time 
or  fishing  made  use  of  by  the  lessees  of  the  fishery  under  the  Duke  of  Devonshire 
was  that  specified  in  this  Act  of  Parliaments  viz.  from  the  I4th  of  February  to  the 
10th  of  September.  Then  in  1793,  33  Geo.  3,  c.  60,  s.  2,  prohibits  fishing  in 
any  several  fishery  without  the  license  of  the  proprietor  or  farmer  thereof. 

3 c 2 Section 


7.  JE.  Currey,  Esq. 
37  April  1849. 
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E.  F.  Curreu,  Esq.  Section  4 makes  23  & 24  Geo.  3,  c.  40,  perpetual ; that  is  one  of  the  Acts  to 

.1  — which  1 have  before  referred.  In  a case  laid  before  Mr.,  now  Judge,  1 errin, 

April  1849.  dated  14  July  1829,  on  behalf  of  a Mr.  Patrick  Kelly,  an  inspector  of  Insh 
Fisheries,  appointed  by  noblemen  and  gentlemen  qualified  as  required  by  law, 
residing  in  the  counties  of  Kilkenny,  Waterford,  and  Tipperary,  Mr.  Pernn  s 
opinion  is  asked  with  reference  to  some  weirs  across  the  River  Suit,  near 
Clonmel,  whether  a King’s  gap  can  be  obliged  to  be  made  in  them,  and  he 

says,  “ 1 am  by  no  means  satisfi.ed  that  this  is  a weir  in  which  a King  s gap 

should  be  kept,  as  well  because  it  does  not  appear  not  to  have  been  held  by  the 
proprietor  31  y^ars,  according  to  the  26  Geo.  3,  c.  50,  s.  10  ; for  it  is  to  be  ob- 
served that  the  7th,  10th,  and  29th  sections  of  that  Act  provide  that  nothing 
therein  shall  extend  to  weirs  for  the  purposes  of  mills,  and  not  made  use  of 
for  taking  fi.sh,  or  where  the  proprietor  has  had  an  uninterrupted  possession  lor 
31  years,  or  holds  the  weir  by  patent  or  charter  grant. 

5458.  What  is  the  date  of  that  opinion  ? — 14  July  1829. 

5459.  That  is  under  the  old  law,  before  the  Act  of  1842  r — Yes. 

5460.  Are  you  aware  that  the  fishery  cases  in  which  the  question  of  legality 
of  patents  and  charters  referred  to  in  the  Irish  Act,  all  date  from  a period  ^“h- 
sequent  to  the  date  you  have  mentioned ; and  are  you  also  aware  of  the  fact,  that 
of  late  years  the  legality  of  these  charters  has  been  brought  in  question  in  a 
variety  of  instances,  wlmre,  for  centuries  before,  their  legality  had  been  un- 

, doubted  and  unquestioned  ? — I cannot  state  anything  as  to  that. 

546 1 . Probably  you  are  not  aware,  for  the  same  reason,  that  in  the  Irish  courts 
the  judges  have  decided  that  the  words  heretofore  the  several  fisheries  and 
patents  contained  in  that  Act,  must  be  understood  to  mean  legal  charters  and 
legal  fisheries;  that  heretofore  the  several  fisheries  must  be  read  as  if  the  word 
“ legal”  was  before  them? — I am  not  aware  of  that. 

5462.  An  Honourable  Member  has  referred  to  Colonel  Currey’s  evidence  before 
the  Commissioners  of  Irish  Fisheries;  I will  read  to  you  what  the  Colonel  says 
upon  that  point,  and  ask  you  whether  you  concur  in  it.  Colonel  Currey  says, 

“ The  Duke  of  Devonshire  claims  the  right  of  fishing,  &c.  of  the  ground,  soil, 
and  bottom  of  the  River  Blackwater  from  the  sea  to  far  up  the  river;  he  also 
claims  the  right  beyond  Lismore,  and  the  Royal  and  all  other  fishings  of  the 
whole  river  as  far  as  the  tide  ebbs  and  flows,  and  six  miles  upwards  above  Lis- 
more, under  a patent  granted  to  his  ancestor  the  13th  March  1613.”  Do  you 
concur  with  your  father  in  thinking  that  those  are  the  limits,  and  that  that  is 

♦ the  extent  of  the  Duke  of  Devonshire’s  claim  ? — Yes. 

5463.  Is  the  right  of  fishing  in  the  lower  part  of  the  estuary  of  the  Blackwater 
disputed  between  the  Duke  of  Devonshire,  and  Mr.  Smitli,  of  Ballanatrea  ? — No 
further  than  it  was  brought  in  question  in  the  suits  instituted  against  Mr.  Smith. 

.5464.  Is  the  question  now  settled  between  the  two  parties  by  those  decisions  ? 
— I mentioned  yesterday,  that  subsequent  to  the  decision  of  Baron  Foster,  Mr. 
Smith  had  acted  upon  a suggestion  thrown  out  by  the  judge  in  the  trial  of  that 
case,  and  had  directed  Scotch  weirs  with  iron  rods  instead  of  nets.  I believe  it 
has  been  since  decided,  that  every  Scotch  weir  so  constructed  was  illegal  under 
the  Act  of  Charles  1,  but  that  Act  is  now  repealed  by  the  5 8c  6 Victoria. 

5465.  Are  you  aw'are  that  all  the  Ads  which  relate  to  Irish  fisheries,  with  the 
exception  of  two  local  Acts,  one  passed  in  the  last  reign,  and  the  other  in  the 
beginning  of  the  present  one,  without 'any  reservation  whatever,  are  repealed  by 
the  Act  of  the  5 & 6 Victoria,  c.  106  r — Yes,  I believe  that  to  be  the  case;  I 
presume  your  question  was  intended  to  refer  to  the  Acts  which  I have  men- 
tioned. 

5466.  I said  “all  Acts”? — Of  course  including  these.  I wish  to  state  my 
reasons  for  referring  to  them  particularly.  In  the  first  place,  at  the  time  when 
that  evidence  or  those  answers  were  sent  by  my  father,  the  Act  of  the  5 & 6 Viet, 
had  not  passed.  In  the  41st  section,  which  is  the  one  that  refers  to  the  making 
of  a Queen’s  gap  in  weirs  then  existing,  or  to  be  subsequently  erected,  the 
proviso  is  as  follows.  (Tke  Witness  read  the  proviso).  My  object  is  to  show, 
that  those  Acts  of  Parliament,  although  repealed  in  fact,  continue,  as  regards 
the  Lismore  weir,  to  exempt  that  from  the  Queen’s  gap,  unless  compensation  be 
given,  because  by  virtue  of  those  Acts  that  was  a weir  at  tke  time  of  the 
passing  of  the  Act  5 & 6 Viet.  c.  81,  in  which  no  Queen’s  gap  could  have  been 
made. 

5467-  If 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  FISHERIES  (IRELAND). 


381 


5467.  If  you  are  wrong  in  your  opinion  in  that  respect,  of  course  the  proviso  F-  F.  Cuirey,  Esq. 

-which  you  have  just  read  will  not  have*tbe  slightest  application  to  the  case  of  

the  Lismore  weir  ?— That  is  begging  the  whole  question.  ®7  April  1849. 

5468.  If  you  are  wrong  in  your  opinion  that  the  Lismore  weir  was  protected 
by  the  Acts  of  Parliament  you  have  read  previous  to  the  passing  of  this  Act, 
this  proviso  could  not  make  any  difference? — If  I am  wrong  in  the  fact,  the 
conclusions  I draw  are  wrong  likewise. 

5469.  If  the  Judges  have  decided  differently  from  Mr.  Perrin’s  opinion,  given 
in  1829,  of  course  that  opinion  cannot  be  relied  upon  in  the  construction  of 
those  statutes? — Putting  the  question  of  patent  or  chartered  fisheries  out  of 
view  altogether,  it  would  come  within  the  exemption  of  one  enjoyed  for  31 
years. 

5470.  I am  speaking  of  that  very  exemption  ; you  say  you  are  not  aware  of 
the  construction  which  courts  of  justice  have  put  upon  that  exception,  that  it  is 
not  enough  to  make  out  the  existence  of  a weir,  but  you  must  make  out  the 
existence  of  a weir  under  such  a condition  that  it  does  not  constitute  a nuisance ; 
you  are  not  aware  that  that  has  been  decided  ? — No. 

5471.  Mr.  Bellew.]  Can  you  state  to  the  Committee  whether  the  close  times 
are  strictly  observed  at  the  Lismore  Weir? — I mentioned  yesterday  to  the  Com- 
mittee that  I was  not  myself  in  the  habit  of  making  frequent  personal  inspection 
of  the  weir,  therefore  I cannot  speak  positively  of  my  own  knowledge  ; but  this  I 
can  state,  that  the  weir  itself  is  in  a public  place,  close  to  the  town  of  Lismore,  and 
near  the  bridge,  and  therefore  it  is  easily  watched.  That  there  is  an  open  access 
to  the  weir  at  all  times,  and  that  when  the  7 & 8 Viet.  c.  108,  passed  on  the  5ili 
September  1844,  which  Act  empowered  the  police  to  interfere  and  enforce  the 
provisions  of  the  Fishery  Act,  particularly  with  reference  to  the  weekly  close 
time,  and  the  winter  close  time,  that  I then  placed  in  the  hands  of  the  head 
constable,  who  was  in  charge  of  the  Lismore  station,  a key  of  a private  door  of 
the  garden  at  Ballyin,  on  which  the  weir  abuts,  and  which  door  is  very  near  to 
the  weir,  so  as  to  give  the  police  every  facility  in  my  power  to  watch  the  weir, 
and  to  see  that  the  law  was  observed  and  strictly  carried  out.  In  doing  so  I was 
^lot  obliged  to  give  them  any  such  key,  but  I did  it  from  an  anxiety  which  I felt 
that  the  provisions  of  the  Act  should  be  carried  out. 

5472.  Ckairman.l  When  was  this  ? — In  1844,  after  the  passing  of  the  Act  of 
the  6 & 6 Victoria,  to  which  I have  referred.  I had  no  reason  to  suppose  that 
Mr.  Foley  would  sanction  any  breach  whatever  of  the  law  in  that  respect,  but  it 
was  possible  his  men  might  do  so  without  his  knowledge,  as  it  appeared  others 
had  done  previously.  Upon  the  point  of  weekly  close  times,  I wish  to  hand  in 
the  declaration  of  the  constable  in  charge  of  the  station  at  Lismore  for  the  last 
three  years  and  upwards.  His  declaration  is  in  these  terms : “ County  of 
Waterford,  to  wit.  The  declaration  of  Samuel  Murray,  cpnstable  of  police, 
stationed  at  Lismore,  who  voluntarily  declareth  as  follows : 1 am  a constable  of 
police,  and  have  been  stationed  at  Lismore  since  December  1845  : during  that 
time  I have  been  the  constable  in  charge  of  the  station  until  within  the  last  few 
months,  when  it  was  made  a head  constable’s  station,  and  the  number  of  police 
increased.  On  my  arrival  here  a key  was  handed  to  me  by  constable  Patrick 
M‘Dermott,  which  he  stated  to  me  was  the  key  of  a private  'door  in  Ballym 
garden,  which  door  is  close  to  the  salmpn  weir,  and  that  it  was  furnished  to  the 
station  by  Mr.  Currey,  in  order  to  facilitate  the  inspection  of  the  weirs  by  the, 
police ; this  key  still  remains  in  my  possession  as  belongiug  to  the  station,  and 
by  means  of  it  I can  enter  the  garden  at  Ballyin,  close  to  the  weir,  and  go  upon 
the  weir  at  any  hour  of  the  day  or  night.  Independently  of  the  key,  I have 
always  had  free  access  to  the  weir  at  Ballym  side  through  another  entrance  to 
the  garden,  which  is  always  open  in  the  daytime,  and  also  at 

river  bank  and  weir  on  the  south  or  Castle  side,  and  have  had  facilities  atioraed 
me  for  examining  the  weir  by  the  use  of  the  boats  belonging  to  the  lessees  or  the 
■ fishery.  During  the  whole  period  that  I have  been  stationed  at  msmore,  i 
have  made  it  particularly  my  business  to  watch  the  salmon  weir  with  i^terence 
to  the  observance  of  the  weekly  close  time  and  winter  close  time,  and  it  as 
scarcely  if  ever  happened  during  the  open  season  that  a week  has  elapsed  withou 
-my  visiting  and  inspecting  the  hatches  during  the  time  they  are  required  y 
law  to  be  kept  open,  and  very  frequently  also  during  the  winter  close  sea^son. 

On  this  duty  I have  sometimes  gone  alone,  and  sometimes  accompanied  y 
O.O.O.  3 3 
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F.  E.  Currey,  Eeq.  others  of  the  police.  During  the  whole  of  the  time  I have  been  here  I can 

■■1  fi'  tieclare  that  I have  never  known  any  breach  of  the  fishery  laws,  so  flu- 

7 pi'i  I 49-  ag  tjjg  Lisnjore  salmon  weir  is  concerned,  to  have  been  committed,  and  that  to 
the  best  of  my  knowledge  and  belief,  both  the  weekly  close  time  and  winter 
close  time  have  been  properly  and  faithfully  observed.  On  three  or  four  occa- 
sions during  the  time  I have  been  here,  but  not  more,  it  has  happened,  that  in 
consequence  of  floods,  the  gates  of  the  hatches  were  not  removed  at  the  hour  of 
SIX  o’clock  on  Saturday  evening;  and  I am  able  to  declare,  on  my  own  know- 
ledge, that  on  those  occasions  the  height  of  the  flood  was  such  that  the  water 
came  completely  over  the  weirs,  and  that  it  was  impossible  to  raise  the  grates  in 
the  hatches.  When  the  flood  has  abated  sufficiently  before  Monday  morning  to 
allow  of  the  grates  being  raised,  I have  known  them  to  be  raised  and  removed, 
and  I have  seen  Mr.  Foley’s  men  engaged  in  endeavouring  to  raise  the  grates 
when  .1  have  considered  that,  from  the  state  of  the  river,  they  ran  considerable 
risk  in  the  attempt.  I make  this  solemn  declaration,  conscientiously  believing 
the  same  to  be  true,  and  in  pursuance  of  the  statute  in  such  case  made  and 
provided.” 

5473.  Mr.  £e//eiv.]  Have  you  ever  acted.'as  a magistrate  on  the  Lismore  Bench 
and  adjudicated  in  any  case  in  which  the  lessees  of  the  Duke  of  Devonshire  were’ 
prosecuted  for  breach  of  the  fishery  laws? — My  answer  to  that  is  simply  this, 
that  no  such  prosecution  has  ever  taken  place  during  the  time  I have  been  acting 
as  a magistrate  on  the  Bench  at  Lismore,  but  most  unquestionably  if  any  case  of 
the  kind  had  arisen  I should  not  have  acted  as  a magistrate  where  the  lessee  of 
the  Duke  of  Devonshire  was  prosecuted. 

5474.  Are  Ihere  considerable  difficulties  connected  with  the  protection  of  the 
breeding  fish  ?— Very  great  and  peculiar  difficulties.  If  the  spawning  beds  were 
confined  to  the  River  Blackwater  the  preservation  of  the  fish  would  be  a com- 
paratively easy  task  for  the  upper  proprietors  if  they  were  disposed  to  protect 
them,  but  that  is  not  the  fact;  the  breeding  fish  are  principally  to  be  found  in  the 
tributary  streams  running  for  the  most  part  into  wild  mountainous  districts,  but 
frequently  inhabited  by  a dense  population  of  very  poor  people,  and  it  is  to  be 
observed  that  the  fish  are  never  found  in  these  tributaries  when  they  are  in  sea- 
son. The  only  opportunity  which  the  people  living  there,  therefore,  have  of 
taking  them  is  during  the  prohibited  season,  and  this  renders  their  protection  in 
such  localities,  to  which  they  resort  to  breed,  a matter  of  extreme  difficulty 
great  expense,  and  often  risk  and  danger  to  those  employed  in  the  attempt.  ’ 

5475-  Do  you  think  if  that  weir  was  done  away  with,  and  the  rights  of  the 
Duke  in  that  weir,  from  what  you  know  of  the  river  from  Fermoy  down  to  Youglial 
that  a greater  quantity  of  fish  would  be  taken  altogether  ?— Certainly  not.  ’ 
547^'  If  the  peculiar  rights  of  the  Duke  of  Devonshire  in  the  weir  at  Lismore 
ceased  altogether,  do  you  suppose  that  a greater  quantity  of  fish  would  be  taken 
altogether  ? — My  belief  is  that  in  the  course  of  a very  short  time  they  would 
materially  decrease,  and  for  this  reason,  that  no  individual  would  have  a suffi- 
cient interest  in  the  fishery  to  make  it  worth  his  while  to  go  to  the  expense  of 
protecting.  There  would  be  a general  taking,  and  no  protection  except  by  the 
provisions  of  any  Act  that  might  be  enacted  for  that  purpose. 

5477-  Mr.  O.  Gore.]  Do  you  not  think  the  last  Act  of  Parliament  would  pro- 
tect  the  encouragement  of  fish?— Even  supposing  it  did,  I do  not  believe  the 
piostration  of  the  weir  at  Lismore  woCild  in  any  way  facilitate  the  increase  of 
nsli  in  the  river that  increase  would  go  on  concurrently  with  protection,  just  as 
much  with  the  Lismore  weir  as  without  it. 

547S.  aairman.]  Are  you  yourself  an  angler?-!  have-too  many  occupations 

fonnerly  angling  at  present,  but  I was  in  the  habit  of  angling 

5479-  jVIr.  0.  Gore.]  Do  you  think,  considering  what  the  weekly  openinirs 
in  the  hatches  amount  to,  taken  altogether,  that  they  are  equivalent  to  a Queen’s 
gap  r It  1 understand  your  question,  I presume  you  mean  a Queen’s  sap  of  the 
extent  required  by  ihe  Act  of  the  5th  & 6th  Viet.,  and  that  is  regulated  accordina 
to  the  width  of  the  nver,  therefore  it  would  be  necessary  to  know  the  exact  width 
of  the  river  to  noake  the  calculation. 

5480.  The  Act  limits  the  Queen’s  gap  to  a width  not  exceeding  in  any  case 
21  feet ; does  the  aggregate  of  the  spaces  opened  in  the  weekly  close  time 
amount  to  that? — Yes,  they  exceed  21  feet. 

5481.  Chairman.]: 
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5481.  CAairwa«.]  They  are  only  open  at  weekly  close  time?— Weekiv 

time  and  annual.  I wish  to  make  an  observation  with  reference  to  a Qhestmn 
put  to  me  yesterday,  whether,,  if  the  Lismore  weir  was  prostrated,  the  rivpr 
would  then  become  navigable  from  Youghal  up  to  Fermoy.  Taking  the  inter 
pretation  of  the  word  navigable  which  was  applied  to  it  by  the  Chairman,  namelv 
that  oi  being  capable  of  bearing  or  floating  minimum  boats  with  a minimum 
draught  of  water,  it  would  be  very  hard  to  say  any  part  of  the  river  would  not  be 
navigable ; but  using  the  term  in  the  sense  in  which  it  is  employed  by  Colonel 
Jones  in  his  report,  that  of  making  it  navigable  for  the  purpose  of  merchandise 
for  useful  purposes,  either  of  profit  or  pleasure,  I am  of  opinion  that  so  far  from 
being  improved,  it  would  be  greatly  injured  by  the  prostration  of  the  weir  - for 
Colonel  Jones  in  his  report  states  that  to  effect  the  navigation  which  he  contem- 
plates, there  must  be  seven  locks  between  Lismore  and  Fermoy,  and  that  every 
one  of  those  must  be  accompanied  by  what  he  calls  a regulating  weir  to  dam  no 
the  water.  The  weir  at  Lismore  has  the  effect  of  one  of  those,  and  if  you  were  to 
prostrate  that  weir,  so  far  from  being  a step  in  advance  it  would  be  the  reverse 
and  you  would  have  to  build  a weir  to  do  that  which  the  Lismore  one  at  present 
effects.  At  the  present  moment  there  is  a shoal  at  a distance  of  300  or  400  yards 
below  the  bridge  at  Lismore,  up  which  the  lessees  of  the  fishery  cannot  pass  their 
boats  with  their  nets  in  them  when  the  river  is  low.  I have  a small  boat  above 
the  weir,  a very  light  Thames  boat,  which  rows  three,  with  a pair  of  sculls  and 
a pair  of  oars.  About  three  miles  above  the  weir  at  Lismore  there  is  a rapid  up 
which  I endeavoured  to  pull  last  year  with  a pair  of  sculls  and  a pair  of  oars 
and  1 found  it  impossible  to  get  up  it.  ^ 

548 1 *•  Do  you  know  that  ColonelJones  in  that  report  passes  some  verystroim- 
observations  upon  the  bad  construction  of  the  weir  at  Lismore ; its  rudeness 
and  unsuitableness  for  the  purpose  of  navigation  ? — Of  fishing,  I think. 

5482. ^ No,  of  navigation ? — Not  of  navigation;  my  recollection  is  that  any 
observations  he  made  with  regard  to  that  weir  was  with  reference  to  fishing. 

5483.  The  report  was  merely  upon  the  navigation  of  the  Blackwater,  it  was 
not  a report  on  the  fishery  ?— It  was  not  a report  on  the  fishery,  but  in  the 
course  of  that  report  he  speaks  of  the  fishery. 


Sir  Richard  Musgravey  called  in  ; and  Examined. 

5484.  Chairman.']  ARE  you  a resident  at  Turin,  county  of  Waterford  ? Yes. 

5485-  Are  you  a magistrate  of  that  county? — Yes. 

Ses«1o^'  1‘epresent  the  county  in  Parliament  for  many  years?— For  six 

5487.  How  far  do  you  live  from  the  River  Blackwater? — I live  very  close  to 
rt ; on  the  bank  of  the  river. 

acquainted  with  the  state  of  the  navigation  and  fishery  of 
the  Blackwater  .—Yes ; and  if  you  will  allow  me,  I think  the  shortest  way  to 
save  the  valuable  time  of  the  Committee  will  be  to  mention  the  views  I have 
taken  of  it,  and  what  I have  done. 

5489.  First  of  all,  please  to  inform  the  Committee  in  what  state  the  fishery 
present;  whether  in  any  respect,  and  what,  it  differs 
om  the  state  of  the  fishery  at  any  former  period,  and  to  what  vou  attribute  any 
such  variation  ?— Do  you  mean  as  to  the  last  Act  that  was  passed  ? 

549°-  _ ake  the  condition  of  the  river  now,  and  carry  your  recollection  back 
knew  the  river,  more  particularly  with  reference 
c ®PPP  y nsliing,  and  the  increase  or  decrease  of  poaching  ? — The  quantity 
? 1.  ® ^ great  as  I recollect  it,  and  that  is  owing  to  various  causes  ; I 

e leye  it  is  principally  owing  to  the  obstruction  the  fish  meet  with  in  passing  up 
e liver,  ihere  is  a certain  obstruction  at  Lismore  for  six  days  in  the  week, 
en  tn^  come  to  Glandelane  1 look  upon  it  to  be  as  bad  as  any  obstruction 
can  well  be,  because  the  fish  cannot  get  over  unless  the  river  is  very  high.  I 
stood  with  Colonel  Jones  to  see  the  fish  attempting  to  get  over;  the  salmon 
made  sev^al  attempts,  and  when  they  got  over  they  appeared  to  be  quite  spent. 

should  think  very  heavy  fish  could  not  get  oveo’  well  unless  there  was  a fresh, 
then  there  is  another  weir  at  Fermoy  wbiph  is  not  so  bad  as  that ; not  so  great 
^ obstruction  as  at  Glandelane ; also  the  weir  at  Clondalane,  belonging  to  Lord 
Mountcashel,  which  I believe  is  closed  for  six  days  in  the  week.  There  has 
■ 304'  also 


jT.  E,  Currey,  £sq. 
27  April  1849. 
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also  been  a great  deal  of  poaching  at  various  times,  and  the  breeding  fish  when 
they  have  contrived  to  get  up  are  destroyed  in  several  of  the  streams  above- 
Lismore,  as  well  as  below  Lismore  ; streams  that  run  in  above  as  well  as  below. 

5491.  Mr.  O.  Gore.]  Are  you  aware  how  long  these  weirs  have  been  in 
existence  in  the  present  state  they  now  are  ?— At  Fermoy,  as  long  as  I recollect,, 
the  weir  existed  there,  and  that  is,  I suppose,  about  40  years. 

5492.  With  regard  to  the  other  weirs,  how  long  have  they  existed  in  the  same 
state  ? — They  were  in  the  same  state,  as  far  as  I know,  40  years  ago. 

5493.  If  that  is  the  case,  how  is  it  that  the  fish  have  diminished  in  conse« 
quence  of  these  weirs  existing  in  their  present  state,  when  before  they  were 
adopted,  though  the  weirs  were  still  in  that  state,  the  fish  did  not  decrease? — In 
consequence  of  the  erection  of  these  obstructions,  the  fish  have  gradually  de- 
clined ; there  has  not  been  a falling  off  altogether  at  once,  but  a gradual 
decrease. 

5494.  Chairman.]  Gradually  growing  less  and  less  ? — Yes. 

5495.  There  is  no  Queen’s  gap,  we  are  told,  in  the  weir  at  Lismore  r — No. 

5496.  Have  you  any  means  of  knowing  whether  there  ever  was  a Queen’s 
gap,  or  a gap  in  that  weir  ?— I have  been  informed  that  there  was  a passage  for 
boats. 

5497.  How  long  ago? — At  a distant  period.  One  of  the  witnesses  who  came 
to  Cappoquin  stated  that  60  years  ago  there  was  a gate  which  was  opeded  occa- 
sionally for  boats  requiring  to  pass,  and  this  gate  was  allowed  to  remain  open 
sometimes  for  several  days. 

5498.  Mr.  0.  Gore.]  Was  that  Michael  Fitzgerald  ? — Either  Michael  Fitz- 
gerald or  Michael  Fitzpatrick.  I have  heard  other  persons  say,  but  it  was  merely 
hearsay,  that  there  was  a passage  for  boats.  We  have  evidence,  I think,  that 
the  river  was  navigable  formerly  to  Mallow’  for  boats,  and  of  course  fish  could 
pass  up. 

5499.  Chahmian.]  Will  you  state  what  the  evidence  is  ? — In  the  first  place 
we  have  a letter  of  an  ancestor  of  the  Duke  of  Devonshire,  Lord  Orrery.  He 
was  Lord  President.  This  is  a letter  to  the  Duke  of  Ormond,  Lord  Lieutenant,, 
dated  April  1666.  He  says,  “ I presume  also  to  acquaint  your  Grace  that  there 
is  but  one  bridge  now  standing  on  all  the  Blackwater,  which  is  40  miles  navi- 
gable for  boats.  This  bridge  is  at  Mallow,  where  there  is  a castle  of  good  strength 
if  it  had  a little  reparation,  and  is  one  of  the  greatest  passes  and  thoroughfares 
in  this  province,  and  if  seized  on  by  an  enemy  would  in  effect  divide  this  country 
into  two  parts.*’  Then  there  was  a History  of  the  County  of  "Waterford,  written 
by  Dr.  Smith,  in  which  he  says,  in  his  time  the  river  was  navigable  to  the  bounds 
of  the  county,  and  he  wrote  about  the  year  1780. 

5500.  Mr.  ScuI/t/.]  To  what  point  of  the  river  ? — About  seven  miles  above 
Lismore. 

5501.  Above  Lismore  ? — Yes.  Then  I have  a document  also,  a lease  of  part 
of  some  land,  about  four  miles  above  Lismore,  from  the  Earl  of  Burlington  to 
Mr.  John  Drew,  made  in  the  year  1718,  in  which  there  is  a clause  “ Except  and 
reserved  out  of  this  demise  unto  the  said  earl,  his  heirs  and  assigns,  liberty  of 
cutting,  saving,  and  carrying  away  turf  from  the  mountain  or  other  territory 
belonging  to  the  premises,  and  also  liberty  of  digging  and  drawing  of  limestone, 
importing  and  landing  sand,  dung,  or  other  manure,  and  embarking  or  landing 
corn,  butter,  or  any  other  commodity  on  any  public  or  other  convenient  landing 
place  or  bank  on  the  premises  adjoining  the  Rivers  Bride  and  Blackwater,  or 
other  navigable  river,  for  all  such  of  the  said  earl’s  tenants  as  lie,  the  said  earl, 
his  heirs  or  assigns,  shall,  by  the  order  under  his  or  their  hand  or  hands,  from 
time  to  time,  during  the  term  hereby  granted,  direct  or  appoint.”  That  is  a lease- 
made  to  Mr.  John  Drew  by  the  Earl  of  Burlington  in  the  year  1718. 

5502.  And  there  the  river  is  distinctly  mentioned  as  a navigable  river? — Yes, 
four  miles  above  Lismore. 

5503.  Is  the  river  navigable  from  the  sea  four  miles  above  Lismore  now? — 
No. 

5504.  The  w’eir  obstructs  both  the  navigation  and  the  fish  ? — Yes. 

5505.  Mr.  0.  Goi-e.]  Is  that  the  only  cause  of  obstruction? — A boat  can 
pass,  but  the  river  would  be  more  useful  if  certain  improvements  were  made. 

5506.  Can  a boat  pass  from  the  sea  to  the  foot  of  the  weir  at  Lismore  ? — Cer- 
tainly. 

5507.  Chairman.] 
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5507.  Chairman.']  There  is  a shoal,  is  there  not,  on  the  seaward  side  of  the 
Lismore  weir? — Yes. 

5508.  To  M’hat  do  you  attribute  tliat  shoal? — To  the  rubbish  and  stones 
brought  down  by  the  River  Onashad. 

.5509.  Is  there  a greater  accumulation,  in  your  opinion,  of  such  deposit  in  con- 
sequence of  the  existence  of  this  solid  weir,  than  there  appears  to  have  been  in 
ancient  times  before  the  weir  existed  ? — I do  not  know  that  it  can  be  attributed 
to  the  weir.  I think  it  is  to  be  attributed  to  these  mountain  streams  bringing 
gravel  and  stones  down  the  river. 

5510.  If  the  river  had  a free  course,  would  not  that  operate  to  sweep  away 
these  deposits  ? — It  would  sweep  away  some,  but  I find  in  other  places  where 
the  river  has  a free  course,  that  it  has  not  the  effect  of  clearing  away  these 
deposits.  , 

5511.  Is  that  above  the  weir? — Above  and  below. 

5512.  Mr.  Bellffw.]  There  might  be  a reason  for  the  river  being  unable  to 
sweep  it  away  below  the  weir;  do  you  find  above  the  highest,  and  above  the 
lowest  weir  going  upwards,  that  the  river  is  not  sufficiently  strong  to  sweep 
away  the  deposits  brought  down  by  the  mountain  streams  ? — Yes,  there  are 
several  mountain  streams  that  bring  down  deposits  in  various  places,  and 
obstruct,  to  a certain  extent,  the  navigation. 

5513.  What  is  the  mean  depth  of  water  on  the  shoal  below  Lismore  in  ordi- 
nary times,  when  the  river  is  not  very  low,  nor  very  high? — I have  passed  over 
it,  when  it  has  been  low,  in  a boat.  It  was  low  when  1 passed  down  with  Lord 
Mountcashel  and  Colonel  Jones. 

5514.  Below  the  weir?— We  passed  over  this  shoal. 

5515.  Was  the  visit  you  paid  to  the  Blackwater  in  company  with  Lord 
Mountcashel  and  Colonel  Jones  undertaken  for  the  purpose  of  inspecting  the 
present  state  of  the  River  Blackwater,  or  with  a view  of  determining  the  ques- 
tion of  its  being  made  capable  of  improvement  for  the.  purpose  of  navigation  ? — 
Colonel  Jones  was  directed  by  the  Lords  of  the  Treasury  to  make  a survey  of  the 
river,  with  a view  to  the  improvement  of  the  navigation,  and  he  went  to  Lord 
Mountcashel’s,  and  from  there  to  Femoy.  Then  we  came  down  in  a boat  to 
Lismore  w'eir,  and  to  Cappoquin, 

5516.  All  the  way  in  a boat? — We  went  in  a boat,  except  when  we  had  to 
get  out  at  Lismore  weir. 

5517.  You  got  out  also  at  Glandelane  ? — Yes. 

5518.  With  that  exception  you  were  able  to  make  the  passage  in  a boat  from 
Fermoy ; from  Lord  Mountcashel’s  domain  down  to  Lismore  weir,  with  the 
exception  only  of  Glandelane  ? — Yes.  As  to  the  state  of  the  river,  pei'haps  I 
had  better  read  a statement  1 made  at  a public  meeting. 

5519.  You  can  make  it  either  in  your  own  words,  or  read  a statement  if  you 
adopt  it? — I will  read  a statement  I made  at  a public  meeting,  when  a great 
number  of  persons  were  present.  This  was  addressed  to  the  Editor  of  the 
“Cork  Examiner”  of  the  28th  April  1843:  “ Sir,  As  the  navigation  of  the 
Blackwater  is  a-  subject  afiecting  several  counties,  1 beg  leave  to  send  you  a 
statement  of  the  results  of  my  experiments  which  I made  at  the  Fermoy  meet- 
ing, in  the  Court-house,  on  Monday  last.  My  vessel  was  launched  last  March, 
at  Ballydraff.  Her  draught  of  water  was  three-and-a-half  inches ; 300  men 
were  placed  on  board,  and  this  weight  of  about  20  tons  caused  her  to  sink 
lOJ  inches  more,  making  altogether  14  inches.  On  the  16th  March  I went  in 
her  from  Lismore  weirs  to  Glandelane,  and  returned  on  the  17tli  March.  The 
river  was  then  very  low,  for  although  there  had  in  the  early  part  of  March  been 
some  vain,  February  had  been  x'emarkably  dry.  On  three  other  days  previously 
to  the  first  Fermoy  meeting  I went  to  Glandelane  from  Lismore  weirs,  returning 
in  the  evening  of  those  days.  On  the  17th  March  the  number  on  board  on 
returning  was  43  or  45,  as  reckoned  by  Mr.  Wall,  clerk  of  the  Lismore  Union, 
a man  himself  of  no  small  weight.  On  the  subsequent  days  we  liad  sometimes 
a considerable  number  of  passengers,  making,  with  the  crew,  &c.  a burthen  of 
several  tons,  and  causing  my  boat  to  draw  at  least  eight  inches  of  water.  We 
not  only  passed  up  and  down  the  river  with  safety,  but  one  ascertained  that  on 
all  these  occasions  there  was  at  least  two  feet  of  water  to  spare  on  the  shallowest 
part,  viz.  at  Ballyduff.  Thousands  were  present  at  the  launch,  including, 
amongst  other  gentlemen  of  respectability,  clergymen  by  both  persuasions,  and 
the  boat  was  measured  in  their  presence.  Since  she  was  launched  1 have  not 

0.40.  ‘ 3 D allowed 
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allowed  her  to  go  one  mile  without  being  in  her  myself,  and  numbers  of  persons 
have  constantly  watched  our  proceedings  closely.  After  the  first  Fermoy 
meeting  I went  to  Glandelane  from  Lismore  weirs,  and  returned  a fifth  time. 
On  Tuesday,  the  18th  April,  I went  to  Kilmurry,  and  on  the  19th  I took  in 
20  tons  of  limestone  at  Ballyduff,  just  above  Glanbeg,  Mr.  Jackson’s  demesne ; 
the  boat  then  drew  16  inches.  As  it  had  been  proclaimed  by  the  most  active 
^ponent  of  my  undertaking  that  he  hoped  I would  launch  my  boat  below 
Glanbeg,  as  in  that  part  of  the  river  there  were  shallows,  which  he  predicted 
would  lodge  a detainer  on  the  ‘ John  Andercon,’  I took  20  tons  down  Bally- 
gally  stream  to  Lismore  weirs;  at  Ballygally  it  is  certainly  the  most  difficult 
pass  on  the  river.  On  Friday  last  I took  the  20  tons  up  Ballygally  stream  to 
Ballyduff,  and  then  put  into  my  boat  as  much  additional  limestone  as  caused 
her  to  sink  10  inches  more,  making  her  draught  of  water  26  incjjes.  The 
measurement  was  made  not  only  by  himself,  but  also  by  my  friend  Mr.  Power, 
who  has  for  six  years  been  a pupil  of  Mr.  M‘NeiH’s,  and  who  attended  the 
Fermoy  meeting  on  Monday  last.  The  weight  on  board  must  have  been  near 
40  tons,  even  allowing  one  inch  for  the  timber  of  the  boat  being  a little  water- 
logged. With  this  burthen  we  proceeded  safely  on  Friday  evening  from  Bally- 
duff’  to  Lismore  weirs,  and  doivn  Ballygally  stream.  I must  state  that  on 
Wednesday  the  19th  April,  the  river  was  full  six  inches  lower  than  it  had  been 
on  the  17th  March,  and  yet  there  was  on  the  shallow  at  Ballyduff  two  feet  four 
inches  of  water,  being  two  inches  more  than  my  vessel  drew  with  such  a large 
burthen.  The  quarry  from  which  the  limestone  was  taken  was  about  100  yards 
below  this  shallow  ; the  depth  of  my  boat  is  three  feet  seven  inches,  so  that  with 
near  40  tons,  drawing  two  feet  two  inches,  there  were  seventeen  inches  over 
water;  as  her  length  of  keel  is  60  feet,  and  breadth  of  beam  10  feet,  and  her 
breadth  at  the  bottom  is  8 feet  6 inches,  it  is  evident  that  she  is  capable  of 
holding  60  tons.  If  her  breadth  were  13  or  14  feet  instead  of  only  10  feet, 
she  would  take  80  tons  in  18  inches  of  water,  as  Mr.  Lane  tells  us  is  accom- 
plished by  barges  on  the  Ohio.  I shall  only  add,  that  my  expectations  have 
been  fully  realized,  and  that  I look  forward  with  confidence  to  the  public  benefit 
which  must  arise  from  opening  the  navigation  of  the  River  Blackwater.” 

.5520.  Mr.  O.  Gore.']  What  is  the  date  of  that  paper  ? — April  26th  1843. 

5521.  Chairman.]  When  you  got  to  Lismore  weir  did  you  transport  your 
boat  round  to  the  seaward  side  ? — No. 

5522.  In  what  did  you  embark  when  you  crossed  the  Lismore  weir: — I did 
not  take  the  boat  beyond  Lismore  weir. 

5523.  Bid  you  take  any  boat  below  Lismore  weir  ? — I got  out  of  this  boat 
with  Lord  Mountcashel  at  Lismore  weir ; we  then  walked  past  the  weir  and 
got  into  another  boat. 

5524.  Then  you  went  down  in  a boat  as  far  as  you  could?— We  went  below 
Cappoquin. 

.5.525-  Did  you  go  over  the  shoal  of  which  you  have  spoken,  formed  by  the 
debris  of  the  mountain  streams? — Yes. 

5526.  What  depth  did  your  boat  draw? — The  second  boat  did  not  belong  to 
me;  it  w’as  a hired  boat,  and  came  up  from  Cappoquin;  it  came  up  over  the 
shoal,  and  then  went  down  with  us. 

5527.  How  much  water  did  it  draw  when  you  were  in  it? — I cannot  say. 

5528.  How  many  were  in  company  ? — Four  gentlemen,  besides  the  rowers ; I 
think  we  had  four  men. 

5529.  What  was  the  depth  of  water  on  the  shoal  ? — I dare  say  three  or  four  feet. 

5530.  If  the  weir  was  removed,  or  passes  made  through  it  to  improve  the 
navigation,  and  money  expended  in  deepening  the  water  on  that  shoal,  do  you 
think  that  could  be  easily  effected  ?— I beg  leave  to  explain  as  to  the  passage 
through,  the  weir,  that  was  not  the  object  of  Colonel  Jones.  The  object  was  not 
to  injure  the  Duke’s  fishery,  and  Colonel  Jones  states  so. 

.5.531-  I merely  wish  to  ask,  supposing  it  important  that  the  water  on  the 
shoal  should  be  made  deeper  for  the  purposes  of  navigation,  could  that  improve- 
ment be  easily  effected ; could  the  water  be  kept  constantly  free  from  a future 
accumulation.^ — Yea;  I have  got  Colonel  Jones’s  report  here. 

,553,2.  Did  Colonel  Jones  in  the  conclusion  of  his  inspection  on  this  occasion 
make  a report  to  Government? — Yes. 

.5533-  A report  of  what  he  had  seen  in  the  course  of  his  survey? — Yes. 

5534.  Have  you  a copy  of  that  report? — I have. 

5535.  Have 
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5535*  Have  you  any  objection  to  hand  it  in  as  part  of  your  evidence  ? — I will  -R-  ^l«»gravc. 

do  so ; it  is  signed  by  Colonel  Jones  and  Mr.  Renton.  ; 

5536-  Who  is  Mr.  Renton  ? — Colonel  Jones  states  he  was  the  engineer  whom  “7  Apnl  1849. 
he  employed  to  have  a survey  made  under  this  direction. 

5537'  Is  it  same  Mr.  Renton  who  is  employed  now  or  was  lately  em- 
ployed on  the  upper  Severn? — Yes. 

5538.  Is  he  a gentleman  of  great  experience  as  an  engineer  ? — I believe  so. 

5539*  Will  you  now  hand  in  that  report? — Yes.  {The  same  was  handed  in.)  'V'xAz  Afpendis. 

5540.  Is  there  any  map  annexed  to  that  report  ? — There  were  several  maps  ; 
but  they  are  in  Lord  Mouutcashers  possession,  except  one  section  of  the  river 
that  I have  in  my  own  possession. 

5541.  Is  Colonel  Jones  an  officer  of  the  Board  of  Works? — He  is  now  chair- 
man of  the  Board  of  Works. 

5542.  I wish  now  to  ask  you  generally  as  to  that  report? — There  is  one  part 
that  refers  particularly  to  the  Lismore  weir  ; if  you  will  allow  me  I will  point 
out  that. 

5543.  I see  that  Colonel  Jones  distinguishes  in  this  report  between  boat 
navigation  and  steam  navigation  in  the  Blaokwater,  and  the  improvements 
which  he  speaks  of  as  being  requisite  to  maintain  the  navigation  on  the  Upper 
Blackwater  are  for  the  purpose  of  steam  navigation,  the  river  being  in  his 
opinion  even  now,  as  far  as  the  weir  will  permit,  navigable  for  boats ; he  concurs 
with  you  in  thinking  the  river  navigable  for  boats  at  present  subject  to  the 
obstruction  created  by  the  weir? — Yes. 

5544.  He  is  of  opinion,  with  the  help  of  the  locks  which  are  mentioned  in  this 
report,  and  the  regulating  weirs,  that  a sufficient  depth  of  water  may  be  procured 
for  vessels  drawing  between  four  and  five  feet  ? — Four  feet  six  he  calculates. 

5545.  So  that  the  locks  he  speaks  of  are  not  in  his  opinion  necessary  to  enable 
boats  or  vessels,  or  even  vessels  larger  than  boats,  not  drawing  as  much  as  four 
feet  six,  to  prosecute  the  navigation  in  certain  portions  of  the  upper  Blackwater, 
but  that  it  is  necessary  for  the  purpose  of  continuing  steam  navigation,  or  vessel 
drawing  as  much  as  four  feet  six  ? — His  objest  is  to  give  nearly  a still  water  na- 
vigation. 

5546.  So  that  it  is  quite  an  incorrect  view  of  his  report  to  say  that  he  thinks 
that  river  cannot  be  made  navigable  at  all  without  locks  for  any  purpose.?— Of 
course.  A boat  of  considerable  burthen  has  already  passed  up. 


5547.  He  refers  in  his  report  to  the  weir  at  Lismore?— Yes. 

5548.  And  to  the  right  of  fishery  claimed  by  the  Duke  of  Devonshire? — \ es. 

5549.  But  he  pronounces  no  opinion  whatever  on  the  legally  of  that  weir,  or  of 
the  fishery.  He  says  that  the  river  may  be  made  navigable  without  any  injury 
to  either,  assuming  them  to  be  legal? — Certainly. 

5550.  He  disclaims  any  intention  to  injure  that  weir  or  the  fishery,  no  matter 
whatever  the  merits  of  the  claim  may  be,  and  he  is  willing  to  accept  the  canal 
which  he  calls  the  Duke  of  Devonshire’s  canal,  at  Lismore,  as  a part  of  the  pro- 
posed navigation  ? — Yes. 

5551.  Then  he  says  that  the  canal  in  its  present  state  is  not  sufficient  lor  the 
pdrposes  of  navigation,  because  it  requires  to  be  widened  and  deepened  through- 
out in  order  to  enable  vessels  drawing  four  feet  six  of  water  to  pass  ?— -Yes.  I do 
not  know  that  he  says  much  can  be  done  to  the  canal  itself.  I think  he  proposes 
new  gates. 

5552.  He  also  proposes  that  reservoirs  should  be  formed  in  different  mountain 
streams  for  the  purpose  of  catching  and  detaining  the  debris  and  stones  that 
would  otherwise  pass  into  and  choke  up  the  river  ? — Yes. 

5553.  With  the  aid  of  the  weirs  running  across  mountain  streams  and  these 
reservoirs,  so  to  call  them,  he  thinks  that  the  river  being  once  cleared  of  the  pre- 
sent natural  obstructions  it  would  be  quite  possible  to  present  the  formation  ol 
such  in  future? — Yes. 

5554.  There  is  a passage  in  the  report  in  which  he  dwells  at  considerable 

leng^  upon  the  objection  which  appears  to  have  been  urpd  on  the  part  ot  the 
Duke  of  Devonshire,  or  those  claiming  under  him,  that  the  inmates  of  Lismore 
Castle  would  be  considerably  annoyed  by  the  smoke  from  the  steam  engines  on 
the  river.  Will  you  explain  why  such  weight  is  given  to  that  objection  . 1 

waited  with  Colonel  Jones  on  Mr.  Currie,  thinking  it  but  respectful  to  Mr. 
Currie  and  the  Duke  to  state  that  he  was  instructed  to  make  a survey,  0 

know  his  objection  to  his  passing  tiifough  the  Duke  s grounds,  and  Mr. 
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Sir  R.  then  stated  that _the  smoke  of  the  engine  would  be  disagreeable  to  the  resident. 

seAn,a.s,e  m the  Castle.  1 -was  present  when  that  objection  was  made.  At  the  time  that 
9-  I attempted  to  open  the  navigation  I experienced  the  greatest  courtesy  from  Mr 
bX'-'s’  grouTdi  ^ permission  to  pass  through  the 

°r'  '•  "?*  objaation  for  gentlemen  residing 

on  the  banks  of  a river  to  make  to  steamers  passing  close  under  their  windows  ? 

_My  steamer  passes  almost  everyday  in  summer  under  Lord  Stuart  De  Dccies’ 
-svindows,  which  are  close  to  the  river,  and  be  makes  not  the  least  objection 

part?_A  number  of  steamers  are 
constantly  passing  under  the  houses  of  many  residents  on  the  Thames,  and  I do 
not  near  ot  any  objection. 

5557-  The  object  was  to  open  the  navigation  of  the  river  to  the  poor  and  rich 
and  to  give  facilities  to  a large  agricultural  district  ?— The  obiect  was  by  open- 
ing this  navigahon  to  afford  relief  to  a very  extensive  district  where  thL-e  was 
very  great  destitution,  and  where  there  is  now  awful  distress  and  want  of  em- 
pl05  ment.  Before  the  affliction  of  the  famine,  the  distress  ivas  very  great  indeed 

m r in  m"  "ir  “”^i  r I f rellf  Im-’ 

mittee  in  the  Macollop  district  above  Lismore,  and  in  that  district  there  is  a 

toTile  ,h  ° “’“““l’  °r  ‘ f"'*  0”  S“"P-  We  sought 

to  give  these  people  employment  also  on  the  roads.  Some  of  them  came  ifto 

abt^bod^d  evidently  suffering  from  fever,  others  in  a dying  state  ■ 

employment,  and  we  had  to  send  these  men®to  thLe 
useless  roads  when  there  was  this  fine  river  Ivino-  plnsp  wli?r>ii  0^,, 
engineer,  who  had  been  sent  down  by  the  Treasury  Board,  declared  raSuTe 
7'™'’  attended  with  immense  benedttXe  Jom”  m the 

landed  proprietors,  and  to  the  agricultural  districts,  not  only  to  them^  but  to  the 

to  the  town  of  Lsl  e 

which  belongs  to  him  : to  the  town  of  Fallow,  which  helonvs  to  the 
with  little  additional  expense,  to  the  town  of  Dnngirvom  ® ’ 

5558*  Does  the  Duke  of  Devonshire  himself  residp  at  Ti'amryva  j 

hyeside  in  Ireland  at  alll--The  Duke 
last  visit  was  near  10  years  after  the  preceding  visit. 

5559-  Is  it  10  years  ago  since  he  was  there?— He  had  not  been  for  f.o 
previous  to  his  last  visit.  It  was  many  years;  I do  nott™lleet  Sow 

rendered  navipble  from  the  month  of  the^iVer  arYongC\rF™:y 

£.23,476,  including  compensation  for  the  land  taken.  ® m rennoy 

5561 . And  the  proposal  to  adopt  the  Duke  of  Devonshire’s  canal  as  a nsri  f 

Duke  of  Devonshire,  as  to  improve  the  navigation  of  the  river  if-apir  ^ 

different  to  you  whether  one  or  the  other  coLe  was  adopted  so  that  ihe  I 
tion  was  restored?— It  was  a necessary  part  of  the  work^ for’the  !•„*  f '"*''‘8“- 
the  navigation.  In  answer  to  a questioS  just  now,  whether  the  Duke  nfT“  “ 

onefteforo?  '-No  I I think  he  came 

5.163-  You  do  not  consider  him  a constant  resident  at  Lismore  ?-No. 

55^4-  Did  the  Duke  of  Devonshire  deelinp  finttiiir  « i i 
which  you  made  to  him  for  the  opening  of  this  river  LviSXn%-r' h’’™.'’ 
lo  state,  that  several  applications  were  made  to  the  Dukp^f  n " i 
first  application  was  m'jde  from  a public  mecRnw  he^d  t Fermr?”'''-  7^ 
public  notice,  and  a county  Member,  Mr.  Roche  was  in 
before  the  survey,  when  I had  ascertained  that  a variety  of  boats  o7 
burden  could  pass  up  the  river  in  its  present  state.  Mr  R™he 
of  the  meeting,  applied  to  the  Duke,  and  the  Duke  directed  J 

state  that  he  could  not  consent.  We  had  then  a meeting-  in  Vo  ^ I. 

Mountcashel  was  chairman,  after  Colonel  Jones’s  report  had  he1.n°  ’ “7 
Lord  Mountcashel  was  requested  to  apply  for  the  Duke’s  permissio7'’and 
understood  that  the  Duke  refused  to  consent  to  it.  Permission,  and  we 

5565.  Was 
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5565.  Was  there  any  farther  application  made  to  the  Duke  after  that,  or  to 
Mr.  Currey  ? — Mr.  Cavendish  applied  to  the  Duke ; I wrote  to  him. 

5566.  That  is  the  late  Member  for  Youghal  ? — Yes,  he  applied  to  the  Duke 
himself,  and  he  wrote  to  me  stating  that  he  was  altogether  opposed  to  it. 

5567.  That  the  Duke  was  altogether  opposed  to  the  work? — Yes;  and  incon- 
sequence of  that,  and  the  enormous  cost  of  Parliamentary  opposition,  we  pro- 
ceeded no  further.  Lord  Mountcashel  offered,  at  a public  meeting  at  Fermoy, 
to  advance  10,000  1.  of  the  money,  and  other  gentlemen  offered  to  take  shares. 

5568.  Towards  the  23,000  ?.? — Yes;  but  in  consequence  of  the  Duke  of 
Devonshire’s  opposition,  the  measure  did  not  take  place. 

5569.  What  space  of  time  was  covered  by  these  communications  to  the  dif- 
ferent parties  interested  in  the  Blackwater  ? — I think  the  first  application  was 
about  1843. 

5570.  Over  what  space  of  time  did  they  extend? — The  last  application  was 
not  long  after  Colonel  Jones’s  survey ; you  will  find  the  date. 

5.571.  September  12th,  1844.  During  a period  of  nearly  two  years,  then, 
these  negotiations  and  transactions  were  going  on? — Soon  after  1844. 

5572.  Were  these  parties  taken  by  surprise,  or  was  sufficient  notice  given  to  the 
proprietors  and  parties  likely  to  feel  interested  ? — Full  notice  was  given  by  adver- 
tisement in  the  public  papers,  and  by  reports  of  proceedings  at  public  meetings. 

5573.  Was  the  feeling  general  among  the  proprietors  favourable  to  the  view 
taken  by  the  Duke  of  Devonshire,  or  not? — I think  there  was  one  dissentent 
voice  at  Youghal,  by  a tenant  of  the  Duke  of  Devonshire;  I do  not  think  any 
one  else  dissented  on  that  occasion. 

5574.  Taking  those  present,  do  you  think  the  proprietors  generally  were  on 
the  Duke  of  Devonshire’s,  or  on  the  side  of  Colonel  Jones  and  the  promoters  of 
the  undertaking  ? — Why  the  Fermoy  proprietors  I think  were  favourable. 

5575-  Favourable  to  what  ? — To  the  work. 

5576.  Mr.  Bour](e.'\  Those  are  the  proprietors  above  Fermoy? — There  was  a 
difference  of  opinion ; some  were  for  and  some  were  against. 

5577.  Chairman.']  But  taking  the  Blackwater  proprietors  generally,  with 
whom  was  the  majority  r — It  was  difficult  to  say  ; Lord  Mountcashel  had  large 
estates  extending  to  a great  distance,  and  there  were  others,  but  we  had  a great 
number  of  proprietors  at  Fermoy. 

5578.  Had  you  opposition  from  anybody  but  the  Duke  of  Devonshire? — 
There  was  a memorial,  which  1 believe  was  read  yesterday,  from  a number  of 
proprietors. 

5579.  When  was  that? — I am  speaking  of  1843  and  1844.  At  that  time  one 
or  two  proprietors  objected. 

5580.  In  1846,  1 think,  this  memorial  you  allude  to  was  presented? — I dare 
say  it  was  in  1846. 

.5581 . Mr.  Bourke.]  Can  you  tell  whether  the  majority  of  the  opposing  pro- 
prietors were  those  who  resided  between  Lismore  and  Fermoy,  or  above  Fermoy  ? 
— There  were  some  above  Fermoy.  Mr,  Hide  was  opposed  to  it ; lie  has  a very 
large  estate  above  Fermoy.  Lord  Mountcashel,  of  course,  was  very  anxious  to 
effect  the  measure. 

5582.  Did  any  of  the  proprietor's  on  that  part  of  the  river  between  Fermoy 
and  Lismore  assent  to  the  proposition? — Certainly. 

5583-  Can  you  recollect  how  many  ? — 1 have  an  estate  there  myself,  and  there 
were  sevei-al  others.  There  was  Mr.  Moore,  who  has  an  estate  there,  and 
Captain  Barry ; he  has  also  an  estate  there ; he  went  with  us  then.  I do  not 
know  what  his  opinion  is  now  about  it ; he  has  an  estate  to  a considerable 
extent.  Mr.  Grant  was  favourable  at  the  time,  but  I see  he  signed  the  memorial 
afterwards. 

5584.  Do  you  think,  exclusive  of  the  Duke  of  Devonshire,  that  the  majority 
of  proprietors  on  that  part  of  the  river  was  in  favour  of  the  proposition  ? — 1 do 
not  know  in  that  part  exactly  ; at  least  if  you  take  the  memorial,  Mr.  Grant  has 
an  estate  of  a considerable  extent. 

5585.  Chairman.]  He  was  favourable  at  that  time  ? — Yes. 

5586.  If  he  has  signed  the  memorial,  he  has  changed  his  opinion  since? — 
I would  not  undertake  to  say  that  the  majority  was  favourable  to  it  between 
Fermoy  and  Lismore. 

5587.  Mr.  O.  Gore.]  Do  you  know  what  number  of  embankments  and  weirs 
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would  be  necessary  to  carry  out  Colonel  Jones’s  plan  between  Fermoy  and  Lis- 
more?  He  states  seven  locks  and  five  embankments. 

country  through  which  the  river  flows  a mountainous  coun- 
“’y'~~There  are  mountains  on  both  sides,  which  makes  the  river  more  valuable  • 
distr'  t ^ ^0  P^ss  over  mountains  at  present  to  get  away  from  the  Fermoy 

5589.  Is  the^river  fed  by  mountain  streams  ? — Yes. 

not  the  river  more  liable  to  sudden  floods  r— The  river  is  liable 
to  sudden  floods,  which  pass  ofi"  as  suddenly  as  they  rise. 

559],-  If  these  embankments  are  made,  will  not  the  overflowing  be  rendered 
more  frequent ?— Mr.  Renton  answered  that;  it  is  an  engineering  question. 
He  states  that  he  gives  fully  as  much  waterway  by  his  plans  as  at  present.  The 
weirs  are  of  such  an  extent,  extending  diagonally,  that  he  gives  where  the  river 
rises  lully  as  much  waterway  as  at  present. 

state?^’  ***  Renton 

, 5593-  Then  the  embankment  would  be  perfectly  unnecessary  ? — When  the 
river  reaches  a certain  height  it  would  flow  over  the  embankment.  The  em- 
bankment is  useful  when  the  river  is  low,  particularly  to  retain  the  water  at 
rermoy  of  a sufficient  depth.  . 

5594-  Mv  Smllg.]  Where  the  locks  would  be,  the  river  would  be  dammed  up 

the  whole  width  ? — Yes.  ^ 

5595-  It  could  not  be  made  into  a canal  ? — The  dam  extends  across  the  river 
diagonally  Fhere  is  a short  cut  made  in  the  adjoining  embankment  for  a 
short  caoal.  _ The  gate  is  there  in  the  embankment. 

5596-  Similar  to  a sluice  ?— Yes,  except  in  one  or  two  places,  where  the 
island  IS,  and  there  advantage  is  taken  to  dam  from  one  side  of  the  island  to  the 
bank  ; and  there  he  makes  use  of  the  channel  between  the  bank  and  the  other 
side  or  the  island,  for  forming  a lock. 

5597-  Mr.  O.  f?ore.]  In  fact  giving  only  half  the  waterway  there  is  now  '> — 
INo  ; he  gives  Ml  waterway. 

559>*-  V™  say  the  embankment  is  placed  on  one  half  of  the  stream  ?— I did 
not  say  one  half;  on  one  side.  The  river  happens  to  be  very  wide  in  that  place. 
K IS  more  an  engineering  question.  Mr.  Renton  has  been  employed  on  the 
o across  this  river. 

5599-  iWr.  bcK/iy.]  Would  the  canal  now  in  existence  below  Lismore  be  of 
assistance  in  the  navigation  as  it,  stands  at  present  ?— Not  for  the  purpose  of 
ascending  above  lasmore  weir;  it  is  below  the  bridge.  ^ 

“ P“‘  ‘he’ navigation,  would  it  be  useful  as  it  is  now ? 
and  the  river“  “ propos®  a communication  between  that  canal 

5601.  Is  either  of  the  gentlemen  whose  name  is  attached  to  the  memorial  a 
practical  engineer  ?-I  believe  not.  memorial  a 

Stated,  I believe,  his  opinion  as  to  the  comparative 
facilities  for  opening  the  navigation  in  the  Severn  and  in  the  Blackwater  he 
™ aniployed  practically  as  an  engineer  on  both  rivers .5— Yes ; I saw 
Mn  Renton  at  Lismore,  and  he  said  on  the  Upper  Severn  that  he  had  irrea^ 

thSfrock  °°W  "^l “5'i  ‘here  are  no  cutfings 
thiougii  lock.  We  have  only  to  remove  certain  beds  of  gravel.  ® 

5003.  Mr.  Bourke.']  Kk  you  aware  that  the  Boyne  has  been  made  naviirable 

J;:rt  ?-No!  ■—‘  proposed  by  ColourjS 

iiIa^eeHln"^,''' S obstructions  have  been 

lilaced  m the  Shannon,  and  thereby  the  water  has  been  raised  to  a higher  level  1 
—No,  I am  not  well  acquainted  with  that.  ® ’ 

5605  ran, Vimn.]  Are  all  the  shoals  above  Lismore  natural,  or  are  some  of 
them  artificial;  if  so,  how  are  they  produced?— I stated  to  Colonel  Jones,  when 
he  came  down,  that  there  was  a practice  of  throwing  quarry  rubbish  into  the 
obltniction^  ^'V-hhhh  is  brought  down,  and  that  adds  to  the 

5606.  Was  any  other  objection  to  this  plan  stated  on  the  part  of  the  Duke  of 
Devonshire  than  that  which  you  have  suggested,  namely,  that  it  would  be  iuiu- 
iious  to  the  property  of  the  Duke  of  Devonshire  himself  at  the  time  when“he 

refused 
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refused  to  give  his  concurrence  to  it? — No,  I do  not  think  any  other  objection  sir  R.  Mmorare. 
was  stated.  .-..'i.. 

5607.  Did  they  state  any  objection  relied  upon  by  the  memorial  presented  27  April  1849. 
two  years  ago,  as  to  which  you  have  been  examined  ? — Did  who  state  ? 

5608.  Did  the  people  of  the  Duke  of  Devonshire  state  it?— I do  not  recollect. 

5609.  Then  the  only  objection  you  remember  urged  was  that  which  relates  to 
the  smoke? — I think  Mr.  Foley  published  a pamphlet  in  which  he  raised 
objections. 

5610.  I am  asking  when  you  applied  to  the  Duke  of  Devonshire,  through 
Mr.  Currey,  for  his  consent  to  the  proposed  plan,  whether  any  objections  were 
stated  to  the  plan,  except  those  that  related  to  the  Duke  of  Devonshire’s  own 
property? — The  application  was  not  made  by  me,  but  by  the  chairman  of  the 
Fermoy  meeting  in  the  first  place,  then  by  Lord  Mountcashel,  and  I made 
application  through  Mr.  Cavendish.  Mr.  Cavendish  did  not  state  the  exact 
reasons,  but  merely,  as  well  as  I recollect,  he  said  that  the  Duke  was  altogether 
opposed  to  the  work. 

5611.  But  when  you  were  present  with  Colonel  Jones  and  Mr.  Currey,  Mr. 

Currey  mentioned  the  smoke  from  the  engines  would  be  disagreeable  to  the 
residents  of  Lismore  Castle  ; was  any  other  objection  stated  by  him  but  that? — 

1 do  not  recollect  that  there  was  on  that  occasion.  We  had  some  conversation 
at  the  time,  and  Mr.  Currey  made  some  other  remark  certainly,  and  I will  not 
undertake  to  say  he  made  no  other  objection  whatever,  or  made  no  other 
remarks. 

5612.  Did  you  ever  hear  before  of  the  objection  stated  in  the  memorial? — 

Why,  there  have  been  sundry  objections  raised  at  different  times. 

5613.  Did  you  ever  hear  of  the  particular  objections  stated  in  that  memorial, 
as  to  its  being  impossible  to  clear  the  river  and  keep  it  cleared  for  the  purposes 
of  the  navigation,  and  to  guard  against  floods  and  the  other  objections  as  to 
which  you  have  been  examined? — Objections  were  made  by  several;  by  Mr. 

Jackson  particularly. 

5614.  When? — Both  before  and  after  Colonel  Jones’s  Report. 

5615.  Did  they  come  to  his  knowledge  before  he  finally  made  his  report? — 

Yes,  I am  certain  of  it. 

5616.  Then  the  passage  in  his  I’cport  which  relates  to  the  mountain  streams, 
the  floods,  the  deposits,  the  locks  and  the  embankments,  are  probably  founded 
upon  the  objections  that  were  made  to  him,  and  was  intended  as  an  answer  to 
those  objections? — Most  probably;  but  there  are  points  which  any  engineer 
must  attend  to : it  is  more  an  engineering  question. 

5617.  Mr.  Bourke.]  Do  floods  from  the  Blackwater  now  cause  much  mischief 
to  the  land  between  Fermoy  and  Lismore? — They  occasionally  flood  the  low 
grounds,  and  carry  off  hay  and  injure  corn. 

5618.  Are  there  any  embankments  there  at  present? — There  is  Lord  Mount- 
cashel’s  embankment ; do  you  mean  embankments  across  the  river? 

5619.  No;  embankments  at  the  side? — I do  not  know  of  any  considerable 
embankment  except  that  of  Mr.  Usher’s. 

5620.  Is  Mr.  Usher  one  of  the  promoters  or  opposers  of  the  navigation 
scheme  ? — He  is  opposed  to  it. 

5621.  He  is  an  opposer  ? — Yes.  A question  was  asked  me  as  to  the  obstruc- 
tion to  the  fishery  of  the  Duke  of  Devonshire,  and  I wish  to  state  my  opinion 
upon  it. 

.5622.  Ohairmat?.!  I asked  you  with  reference  to  the  entire  navigation  of  the 
river ; independently  of  the  Duke  of  Devonshire  being  a great  proprietor  of  land 
on  the  bank  of  the  river,  he  claims  also,  does  he  not,  an  exclusive  property  in 
the  water  of  the  river,  from  the  mouth  to  a point  about  six  miles  above  the 
Lismore  weir  ? — To  a point  mentioned  in  the  Duke’s  patent. 

5623.  What  patent  are  you  speaking  of? — The  patent  granted  by  James  the 
First  in  1614. 

5624.  Are  the  limits  of  these  fisheri^  specified  in  that  patent  ? — Yes  ; Glan- 
more  is  stated ; from  there  to  the  two  points  of  the  mountain  called  Coma 
Wekildoneigh.  I think  the  limit  is  at  the  sea-side. 

5625.  What  is  the  language  of  the  patent  ? — I have  the  patent  here  ; I ob- 
tained a copy  of  it  from  a solicitor,  Mr.  La'vs,  who  is  now  dead  ; I am  sure  it  is 
a correct  copy ; there  is  the  handwriting  of  the  late  Chief  Justice  Pennefather  in 
the  margin. 
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5626.  Was  it  used  by  the  Chief  Justice  ? — Yes;  when  he  was  a barrister  he 
was  employed  on  several  trials. 

5627.  Will  you  read  to  the  Committee  the  introductory  part  to  the  patent, 
which  will  show  the  date,  and  so  much  of  the  patent  as  contains  a description 
of  the  River  Blackwater  and  its  fisheries.  Is  it  marked  ? — Yes  {handing  it). 

5628.  Patent  of  11th  James  the  First,  1614,  granted  for  and  in  consideration 
of  the  many  good  and  acceptable  services  done  unto  us  within  our  realm  of  Ire- 
land by  our  well-beloved  and  faithful  servant  Sir  Richard  Boyle,  of  Lismore,  in 
the  County  of  Waterford,  knight,  one  of  our  Privy  Council  of  our  said  realm, 
whereof  we  have  taken  special  notice  and  good  liking,  and  for  his  better  enabling 
to  persevere  in  our  said  service,  of  our  special  grace,  See.”  inter  alia,  “ and  also  all 
and  so  much  of  the  ground,  soil,  and  bottom,  whereupon  the  river  Onmore,  alias 
the  Brookwaier,  alias  the  Blackwater,  runneth  and  holdeth  its  course  as  it  ex- 
tendeth  from  Glanmore,  nearMocollop,  in  the  said  county  of  Waterford,  to  the 
two  points  of  the  mountain  called  Coma  Wekildoneigh,  together  with  the  water 
and  watercourse,  and  all  the  whole  fishings  and  Royal  fishing  of  the  said  river, 
and  all  royalties,  profits,  customs,  duties  and  advantages  which  the  lord  or  pro- 
prietor of  the  same  manor  of  Lismore  at  any  time  heretofore  lawfully  used  and 
enjoyed,  and  all  the  island,  ferries,  and  passage  in  or  upon  the  aforesaid  river  of 
Onmore,  between  Glanmore  and  Coma  Wekildoneigh  aforesaid,  and  also  tw'o 
salmon  weirs  and  one  eel  weir  built  and  made  upon  tlie  said  river  near  the  town 
of  Lismore  aforesaid,  and  the  whole  fishing  and  take  of  fish  of  and  in  the  said 
weirs,  and  every  of  them,  and  also  one  watermill  and  the  watercourse  of  the 
same,  and  all  tolls,  customs,  and  profits  to  the  said  mill  belonging.”  Well  now’, 
that  is  the  grant  of  the  mud  of  the  river  made  to  Sir  Richard  Boyle  by  James  1st. 
Is  there  any  other  part  of  the  patent  to  which  you  wish  to  refer  as  setting  forth 
the  boundaries  of  these  fisheries? — No  ; only  as  to  lands  at  the  west  side,  which 
were  stated  to  be  at  one  time  or  other  in  possession  of  the  Duke.  I can  mention 
lands  which  were  never  in  the  Duke’s  possession,  or  that  of  his  ancestors,  on  the 
west  side  of  the  river. 

5629.  Does  that  appear  from  the  patent? — .Yes. 

5630.  Mr.  O.  Gore.~\  Does  that  refer  in  anv  way  to  the  title  of  the  Duke  of 
Devonshire  to  the  lands  which  he  at  present  holds? — No,  but  as  to  the  right  of 
fishing. 

5637.  Do  you  mean  as  to  the  extent  of  the  right? — I merely  mention  it  be- 
canse  it  was  stated  yesterday  that  the  lands  at  the  west  side  between  Lismore 
and  Youglial  were  formerly  in  the  possession  of  the  Duke  or  his  ancestors. 
Now  I can  point  out  some  land  that  never  was  in  his  possession  ; I merely  wish 
to  make  that  statement. 

5632.  Chairman.]  You  ai-e  referring  to  an  answer  that  was  made  yesterday? 

Yes ; and  if  I had  had  the  advantage  of  speaking  when  Mr.  Currey  was  under 
examination  yesterday,  I could  have  suggested  several  questions. 

5633*  We  cannot  enter  into  any  question  of  title,  but  I understand  you  to  say 
you  heard  yesterday  a witness  in  this  room  state  that  some  of  those  who  claim 
several  fisheries  for  themselves  or  rights  of  fishery  in  the  river  Blackwater,  which 
the  Duke  of  Devonshire  does  not  question,  are  parties  who  are  seised  of  laud  that 
formerly  belonged  to  the  Duke  of  Devonshire  or  his  ancestors,  and  who  then 
claimed  under  the  saine  title  ?~Yes,  that  was  stated  yesterday. 

5634-  Being  of  opinion  that  that  is  incovrret  as  a matter  of  fact,  you  propose 
to  show  by  reference  to  the  patent  granted  to  the  Duke  of  Devonshire,  that  there 
were  large  tracts  of  land,  or  that  there  were  tracts  of  land,  on  the  banks  of  the 
Blackwater  which  were  not  included  in  the  grant,  and  which  therefore  were  not 
held  under  the  same  title  with  the  Duke  of  Devonshire;  and  therefore  if  they 
have  any  of  the  several  fisheries  now  annexed,  they  must  be  understood  as 
possessing  those  several  fisheries  under  some  other  title  ?— Yes. 

5635-  Will  you  refer  to  that  part  of  the  patent  which,  according  to  your 
opinion,  makes  it  appear  that  the  statement  of  the  wiiness  was  incorrect  r — I 
merely  wished  to  make  the  remark  from  hearing  it  said  that  all  the  lands  at 
the  west  side  were  formerly  in  the  possession  of  the  Duke  of  Devonshire. 
There  is  the  grant  of  a yearly  rent  of  10^.  like  money,  issuing  out  of  the  towm 
and  lands  oi  Atzall  and  other  the  lands  of  Eustace  Roche,  gentleman.  Now 
that  is  the  land  which  I possess,  and  which  never  belonged  to  the  Duke.  The 
Crown  had  only  10  5.  to  grant. 

5636.  Mr.  0.  Gore.]  That  is  on  the  south  or  west  side  of  the  Blackwater? — 

On 
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On  the  west  side.  There  is  also  another  yearly  rent  of  lo  s.  for  another  portion  Sir  n.  Jkfusgrave. 
belonging  to  a gentleman  of  the  name  ofXeily.  . 

.5637.  Mr.  Currey  never  said  yesterday  that  all  the  lands  on  the  east  and  west  *7  April  1849. 
did  belong  to  the  Duke  ; he  only  said,  “ all,  or  nearly  all”  ? — That  makes  a dif- 
ference, because  I was  going  on  to  show  another  (altogether  extending  about 
three  miles'). 

5638.  Chairman.]  Will  you  state  what  other  lands  are  held  under  another 
title  from  the  Duke? — There  is  a small  estate  I hold,  NoiTisland. 

5639.  We  are  only  asking  you  as  to  the  boundaries  of  the  lands  claimed  or 
possessed  by  the  Duke  of  Devonshire  and  other  parties,  and  as  to  whether  those 
lands  are  or  are  not  within  the  grant  to  which  you  refer ; it  being  always  under- 
stood, that  the  object  of  the  question  is  to  ascertain  whether  any  of  the  rights  of 
fishery  which  may  be  exercised  by  the  owners  of  those  lands  can  be  claimed  by 
them  under  that  patent  or  not,  because  if  not,  they  must  be  claimed  under  some 
other  title.  The  Committee  wish  you  to  understand  that  you  are  to  express  no 
opinion  as  to  the  validity  of  the  title  either  of  the  Duke  of  Devonshire,  or  hostile 
to  him.  Will  you  now  state  whether  any  of  these  gentlemen  who  have  fished  in 
the  River  BlacWater,  and  have  not  been  interfered  with  by  the  Duke  of  Devon- 
shire, supposing  any  such  right  to  be  exercised,  whether  they  exercise  that  right 
under  a charter  or  not,  below  Lismore  ? — My  Lord  Stewart  of  Decieshas  always 
exercised  the  right  of  fishing  weirs  on  his  lands,  and  his  tenants  have  been  in 
the  habit  of  drawing  with  a seine  net ; and  the  proprietors  of  Turin  have  always 
exercised  the  right  of  fishing.  We  have  always  exercised  the  right  with  weirs, 
and  with  nets  also.  At  one  time  Mr.  Welch,  the  tenant  of  the  Duke  of  Devon- 
shire’s weir,  proceeded  to  erect  a weir  on  the  Turin  side  of  the  river,  and  my 
relative,  who  was  in  possession  of  Turin,  destroyed  the  weir  at  once.  Then 
there  are  a number  of  cotmen  who  have  constantly  exercised  the  right  of  fishing. 

These  men  have  small  nets  which  are  hung  between  two  small  cots  or  boats, 
and  these  cots  drift  down  with  the  stream.  When  a salmon  strikes  the  net,  they 
haul  it  up.  I have  calculated  that  not  much  less  than  a hundred  of  these  nets 
are  used  during  the  summer.  Then  there  are  a number  of  weirs  at  both  sides, 

Scotch  weirs  and  other  weirs.  I have  a list  which  I have  not  here.  There 
are  nearly  30  weirs  below  Lismore. 

5640.  Are  those  some  of  the  modes  in  which  the  weirs  are  fished  below  Lis- 
more ? — Seine  nets  and  cots  ; they  are  called  snap  nets, 

5641.  The  Scotch  weirs,  stake  nets,  bag  nets,  and  fixed  nets  of  that  description 
which  are  used  in  the  Blackwater,  do  you  find  injurious  to  the  river  with  regard 
to  the  supply  of  fish  in  the  upper  portion  ? — Of  course,  as  far  as  they  extend 
they  intercept  fish,  but  they  do  not  generally  extend  far. 

5642.  How  far  do  they  extend  in  proportion  to  the  width  of  the  river  ? — Why 
I believe  there  are  one  or  two  that  extend  a few  feet  beyond  low-water  mark ; but 
to  show  how  little  they  obstruct  the  passage  of  the  fish,  a man-of-war  steamer 
passed  up  last  summer  to  Cappoquin  above  all  these  weirs,  drawing  9 or  10  feet 
water. 

5643.  That  is  to  say,  a man-of-war  steamer  went  up  in  the  centre  of  the 
river  r — Yes. 

5644.  The  navigation  is  not  much  affected  by  them  for  large  steamers  ? — 

No. 

5645.  They  do  not  injure  the  navigation  with  respect  to  boats  ; are  not  boats 
forced  to  keep  the  middle  of  the  stream,  and  is  not  that  sometimes  very  diffi- 
cult for  the  boatmen  to  manage  r — Certainly  j they  are  an  obstruction  to  the 
navigation,  not  only  as  they  stand  when  first  erected,  but  some  of  tliem  collect 
banks  of  mud  and  gravel,  and  these  accumulate  so  fast  that  I think  the  navi- 
gation is  becoming  more  difficult.  Mr.  Mulvany,  the  inspector  of  fisheries,  was 
in  that  country  a short  time  ago ; I went  with  him  and  Sir  John  Burgoyne  to 
view  these  weirs,  and  Mr.  Mulvany  said  that  the  river  navigation  below  Lismore 
would  be  as  difficult  soon  as  that  above  it,  if  these  weirs  were  allowed  to  raise 
obstructions. 

5646.  Do  you  find  that  besides  the  fish  which  are  actually  captured  by  these 
weirs,  that  there  is  a destruction  of  fish  consequent  upon  their  existence, 
which  fish  are  not  recaptured  either  at  the  wfeir  or  in  any  other  way,  but  are 
destroyed  altogether;  for  instance,  by  being  driven  back  in  their  way  out 
from  the  river  to  the  seas,  by  being  forced  into  the  middle  of  the  river,  where 
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they  become  the  prey  entirely  of  immense  porpoises,  and  fish  of  that  kind  ? — 
No  ; I do  not  think  fish  are  destroyed  in  that  way. 

5647.  Mr.  Bourke.']  Has  the  right  of  the  cotmen  to  fish  with  snapped  nets 
in  the  tidal  portion  of  the  Blackwater  been  questioned? — Not  in  my  time. 

5648.  In  the  instances  where  the  cotmen  have  fished,  it  has  not  been 
questioned  ? — No  one  has  questioned  their  right  at  present,  that  I have  heard. 

5649.  Mr.  Grogan.']  Do  you  consider  that  not  questioning  Jjhe  right  of  the 
cotmen  might  arise  from  this  fact,  that  it  would  be  throwing  a great  deal  of 
good  money  after  a set  of  poor  men  1 — Why  I conceive  they  have  a right  to 
fish,  and  as  to  proceeding  against  these  men,  they  are  nearly  paupers,  many  of 
them  5 they  are  so  poor  that  they  were  fed  at  the  soup  kitchens. 

5650.  You  have  said  that  there  are  about  30  stake  weirs  ? — There  were  some 
time  ago,  and  there  is  a considerable  number  still. 

.'1651.  Now  standing? — Yes. 

5652.  Are  all  those  weirs  in  the  property  derived  from  or  belonging  to  the 
Duke  of  Devonshire  r — Part  of  the  property  on  which  they  stand  belonged  to 
the  Duke  formerly. 

5653.  All  of  them? — Not  all  of  them. 

5654.  Of  those  weirs  that  are  on  the  property  originally  derived  or  held  from 
the  Devonshire  family,  do  they  fish,  as  far  as  you  know,  under  any  right  derived 
from  that  family  ? — 1 do  not  know  how  that  is ; they  exercise  the  right  of 
fishing. 

5655.  With  regard  to  other  weirs,  some  of  them  you  say  are  on  property 
not  derived,  or  even  held,  by  the  Devonshire  family ; with  regard  to  those,  they 
are  now  fished  ? — They  are. 

5656.  Have  they  been  interrupted? — I believe  lately  there  were  prosecutions 
against  one  or  two  of  them,  under  the  Fishery  Act. 

5657.  What  do  you  call  lately  ? — Two  or  three  months  ago. 

565k  Within  the  last  few  months  there  have  been  prosecutions  against 
some  of  them  ? — I understood  so ; I was  not  present  at  the  prosecutions. 

5659.  Prosecutions  under  the  Fishery  Act? — Yes. 

.5660.  Do  you  know  what  complaint  was  charged  against  them,  or  what 
violation  of  the  Act  they  were  charged  with  r — In  some  way  illegal ; I do  not 
know  how ; I was  not  present,  but  I heard  one  or  two  had  been  ordered  to  be 
taken  down.  There  was  one  of  Mr.  Usher’s,  which  interfered  with  the  naviga- 
tion ; I believe  two  of  the  magistrates  ordered  it  to  be  removed,  and  Mr. 
Usher  removed  it ; it  extended  a great  way  into  the  river,  and  was  a hindrance 
to  the  navigation. 

5661 . Was  your  impression  that  the  reason  the  magistrates  ordered  it  to  be 
taken  down,  was,  that  it  was  erected  contrary  to  law,  namely,  beyond  the  verge 
of  low-water  mark  ? — Either  beyond  the  verge,  or  so  far  as  to  obstruct  the 
passage  of  vessels. 

5662.  Has  it  come  within  your  knowledge,  or  have  you  ever  heard  that  the 
right  to  fish  by  these  weirs  has  been  called  in  question,  or  interfered  with  by 
the  late  Duke  of  Devonshire,  his  lessees,  or  representatives  ? — I have  known  the 
Duke’s  tenants  to  carry  on  some  prosecutions  against  these  weirs  on  various 
grounds,  such  as  for  extending  beyond  low-water  mark  ; they  cannot  extend 
be}'ond  low-water  mark  by  law,  and  he  has  obtained  convictions. 

5663.  With  peculiar  penalties  attached? — I think  so. 

5664.  Do  you  ever  recollect  any  judgment  or  decision,  in  consequence  of 
which  any  one  of  these  weirs,  or  any  weir,  has  ever  been  absolutely  prostrated  ? 
— Except  Mr.  Usher’s  I do  not  recollect  any  weir  being  ordered  to  be  taken 
down,  except  an  instance  lately,  but  I am  not  quite  certain  about  that. 

.5665.  You  state  there  are  weirs  erected  in  the  River  Blackwater  on  property 
v^hich  never  was  held  nor  belonged  to  the  Devonshire  family  ? Yes. 

.5666.  They  claim  a right  of  several  fisheries  ? — Yes. 

.5667.  They  have  exercised  that  right? — Yes. 

5668.  There  have  been  prosecutions  for  violation  of  the  Fishery  Act,  but 
what  the  Committee  wish  to  be  informed  is,  whether  there  have  been  any  pro- 
secutions or  trials  between  the  owners  or  lessees  of  these  weirs,  and  the  lessees 
or  representatives  of  his  Grace  the  Duke  of  Devonshire,  as  to  any  right  indepen- 
dent of  the  right  to  establish  fisheries  at  those  weirs  ? — I believe  not. 

5669.  C/mirman.]  With  respect  to  prosecution  of  stake  weirs,  can  you  state 
whether  there  is  a certain  jealousy  between  the  owners  of  weirs  of  that  kind, 
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and  the  owners  of  such  weirs  as  the  weirs  at  Lismore ; that  is,  solid  weirs.  Sir  li.  Musgravf. 

extending  across  the  river  and  above  the  tidal  portion  ? — I believe  if  parties  are  . 

anxious  to  take  as  much  fish  as  possible,  they  wish  to  have  the  weirs  of  others 
cleared  away. 

5670.  From  what  you  know  of  the  people  of  the  Lower  Blackwater,  can  vou 
state  whether  any  dissatisfaction  has  been  excited  in  their  minds  by  prosecutions 
under  such  circumstances  r — Why,  certainly  there  has,  and  particularly  since 
the  Fishery  Act.  These  weirs  extend  but  a short  way  into  the  river,  they  can- 
not go  beyond  low-water  mark.  These  Scotch  weirs  and  also  the  seine  nets 
of  course  cannot  obstruct  the  fish  ; they  do  catch  some,  but  there  is  no  regular 
obstruction  in  the  river,  and  there  has  been  veiy  great  dissatisfaction  on  finding 
that  by  the  Fishery  Act  of  last  Session,  a licence  duty  was  placed  on  the  small 
weirs,  to  the  amount  of  300  per  cent.,  on  the  poor-law  valuation. 

5671.  The  question  refers  to  prosecutions;  is  there  any  dissatisfaction 
amongst  them  because  of  the  prosecutions  under  the  circumstances  which  you 
mentioned,  namely,  that  there  is  a certain  jealousy  on  both  sides ; on  one  side 
a solid  weir,  and  on  the  other  a number  of  stake  nets  ? — Yes ; they  consider  it 
a great  hardship  that  they  should  be  prosecuted  because  their  weirs  extend  a 
short  way  into  the  river,  which  admit  of  the  passage  of  fish  at  all  times,  and 
that  these  great  weirs  should  be  allowed  to  extend  entirely  across  the  river,  and 
closed  up  except  for  one  or  two  days  in  the  week. 

5672.  It  appears  from  that  passage  in  the  charter  which  specifies  the  fishery 
at  Lismore  and,  the  boundaries,  that  there  were  then  existing  at  Lismore  two 
salmon  weirs  and  an  eel  weir? — Yes. 

5673.  At  present  there  is  only  one  weir  at  Lismore  ; now  do  you  suppose 
that  these  two  weirs  described  in  the  charter  extended  both  of  them  across 
the  river,  or  is  it  not  more  probable,  having  regard  to  the  manner  in  which 
fisheries  are  prosecuted,  that  they  each  extended  a certain  way  towards  the 
middle  of  the  river,  and  then  left  a certain  gap,  and  that  k why  they  were 
called  two  instead  of  one  ? — Certainly ; if  one  weir  extended  across  the  river 
the  other  would  he  useless. 

5674.  With  respect  to  the  navigation  of  the  Blackwater,  have  you  not  for 
some  years  past  done  your  best  to  promote  the  traffic  of  the  lower  portion  of 
the  river,  as  far  as  you  could  in  the  present  state  of  the  Lismore  weir,  and  have 
you  not  been  in  the  habit,  and  are  now,  of  running  a steamer  on  the  river  which 
carries  goods  and  passengers  ? — Yes ; I procured  a steamer  in  1 843,  and  placed 
her  on  the  river,  and  she  has  been  running  ever  since  except  in  winter ; she  is 
of  the  same  class  as  you  see  on  the  Thames  here — passenger  steamers. 

5675.  What  depth  of  water  does  she  draw  ? — She  draws  not  quite  three  feet ; 
she  conveys  passengers  and  some  goods,  but  not  much ; she  is  not  made  for 
carrying  goods. 

5676.  Mr.  Scully.]  How  many  passengers  has  been  her  general  average  of 
late  f — Of  late,  since  the  awful  famine,  she  has  not  paid  so  well  as  before,  but 
before  she  paid  very  well. 

5677.  Chairman.]  How  many  passengers  did  she  average  a day  ? — I did  not 
keep  aregular  account ; the  first  season,  I think,  she  paid  about  18Z.  or  20/.  a 
week. 

5678.  How  many  days  did  she  ply? — Five  or  six  days. 

5679.  Going  up  in  the  morning  and  returning  in  the  evening  ? — Sometimes 
she  starts  from  Youghal  and  runs  up  to  Cappoquin,  and  then  goes  back  as  the 
tide  answers;  she  leaves  Cappoquin  in  the  evening  and  goes  to  Youghal. 

5680.  She  made  a trip  up  and  down  the  same  day? — ^Yes. 

5681.  She  carries  light  goods  besides? — Yes,  sometimes  we  have  a quantity 
of  fl.our. 

5682.  At  how  many  places  does  she  stop  in  the  passage  between  the  two 

points? — I think  four  or  five.  ■ 

5683.  One  of  them  is  the  termini  ? — Yes;  I have  had  to  build  quays  myself. 

5684.  Flow  many  passengers  can  she  carry? — She  can  carry  near  300. 

5685.  How  many  feet  of  water  would  she  draw  if  she  had  that  number  of 
passengers  on  board  ? — I tliink  with  300  she  would  draw  near  four  feet. 

5686.  So  that  even  a vessel  of  that  magnitude  is  of  far  less  burthen  than 
such  a vessel  as  might  make  the  passage  up  from  Lismore  to  Fermoy  if  the 
works  mentioned  in  ColonelJones’s  report  were  carried  into  execution?— Yes 
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Sir  ii.  Musgrave.  but  having  the  navigation  of  the  upper  river  stopped  paralyzes  the  trade  in  a 
A -1  8 great  measure  of  the  lower  portion ; for  instance,  as  to  flour  there  is  a great 

7 ‘ 49-  deal  of  flour  in  the  Fermoy  district  that  is  sent  down  for  exportation,  but  they 

have  to  send  it  20  miles  by  land. 

5687.  Cappoquin  is  not  the  terminus  which  you  would  have  selected  if  you 
had  had  your  choice  between  Cappoquin,  Lismore,  and  other  towns  lying  fur- 
ther up  the  river.  You  selected  Cappoquin  because  it  is  nearest  to  the  place 
where  the  river  ceases  at  present  to  be  navigable  r — There  is  a bridge  at  Cappo- 
quin which  effectually  prevents  any  vessel  from  going  on. 

5688.  Mr.  Bourke.]  Is  Cappoquin  the  usual  terminus  for  steamers  r — Yes ; 
there  is  a wooden  bridge  there. 

5689.  It  it  not  usual  to  take  passengers  in  an  iron  boat  down  the  river  from 
Cappoquin  to  the  steamer  ? — I have  an  iron  boat  which  takes  passengers  some- 
times when  it  is  an  object  to  start  at  very  near  low  water. 

5690.  Chairman.]  In  general  she  loses  the  tide  at  Cappoquin  ? — Thetidegoes 
up  to  Lismore  bridge. 

5691.  Mr.  Grogan.]  Does  not  the  tide  go  onto  the  upper  end  of  the  canal? 
—There  is  a rapid  stream  below  Lismore  that  is  dammed  completely  by  the 
tide. 

5692.  Does  the  tide  flow  over  the  shoal? — It  rises  just  over  the  shoal  at 
spring  tides  as  I understand. 

5693.  And  extends  into  the  shoal? — Yes. 

5694.  Have  you  ever  had  occasion  to  survey  or  examine  that  shoal,  so  as  to 
know  of  what  it  consists  r — It  consists  of  a deposit  of  gravel. 

5695.  Mr.  O.  Gore.]  You  read  a clause  from  a lease  granted  by  Lord  Bur- 
lington to  Mr.  Drew,  from  whom  you  derive  property  in  the  neighbourhood  of 
BaUyduff  r — He  was  tenant  of  the  property  at  the  time. 

5696.  You  hold  under  that  lease,  do  you  not  ? — No,  not  under  this  lease ; I 
hold  some  land  that  was  leased  by  this  instrument. 

5697.  In  that  clause  there  is  a right  reserved  to  Lord  Burlington  and  his 
heirs  to  land  goods  at  BaUyduff? — Yes. 

5698.  Was  that  a printed  clause ? — Yes. 

5699.  Is  it  a clause  that  is  generaUy  inserted  in  aU  clauses  granted  by  Lord 
Burlington  ? — I do  not  know. 

5700.  But,  being  printed,  is  not  that  a proof  that  it  is  a general  clause  inserted 
in  Lord  Burlington’s  leases  ?-*-I  should  think  so,  in  leases  of  Blaekwater  lands ; 
but  I cannot  say. 

5701.  yir.  Bourke.]  There  seems  to  be  a great  difference  of  opinion  as  to  the 
part  of  the  River  Blaekwater  where  the  tide  ceases  to  flow;  is  it  your  opinion 

mat  the  shoal  at  the  mouth  of  the  Onnishade  River  is  or  is  not  affected  by  tide  ? 

Certainly,  it  is  affected,  from  the  best  information  I can  get.  I have  not  been 
up  there  at  high  spring  tides,  but  from  lightermen  and  from  gentlemen  whose 
property  is  in  the  nei^bourhood,  I am  informed  that  the  tide  does  so  over  that 
shallow.  ® 

5702.  Ckab'tnan.]  Is  it  not  a fact  that  the  fishery  which  is  carried  on  at  Lis- 
more weir  is  treated  both  by  the  tenant,  the  lessee  of  the  fishery,  and  bv  the 
Commissioners,  as  coming  within  the  clause  of  the  Act  of  Parliament  by  which 
the  same  open  season  is  given  to  those  whose  fisheries  are  a little  beyond  the 
tide-way,  as  by  the  previous  clause  is  secured  only  to  those  whose  fisheries  are 
withm  the  tide-way;  that  is  to  say,  the  open  season  is  earlier  for  such  fishery 
than  tor  the  fishery  in  what  is  called  the  freshwater  portion  of  the  river  but  bv 
a subsequent  clause  the  same  benefit  is  conceded  to  those  freshwater  fisheries 
which  he  within  a little  distance,  specified  by  the  clause,  above  the  tideway  ?— 
Yes;  and  the  only  one  which  comes  under  that  description  is  the  Duke’s  weir 

5703.  And  the  Lismore  fishery  is  treated  by  the  Poor-law  Commissioners  as 

being  within  that  clause,  and  therefore  within  that  limited  distance? Yes  it  is 

within  two  miles.  ’ 

5704-  Does  the  clause  recite  that  there  would  be  no  injury  to  the  fish  but 
great  advantage  to  the  public,  if  the  benefit  of  the  clause  to  which  ! refer  were 
extended  to  permanent  or  fixed  weirs  situate  within  two  miles  from  the  place 
where  the  tide  ceases  to  ebb  and  flow  ? — Yes.  ^ 

5705.  Then  I understand  the  LLsmore  weir  must  be  within  two  miles  from  the 
place  where  the  tide  ceases  to  ebb  and  flow  ? — No  doubt  of  it. 

5706.  What 
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5706.  What  is  the  distance  from  the  tail  of  the  shoal  to  the  Lismoie  weir? — Sir  R.  Musgrave. 

It  is  not  half  a mile.  

5707.  You  are  satisfied  the  tide  comes  up  to  the  shoal? — So  I am  informed  by  ^7  April  1849. 
a gentleman  who  possesses  property  there,  and  from  lightermen  who  go  up  the 

river.  I have  not  been  there  at  high  spring  tides  myself.  I have  gone  in  an  iron 
boat  to  the  tail  of  the  shoal. 

5708.  Mr.  Scully.}  Have  you  passed  it  in  a boat? — Yes. 

5709.  Do  you  wish  to  make  some  remarks  as  to  the  operation  of  the  Act  on 
the  river  in  general,  or  any  particular  part  ? — There  is  a tax  of  300  per  cent,  laid 
by  the  Act  of  last  Session  on  these  small  weirs  down  the  river  ; that  is  to  say,  they 
are  valued  at  from  5I.  to  7/.  and  10 Z. ; and  the  tax  is  15Z.  for  each  weir.  The 
Commissioners  have  made  it  7/.  los.y  so  that  on  some  of  them  the  tax  is  150  per 
cent.  Then  these  cotmen,  wno  are  labouring  men,  and  mostly  fed  in  our  soup 
kitchens,  are  required  to  pay  a licence  of  155.  or  30^.  You  might  as  well  ask 
them  to  pay  lOoZ.  as  1 Z. ; most  of  them  were  fed  in  the  soup  kitchens  at  the 
time  of  the  famine.  To  my  knowledge  many  of  them  were  living  on  turnips 
during  a great  part  of  the  winter,  and  it  Is  generally  conceived  a great  hardship 
that  this  enormous  tax,  which  is  a prohibitory  tax  considering  the  poverty  of  these 
people,  should  be  laid  on  them,  considering  the  low  value  of  the  weirs,  and  that 
the  same  Act  should  carefully  provide  that  the  Duke  of  Devonshire’s  weir  should 
not  pay  more  than  10  per  cent. 

5710.  Mr,  Bourke^  Are  you  aware  that  the  proceeds  of  this  fund  are  intended 
to  be  applied  for  the  preservation  of  fish  on  the  spawning  beds  ? — That  is  the 
object  of  the  Act. 

571 1.  Do  you  not  think  it  of  very  great  advantage  to  cotmen  in  the  river  if 
fish  were  so  well  preserved  on  the  spawing  beds  that  there  would  be  a consider- 
able increase  of  fish  in  the  river  ? — No  doubt  they  would  derive  benefit  if  the  fish 
were  preserved,  and  allowed  to  breed,  but  the  great  hardship  is  this,  that  here  in 
a season  of  the  greatest  distress,  you  require  them  to  pay  a penalty  that  is  quite 
beyond  their  means;  very  few  indeed  are  employed,  and  it  is  the  opinion  of  the 
magistrates  that  they  will  be  driven  to  the  workhouse. 

5712.  Mr.  O.  Gore.']  The  Commissioners  have  the  power  of  diminishing  the 
tax? — They  have  made  it  15  s.,  which  is  a prohibition. 

5713.  Mr.  Bourke.]  Do  you  not  think  if  this  were  represented  to  the  Com- 
missioners, that  it  amounts  to  a prohibition,  that  the  tax  would  be  lessened,  they 
having  the  power  to  reduce? — There  has  been  an  application  made  already,  and 
the  tax  remains  at  155.  It  is  a great  hardship  on  the  poor  people.  At  the  last 
Waterford  assizes,  Judge  Perrin  stated  to  several  o the  grand  jurors  that  they 
•might  as  well  have  imposed  a tax  on  mowing  and  reaping. 

5714.  Chairman.]  Are  you  acquainted  with  Mr.  Foley’s  mode  of  fishing  the 
Lismore  weir ; whether  the  terms  of  the  Act  of  Parliament  are  complied  with  by 
him? — Why,  on  one  occasion,  Mr.  Jackson  found  the  weir  barred  up,  which  Mr. 

Croker  has  alluded  to  already.  I can  only  say  what  Mr.  Croker  has  said,  that  it 
was  actually  barred  up  when  it  ought  to  have  been  opened ; and  it  was  represented 
to  Mr.  Jackson,  the  magistrate,  that  Mr.  Foley  was  in  a bad  state  of  health  ; that 
• his  men  did  it  without  directions,  and  Mr.  Jackson,  whose  motives  cannot  be 
•questioned,  who  is  a very  independent  and  impartial  magistrate,  did  not  inflict  a 
fine.  This  was  considered  a great  hardship  by  the  public,  that  the  Duke  of 
Devonshire’s  tenant,  under  any  circumstances,  should  be  allowed  to  bar  up  a weir 
and  escape  a fine,  while  poor  creatures  were  sent  to  gaol. 

5715.  Mr.  Bourke.]  Who  are  the  poor  creatures  sent  to  gaol? — They  are 
frequently  sent  to  gaol. 

5716  . In  the  Biackwater? — Yes,  for  catching  fish  out  of  season. 

5717.  Mr.  O.  Gore.]  You  said  it  was  done  without  Mr.  Foley’s  knowledge,  as 
he  stated,  he  being  ill  at  the  time? — Yes. 

57 18.  Do  you  know  what  course  Mr.  Foley  took  with  regard  to  that  ?■ — It  was 
admitted  that  this  had  occurred  at  a public  meeting  at  Cappoquin,  and  Mr.  Foley 
said  he  would  dismiss  or  had  dismissed  the  man. 

5719.  Do  you  know  that  he  did  dismiss  him  ? — I do  not. 

5720.  Chairman.]  Do  you  know  of  any  other  case  besides  that  of  any  com- 
plaint against  Mr.  Foley  ? — Nothing-substantiated.  There  have  been  branches  of 
trees  brought  down  by  the  winter  floods,  which  cause  obstruction. 

572.1.  Mr.  0.  Gore.]  You  never  knew  him  guilty  of  any  wilful  infringement  of 
the  Fishery  Laws? — Indeed,  I cannot  say.  The  Act  requires  that  all  the  boards 
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Sir  R.  M,„gntc.  ^bove  the  box  should  be  removed.  Now  those  boards  are  left  there  constantly  ■ 
I thuik  that  IS  not  right ; nor  is  the  sill  of  the  box  on  a level  with  the  bed  of  the 
April  1849,  river.  It  IS  higher  than  the  bed  of  the  river.  * ' 

5722.  Chairman.]  You  have  given  in  a report  as  part  of  votlr  evidence  and  von 

have  referred  to  a list  of  plans  marked  (D.)  When  you  return  to  Ireland  Ln 
you  send  the  plans  referred  to  in  that  listr-Lord  Mountcashel  has  all  eicent 
the  section  of  the  locks.  excepi 

IreS:  I g»‘  it  in  London,  it  is  in 


ZuncE,  30“  die  Aprilis,  1849. 


Jf.  T.  Foley,  Esq. 


30  April  1849. 


Captain  Archdall. 

Sir  Henry  Winston  Bairon. 
Mr.  Bourke. 

Mr.  Fa^an. 


MEMBERS  PRESENT. 


Mr.  Ormsby  Gore. 
Sir  Percy  Nugent. 
Mr.  Scufly. 

Mr.  Stafford. 


THOMAS  CHISHOLM  ANSTEY,  Bsa.  in  the  Chair. 


Nehon  Trafalgar  FoUg,  Esq.,  called  in ; and  Examined. 


tismore.  Lismore  ?— I reside  at  Ballyin,  near 

the  DukeTif“n™'’  *1?  fi^Lery  at  Lismore,  which  you  hold  under 

efad  ^ ^ ™ tLe  lessees  of  the  fishery. 

5726.  Who  ts  the  other  lessee:— A Mr.  Cliffe.  ^ 

agrSenr*'’**  is  not  a lease:  it  is  a special 

What  IS  the  date  of  it?— I think  it  is  in  1829,  our  last  agreement- 
the  fishery  has  been  in  my  family  tor  nearly  60  years  ^ ’ 

hefdlfitts  ™ f“‘>'er 

5730.  How  long  did  your  father  hold  it?— Since  1822 
fatS,’withtrothXirtr.“  family?_Of  my  grand- 

5732-  What  rent  do  you  pay  for  the  fishery  }—£.  700  a year. 

1 IT®  amount  of  rent  varied  at  different  periods,  or  has  vour  familv 

^ways  held  it  at  that  rent  ?-I  believethey  have  alway  pa  dVe  same  rert 
well  as  I know ; to  my  knowledge  it  has  not  varied.  ’ 

5734;  Have  you  observed  a falling  off  in  the  supply  of  fish  in  the  Rlnok 

mmm  acquainte^with  the  river  7— It 

many  jeais  smce  1 first  became  acquainted  with  the  river-  I mav  sav  I have 

th“tS  has  fallen  oVin 

particular? — I have  been  manager  of  the  fisherv  T 
think  since  the  year  1824  more  directly  than  before  ^ ^ 

in  diffeient  years  ; m some  years  it  may  come  up  to  very  nearly  an  average  of 
years  5 the  worst  year  I recollect  was  1845.  ^ ^ average  ot 

573.9-  To  what  do  you  attribute  the  decrease  in  that  year? — It  was  I thiTik 
a dry  summer,  and  the  stake-net  weirs  took  a gi-eat  deal  of  fish  in  thrkdl  The 

yef/>-N^?thhiTnrh,f  ^ Blaokwater  in  1845  than  any  other 

thriish.  ’ ^ * oii-ouinstances  were  more  favourable  for  taking 

574>-  Why- 
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5741.  WEy  so  ? — In  dry  weather  the  fish  run  more  in  shore,  and  the  stake-  j 
net  weirs  are  right  in  the  race  of  the  tide,  and  consequently  the  fish  are 
attracted  to  the  stake-net  weirs  by  the  race  of  the  tide. 

5742.  Are  not  all  the  stake-net  weirs  in  the  tideway? — Every  one. 

.5743.  Is  there  not  the  same  quantity  of  water  in  the  tidal  portion  of  the 
Blackwater  in  a dry  year  as  in  a season  of  flood  ?— No,  I should  say  not. 

5744.  Do  the  floods  affect  the  tideway  considerably  in  the  Blackwater? — 
Yes  ; they  affect  the  run  of  the  tide.  There  is  a very  much  stronger  run  of 
tide  when  there  is  a great  quantity  of  fresh  water  coming  down. 

5745.  In  that  year  the  stake  weirs  were  more  destructive  than  in  any  other 
year  ? — I attribute  the  decrease  of  the  fish,  as  I stated  before,  to  the  favourable 
circumstances  of  the  Scotch  or  stake-net  weirs  in  that  year. 

5746.  When  were  the  stake  weirs  first  brought  into  the  Blackwater? — The 
first  erection  was,  I think,  in  1809,  as  well  as  I have  been  informed. 

5747.  Was  Mr.  Hailiday  the  person  who  introduced  them?— Yes. 

5748.  Was  he  a Scotchman  ? — So  I understand. 

5749.  Had  he  any  land  on  the  Blackwater,  or  was  he  in  any  way  connected 
with  t^t  river  ? — No,  he  was  an  adventurer.  He  instructed  the  population, 
and  they  afterwards  turned  upon  him  and  made  him  fly. 

5750.  Why  did  they  turn  upon  him? — I suppose  they  themselves  made  use 
of  the  instruments  or  engines  for  killing  fish  which  he  had  put  up. 

5751.  What  people  turned  upon  him? — This  is  before  my  time ; of  course 
I can  only  state  what  I have  heard. 

5752.  Were  they  proprietors  or  fishermen  ? — I believe  the  farmers  holding 
land  upon  the  river  side. 

5753.  Were  there  any  disturbances  on  the  part  of  the  cotmen  or  fishermen 
on  that  occasion?— I really  do  not  know,  for  it  was  in  1809,  and  I was  not  of 
sufficient  age  at  that  time.  I only  take  it  from  conversations  that  occurred 
afterwards. 

5754.  Have  there  been  any  disturbances  since  you  became  acquainted  with 
the  river,  on  that  ground  ; have  you  heard  of  any  disturbances  occasioned  by 
the  presence  of  stake  weirs  ? — No  ; I have  not  heard  of  any  disturbances  be- 
tween the  stake-net  owners  and  the  cotmen. 

5755.  Have  you,  as  lessee  of  the  fishery,  felt  yourself  called  upon  to  prose- 
cute the  owners  of  stake  weirs  ? — Yes  ; I have  in  some  cases  prosecuted. 

5756.  Before  what  courts  did  you  prosecute  them? — I prosecuted  them 
before  the  Court  of  Petty  Sessions. 

5757.  Was  there  any  appeal  to  the  quarter  sessions  from  the  decision  of  the 
petty  sessions  ? — No,  I do  not  think  there  was. 

5758.  How  did  the  petty  sessions  deal  with  your  complaint? — I prosecuted 
some  of  the  stake-net  weir  owners  for  being  beyond  low-water  mai-k,  and  I got 
a conviction,  but  it  was  conditional ; the  stake-weir  owner  agreed  to  take  down 
his  wing  to  bring  it  within  low-water  mark,  although  the  weir  was  a good  deal 
beyond  it.  It  involved  a question  which  I thought  was  more  for  a higher 
court  than  for  the  court  of  magistrates,  for  many  of  those  weirs  had  been  filled 
in,  and  the  very  construction  of  them  caused  an  embankment,  which  I con- 
sidered did  not  bring  them  within  low-water  mark,  although  they  were  abso- 
lutely dry  in  their  pounds.  I will  show  the  Committee  a map  of  a stake-net 
weir.  Then  the  magistrates  were  of  opinion  that  that  embankment  exempted 
them  from  the  section,  so  1 thought  it  involved  too  nice  a point  of  law  to  go  on 
with.  Many  of  these  weirs  have  been,  to  my  own  knowledge,  embanked,  and 
many  of  them  have  become  dry  in  consequence  of  the  obstructions  afforded  to 
the  free  passing  of  the  river  and  the  deposit  of  the  river  in  their  pounds. 

5759.  Am  to  understand  you  to  say  that  the  stake  weirs  having  obstructed 

the  I’iver  and  having  thereby  occasioned  the  formation  of  shoals  of  a consider- 
able extent,  the  magistrates  decided  that  the  alteration  in  the  bed  of  the  nver 
so  occasioned,  took  the  case  out  of  the  statute,  or  made  it  ffifficult  for  them  to 
convict  the  owners  of  these  weirs  under  the  statute  ? — No;  I do  not  say  that 
they  decided  it,  but  I saw  that  that  was  their  feeling,  therefore  I did  not  deem 
it  prudent  to  bring  the  question  before  them.  . 

5760.  Did  they  intimate  any  opinion  to  that  effect  ? The  opinion  was  given 
casually  in  the  course  of  the  discussion. 

5761.  And  vou  dropped  tlie  prosecution  ? — ‘No,  I did  not  drop  the  prosecu- 

0.40.  3*^4 
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N.T.  Folc),  Esq,  tion,  hut  the  owner  agreed  to  take  down  the  wing,  with  which  I for  the  time 
30  April  1848.  satisfied  ; he  took  it  down  accordingly,  but  he  has  since  re-erected  it. 
*ePlanaith<,„,H  H yo”.  speaking  of  one  case  .5—1  am  speaking  of  this  case  of  John 

oeerianattheand.  Hodnett.  Here  IS  a diagram  made  in  a boat  at  the  time  [producing  the  same') 
It  IS  a rough  thing,  but  however  it  was  done  at  the  time. 

57()3- .1  see  that  this  was  done  on  the  13th  of  September  1844,  and  that  the 
weir  which  you  prosecuted  on  that  occasion  was  at  Rhinecrue,  in  the  River 
Blackwater  ? — Yes. 

5764.  Whereabouts  is  Rhinecrue  ? — It  is  immediately  above  the  wooden 
bridge  at  Youghal ; about  two  or  three  miles  above  Youghal. 

5765.  Is  it  near  Muckridge  ? — It  is  above  Muckridge. 

BafhS'r  property  is  it  ’—At  present  it  is  Mr.  Smyth’s  propertj-,  of 

5767.  Did  you  dispute  the  right  of  these  people  to  fish  there  at  all,  or  did 
you  merely  dispute  their  right  to  set  up  a weir  at  that  particular  place  5—1 
have  nothing  to  do  with  disputing  the  right  of  title. 

5768.  Mr.  0.  Gore.']  Was  that  prosecution  instituted  by  you,  or  on  the  Duke 

of  Devonshme  s account  r— rUl  prosecutions  under  the  6th  and  6th  Victoria  are 
instituted  by  me. 

57(^9.  Chairman.]  In  that  case  you  obtained  a conviction  : at  least  you  ob- 
tained the  removal  of  the  wing  complained  of  ? Yes. 

5770.  Did  you  in  the  other  prosecutions  which  you  instituted,  obtain  no 
better  result  r I did  not  to  my  recollection  take  any  proceedings  under  that 
section  against  any  more  of  them,  for  the  reason  I state. 

577 Under  what  section  then  did  you  prosecute  the  others  ?— I prosecuted 
weu-s  for  bemg  erected  since  the  passing  of  the  Act ; I prosecuted  Mr.  Chris- 
topber  Musgrave  Ussher,  of  Camphire. 

5772.  Mr.  O.  Were  those  stake  weirs  ?— Yes ; for  erecting  stake 

weirs  on  the  River  Blackwater,  injurious  to  the  navigation  of  the  river.  I,  as  a 
merchant  trader  living  at  Lismore,  and  not  at  all  in  connexion  with  the  Duke 
ot  IJevonshire  s fishery,  felt  serious  injury,  or  at  least  apprehended  that  there 
might  be  serious  injury  from  that  weir  to  my  property,  in  passing  up  and  down 
the  river  in  b^ges,  and  as  it  was  a recent  erection,  and  involved  a verv 
simple  mode  of  prostration,  I took  upon  myself  to  do  so. 

5773;  Chairman,]  Is  Mr.  Christopher  Ussher  related  to  Mr.  Arthur  Ussher^’ 
— les,  he  IS  connected. 

5774-  On  what  property  did  he  erect  his  weir?— On  Camphire 

5775-  Whereabouts  is  that  ?— About  three  miles  below  Cappoquin. 

. 577b.  Did  you  obtain  a conviction  ? — Yes. 

f 'I*  prostrated  ?— The  weir  was  prostrated  ; there  was  a 

fortaight  given,  or  10  I.  penalties  ; there  were  two  partners  in  the  weir;  two 
?■  ® tenants  held  the  weir  under  him,  and  there  was  5 1.  upon  each 

if  they  did  not  prostrate  the  weir  within  a fortnight.  ^ 

5778.'  ^ere  did  you  prosecute  Mr.  Hodnett  ?— At  Tallow  Bench 

as  I remember 

. 5780.  Has  Mr.  Keily  a weir  of  the  same  kind  ?— Yes  ; there  are  several  on 
his  property ; I think  Major  Croker  was  another. 

5781.  Has  he  a weir  of  the  same  kind? — No. 

5782.  Who  were  the  magistrates  before  whom  you  prosecuted  Mr.  Ussher’ 

Dun^aTOn"*"*  ™ resident  magistrate  who  resides  at 

3783-  Did  you  prosecute  at  Cappoquin  ?-Yes  ; Mr.  Howley  was  one  of  the 
magistrates,  and  I think  Mr.  Pierce  Heley.  ^ 

5784.  W as  either  of  those  gentlemen  a wen-  owner  ?— No  ; but  Sir  Richard 
Keane  has  land  upon  the  banks  of  the  river. 

5785-  Did  you  ever  prosecute  or  threaten  to  prosecute  Sir  Richard  Mus- 
grave, or  any  of  bis  people,  for  fishing  at  Cappoquin  ? — Yes,  I did. 

5786.  Did  they,  notwithstanding  your  intimation,  continue  to  fish'— I have 
heard  that  they  fished  last  year  after  that  intimation,  but  I do  not  believe  that 
they  have  fished  this  year ; it  has  not  been  reported  to  me,  at  least. 

57S7.  Have  you  prosecuted  them  ? — No. 

5788.  Was 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  FISHERIES  (IRELAND).  401 

5788.  Was  not  a person  employed  by  you  to  stand  upon  tbe  shore  and  watch 

them  whilst  fishing  .'—No,  not  specially ; the  water-bailiffs  that  were  emuloved 
were  directed  to  do  that  duty.  ' 

5789.  And  they  did  that  duty?— Yes;  they  gave  me  notice  of  it. 

5790.  Did  not  Sir  Richard  Musgrave  intimate  to  you  his  intention  of  tryine 
the  question  at  law  if  they  persevered ?— Yes,  through  the  men;  his  men  I 
think,  told  me  that  they  intended  to  persevere,  but  I had  no  direct  communi- 
cation  with  Sir  Richard  Musgrave. 

579!.  But  at  all  events  you  had  that  intimated  to  you,  and  have  not  nro- 
secuted ; the  men  said  they  would  fish  ? — Yes.  ^ 

5792.  Was  that  at  Toui*een  or  Cappoquin.^ — The  lands  of  Toureen. 

5793-  Have  you  yourself  been  prosecuted  for  fishing  at  Canpoauin  No 
never.  n 'i  • 

5794*  Has  your  father  been  prosecuted  for  fishing  at  Cappoquin? Never 

5795-  Was  he  or  were  you  threatened  with  prosecution  for  stretching  a net 
across  the  water  at  Cappoquin  ? — Formerly  there  was  a seine  thrown  across  the 
river  ; what  is  called  a stop  net. 

5796-  And  you  were  threatened  with  prosecution  ? — Yes,  for  that. 

5797-  Were  you  prosecuted?— Not  threatened  with  prosecution,  but  it  was 
represented  by  some  parties  to  my  father  that  it  was  conceived  illegal. 

579S-  And  your  father  removed  it  ? — He  did. 

5799-  Has  it  been  erected  since  ? — Never. 

5800.  Have  you  prosecuted  any  other  persons  for  fishing?— I have  prose- 

cuted lately ; I prosecuted  a man  of  the  name  of  Ryan  for  using  a stake-net 
weir  without  a licence.  I got  a conviction  of  half  the  penalty,  31.  15  s.,  I think 
and  an  order  for  the  weir,  nets,  and  stakes  to  be  sold.  ’ 

5801.  That  was  under  the  Licensing  Act  of  last  year? — Yes. 

5802.  That  was  for  an  offence  against  the  revenue  ? — Yes. 

5803.  Where  was  that  stake  net  erected  ? — A.t  the  Broad  of  Clashmore 

5804.  Where  is  Clashmore  ?— It  is  about  12  miles  lower  down  than  Canuo- 
quin. 

5805.  How  much  above  Youghal? — Seven  or  eight  miles. 

5806.  Whose  land  is  it? — The  present  Lord  Huntingdon’s. 

5807.  Did  you  prosecute  anybody  else  ?— No,  I do  not  recoUect  any ; but 
Kyan  was  prosecuted  by  another  party  for  erecting  a weir  contrary  to  the  statute 
which  prohibits  weirs  under  20  years,  under  the  5th  & 6th  of  Victoria. 

5808.  On  the  same  spot  ? — It  is  nearly  on  the  same  spot ; the  two  weirs  are 
close  together. 

5809.  What  was  the  result  of  that  prosecution  ? — A conviction  and  an  order 
of  prostration. 

_ 5810.  Was  he  prosecuted  in  the  interest  of  the  public,  or  was  he  prosecuted 
in  the  interest  of  the  claimant  of  a several  fishery  r — He  was  prosecuted  bv 
Mr.  Ronayne,  of  Youghal. 

581:.  Mr.  Thomas  Ronayne  ? — Yes. 

^ Ronayne  is  not  himself  the  claimant  of  any  sever£d 

nsnery  r — iNo. 

5^13-  Therefore  he  prosecuted  for  an  offence  against  the  Act  simply  ?— Yes. 

decision  was  that  the  weir  could  not  be  iustified,  and  it  was 

prohibited  t — Yes. 

5815.  Has  it  ever  been  re-erected  ?~No  ; I do  not  think  it  has. 

5816.  Have  any  of  those  weirs  been  re-erected  ? — I do  not  think  they  have  ; 

the  one  that  I prosecuted  was  only  partially  stripped  of  its  netting,  but  the 
other  was  wholly  stripped.  x ^ rr 

t 1 abated  been  restored  ?— No,  not  up  to  the  time 

1 left. 

5818.  Then  am  I to  understand  that  so  far  as  you  and  other  parties  have 
prosecuted  against  stake  weirs,  the  convictions  have  been  effectu^,  and  that 
none  of  those  which  have  been  abated  have  been  since  restored,  so  far  as  yon 
know. — Those  two  and  Mr.  Ussher’s  are  the  only  weirs  that  I am  aware  of 
which  have  been  abated. 

5819.  Are  there  many  more  besides  those  you  have  mentioned  which  are 
used  for  fishing  the  weir? — A great  many;  there  are  23  stake-net  weirs  in 
fishing  order  now. 

3 F 5820.  They 
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5820.  They  are  aU  Uahle  to  prosecution  ?—Ves,  every  one,  as  being  beyond 
low  water-mark,  and  injurious  to  the  navigation.  pulilic 

hnSiless-^t^ttri.:- 

step  towlrf  araUoge^^  the  pubUc  prosecutor.  I have  incurred  odium 

Tsfl^nrere^bL*’'-;"  made  to  them  i-I  have  spoken  to 
some  of-  the  ComSssioners  , I do  n*ot  know  that  any  parties  have  ever  made 

'“^8f4.°YonTe‘-aware  that  at  present  the  Fishery  Commissioners  are  Mr. 

Md^h'atte' mte  mmbers  of  the  Board  of  Works  have  “ the  first 
instance,  nothing  to  do  with  that  department  i-Yes  ; I am  aware  that  thos 

‘Is?"  ;'on  »m“Mn\?t”t:o  or  either  of  themr- 

complain  to  them  i-Within.  I dare  say,  two  or 

*XTwhat  was  their  answer  ?-Their  answer  was  that  the  Duke  of  Devon- 
shire had  arett  rights  in  the  river ; they  did  not  exactly  wish  to  come  forward 
5829  irylr^opLion,  those  stake  weirs  are  highly  injurious  not  only  to 

^^"/8lo!'Cy:Strtt^:SjSi  of  the  river,  and  they  e-e  an 
destr^tion  of  fish  r— They  obstruct  the  navigation,  so  much  so  that  I was  very 
Srirnpon  one  last  year,  on  the  9th  of  September,  though  knowing  the 

Ts3“  ASrnnTe“"sS^^^^^^^  of  fish  yon  think  them  objectionable 

would  cause  a destruction  of  the  breeding  fish  it  they  were  properly  fished , if 
They  werno?  Sed  in  the  close  season.  I do  not  say  that  they  would  at  aU 

''=T33?‘YrSlSo"pt  season  the  only  mjury  v^h  they  do  yon 
is,  that  they  kill  the  fish  which  your  weir  would  otherwise  kill.— Yes,  in  the 
open  season  they  would  otherwise  be  killed  up  the  river 

Do  they  keep  the  weekly  dose  season  weU’— No,  they  do  not  at  all. 
5835.  Do  no/they^cn  the  gates?- No  ; in  every  way  possible  they  evade 

‘’'sslril™' do  you  know  that  fi.ct?-I  know  it  from  reports  of  my  men,  and 
from  my  personal  observation;  I have  prosecuted  a good  many  of  them  for 

Have  you  convicted  them  for  that  offence  r — I have. 

5838.  Have  the  convictions  been  effectuaU—No ; it  has  not  at  ail  put  a 

“‘°38?q*How  h'as’'that  happened?— The  penalty  in  some  cases  is  5 ( minimum, 
hut  *ink  that  they  run  the  chance,  because  there  is  a great  difficulty  in 
teectinrtLmT  there  is  a great  length  of  river,  and  there  is  only  one  boat 
which  /employ,  a boat  with  three  men,  and  that  boat  has  a very  great  extent 
of  river  to  go  over;  the  parties  can  by  setting  a watch  upon  a promontory  of 
land  see  when  that  boat  is  approaching,  and  they  have  the  means  of  shuttmg 
nr  nnening  their  gates,  so  as  to  appear  to  observe  the  close  time. 

c8io  That  is  fo  say,  if  the  magistrates  impose  only  the  mminium  penalty  it 
is  forth  the?r  while  to  run  the  rS  ?-It  would  be  worth  their  whde  to  run  the 

risk  for  they  may  offend  ten  times  and  not  be  caught  once.  f 

5841.  Have  yL  not  found  that  to  be  a reason  with,  the  magistrates  for 

poLg  the  maximum  penalty  when  a conviction  is  obtained?-No,  1, never 
have  had  the  maximum  penalty  imposed.  , 5' 

5842.  How  do  you  account  for  that?— I really  do  not  know. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  FISHERIES  (IRELAND).  403 

5843.  Is  it  from  a disinclination  on  the  part  of  the  magistrates  to  punish 
severely  for  that  offence  ? — I cannot  say  that  I have  ever  found  a disinclination 
to  punish  ; but  they  look  upon  5 ?.  as  a very  heavy  penalty. 

5844.  What  value  do  you  suppose  that  the  fish  captured  during  the  weekly 

close  season,  say  during  36  hours,  on  an  average  would  fetch  in  the  market  ? 

It  depends  upon  a great  many  circumstances,  such  as  the  wind ; if  the  wind  is 
playing  upon  the  weir  so  as  to  attract  the  fish,  of  course  a great  deal  more  fish 
will  run  into  that  weir  than  under  less  favourable  circumstances. 

5845.  If  you  were  to  estimate  the  risk  that  the  parties  run,  what  proportion 
should  you  conceive  the  minimum  penalty  of  5 X.  to  bear  to  the  value  of  an 
average  take  of  fish  during  those  periods  ? — Sometimes  a weir  may  catch  in 
that  time  20  1.  worth  of  fish ; I have  known  one  weir  catch  15 1.  worth  of  fish 
in  one  tide,  but  that  waa  in  the  proper  season. 

5846.  Mr.  O.  Gore.~\  Is  that  the  highest  you  know  ? — Yes,  in  one  tide  the 
highest  I have  ever  heard  of. 

5847.  Chah-man.']  At  one  stake  weir? — At  one  stake  weir,  and  that  same 
weir  I think  took  49  /.  worth  of  fish  in  one  week. 

5848.  Mr.  Scully.']  At  what  time  of  the  year  was  that  ?— In  the  open  season  j 
in  the  summer ; last  summer. 

_ 5849.  Chairman^  Do  you  find  that  ail  these  weirs  continue  to  fish  the 
river  during  the  yearly  close  season? — No  ; the  greater  number  of  them  have 
net  work  on  them ; some  of  them  are  made  with  laths  of  iron,  and  they  con- 
tinue to  fish  a long  time,  because  they  can  put  up  the  gates  and  take  them 
down  in  a very  short  time,  but  those  that  have  nets  are  all  »onder  the  Act 
obliged  to  strip  them  off  within  36  hours. 

5850.  I am  speaking  now  of  the  yearly  close  season  ; do  you  nnd  that  these 
weirs  are  used  for  the  purpose  of  fishing  the  river  during  the  yearly  close 
season  ?- — Y es  5 I have  stated  that  those  which  are  composed  of  rods  of  iron  or 
of  wood  do  evade  the  annual  close  season. 

5851.  But  not  the  others? — The  others  are  obliged  to  strip  off  the  netting 

within  36  hours  after  the  close  season,  consequently  we  can  see  them,  but  the 
parties  whose  weirs  are  othemise  constructed  have  every  opportunity  of  evading 
the  Act.  “ 

5852.  Surely  the  gates  in  the  other  weirs  must  be  kept  open  also  during  the 
yearly  close  season  under  the  Act  ? — They  can  hang  them  up  in  a very  short 
time. 

5853.  What  advantage  is  it  to  the  weir  owner  to  close  the  gates  during  the 
yeai’ly  close  season? — He  can  fish. 

5854.  But  the  fish  which  he  takes  are  unfit  for  food,  are  they  not,  and 
unsaleable  ? — They  get  a market  no  matter  how  bad  the  fish ; they  cure  them ; 
they  sell  them  for  curing,  and  they  are  sent  to  England. 

5855-  And  is  it  your  opinion  that  that  is  a very  considerable  mischief? — 
I am  quite  certain  it  is. 

5856.  But  it  is  worth  their  while  to  do  it  ? — Yes. 

5857.  And  to  run  the  risk  of  diminishing  the  supply  of  fish  for  the  open 
season  ? — They  do  not  mind  that  at  all,  because  they  are  here  to-day  and  away 
to-morrow  as  the  saying  is. 

5858.  Is  it  your  opinion  that  very  much  of  the  cured  salmon  that  comes  to 
the  English  market  is  taken  in  a state  unfit  for  food  ? — I think  a great  deal  of 
it  is  taken  in  the  close  season,  not  being  fit  for  food  at  the  time  it  is  cured.  I 
have  known  a cot  with  40  fish  brought  into  Youghal  last  season  ; it  came  into 
Youghal  about  3 o’clock  in  the  morning,  and  the  water  bailiff  seized  upon  the 
fish  ; he  counted  as  fai*  as  eight  salmon,  but  it  was  rescued  then  from  him,  and 
to  the  best  of  his  opinion,  from  being  well  acquainted  with  fish,  and  what  show 
they  would  make  in  a cot,  he  said  there  coiild  not  he  less  than  40,  some  of 
them  fine  large  fish.  I prosecuted  the  party  at  Youghal,  and  there  was  only  a 
penalty  of  5 1. 

5859.  Was  that  penalty  of  5/.  only  for  fishing  in  the  yearly  close  season  ? — 
It  was  ill  the  annual  close  season. 

5860.  Who  were  the  magistrates  that  convicted  on  that  occasion  ? — Mr. 
Hudson  was  one,  and  I think  Mr.  John  Kiely,  junior,  was  the  other ; they  were 
the  magistrates  on  the  bench.  I believe  the  resident  magistrate,  Mr.  Knares- 
borough,  was  not  there  on  that  occasion.  The  man  appe^ed,  at  least  notified, 
and  went  through  the  forms  of  appeal,  but  be  never  prosecuted  the  appeal  i.  he 

0.40.  3 F 2 came 
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came  to  me  afterwards  before  the  quarter  sessions,  and  said  that  he  would  not 
go  on  with  the  appeal ; in  fact  he  had  no  grounds  to  go  on ; the  case  was  too 
clear. 

5861.  Did  you  never  appeal  against  any  of  these  decisions  on  the  ground 

that  the  penalty  was  too  small  ? — No,  I have  appealed  on  one  or  two  occasions, 
but  have  never  gone  on  with  it.  ■ 

5862.  Have  you  appealed  on  that  ground  ?: — No  ; I appealed  not  long  ago 
against  the  decision  of  the  Tallow  Bench,  but  I had  reason  not  to  go  on  with  it. 

I was  dismissed  on  a prosecution  for  fishing  in  the  weekly  close  time.  I prose- 
cuted a party  of  cotmen  at  Tallow  for  fishing  after  6 o’clock  on  Saturday  ; the 
magistrates,  Mr.  Kiely  of  Strangally,  Major  Croker  and  Mr.  Percival  Maxwell, 
dismissed  my  complaint,  and  I appealed  upon  that  ; however,  I found  that  the 
men  were  not  very  long  after  6 o’clock  fishing,  and  I thought  it  better  not  go  on 
with  it. 

5863.  Why  have  you  never  appealed  against  sentences  on  the  ground  of  the 
smallness  of  the  penalty  ? — A man  does  not  wish  to  go  to  law  against  the 
magistrates,  particularly  when  I believe  they  are  acting  upon  the  best  of  their 
judgment  and  opinion. 

5864.  You  say  that  you  find  that  these  penalties  have  been  in  all  cases  too 
small  to  produce  the  effect  which  you  intended  ? — Generally  speaking  that  is 
the  fact. 

5865.  Sir  P.  Nugent.]  Did  you  ever  remonstrate  with  the  magistrates  on 
the  smallness  of  the  penalty  ? — No  ; I should  not  wish  to  remonstrate  with  a 
magistrate,  because  he  has  a duty  to  discharge,  and  it  woula  be  considered 
rather  as  an  interference  on  my  part. 

5866.  Mr.  Scully.]  What  was  the  description  of  persons  convicted?— Cotmen. 

5867.  Were  they  poor? — They  are  poor,  but  they  make  a great  deal  of 
money  by  cot  &hing.  The  magistrates  have  in  some  cases  inflicted  the 
minimum  penalty  under  the  late  Act  for  offences  under  the  '36th  section  of  the 
5th  and  6th  Victoria  ; before  that  cotmen  could  fish  and  they  might  be  fined 
6d.  I have  had  them  fined  only  5^.  for  the  offence,  where  they  could  make  1 1. 
or  30  a man. 

5868.  Chairman.]  I do  not  think  you  quite  understand  the  question  of 
the  Honourable  Member:  the  Honourable  Member  asks  you  what  description 
of  persons  were  those  who  were  prosecuted  for  keeping  the  hatches  close  during 
the  weekly  and  annual  close  season  ?— Those  were  farmers,  residents  along  the 
banks  of  the  river. 

5869.  Mr.  Sculh/.]  Not  gentlemen  ?— No  ; those  weirs  are  generally  held  by 
farmers. 

5870.  Sir  P.  Nugent.]  Do  they  hold  land  on  the  side  of  the  river?— They 
hold  land  from  the  landlord  on  the  side  of  the  river. 

5871.  Mr.  0.  Gore.]  Do  you  generally  find  a willingness  on  the  part  of  the 
magistrates  to  punish  offenders  against  the  fishery  laws  ?— They  do,  with  the 
exception  that  I think  they  do  not  iropose  sufficient  penalty. 

5872.  They  are  inclined  in  general  to  award  the  minimum  penalty  - — Yes  ; 
tliey  take  a favourable  view  of  the  case  brought  before  them. 

5873.  Mr.  ScuUi/.]  Do  you  think  that  arose  from  their  being  interested, 
in  weirs  ?— No  ; I think  not  in  our  locality ; I think  the  magistrates  are  as 
impartial  as  any  men  can  be. 

5874.  Chairman.]  Have  you  ever  prosecuted  parties  for  poaching  in  the 
river  ; in  the  fresh  water,  for  instance  ? — I have  prosecuted  a vast  number  this 
year  for  breaches  of  the  annual  close  time,  for  poaching  upon  the  tributaries 
and  the  main  rivers ; for  destroying  breeding  fish. 

5875.  Did  you  obtain  convictions? — In  almost  every  case. 

5876.  What  penalties  do  the  magistrates  impose  in  those  cases  ? — In  some 
eases  1 0 s.,  in  some  cases  1 1.,  according  to  the  offence ; if  it  is  a known 
offender  they  have  generally  punished  heavily. 

5877.  At  what  sessions  had  you  prosecuted? — I have  jprosecuted  a great 
number  at  Cappoquin,  and  Fermoy,  and  Glenworth. 

5878.  Do  you  find  a disposition  on  the  part  of  the  magistrates  in  that 
district  to  impose  heavier  penalties  in  proportion  to  the  offence  than  in  the 
lower  portions  of  the  river  ?— Cappoquin  is  on  the  lower  portion  of  the  river, 
but  I find  the  Fermoy  magistrates  impose  heavier  penalties  than  any  other 
Bench  ; they  found  that  being  too  lenient  had  not  the  effect  they  expected,  and 

they 
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they  have  lately  punished  very  heavily ; they  have  inflicted  a fine  of  5 1.  for  N.  T.  Fole^j,  Esi. 
using  a light.  — 

5879.  Have  you  had  time  to  judge  whether  their  severity  has  been  more  30  April  1849. 
beneficial  than  their  former  leniency  ? — No  ; we  have  not  had  time  this  season 

to  observe  any  diminution  in  crime ; there  were  appeals  in  four  or  five  cases 
from  those  heavy  convictions,  and  the  conviction  has  been  confirmed  in  every 
instance. 

5880.  In  what  state  do  you  find  the  fishery  of  the  river  this  year  by  com- 
parison vvith  last  year  ? — I consider  it  improving  in  numbers  ; last  year  was 
. considerably  over  the  year  before  in  numbers,  but  strange  to  say  it  was  a very 
great  deal  under  in  point  of  weight. 

5881.  Mr.  Scully.‘\  Were  those  fines  paid? — A great  many  of  the  parties  go 
to  gaol. 

5882.  They  cannot  get  the  fines  ?— No ; half  goes  to  the  Commissioners 
and  half  to  the  informer. 

5883.  Chairman-I  Have  you  yourself  been  prosecuted  in  respect  of  your 
nmde  of  fishing  the  river  ? — No,  I never  have. 

5884.  Mr.  O.  Gore.l  Mr.  Ffennell,  the  Fishery  Commissioner,  has  been 
examined  before  this  Committee,  and  he  says  that  poaching  is  going  on  at  the 
weir  at  Lismore  ; is  that  the  case? — No,  certainly  not. 

5885.  Chairman.']  Have  you  had  complaints  made  against  you  in  respect  of 
your  mode  of  fishing  that  weir?— Mr.  Cssher,  whom  I prosecuted,  has  made 
himself  very  active  in  watching  me  since  that,  and  he  states  that  the  boards 
which  we  use  for  deadening  the  water  before  we  draw  the  hatches  are  illegal. 

He  came  to  me  one  day  at  my  office  in  a very  excited  state,  apparently  like  a 
madman ; he  did  not  wait  for  any  argument  or  explanation,  but  I told  him 
that  the  law  was  open  to  him,  that  he  could  summon  me,'  and  of  course  I was 
ready  to  try  the  point  with  him. 

5886.  Has  he  ever  done  it ? — No. 

5887.  Does  he  sayhewill  do  it?— He  holds  forth  in  the  public  streets  to  the  mob. 

5888.  Mr.  0.  Gore.]  What  are  those  boards  that  he  alludes  to? — They  are 
boards  that  run  down  where  the  water  passes  through  the  hatches,  to  still  the 
water. 

5889.  Chairman.]  I will  not  ask  you  any  more  particular  questions  with 
reference  to  that  matter,  but  you  heard  the  evidence  that  was  given  by  the  two 
last  witnesses  about  the  complaints  made  against  your  men  who  were  dis- 
missed; what  explanation  have  you  to  offer?— About  four  years  since  my 
father  was  ill,  confined  to  his  bed  for  several  months ; he  was  unable  to  attend  to 
the  weir.  I lost  my  eldest  son  very  suddenly,  and  it  had  a considerable  effect 
upon  me,  so  much  so  as  to  affect  me  for  months,  and  prevent  me  from  attend- 
ing to  any  kind  of  business  whatever  for  very  nearly  12  months.  During  that 
time  the  weirs  were  found  shut,  in  the  month  of  November ; they  were  stopped 
by  bushes,  and  were  found  closed  by  Mr.  Jackson.  He  brought  the  police  and 
then  he  sent  for  me,  and  I went  up  to  the  weir  (I  think,  with  him)  ; I am  not 
sure  whether  I went  with  Mr.  Jackson.  Some  of  the  fishermen  said  that  these 
stoppings  had  come  down  by  the  flood,  or  that  they  had  been  put  in  by 
parties  to  do  me  an  injury.  On  looking  to  the  manner  in  which  the  thing  had 
been  done  and  the  stoppings  put  in,  I felt  perfectly  convinced  in  my  own  mind 
that  it  was  done  by  experienced  hands,  and  I dismissed  every  single  man.  At 
that  time,  on  that  morning,  the  clerk  had  visited  the  weir,  and  made  no  report 
of  any  stoppage  being  in  it.  Though  we  were  not  able  ourselves  to  attend,  we 
directed  the  clerk  of  the  fishery  to  go  to  the  weir,  and  he  made  no  report 
upon  it. 

5890.  Mr.  0.  Gore.]  What  interest  had  those  fishermen  in  stopping  the 
weir  ? — To  catch  the  fish  and  have  them  for  themselves. 

5891.  Chairman.~]  And  could  they  do  that  without  being  observed  by  your 

people? — By  the  clerk?  . 1 j-  v- 

5892.  Yes. — It  is  possible  he  may  pass  over  the  weir  and  not  direct  ms 

attention  immediately  down  to  the  hatch.  . . • 

5893.  Is  that  weir  so  constructed  as  to  admit  easily  of  inspection  and  pro- 
tection against  such  practices  ? — Yes,  in  a moment.  , . j . 

5894.  Then  how  would  these  people  be  able  to  succeed  in  doing  what  you 
attribute  to  them  ? — I now  think  that  the  clerk  must  have  connived  at  it  also. 

5895.  Mr.  It  was  done  by  your  men — Yes.  0^0- 

0.40.  - 3 I'  3 5890- 
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5806.  Sir  P.  Nugent.]  It  was  done  during  your  absence  ? — During  my 
illness  ; when  I was  suffering  under  a very  heavy  family  affliction. 

5897.  Chairman.']  You  dismissed  those  men ; have  you  ever  restored  them  ? 
— Not  a single  man. 

5898.  Have  you  employed  them  in  any  way  ? — Not  directly  or  indirectly. 

5899.  Have  you  given  them  any  compensation  ?— Not  the  least  in  the 
world. 

5900.  What  are  they  doing  now?— One  of  them  died  from  starvation  some 
time  afterwards,  and  I believe  one  of  them  had  chance  labouring  work. 

5901.  Has  there  been  any  other  complaint  against  you  besides  this  that  you 
have  spoken  of? — No ; I am  not  aware  of  any  other. 

5902.  There  was  one  in  your  father’s  time,  of  which,  perhaps,  you  heard 
something  during  the  examination  of  Mr.  Currey  ? — Yes. 

5903.  Have  you  any  further  explanations  to  offer  on  that  subject? No; 

I was  not  at  home  at  the  time ; I was  at  school  at  the  time. 

5904.  Does  your  fishery,  in  respect  of  which  you  have  taken  all  these  pro- 
ceedings, I mean  the  fishery  which  is  included  in  your  lease,  extend  from 
a point  six  miles  above  Lismore  down  to  the  sea,  or  is  it  only  a portion  of  the 
fishery  claimed  by  the  Duke  of  Devonshire? — I have  the  right  of  fishing 
I presume,  wherever  the  Duke  has  the  right. 

5905.  What  are  the  Umits  of  your  fishery,  as  specified  in  your  agreement ; 
how  does  the  agreement  run  ?— The  agreement  runs,  “ to  the  fullest  extent,  as 
hitherto  enjoyed.” 

5906.  General  words  only  ?— General  words  only. 

5907.  No  boundary  specified?— It  is  more  as  a licence  to  use  the  Duke’s 
fishing. 

5908.  Rendering  rent?— No;  there  is  no  statement  of  rent  rendered;  it  is 
merely  a licence  to  us  from  the  agent. 

59®9*  How  then  does  the  Duke  of  Devonshire  enforce  against  you  his  claim 
for  700  1.  a year  ? — He  has  never  had  any  need. 

5910.  But  if  you  were  to  be  in  arrear,  how  would  he  enforce  it  against  you  ? 
— I should  think  he  would  look  to  the  property  for  it- 

5911.  Is  it  not  specified  in  the  agreement  that  you  are  to  give  him  7001. 
a year  ? — Not  in  the  licence. 

5912.  Is  it  in  the  agreement?— I cannot  say,  for  the  agreement  was  entered 
into  by  my  father,  and  I have  gone  on  with  it. 

5913.  You  have  not  the  agreement  here  ? — No. 

5914.  And  have  not  referred  to  it  ? — No. 

.5915.  There  may  be  a clause  of  that  kind  in  the  agreement  ?— There  mav 
be,  but  I am  not  aware  of  it.  ^ 

5916.  And  perhaps  the  agreement  also  specifies  the  boundaries  of  the 
fishery  ? — No,  I do  not  think  it  does. 

5917-  How  many  hatches  are  there  in  operation  at  this  moment  in  your 
jem,  for  the  purpose  of  taking  fish  ?— There  are  three  for  the  purpose  of  takino- 
hS’h^^^  others  are  used  as  water-ways  ; there  are  three,  what  we  call  killing 


59  >8.  What  is  the  size  of  the  three  kilHng  hatches  ?— The  gates  are  four 
feet  wide,  and  seven  or  eight  or  nine  feet  liigh ; eight  feet  high,  I dare  say 
5919-  All  of  the  same  size  ?— All  of  the  same  size;  all  four  feet  in  cmi 
formity  with  the  Act.  ’ 


5920.  Have  you  any  idea  how  many  fish  on  an  average  one  of  those  hatches 
will  take  in  a week  t — It  is  quite  uncertain. 

5921. ^  'lake  an  average  period  ?— I reaUy  cannot  say,  for  the  fish  are  so  un- 
certain in  their  running ; sometimes  we  may  take  more  in  one  side  of  the  weir 
than  m another  ; we  may  be  a week  or  ten  days  and  not  take  one  in  one  of 
those  boxes  on  the  other  side. 

5922.  Mr.  Bourhe.]  Do  you  ever  draw  nets  ?— Yes  ; our  chief  fishing  is  by 


5923.  Where  do  you  draw  nets  ?— About  the  weir. 

5924.  Chairman.]  Above  and  below  ?— No,  below  ; we  never  draw  above. 
5925-  You  find  no  fish  above,  I suppose  ?— I have  a place  myself  about 

three  miles  above,  independently  of  the  Duke,  just  immediately  above  where 
the  Duke's  charter  terminates,  and  I have  fished  there. 


5926.  Does 
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5926.  Does  not  it  appear  that  the  Duke’s  fishery  extends  six  miles  ? — Glen-  N.T.ToUy,  Es.q. 

more  is  the  name  of  the  place,  it  is  not  above  three  and  a half  or  four  miles.  ^ 

5927.  But  by  the  Duke’s  patent  it  appears  that  his  fishery  extends  six  miles  3°  April  1849. 
above  the  weir  ? — It  may  be  six. 

.5928.  You  have  at  all  events  a place  for  fishing  above  the  TVeir  ? — Yes. 

5929.  If  it  is  within  the  Duke’s  patent,  of  course  it  is  protected  by  your 
licence,  which  gives  you  a right  to  fish  wherever  the  Duke  has  a right  to  fish. 

Do  you  find  that  the  fishery  above  the  weir  is  profitable  to  you  ? — I have  never 
carried  it  on  as  a fishery ; I have  fished  occasionally  with  a net. 

5930.  Have  you  taken  fish  there?— Yes  ; I have  taken  salmon  there. 

5931.  Not  very  large,  I suppose? — ^Yes ; I took  one,  that  I sent  to  Mr. 

Ussher,  upon  whose  land  I took  it;  it  weighed,  I think,  lllbs. 

5932.  What  weight  of  fish  can  pass  up  between  the  bars  of  your  weir? — 

I have  tried  a 6 lbs.  fish,  and  it  went  through. 

5933.  Did  it  not  scrape  the  scales  ? — It  would  scrape  the  scales. 

5934.  Mr.  O.  Gore.']  Would  it  scrape  them  off  ? — Yes  ; it  would  mark  it  in 
going  through. 

5935.  Would  it  be  sufficient  to  prevent  a fish  passing  through  ? — No ; a 6 lbs. 
fish  could  pass  through. 

5956.  But  would  they? — Yes;  a 5Hhs.  or  a 5 lbs.  fish  could  easily  get 
through.  I think  a 5 lbs.  fish  could  very  easily  get  through,  with  scarcely  any 
mark  upon  the  scales. 

5937.  Chairman.]  What  duty  do  you  pay  for  each  of  those  hatches  ? — The 
amount  of  duty  for  nets,  hatches,  and  all,  1 think,  comes  to  10  our  licence 
duty,  and  then  our  annual  sum  is  40  1. ; our  whole  sum  is  SO  1. 

5938.  What  is  the  amount  of  the  poor-law  valuation  of  your  fishery? — 

£.  500  a year. 

5939.  Therefore  the  50/.  is  10  per  cent.  ? — Ten  per  cent.,  less  the  licence 
duty  for  implements  used  ; it  amounts  to  10  per  cent. 

5940.  That  is  the  maximum  which  you  pay? — Yes  ; that  is  what  we  pay. 

5947.  Mr.  0.  Gore.]  With  regard  to  the  Act  of  1842,  has  the  stock  of  fish 

diminished  or  increased  ? — I think  with  us  it  has  been  about  the  average  take 
for  years,  and  it  has  decreased  previously  to  that. 

5942.  Are  there  any  clauses  in  the  Act  of  1842  to  which  you  object  as  detri- 
mental to  the  interests  of  the  fishery  ? — The  weekly  close  time  is  certainly 
detrimental  to  us. 

5943.  Do  you  observe  it  regularly  ? — Yes  ; there  is  a width  of  four  feet  left 
in  all  the  hatches. 

5944.  Have  you  never  been  summoned  for  a breach  of  it? — I have  never 
been  summoned  at  all.  We  observe  it  strictly.  We  are  watched  by  a police- 
man almost  every  Saturday. 

594,5.  Chairman.]  Is  there  any  clause  in  your  agreement  by  which  you  can 
determine  your  tenancy  ? — Yes  ; we  can  determine  it  at  a year. 

5946.  And  can  the  Duke  on  his  side  determine  it  at  a year’s  notice? — Yes, 
he  can  take  it  up  at  any  time ; in  fact  I am  only  a yearly  tenant. 

5947.  Sir  P.  J^u^ent.]  It  is  a contract  of  leave  ? — It  is  a contract  of  leave. 

5948.  Mr.  Scully.]  How  many  men  do  you  employ  as  water-bailiffs  ? — We 
employed  37  men  this  year. 

5949.  Yourselves? — At  our  sole  expense. 

5950.  Mr.  O.  Gore.]  Is  that  in  the  upper  part  of  the  river? — On  the  tribu- 
taries chiefly. 

5951.  On  the  spawning  ground  ?■ — On  the  spawning  ground. 

5952.  Have  you  ever  received  assistance  from  the  landowners  in  protecting 
salmon? — One  of  the  landowners,  Mr.  Carey,  of  Careysville,  has  given  me 
every  assistance  in  his  power.  He  lives  near  the  weir  of  Glandelane,  at  the 
south  side  of  the  river. 

5953.  Has  he  gone  to  any  expense  in  assisting  you? — Yes;  he  also  sub- 
scribed to  a fund  for  the  establishment  of  water-bailiffs,  but  that  society  is  not 
now  in  existence;  but  I have  experienced  every  opposition  from  the  Noble  Lord 
owning  the  opposite  side,,  the  Earl  of  Mountcashel ; he  had  one  of  my  water- 
bailiffe  summoned  for  a trespass  two  years  since,  or  rather  the  son  of  one  of 
my  water-bailifis,  who  went  to  relieve  hia  father  during  meal  times;  an4 
he  carried  on  a most  determined  prosecution  at  Fermoy  against  tfiat  man. 

0.40.  3 p 4 ’ 5954-  Do 
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5954.  Do  you  suppose  that  if  no  several  fishery  existed  in  the  Blackwater, 
and  the  fishery  became  a public  right,  persons  would  take  the  trouble  of  pro^ 
tecting  the> river? — 1 am  quite  sure  not ; that  we  should  have  it  just  the  same 
as  the  game  of  Ireland  is,  and  that  there  would  be  a total  destruction ; legal 
implements  would  be  in  the  close  season  used  illegally. 

5955-  Do  the  country  gentlemen  use  their  influence  in  preventing  poaching 
in  the  upper  part  of  the  river  ?— Not  the  least  whatever. 

5956.  Mr.  Bourke.']  What  salary  do  you  give  your  water-bailiffs  generally  ? 
— We  pay  some  of  them  5s.  a week,  and  Qs.,  and  some  7 s.,  according  to  the 
duty  they  have  to  perform. 

5957.  Do  they  devote  their  whole  time  to  the  protection  of  the  fish  for  that 
salary?— They  are  expected  to  do  so,  but  I apprehend  that  they  do  not, 
generally  speaking.. 

5958.  Mr.  0.  Gore7\  Can  you  speak  as  to  the  amount , that  you  expend  in 

protecting  the  river  ?— In  the  year  1848  we  spent  141 1.  1 11  d.  in  wages,  and 

we  paid  1 2 Z.  1 6 5.  1 1 i for  extra  duty,  such  as  men  serving  on  night  duty, 
giving  them  an  allowance  and  subsistence  while  on  duty ; making  a total  for 
that  year  of  153/.  185.  lOJd. 

5959.  That  does  not  include  the  expenses  gone  to  for  prosecutions  ?— Nothing 
whatever  of  law  expenses,  but  merely  the  wages.  Then  in  1849  we  have  paid 
120  1.  \ s.,  that  is  up  to  the  21st  of  April  of  this  year ; and  the  expenses  of  night 
duty  and  extra  work  have  been  13  Z.  5 s. ; making  a total  of  133  Z.  6 5. ; so  that 
in  the  two  yesirs  we  have  spent  287  Z.  4 5.  10  i d. 

5960.  Mr.  FaganJ]  For  watching  the  river? — For  watching  the  river  alone 
water-bailiffs  alone. 

5961.  To  what  extent? — The  tributaries  and  main  river,  I suppose,  are  90 
or  100  miles,  or  over. 

5962.  To  he  watched  r — We  have  a great  deal  more  to  watch,  but  for  the 
last  two  years  we  deemed  it  better  to  watch  a certain  limit  closely  tl»an  to  extend 
ourselves  too  much.  I am  sure  we  go  over  100  miles. 

5963.  Sir  P.  Nugent7\  You  stated  that  your  men  were  expected  to  do  their 
duty,  but  that  you  were  afraid  they  did  not.  Have  you  ever  offered  premiums 
for  conviction  ? — No ; I should  not  like  to  offer  premiums  for  conviction. 

5964.  What  effect,  do  you  think,  would  result  from  that  ? — I should  look 
with  great  suspicion  upon  the  evidence  of  a man  if  a bonus  were  held  out  to 
him.  All  the  prosecutions  are  in  my  name,  and  a man  gets  nothing  for  the 
prosecution  ; but  if  a man  conducted  himself  to  my  satisfaction  I would  cer- 
tainly give  him  something  at  the  end  of  the  year. 

5965.  Chairman.']  But  you  would  not  promise  it  to  him  ? — No. 

• 5966.  Mr.  0.  Gore.]  Do  you  employ  them  all  the  year  round  ? — A few. 

5967.  Mr.  Fagan.]  Do  you  contemplate  keeping  up  the  staff  since  the  late 
Act  of  Parliament? — No;  when  the  late  Act  of  Parliament  comes  into  force  we 
shall  cease  altogether  employing  them,  except  such  as  we  shall  have  to  watch 
our  private  fishery. 

5968.  Mr.  Bourke^  Do  you  expect  that  under  the  late  Act  the  protection 
will  be  more  efficient  than  it  now  is  ? — No,  I am  afraid  not ; I am  afraid  that 
there  will  be  an  expensive  machinery,  and  that  there  will  be  conflicting  interests; 
the  lower  men  will  be  working  against  the  upper  men,  and  the  upper  against 
the  lower,  so  that  altogether  1 fear  it  will  not  be  likely  to  be  worked  out  har- 
moniously. 

5969.  Surely  there  will  be  a greater  sum  at  the  disposal  of  the  Commissioners 
for  that  purpose  than  any  sum  which  you  can  at  present  expend  ? — Yes,  a larger 
sum  ; but  if  all  those  weirs  which  are  illegal  under  the  5th  & 6th  Victoria  were 
brought  within  the  spirit  of  that  Act,  I should  be  inclined  to  expend  a much 
lai'ger  sum,  and  I am  sure  that  I could  make  more  of  100  Z.  in  expenditure  than 
200  Z.  under  the  Act. 

5970.  But  if  those  weirs  which  you  allude  to  are  illegal  by  the  5th  Sc.  6th 
Victoria,  are  they  not  open  to  public  prosecution  ? — Yes,  but  it  becomes  a ques- 
tion who  is  to  prosecute  them.  As  I stated,  I have  already  incurred  a great 
deal  of  odium  as  being  a public  prosecutor,  and  a great  deal  of  risk. 

5971 . Chairman.]  It  appears  that  your  fishery  extends  as  low  down  as  the 
bar  ;,:in  fact,  as  far  as  the  Duke’s  fishery  extends  ? — ^Yes. 

5972.  Have  you  ever  prosecuted  boatmen  or  others  for  fishing  in  the  centre 

of 
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of  the  river  from  boats  ? — Yes ; we  have  seized  snap  nets  for  fishing  in  the 
upper  part  of  the  river,  where  we  could  venture  to  seize  them. 

5973.  Have  you  ever  ventured  to  do  that  down  as  low  as  Youghal,  where  the 
river  is  vride  ? — No,  they  are  paupers  that  fish  there,  and  it  is  of  no  use  getting 
a verdict  against  them ; and  if  you  went  to  seize  them  the  party  seizing  would 
be  almost  certain  to  be  resisted,  and  consequences  might  follow  as  they  did  in 
olden  times  ; the  party  going  down  have  been  sent  into  the  water. 

5974.  But  do  you  conceive  that  you  have  a right  to  seize  them,  or  prosecute 
them  if  you  think  fit  to  do  so? — Yes  ; I am  deterred  from  taking  any  steps  in 
making  seizures  from  what  has  gone  before. 

5975.  If  it  were  safe  or  prudent  for  you  to  prosecute  persons  for  fishing,  we 
will  say  close  to  the  bar  of  Youghal,  or  to  seize  their  nets  and  implements, 
would  you  do  so  ? — There  I think  I should,  but  I do  not  know  of  any  net 
fishing  there  unless  it  is  hauling  for  sprats  and  herrings. 

5976.  Mr.  Scully.']  Do  they  do  much  injury  to  the  fishery? — I have  never 
heard  of  them  killing  a salmon ; they  may  take  one  or  two  salmon  peil. 

5977.  Chairman.']  My  question  is  this,  you  conceive  that  these  are  tres- 
passers upon  your  right? — Yes. 

.5978.  Are  you  deterred  from  prosecuting  them  only  because  you  think  them 
unable  to  pay*the  costs,  and  are  you  deterred  from  seizing  their  nets  by  the 
fear  of  resistance  ? — I am  deterred  in  consequence  of  their  being  unable  to  pay 
the  costs,  and  I am  deterred  because  I should  not  like  to  expose  myself  to  come 
in  contact  with  them ; probably  life  might  be  taken,  and  if  I should  be  the 
cause,  commanding  a party,  I should  be  most  assuredly  sent  to  Waterford  Goal. 

5979-  Nothing  but  that  would  prevent  you  from  seizing  the  nets  ? — Nothing  ; 
I should  seize  the  nets  but  for  that. 

5980.  Mr.  Fa^an.]  Is  there  any  other  party  who  pays  for  the  watching  of  the 

100  miles  of  the  river  but  yourself  ?~No  : I believe  Mr.  Smyth,  of  Ballinatra, 
has  one  man  down  near  Youghal  in  the  close  season. 

5981.  I understood  you  to  state  that  it  cost  you  150  I to  protect  100  miles  ? 
— £.  153  last  year ; and  up  to  the  1st  of  April  of  this  year,  133  /.  6^. 

5982.  And  the  river  is  closely  protected  for  that  sum  ?— Very  well  protected ; 
not  so  well  as  I should  wish ; but,  profiting  by  experience,  I could  next  year 
protect  it  much  better  for  the  same  sum  of  money. 

5983.  Will  the  greater  amount  of  the  tax  to  be  levied  under  last  year’s  Act 

be  collected  from  the  weirs  or  from  fishermen’s  nets  ? — It  will  be  collected  from 
the  weirs  and  from  the  fishermen’s  nets ; but  very  few  of  the  cotmen  have  paid 
licence.  ^ 

.5984.  The  largest  amount  of  tax  will  be  levied  from  the  weirs  ? — Ours  will  be 
the  largest  amount  of  any  person  on  the  river. 

5985.  Mr.  Scully.]  Will  there  be  much  from  rods? — Yes;  I should  think 
there  would  be  a good  deal  from  rods. 

5986.  Mr.  0.  Gore.]  Are  there  any  other  weirs  entirely  across  the  river 
except  the  one  at  Lismore  ? — There  are  the  weirs  across  the  river  at  Glande- 
lane,  and  the  Fermoy  mill  weirs. 

. injurious  to  the  fishery  r — The  Glandelane  weir  is  particularly 

injurious,  and  difficult  to  guard  against. 

5988.  In  what  way?— It  is  a good  deal  inland  on  the  north  side  ; there  is. 
a large  tract  of^  land  before  you  come  to  it,  and  the  men  come  down  from  the 
neighbouring  districts,  the  mountainous  districts,  in  large  numbers,  and  fre- 
quently resist  our  water-bailiffs,  and  beat  them. 

5989.  At  Glandelane  ? — At  Glandelane ; in  fact  I believe  one’  of  them  was 
dying  when  I left. 

5990.  Mr.  That  is  lately  ? — Yes ; he  was  not  expected  to  recover 

from  a beating. 

5991.  Mr.  0.  Gore.]  Is  there  not  a mill  at  Glandelane  which  is  injurious  to- 
the  fish : — There  is  a mill  at  Glandelane  which  is  very  injurious  to  the  old  fish 
coming  down ; the  cogs  of  the  wheel  strike  the  fish,  and  some  of  them  are 
killed,  and  it  is  also  injurious  to  the  fry. 

5992.  Do  you  offer  every  facility  to  those  fish  to  return  to  the  sea? — Yes. 
Beyond  the  miU  other  people  have  an  ebb  or  head  weir,  which  is  most  destruc- 
tive to  them  also. 

5993-  I do  not  speak  of  Glandelane,  but  at  Lismore  ; do  you  give  them  every 
0-40-  3 G assistance?— 
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assistance  ? — Yes  ; they  can  pass  down  on  the  Saturday ; the  gates  are  open 
on  Saturday.  , , . , , 

5004.  And  are  the  boards  removed  from  the  hatches  during  the  close  sea- 
son j_Yes  ; during  the  close  season  the  boards  are  all  removed ; the  deck  of 
aU  the  killing  hatches  is  removed. 

5995*  In  the  weelcly  close  season? — Not  in  the  weekly  close  season.  We 
are  not,  under  the  Act,  obliged  to  remove  anything  during  the  weekly  close 
season.  , . ^ . 

5006.  It  would  be  a considerable  labour  to  remove  them? — Considerable 
labour;  but  the  boarding,  and  sluice,  and  everything  are  removed  in  the 
annual  close  season. 

5997.  Mr.  Scully. Can  you  estimate  the  loss  which  would  accrue  to  you  if 
one  of  those  hatches  were  always  left  open?— The  fishery  would  not  be  worth 
holding  ; I would  not  give  the  Duke  100  Z.  a year  for  it. 

5998.  Chairnian.l  Have  you  turned  your  attention  to  the  question  of  mill- 
races,  and  the  effect  which  they  have  upon  the  destruction  of  the  fish  ? I am 
a miller  myself,  and  can  of  course  give  every  information  on  the  subject. 

5999.  Do  you  think  that  mill-races  tend  to  destroy  fish?— I think  a great 

many  of  them  do.  _ i i 

6000.  Any  of  those  on  that  river? — The  mill-races  at  Glandelane  do  destroy 
both  the  fry  and  the  old  fish. 

6001.  That  is  Lord  Mountcashel’s  ?— Yes ; that  mill-race  at  Fermoy  we 
have  more  facility  of  watching ; it  is  in  the  town,  and  the  police  keep  a close 
eye  on  it  and  also  the  weii* ; so  that  the  poaching  cannot  be  carried  on  to  the 
same  extent  at  Fermoy  as  at  Glandelane. 

6002.  Where  is  your  mill  r — On  the  Ounishade,  a tributary  to  the  Blackwater. 

6003.  That  is  a salmon  river? — It  is  a very  good  spawning  river. 

6004.  Does  your  mill  destroy  the  fish ?— No ; mine  is  an  over-shot  wheel; 
when  any  of  them  get  into  the  race  they  get  into  the  buckets,  and  as  the  wheel 
passes  round  they  are  let  out  below  and  come  down. 

6005.  Do  you  suppose  that  if  that  sort  of  wheel  were  used  for  every  mill- 
race  there  would  be  the  same  effect?— Yes,  but  you  cannot  introduce  it  gene- 
rally ; there  is  not  a sufficient  fall. 

6006.  Will  you  describe  that  wheel  ? — It  is  what  is  called  an  over-shot  wheel, 
with  close  buckets  ; the  water  gets  into  it  from  the  top,  and  there  being  a fall 
the  impetus  of  the  water  carries  the  wheel  round ; there  is  a succession  of 
buckets  ; there  are  40  or  50  buckets. 

6007.  Can  you  suggest  any  method  by  which,  in  a river  with  no  such  fall, 
the  mill-wheel  or  mill-race  might  be  prevented  from  doing  any  damage  to  the 
fishery  ? — ^The  only  mode  would  be  by  placing  a grating  at  the  front  of  the 
wheel,  hut  that  would  be  very  liable  in  all  seasons  of  the  year  to  get  filled  up. 

6008.  With  regard  to  the  tail-race ; do  the  fish  in  coming  up  the  river  pass 
into  the  tail-race,  and  are  they  taken  in  that  way  ? — Fish  in  coming  up  to  the 
Glandalane  tail-race,  run  up  to  the  wheel  when  the  wheel  is  at  work.  'I'here  is 
a strong  stream  ; in  fact,  at  times  the  whole  body  of  the  river  is  drawn  under 
the  wheel ; then  the  fish  pass  up  ; the  water  is  suddenly  shut  off,  and  they  can 
be  taken  up  with  the  hand. 

6009.  How  would  you  prevent  that? — The  only  preventive  of  it  would  be 
by  putting  an  iron  grating  at  the  lower  end. 

6010.  Do  you  believe  that  the  presence  of  such  a grating  or  any  grating  at 
the  tail  of  tlie  race,  would  have  the  effect  of  causing  a back-water,  such  as 
would  neutralize  the  power  of  the  wheel  ? — I should  think  it  would. 

6011.  So  that  that  would  have  to  be  taken  into  consideration  ? — Yes,  it  would, 
•certainly. 

60 1 2.  Would  that  difiiculty  be  greater  in  the  reverse  proportion  to  the  power 
of  the  water ; that  is  to  say,  if  it  were  a slow  or  sluggish  stream,  would  the 
presence  of  a grating  at  the  tail  of  the  race  be  more  likely  to  cause  a back- 
water-current there,  than  if  there  were  a good  fall  of  water? —If  there  were 
a good  fall  of  water  from  the  wheel,  of  course  it  would  be  less  likely  to  have 
that  effect,  particularly  if  the  grating  were  at  a distance  from  the  wheel, 
because  it  would  be  some  time  before  the  stoppage  would  act  upon  the  wheel. 

6013.  Take  Glandelane,  where  you  say  this  mischief  is  particularly  felt, 
would  it  be  possible,  from  what  you  know  of  that  part  of  the  river,  from  your 
-own  experience  as  a miller,  to  put  such  a grating  at  that  tail-race  without 
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injuriug  the  motive-power  of  the  wheel  ?— 1 think  that  Glandelane  is  one  of 
those  that  would  be  least  affected  by  the  grating  ; I think  it  could  be  done 

S014.  Is  there  a good  fall  there  f— A very  good  fall  from  the  wheel. 

6015.  Then  would  it  not  be  possible  to  set  the  matter  at  rest  by  investing 
the  Commissioners  of  Fisheries  with  a discretionary  power  to  hear  and  d^ 
termine  questions  of  that  sort,  and  if  they  found  it  possible  for  such  a grating 
to  be  put  up,  to  order  it  to  be  put  accordingly  f— 1 think  that  that  would  be 
investing  them  with  too  much  power. 

6016.  Mv.  Boiirke.l  Are  you  not  aware,  that  in  1842,  when  Lord  Elliot’s  Act 
was  passing  through  this  House,  there  was  a clause  in  the  Bill  originally,  which 
gave  power  to  tile  Commissioners  to  insist  on  a grating  of  that  kind  being  put 
up  in  mill-races,  and  that  that  clause  was  withdrawn  in  consequence  of  the 
representations  of  a great  number  of  millers  in  Ireland  ? — Yes,  I believe  it  was. 
I know  that  there  was  such  a clause,  and  that  it  was  withdrawn  ; there  is  now 
an  exception ; the  mills  are  now  protected  under  the  Act. 

60x7.  Is  it  your  opinion,  as  a miller  yourself,  that  it  is  impossible,  without 
materially  affecting  the  interests  of  the  millers  and  manufacturers,  to  place 
gratings  in  the  generality  of  mill-races  in  Ireland? — I think  it  would  be 
generally  injurious  to  the  mill-power. 

60 1 8.  Mr.  0.  Gore.]^  Have  you  ever  considered  the  subject  of  putting  ladders 
or  steps  on  those  weirs? — Yes.  I have  given  the  matter  every  consideration. 

6019.  Do  you  think  that  that  would  injure  the  mill-owners  ? — No;  but  I 
think  it  would  cause  very  considerable  back-water  and  injure  the  lands  ’above, 
and  render  the  weir  liable  to  injury.  I do  not  think  it  would  injure  the  mill- 
power.  Upon  the  Blackwater  a great  body  of  water  runs  upon  the  weirs,  and 
I think  it  would  be  likely  to  create  a fissure,  and  when  one  stone  gave  way  I 
think  it  would  be  followed  by  a great  many,  particularly  with  respect  to  the 
Glandalane  weir, 

6020.  Mr.  Bourke.]  Are  you  aware  that  the  placing  of  ladders  on  weirs  does 
not  affect  the  construction  of  the  weir  ?— I know  it  would  not  affect  the  con- 
struction of  the  wen-,  but  it  would  affect  the  course  of  the  water  to  the  ladder ; 
of  course  you  must  turn  the  ^eat  body  of  water  to  the  ladder. 

6021.  CAairman.]  How  is  it  that  the  fish,  having  the  whole  of  the  river  to 
pass  up,  prefer  entering  the  tail-race  ; does  not  it  seem  to  be  out  of  their 
course,  and  is  it  not  the  habit  of  the  salmon  to  pursue  its  course  without  devia- 
tion?—A greater  body  of  water  comes  down  the  tail-race,  and  there  is  a rapid 
stream,  which  always  attract  the  salmon ; it  is  the  rapidity  of  the  stream  that 
will  attract  the  salmon. 

6022.  So  that  if  it  should  happen  that  there  is  as  good  a fall  of  water,  and 
as  rapid  a stream  in  the  bed  of  the  river,  the  fish  in  that  case  will  not  enter 
the  tail-race?  Some  of  them  will  go  up  the  main  river,  and  some  through  the 
tail-race. 

6023.  But  at  Glandelane  I understand  that  the  water  of  the  river  is  almost 
all  directed  into  the  tail-race  ? — Nearly  all ; it  is  a very  large  wheel,  and 
requires  a great  power  of  water  to  drive  it. 

6024.  Mr.  0.  Gore.]  Can  fish  pass  up  at  all  times  above  Glandelane  ? — No ; 
unless  there  is  a fresh  or  a flood,  and  then  at  the  first  rise  of  the  water  the 
poachers  know  when  to  come  down ; at  the  very  first  rise  of  the  water  they 
come  to  the  edge  of  the  weir  and  gaff  them. 

6025.  C/iairman.]  Is  it  not  a fact  that  the  Glandelane  weir  has  been  raised 
of  late  years,  instead  of  being  lowered  ?— I have  heard  that  it  has  been,  but  I 
do  not  know  it  of  my  own  knowledge. 

6026.  It  is  at  present  not  at  work  r — Not  at  present 

6027.  Mr.  Is  there  any  ladder  to  that  weir? — No;  it  is  worked' 

occasionally,  I believe,  by  Mr.  Briscoe. 

6028.  C/tairman.]  But  it  is  now  in  the  hands  of  the  landlord,  Lord  Mount- 
cashel? — Yes. 

6029.  Mr.  0.  Gore.]  Do  many  strangers  come  to  Lismore  for  the  purpose  of 
salmon  fishing  ? — Yes,  a good  many. 

6030.  For  angling? — For  angling. 

6031.  And  do  you  give  them  every  facility  ? — ^We  g^ve  them  permission  to 
fish,  sending  the  fish  to  the  fisheries. 

6032.  Mr.  Scui(y.]  Not  keeping  the  fish? — No;  not  keeping  the  fish.  A 
good  many  come ; there  have  not  been  many  as  yet  this  season. 

^’40*  3 G 2 6033.  Sir 
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6033.  Sir  P.  Nugent.']  Have  not  tiae  anglers  had  very  small  booty  on 
the  river  of  late  years  ? — There  have  been  a good  many  fish  killed  since  the 
passing  of  the  5 & 6 Viet.,  in  consequence  of  the  Saturday  close  time. 

• 6034.  Mr.  0.  Gore.]  Have  you  any  knowledge  of  any  other  river  than  the 
Blackwater  rivers  ? — Yes  ; the  river  Bride  would  be  a very  fine  river  for  fish  if 
properly  protected ; but  it  is  most  terribly  poached. 

6035.  Chairman.]  Where  is  that?-- It  is  a tributary  to  the  Blackwater;  it 
flows  in  five  or  six  miles  below  Cappoquin. 

6036.  Mr.  0.  Gore.]  Have  you  any  interest  in  that  river  ? — No ; I have  no 
interest  in  that  river,  but  the  Duke  of  Devonshire^  has  certain  rights  upon  it. 

I have  no  interest  in  it  any  more  than  protecting  it.  I consider  it  a breeding 
river  to  the  Blackwater ; it  is  one  of  the  few  tributaries  that  the  salmon  frequent 
in  the  open  season. 

6037.  Is  there  any  weir  upon  it? — There  are  21  of  these  ebb  weh’s  in, 

1 think,  2 4 miles. 

6038.  Chairman.]  Is  that  the  same  as  is  called  a head  wen*  or  ebb  weir? — 
Yes ; I have  a model  of  one.  A man  sits  upon  the  stage,  and  when  he  finds 
the  fish  strike  the  net  he  has  a certain  number  of  cords  coming  from  his  hand 
down  to  the  lower  part  of  the  net,  and  the  moment  he  feels  the  fish,  he  hauls  up 
the  line ; the  fish  cannot  pass  back  again,  and  he  draws  up  the  net  by  drawing 
up  the  pole.  They  are  most  destructive  to  the  spent  fish  returning  to  the 
sea,  and  most  desU-uctive  to  the  fry.  They  put  grass  and  stuff  into  the  purse, 
and  catch  them  by  thousands. 

6039.  The  fish  hang  in  the  tidal  water,  and  float  with  the  tide  ? — Yes ; and 
as  the  tide  ebbs  and  flows,  the  fish  drop  down  tail  foremost. 

6040.  What  class  of  pereons  are  those  setting  up  this  kind  of  weir? — They 
are  generally  held  by  farmers  on  the  banks  of  the  river. 

6041 . Mr.  Scully.']  In  what  part  of  the  river  ? — In  the  tideway.  Sir  Richard 
Musgrave  had  one  of  them,  and  Lord  Stuart  de  Decies  has  one  of  them. 

6042.  Mr.  Fap'an.]  It  must  be  a tidal  river? — Yes.  Lord  Stuart  de  Decies 
has  one  of  them,  and  it  is  let  to  a tenant. 

6043.  Sir  P.  Nugent.]  In  your  opinion  they  would  impede  navigation  also? 
—Yes,  very  much.  In  my  opinion  there  is  a saving  clause  for  them  under  the 
5 & 6 Victoria,  rendering  them  legal  where  a stake-net  weir  would  be  illegal ; 
where  a stake-net  weir  cannot  be  erected,  where  the  river  is  not  three-quarters 
of  a mile  wide,  you  can  erect  no  stake  weir,  but  there  is  a saving  clause  for  that 
kind  of  weir.  Instead  of  there  being  a saving, clause  there  should  be  a clause 
rendering  it  illegal. 

6044.  Chairman.]  How  do  these  spur  walls  lie  with  respect  to  the  bank  ? — 
Up  the  stream ; they  run  out  a considerable  distance  from  each  bank. 

6045.  Then  do  these  ends  touch  the  shore? — Not  each  shore.  One  end 
touches  the  shore.  That  is  to  represent  a weir  on  the  west  side  of  the  River 
Blackwater.  The  shorter  wing  would  come  close  to  the  bank,  the  other  would 
run  out  into  the  channel  of  the  river. 

6046.  Mr.  Bourke.]  This  is  more  particularly  destructive  to  the  spent  fish  ? — 
Patticularly  so. 

6047.  Do  they  fish  in  the  annual  close  season  ? — They  do  frequently ; from 
the  multitude  of  them  in  the  Bride  it  is  almost  impossible  to  prevent  them. 

6048.  Do  they  catch  many  fish  that  are  in  season  in  those  weirs  ? — Not  very 
many  ; they  are  not  nearly  so  destructive  as  the  stake-net  weir. 

6049.  Mr.  Scully.]  You  stated  that  Lord  Stuart  de  Decies  had  one ; has  he 
ever  used  that  description  of  weir  ? — Yes ; his  ancestors’  claims  and  the  Duke 
of  Devonshire’s  ancestors’  claims  were  settled  by  the  Court  of  Chancery,  and 
he  was  allowed  one  of  those  weirs,  and  only  one. 

6050.  Has  he  used  it  since  the  Act  of  1842  ? — Yes ; he  is  using  it  at  this 
moment. 

6051.  And  you  conceive  that  that  sort  of  weir  is  legalized  by  that  Act  ? — 
Yes,  it  is  legalized  and  protected. 

6052.  Under  what  description  of  net  does  it  come  in  the  Act? — “ Head  weir.” 

6053.  Mr.  Fayan.]  Why  is  it  called  a head  weir? — I really  do  not  know; 
I never  heard.  It  also  checks  the  deposit  of  the  river,  which  is  very  injurious 
to  navigation. 

6054.  Chairman.]  Of  what  material  is  it?— It  is  made  of  poles  of  larch,  stuck 

down, 
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down,  and  osiers,  and  branches  of  trees,  and  fir  trees ; I have  seen  one  indi- 
vidual throwing  whole  fir  trees  into  the  river  for  the  weir. 

6055.  Then  independently  of  the  obstruction  which  these  stakes  must  occa- 
sion, they  are  the  means  of  causing  accumulating  deposits  ? — ^Yes  ; to  my  own 
knowledge  one  shut  up  the  western  channel  of  the  Blackwater  altogether. 

6056.  Have  you  ever  attempted  to  destroy  these  things  without  going  to  law 
at  all  ? — No,  I never  have ; they  are  protected  under  the  Act. 

6057.  Why  do  you  think  they  are  protected  by  the  5 & 6 Viet,  r — They  are 
protected  under  that  section  which  renders  it  illegal  to  keep  up  a stake  net- 
weir  when  the  breadth  of  the  channel  is  not  three-quarters  of  a mile  at  low 
water  spring  tides ; there  is  a saving  for  them  under  that  section,  save  and 
except  that  ancient  weir. 

6058.  That  is  where  it  is  an  ancient  weir ; I am  speaking  of  those  which 
are  not  ancient? — Not  now ; that  ancient  description  of  weir,  it  says.  I think 
it  is  the  24th  section. 

6059.  There  is  a saving  for  stake  weirs,  &c.  established  20  years  in  one  case, 
and  for  stake  weirs,  &c.  erected  for  10  years  in  another  case  ; then  there  is  a 
saving  for  head  weirs  by  section  25,  which  says  that  the  restriction  previously 
imposed  shall  not  “ apply  to  that  ancient  description  of  weir  commonly  called 
head  weir,  not  fished  by  means  of  a fixed  net now  these  are  fished  by  means 
of  a fixed  net  r — I should  call  it  a fixed  net ; if  no  salmon  were  to  get  into  it 
during  the  whole  run  of  tide  it  would  remain. 

6060.  Mr.  Fagan!]  The  man  only  hauls  it  up  to  take  the  fish? — Yes. 

606].  Chairman.]  There  is  a proviso  that  the  head  weir  shall  in  all  other 

respects  be  subject  to  the  provisions  of  this  Act  ? — Yes ; I am  aware  of  that. 

6062.  So  that  the  only  part  of  the  head  weir  which  is  protected  is  what  I 
may  call  the  weir  itself ; but  the  net,  being  a fixed  net,  being  fixed  to  the  weir, 
is  not  protected? — Mr.  Jagoe,  in  his  notes,  makes  some  observations  upon  that 
subject. 

6063.  Mr.  Scully.]  The  net  can  move  up  and  down? — Yes  ; it  moves  upon  a 
slide;  it  slides  down  upon  those  two  poles. 

6064.  Mr.  Fagan.]  Do  they  take  the  net  away  during  the  flow  of  the  tide? 
— They  take  it  away,  and  hang  it  up  on  the  top  framework. 

6065.  Therefore  it  is  not  a fixed  net? — It  is  not  fixed. 

6066.  Sir  P.  Nugent!]  Cy  “fixed”  I presume  is  meant  “affixed,”  the  same 
as  with  a still  net ; do  you  know  what  a still  net  is  ? — Yes. 

6067.  Chairman.]  Do  you  know  whether  such  a head  weir  as  this  was  ever 
fished  before  the  passing  of  the  Act  by  means  of  nets  not  attached  to  the  weir, 
but  hauled  from  time  to  time  ? — No ; it  was  never  fished  in  any  other  mode 
than  that  to  my  knowledge. 

6068.  Then  is  not  that  net  attached  to  the  weir? — It  is  for  a time,  cer- 
tainly. 

6069.  Then  what  in  your  opinion  is  the  meaning  of  a head  weir  fished  by  a 
fixed  net,  as  distinguished  from  a head  weir  not  fished  by  a fixed  net? — I do 
not  know  that  there  is  any  other  mode  of  fishing  head  weirs  than  that. 

6070.  Mr.  Bourke.]  You  would  not  call  that  a fixed  net  for  fishing,  would 
you  ? — I would  call  it  a fixed  net  for  fishing. 

6071.  Do  you  know  what  a bow  net  is  ? — Yes. 

6072.  A net  that  is  let  down  and  kept  on  the  bottom  and  hauled;  would 
you  call  that  a fixed  net  ? — No.  I do  not  exactly  understand  the  question. 

6073.  What  difference  is  there  between  the  mode  of  fishing  with  this,  and 
the  mode  of  fishing  with  what  is  called  a bow  net ; that  is,  a net  in  a frame  of 
wood  let  down  to  the  bottom  and  hauled  occasionally  ? — I would  also  call  that 
a fixed  net ; any  net  allowed  to  remain  for  a longer  time  than  is  necessary  to 
make  a haul,  I would  certainly  call  a fixed  net. 

6074.  Chairman.]  Is  not  that  the  distinction  between  a fixed  net  and  a float- 
ing net  ? — I consider  so. 

6075.  Mr.  Bourke!]  Then  if  you  consider  this  a fixed  net,  how  do  you  con- 
sider it  protected  by  this  Act  of  Parliament  ? — It  may  not  protect  it ; it  is 
generally  fancied  that  it  does. 

6076.  I understood  you  to  say,  that  you  thought  that  these  head  weirs  were 
protected  specially  by  the  5th  and  6th  Victoria?— It  is  intended  I should  think 
to  protect  them  by  it,  and  my  own  opinion  would  be  that  they  are  not  protected. 

6077.  Is  it  the  general  opinion  in  the  country,  that  that  mode  of  fishing 
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which  you  describe,  is  protected  by  the  25th  section  of  this  Act  ? — Yes  ; it  is 
the  general  opinion,  and  it  is  only  a matter  of  opinion,  whether  it  is  or  is  not 
a fixed  net. 

6078.  And  your  opinion  is,  that  it  is  a fixed  net  ? — ^The  general  opinion 
is  that  it  is  not  a fixed  net,  and  that  it  is  protected  by  the  section. 

6079.  Chairman.l  Do  you  consider  the  language  of  the  25th  clause  ambigu- 
ous ; the  words  “not  fished  by  means  of  a fixed  net”? — Yes,  I think  it  is 
ambiguous. 

6080.  You  think  that  being  ambiguous  it  would  net  be  safe  for  you  to  pro- 
secute these  weirs  until  a decision  h.'is  been  given,  or  some  means  obtained  for 
putting  an  interpretation  upon  it  ? — Certainly  not. 

6081.  At  the  same  time  your  own  opinion  is,  that  these  head  weirs  are 
nuisances  within  the  meaning  of  the  Act,  and  are  not  protected  by  the  reser- 
vation in  the  25th  clause  ? — That  is  my  opinion,  that  they  are  not,  strictly 
speaking,  protected ; but  it  is  only  matter  of  opinion.  It  is  the  least  injiurious 
weir  to  us,  but  still  the  most  destructive  in  the  close  season. 

6082.  Being  so  numerous  in  the  river  of  which  you  speak,  namely,  the  River 
Bride,  they  must  be  very  destructive? —There  is  an  utter  impossibility  of  pro- 
tecting the  fish  in  the  Bride  •,  the  slaughter  there  is  dreadful. 

6083.  Sir  P.  Nugent.']  Through  the  means  of  those  weirs  ? — Yes. 

6084.  These  appear  to  me  very  effectual  modes  of  fishing  ? — There  are  many 
on  the  Bride  who  have  no  head  weirs  of  their  own,  but  they  are  able  to  raise 
as  much  money  as  will  buy  a cot  and  a net,  and  they  go  about  the  fisheries 
constantly ; the  owners  are  afraid  to  prosecute  them ; in  fact  I have  had  appli- 
cations made  to  me  on  the  subject  by  the  owners  of  weirs. 

6085.  That  is  to  say,  this  head  weir  may  be  the  property  of  another  person 
not  fishing  it,  but  a man  with  a cot  will  come  and  affix  his  own  net  to  it  and 
fish  at  the  weir  ? — A poacher  will  come  and  fish  at  the  weir,  and  the  owner  of 
the  weir  is  afraid  to  prosecute  him,  lest  his  house  maybe  burnt. 

6086.  That  of  course  is  a description  of  poaching  by  force? — I have  had  an 
application  made  to  me  this  year  by  a farmer  owning  one  of  those  weirs  in  the 
River  Bride,  to  send  men  to  watch  his  weir ; he  was  afraid  to  do  it  himself. 

6087.  Mr.  0.  Gore.]  Is  there  any  change  in  the  present  laws  which  you 
think  would  render  them  more  effective?— I think  that  there  should  be  mini- 
mum penalties  in  all  cases ; that  offences  in  the  close  season  should  be  visited 
with  very  heavy  penalties,  and  that  offences  against  the  Saturday  close  time 
should  be  visited  with  heavy  penalties  and  minimum  penalties,  particularly 
against  lights  and  spears.  Spears,  in  my  opinion,  ought  to  be  illegal ; they  are 
only  used  by  poachers. 

6088.  Mr.  BourJee.]  Should  gaffs  be  illegal  in  the  same  manner  ? — Gaffs 
should  be  fastened  upon  a handle  in  a permanent  manner,  but  they  are  used 
now  in  this  way ; parties . going  to  poach  will  take  a long  pole  with  them,  and 
have  the  point  of  this  pole  so  fixed,  that  by  a slide  they  can  affix  their  gaff  in 
one  moment,  and  ai*e  ready  then  for  slaughter;  they  can  evade  the  water- 
bailiffs  very  easily  by  that  means. 

6089.  You  think  that  every  gaff  should  be  illegal  that  is  not  permanently 
fixed  to  the  end  of  the  pole  ? — I tbink  so ; upon  a handle  of  a certain  length  ; 
it  should  be  put  on  in  such  a manner  as  not  to  be  movable  at  pleasure. 

6090.  Mr.  O.  Gore.]  What  do  you  say  as  to  cross  lines  ?— Cross  lines,  in  the 
early  part  of  the  year,  are  most  injurious  to  the  fish.  There  is  an 'implement 
called  an  otter  or  jack,  by  which  the  fisherman  can  send  his  line  right  across 
the  river,  and  can  fish  the  opposite  bank  with  as  much  facility  as  if  he  had  a 
person  on  it,  without  incurring  the  risk  of  detection  so  immediately,  for  if  he 
sees  the  bailiff  of  a gentleman  coming  to  him,  he  can  haul  in  this  at  once 
within  the  bounds,  and  escape  prosecution. 

6091.  Is  that  illegal  at  present?— It  is  not  illegal;  there  is  no  enactment 
against  it. 

6092.  Sir  P.  Nu^e7it.]  Are  you  not  aware  that  by  a requisition  to  the 
present  Commissioners  they  will  grant  an  order  to  make  it  illegal,  which  they 
have  the  power  to  do  under  the  Act?— Yes;  I am  aware  they  could. 

6093.  Mr.  0.  Gore.]  Would  it  not  be  your  interest  to  apply  for  that  order  ? 
— It  would  be,  I think;  but  I mention  it  in  case  there  should  be  any  future 
enactment.  The  Commissioners  do  not  wish  to  call  any  implement  illegal ; 

for 
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for  instance,  I have  spoken  to  Mr.  Mulvany  about  the  spear,  and  he  seems  to  n.  t.  Foky,  'E%q 
think  that  it  is  an  implement  which  can  be  used  legally.  ' 

6094.  Sir  P.  Nugent.']  Under  the  late  Act  you  can,  by  a requisition,  get  30  April  18+9. 
several  of  those  things  declared  illegal  by  the  Commissioners  which  you  now 

declare  to  be  mischievous  ? — I am  quite  aware  of  that,  but  then  Mr.  Mulvany 
has  a voice. 

6095.  He  has  a voice,  but  only  a voice  ? — Only  a voice,  but  he  is  one  of  the 
leading  Commissioners. 

6096.  Mr.  Scully,]  Have  you  found  the  poaching  increase  very  much  lately? 

— Yes  ; it  has  increased  very  much  lately. 

6097.  Has  not  the  distress  in  the  country  caused  it? — I think  not ; for  the 
most  determined  poachers  that  we  have  are  farmers’  sons,  and  the  servants  of 
farmers  living  upon  the  tribittaries  ; they  go  out  at  night  after  supper,  and  they 
destroy  everything  they  can ; they  destroy  the  fry  ; they  are  not  of  that  class  of 
persons  who  are  suffering  from  the  causes  which  you  speak  of ; in  point 
of  fact,  it  is  very  easy  to  put  down  the  class  of  men  you  speak  of ; they  are 
much  more  easily  put  down  than  the  determined  poacher,  which  is  the  farmer’s 
son. 

6098.  Mr.  0.  Gore.]  What  would  you  suggest  as  the  minimum  penalty 
against  offences  of  that  kind? — I think  the  minimum  penalty  for  using  a light 
at  night  should  be  Si.,  or  three  months’ imprisonment ; that  is  an  offence 
which  there  can  be  no  excuse  for,  and  it  leads  to  a great  deal  of  mischief;  the 
salmon  killed  are  given  in  exchange  for  drink  at  public-houses,  which  are  too 
numerous  throughout  the  country,  and  the  parties  then  are  ready  to  commit 
any  crime. 

6099.  Do  you  object  to  the  size  of  the  present  legal  mesh  ? — The  present 
legal  mesh  is  too  large  to  take  a white  trout  without  injury. 

6100.  Mr.  Fayan.]  Supposing  all  these  stake  weirs  and  bag  nets  to  be 
abolished  altogether,  and  rendered  illegal,  do  you  think  that  there  would  be  as 
much  salmon  taken  by  floating  nets  and  rods,  and  by  the  public  generally 
fishing,  as  is  taken  now  ? — I think  there  would.  I think  there  would  be  as 
much  taken  by  rods  and  nets. 

6iot.  There  would  be  more  employment  given  and  as  much  taken? — I do 
not  think  there  would  be  more  employment  given,  but  I think  in  a short  time 
the  fish  would  be  extinct  in  the  river,  by  every  one  fishing  in  every  way. 

6102.  Supposing  the  close  season  observed,  and  a police  maintained,  do  you 
think  that  the  salmon  would  be  ultimately  destroyed  ?— I think  that  parties 
having  legal  implements  or  engines  to  use  in  the  legal  season  would  use  them 
illegally,  and  catch  all  the  fish  they  could,  and  not  protect. 

6103.  The  police  for  the  protection  of  the  river  being  still  maintained? — 

1 do  not  exactly  comprehend  your  question. 

6104.  I want  to  know,  supposing  the  existence  of  these  stake  weirs  and  bag 
nets  was  rendered  illegal,  and  the  mode  of  fishing  was  by  floating  nets  and 
rods,  and  the  right  of  the  public  generally,  whether  there  would  not  be  more 
employment  ^ven  to  the  people  in  that  way,  and  as  much  fish  taken  ? — No  ; I 
should  not  think  there  would  be  more  employment  given,  for  the  employment 
of  rod  fishing  is  not  attended  with  any  benefit. 

6105.  Mr;  Scully.]  Would  not  there  be  more  cotmen  employed  than  now  ? 

— I think  not ; the  whole  river  is  open  to  them,  and  there  is  no  meddling  with 
them. 

6106.  Do  the  stake-net  weirs  interfere  with  them? — No.  I dare  say  there 
may  be  an  increase  of  cotmen  if  you  take  down  all  the  stake-net  weirs. 

6107.  Mr.  Fagan.]  Would  there  be  much  fish  taken  under  those  circum- 
stances ? — The  same  fish  would  be  taken  in  the  open  season ; for  instance,  we 
should  take  a great  deal  more  at  our  weir. 

6108.  Sir  P.  Nugent.]  Suppose  you  take  at  present  150  tons  in  the  year,  do 
you  think  that  if  aU  the  other  modes  of  taking  fi.sh  which  at  present  are  illegal 
were  removed,  and  the  legal  modes  of  taking  fish  were  adopted  in  their  place, 
the  I SO  tons  of  fish  would  still  be  taken  by  the  public  ?— Yes ; if  all  the  inodes 
of  fishing  below  us  were  removed,  I am  sure^  a greater  quantity  than  160  tons 
would  be  taken.  I am  merely  assuming  that  number  for  argument’s  sake. 

6109.  Mr.  Fagan.]  Would  not  there  be  agreater  number  of  the  -humbler 
classes  employed  in  fishing  those  rivers  in  the  ease  put  to  you  ?— Yes,  but  I do 
not  think  that  so  benefici^  a&  a regular  salary  for  fishermen.  1 look  uponn^ 
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A'.  T.  loley,  Esq,  fishermen  as  much  better  off  than  many  of  the  parties  fishing  for  themselves  ; 

30  April  1849.  ^ fixed  sum  to  depend  upon. 

6110.  But  there  are  not  so  many  men  employed  as  would  be  employed  in  the 
case  which  I suppose  ? — Not  so  many  absolutely  employed. 

6111.  Mr.  Scv.lh/.~\  How  many  men  do  you  employ  at  your  weir? — Eight 
men  as  fishermen. 

6112.  How  many  do  others  employ? — A stake-net  weir  generally  employs 
one,  and  one  or  two  of  the  large  weirs  employ  two. 

61 13.  Would  there  not  be  a greater  number  employed  in  the  case  which 
has  been  put  ? — I think  there  might  be  some  few  more  co'tmen  ; there  are  some 
120  paii*s  of  cots  at  present  upon  the  Blackwater. 

61 14.  Mr.  O.  Gore.']  Can  you  speak  as  to  the  navigation  ? — Yes  ; I am  per- 
fectly conversant  with  the  navigation  of  the  Blackwater. 

6115.  Mr.  Fagan.]  Are  there  any  of  the  bag  nets  at  the  mouth  of  that 
river  r — There  are  some. 

6116.  Have  those  bag  nets  lessened  the  amount  of  fish  taken  by  the  cotmeh? 
—They  have  taken  a certain  quantity  of  fish;  of  coxirse  they  must  have 
lessened  the  quantity. 

6117.  Do  those  men  complain  of  the  existence  of  those  bag  nets  ? — I am  not 
in  communication  with  the  cotmen  ; I am  not  able  to  say. 

6118.  Mv.  Bourke.]  Have  you  any  general  remarks  which  you  wish  to  make 
in  regard  to  the  state  of  the  navigation  of  the  Blackwater,  as  to  its  present 
state,  or  whether  it  might  be  improved  ? — Yes ; I think  the  present  state  of  the 
navigation  of  the  Blackwater  may  be  very  much  improved,  up  to  the  Duke  of 
Devonshire’s  Canal.  There  are  a great  many  obstructions  upon  the  tidal  part 
of  the  river,  natural  deposits,  which  could  be  removed,  and  which  are  great 
impediments  to  the  course  of  the  river,  and  to  our  carrying  on  trade  at 
Lismore : for  instance,  at  Gappoquin  I am  frequently  obliged  to  discharge  my 
lighter,  so  as  to  be  enabled  to  come  up  the  shallows  and  shoals  upon  the  river. 

6119.  Are  those  obstructions  natural  ones  or  artificial  ones  in  general  ? — 
They  are  natural  deposits  of  sand,  ^avel,  and  stones. 

6120.  Chairman!]  From  the  tributary  rivers  ? — No,  not  below  Cappoquin ; 
some  of  them  are  from  tributary  rivers  ; at  Cappoquin  there  is  a great  debris 
from  a stream  that  comes  down  from  the  mountains ; that  forms  a very  great 
impediment  below. 

^ 6121.  Mr.  Bourke.]  Then  your  remarks  apply  merely  to  that  part  of  the 
river  between  Cappoquin  and  the  mouth  of  the  Duke  of  Devonshire’s  canal  at 
Lismore  ? — Yes  ; I look  upon  the  river  beyond  that  as  not  capable  of  navigation 
at  all. 

6122.  With  regard  to  the  part  between  Cappoquin  and  Youghal,  are  there 
any  obstructions  existing  in  that  part  of  the  river  ? — Yes,  a great  many, 

6123.  What  is  the  nature  of  those  obstructions  ? — Sandbanks,  and  deposits 
of  gravel. 

6124.  Mr.  Scullg.]  Does  not  a steamer  ply  now  in  the  river  ? — Not  regularly 
from  Cappoquin  and  Youghal, 

6125.  How  does  she  get  over  those  shoals  and  shallows  ?— She  drops  down  at 
high  water  to  a place  called  Camphire  ; she  is  obliged  to  drop  down  a consi- 
derable length  of  time  to  Camphire  ; she  cannot  ply  regularly  to  Cappo- 
quin. Here  is  a bill  of  her  sailing,  in  which  she  is  advertized  to  start  from 
Camphire. 

6126.  Mr.  0.  Gore.]  Has  any  plan  been  formed  for  making  the  Blackwater 
navigable  from  Lismore  to  the  sea  ?— No,  not  with  the  exception  of  the  canal ; 
Camphire  is  about  five  English  miles  below  Cappoquin.  This  map  (producing 
the  same)  will  give  some  idea  of  the  ebb-weirs,  (The  Witness  explained  the 
same  on  the  map.)  I have  a sketch  of  the  canal  (producing  the  same), ; that  is 
a tracing  from  the  original  map. 

6127.  Is  there  anything  further  upon  the  subject  of  navigation  which  you 
wish  to  state  ? — I have  nothing  further  to  remark.  My  opinion  is,  that  the 
lower  navigation  would  be  of  the  most  importance  to  commence  at  first ; to 
improve  the  harbour  of  Youghal  in  the  first  instance  by  buoying  off  the  diffe- 
rent shoals,  and  to  work  the  opening  of  the  river  up  to  Lismore.  I would 
begin  below  to  navigate,  and  at  the  top  to  clean  a river. 

6128.  Chairman.]  Are  you  aware  that  that  very  matter  which  you  allude  to 
is  now  before  the  Admiralty  ? — I was  not  aware  of  that. 
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6 1 29.  The  survey  of  the  port  of  Youghal  and  the  buoying  off  of  the  different 
parts  of  it ; that  the  Admiralty  have  informed  those  who  have  made  application 
to  them  on  the  subject,  that  as  soon  as  the  work  is  done  on  the  Waterford 

coast  they  will  proceed  to  survey  and  buoy  off  the  port  of  Youghal? I was 

not  aware  of  that ; I was  aware  the  application  had  been  made  to  them. 


John  Little,  Esq.,  called  in  ; and  Examined. 

6130.  Mr.  O.  Gorel]  ARE  you  the  Son  of  one  of  the  Lessees  of  the 
Fishery  r — I am. 

6131.  Also  the  Ballycroy  ? — I am  jointly  seised  of  the  netting  of  the  Bally- 
croy. 

6132.  And  you  have  the  principal  management  of  the  fishing  at  those  two 
stations? — Yes. 

61 33.  You  are  also  the  contractor  for  the  fish  on  the  coast  from  Aghris  Head, 
in  the  county  of  Sligo,  to  Aehill  Island,  in  county  of  Mayo,  a distance  of  some 
70  or  80  miles  ? — Yes, 

6134.  Does  your  knowledge  of  the  salmon  fisheries  extend  to  any  other 
districts  ?— Yes. 

6135.  To  what  districts? — The  Londonderry;  my  father  and  uncle  were 
lessees  under  the  Irish  Society,  up  to  the  end  of  1847,  of  the  Foyle  and  the  Bann. 

6136.  What  number  of  men  do  you  employ  in  protecting  the  fishery  at 
Ballina  on  the  Moy  ? — We  employ  about  250  men  as  water-bailiffs,  and  about  50 
fishermen. 

6137.  Exclusive  of  the  250? — Yes;  about  300  men.in  aR. 

6138.  What  are  you  rated  at  to  the  poor-law  valuation? — Our  poor-law 
valuation  is  at  present  1,400 1. 

6139.  Is  that  too  high  ? — It  is  still  too  high. 

6140.  Would  it  be  too  high  if  the  fishery  was  in  the  state  in  which  it  was  in 
before  the  passing  of  the  Act  of  1842? — Certainly  not;  it  might  be  worth 
double  the  sum,  as  it  used  to  be. 

6141.  Then  the  fishery  has  very  much  fallen  off  since  the  Act  of  1842  ?— ^ 
Very  much  indeed. 

6142.  Do  you  attribute  it  to  that  Act? — Altogether  to  the  working  of  the 
5th  & 6th  Victoria,  and  the  Act  since. 

_ 6143.  To  what  causes  do  you  attribute  the  falling  off  in  the  fishery  ? — Prin^ 
cipally  to  tlie  increase  of  poaching  in  the  winter  time. 

6144.  How  has  that  Act  conduced  to  the  increase  of  poaching? — There  are 
no  minimum  penalties  attached  to  the  cases  of  parties  killing  fish  in  the 
winter  time,  except  in  the  Act  passed  last  Session,  and  that  minimum  is  only 
upon  the  36th  section  of  the  5th  & 6th  Victoria;  I find  that  the  magistrates 
fine  only  small  penalties  for  serious  poaching. 

6145.  Can  you  show  what  number  of  prosecutions  there  have  been  in  the 
years  following  1842  r — Yes  ; in  the  winter  of  1841,  the  year  before  the  passing 
of  the  Act,  we  had  113  prosecutions  ; in  the  winter  of  1842  we  had  141  prosecur 
tions  ; in  the  winter  of  1843  we  had  248  prosecutions  ; in  the  winter  of  1844 
we  had  147  prosecutions  ; in  the  winter  of  1845  we  had  226  prosecutions  ; in 
the  winter  of  1846  we  had  286  prosecutions  ; in  the  winter  of  1847  we  had 
309  prosecutions  ; and  in  the  winter  of  1848,  up  to  the  25th  of  March,  229. 

6146.  Do  you  attribute  that  at  aU  to  the  want  of  food  in  the  country  ? — 
Slightly,  but  not  to  a very  great  degree.  Previously  to  the  famine  we  had  great 
poaching,  but  of  course  it  has  increased. 

6147.  Are  the  poachers  needy  men  ? — The  principal  part  of  them  are  cer- 
tainly needy  men. 

6148.  Mr.  Scul/y.]  Have  they  been  fined  ? — In  the  principal  part  of  those 
prosecutions  we  got  convictions,  in  perhaps  two-thirds. 

6149.  Chairman.]  Were  they  heavily  punished  ? — No. 

6150.  Mr.  Scul/y.]  Were  the  fines  paid  ? — No  ; we  have  a great  many  war-, 
rants  still  unexecuted  in  the  hands  of  the  police  ; the  Swineford  police  have 
160  waiTants.  I can  give  the  Committee  a list  of  the  convictions  of  this  last 
winter  ; I have  brought  it  with  me  ; I took  it  from  my  petty-session  book. 

6151.  Chairman.]  Do  you  put  that  in  as  part  of  your  evidence  ? — Yes, 

\_The  Witness  delivered  in  the  same,  whiph  is  as  follows  :] 
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6152.  Mr;  O.  Gore.}  Are  the  magistrates  generally  williug  to  punish  under 
the  provisions  of  the  Act  of  1842  ? — No,  they  are  not. 

6153.  Are  they  more  so  than  they  were  four  or  five  years  ago  r — Yes,  they 
are,  saving  in  two  petty  sessions  districts. 

61,54.  What  districts  are  those  r — Swiiieford  and  Tubbercurry ; when  I speak 
of  Tubbercurry  it  is  previously  to  this  last  winter. 

61.5,5.  Do  they  generally  inflict  the  minimum  penalty? — Sometimes  below 
it;  lOtf.  is  the  usual  penalty  given. 

6156.  But  the  persons  that  are  prosecuted  are  unable  to  pay  that  tine  ? — 
Yes  : very  few  are  able  to  pay  it. 

6157.  And  consequently  they  are  obliged  to  go  to  prison  ? — Yes. 

6 1 58.  For  what  time  are  they  usually  sent  there  ? — About  a fortnight } from 
a fortnight  to  a month  or  five  weeks  or  six  weeks. 

61 59.  Is  that  a great  punishment  ?—  No  punishment  whatever. 

6160.  They  would  rather  go  there  than  to  the  poor-house  ? — Yes  ; they  are 
fed  there,  and  some  of  them  are  not  fed  out. 

6161.  Mr.  Bowr/re.j  From  whom  do  you  derive  your  right  to  fish  in  the 
Moy  ? — Lord  Arran  is  the  head  landlord ; we  hold  by  several  leases. 

6162.  To  whom  do  you  pay  rent? — We  pay  to  several  parties ; we  pay  to 
Robert  Jones  of  Castletown,  and  Colonel  Cuff,  &c. 

6163.  You  pay  rent  to  several  proprietors  who  claim  the  right  to  fish  in  the 
river? — Yes  ; several  of  these  parties  hold  a chai*tered  right  of  fishery,  and  we 
hold  from  several  others  also ; we  hold  from  Lord  Clanmorris,  at  Foxford ; his 
right  is  in  virtue  of  his  land  on  the  banks  of  the  water. 

6 1 64.  You  pay  different  portions  of  rent  to  those  several  proprietors  claiming 
a right  to  fish  the  river  ? — Yes. 

,6165.  How  do  you  fish  the  river? — With  draught  nets  and  weirs. 

6166.  What  is  the  nature  of  your  weir,  and  where  is  it? — It  is  at  Ballina. 

6167.  What  is  the  nature  of  it? — There  are  crulves  in  it;  it  is  built  with 
stone  and  mortar,  and  goes  across  the  river. 

6168.  With  boxes  r — Yes,  with  boxes. 

6169.  And  cruives  ? — Cruives  and  boxes. 

6170.  There  has  been  a great  deal  of  controversy  at  different  times,  has 
there  not,  about  this  weir  ? — Not  the  slightest  at  Ballina. 

6171.  Has  there  been  any  controversy  about  any  other  weir? — At  Foxford 
there  was  a little  ; not  much. 

6172.  What  was  the  nature  of  that  claim? — The  landed  proprietoi*s  along 
Lough  Conn  and  the  upper  portions  of  the  river  wished  a gap  made,  which  was 
made  for  them,  and  a gap  that  they  were  quite  satisfied  with. 

6173.  When  was  that?— I think  it  was  in  1846;  the  year  1845  or  1846. 

6174.  Had  there,  never  been  a Queen’s  gap  in  that  weir  before?  —We  our* 
selves  built  that  weir,  but  it  was  built  upon  an  old  weir  which  had  been  there 
previously,  and  there  was  never  a Queen’s  gap  in  that  old  weir. 

6175.  When  did  you  build  the  present  weir  ? — In  1843,  I think. 

6176.  Mr.  0.  Gore.]  When  was  the  original  weir  built?— Many  years  since; 
1 have  no  idea  at  all. 

6177.  Mr.  Bourke.]  Was  not  there  a meeting  at  which  some  of  the  gentle- 
men of  the  neighbourhood  attended,  and  Mr.  Ffennell  attended? — Yes.  Mr. 
George  Jackson,  and  two  or  three  more,  at  Foxford ; I was  not  there.  Mr. 
Atkinson,  who  is  the  joint-manager  with  myself,  was  present. 

6178.  Was  it  in  consequence  of  what  was  said  at  tliat  meeting  that  you  made 
the  gap  in  the  weir  ? — Yes  ; we  did  not  want  to  quarrel  with  the  magistrates. 
The  principal  part  of  them  were  magistrates  ; of  course  we  like  to  have  them 
with  us  as  much  as  we  possibly  can. 

6 1 79.  Did  not  that  gap  reduce  the  valCie  of  that  fishery  ? — Most  undoubtedly ; 
it  has  not  been  worth  our  rental  since. 

6180.  Mr.  Scully.]  Did  Mr.  Ffennell  agree  to  have  that  gap  made  at  that 
place? — I believe  so;  I was  not  present  my.self ; I believe  Mr.-  Ffennell  said  he 
thought  it  should  be  larger,  but  I do  not  know. 

6181 . Captain  ArchdalL]  Has  that  gap  given  satisfaction  to  all  the  gentlemen? 

— No  person  has  found  fault  with  it  since.  , 

6182.  Chairman.]  Since  it  was  made  l^al? — Since  the  gap  was  put  in  the 
weir. 

6 1 83.  Mr.  Bourke.]  Have  you  at  any  time  fished  in  any  other  way  than,  with 
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draught  nets  and  weirs  in  the  Moy  ?— Yes ; in  one  year,  I think  1845,  we  had 
stake  nets. 

6184.  Have  you  ever  fished  with  what  is  called  a stop  or  a still  net?— We 
had  a still  net. 

6 1 85.  Mr.  0.  Gore.]  At  Ballina  ? — About  a mile  below  Ballina. 

61 86.  Mr.  Bourke.']  How  long  did  you  fish  with  it? — That  net  was  not  made 
XiSe  of  for  fishing ; it  was  merely  to  make  the  fish  ascend  to  the  surface,  so  that 
the  watchers  might  see  them,  and  be  able  to  take  them  by  draught  nets. 
I should  state  that  that  still  net  was  in  use  long  before  our  lease.  In  one  of 
our  leases,  bearing  date  in  1815,  it  is  called  the  still-net  fishery,  from  the  fact 
of  that  still  net  being  there.  The  cause  of  our  taking  it  out  in  1845  or  1846 
(I  think  it  was  in  1845)  was  this  : under  the  5th  & 6th  Victoria,  we  have  no 
power  of  appeal  from  the  Commissioners’  decision  in  the  case  of  nets ; we  have 
in  the  case  of  weirs ; and  in  consequence  of  their  order,  we  being  liable  to  a 
penalty  if  we  did  not  comply  with  their  order,  of  course  we  took  it  out. 

6187.  Mr.  O.  Gore.']  But  prior  to  the  5th  & 6th  Victoria,  it  was  a legal  mode 
of  catching  fish  r — Of  course  it  was,  and  was  made  use  of. 

6188.  Chairman.]  What  reason  have  you  for  supposing  it  to  have  been  legal 
before  the  5th  & 6th  Victoria  ? — Because  it  was  m^e  use  of  previously  to  our 
lease  bearing  date  1815. 

6189.  All  you  can  say  is,  that  it  was  used  before  ; you  do  not  know  that  it 
wa^  legal  ? — In  referring  to  the  late  Acts  previous  to  the  5th  & 6th  Victoria, 
it  is  stated  there  that  no  still  net,  nor  any  net,  is  to  be  stretched  across  the 
river  except  in  chartered  fisheries,  or  something  to  that  purpose. 

6190.  What  Act  are  you  speaking  of?— One  of  the  late  Acts;  the  Acts 
previous  to  the  5th  & 6th  Victoria.  The  oldest  men  about  Ballina  do  not 
remember  the  time  when  it  was  commenced.  I refer  to  the  23d  & 24th  Geo.  3, 
c.  40,  S.  2. 

6191.  You  have  no  other  reason  for  esteeming  it  legal,  have  you? — I con- 
sider it  legal,  because  it  was  made  use  of  so  lone  that  we  had  a prescriptive 
right  to  it. 

6192.  You  have  not  taken  any  legal  opinion  upon  it? — None  whatever. 

6193.  Did  you  dispute  this  question  with  Colonel  Wingfield  ?— No. 

6194.  Had  you  not  some  controversy  with  Colonel  Wingfield  in  which  he 
succeeded? — None. 

^>95-  O.  Gore^  Not  with  regard  to  the  Scurmore  fishery? — No;  we 
were  going  to  take  proceedings  against  him. 

6196.  Chairman.]  Surely  you  or  your  partner  Mr.  Atkinson  was  engaged  in 
a controversy  with  Colonel  Wingfield? — We  dropped  proceedings;  it  never 
went  either  before  a judge  or  any  other  person. 

6197.  But  he  disputed  your  rights  then,  and  he  acts  now  upon  the  opinion 
which  he  had  that  your  rights  were  not  what  you  stated  them  to  be  ?— He  is 
acting  upon  his  opinion. 

6198.  He  is  acting  in  conformity  with  his  own  opinion  of  his  rierhts  and 
yours  ? — Yes. 

6199.  And  you  do  not  interfere  with  him  ? — No. 

^ 6200.  You  have  not  taken  proceedings  against  him  ? — Whatever  our  inten- 
tions are,  we  have  not  done  so  yet. 

6201.  Mr.  O.  Gore.]  Js  there  a dueen’s  gap  in  the  weir  of  Ballina? — No, 
only  two  gaps ; what  we  call  regulating  gaps ; when  the  water  is  low  in  sum- 
mer, we  fill  tlie  gaps  so  as  to  throw  the  water  through  the  boxes  and  cause 
a run  of  fish  into  the  boxes. 

6202.  Has  there  ever  been  a gap  there  ? — Never,  to  my  knowledge,  except 
those  two  gaps  which  are  open  a part  of  the  year,  but  part  of  the  year  we  bll 
them  up. 

6203.  Of  what  date  can  you  speak  as  to  the  non-existence  of  a gap  ? — I have 
asked  parties  who  have  known  that  weir  since  it  was  built,  and  they  have 
always  known  these  gaps  to  be  filled  when  the  water  was  low, 

6204.  Have  there  been  any  other  gaps  in  existence  ? — No ; none  that  I am 
aware  of ; they  have  always  been  in  the  habit  of  seeing  those  gaps  filled  when 
the  water  was  low. 

6205.  You  conceive  that  the  clause  enforcing  the  weekly  close  time,  by 

which  you  are  obliged  to  open  those  gaps,  conduces  very  much  to  poaching  ?— 
It  dries.  • - , 

6206.  By 
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6206.  By  letting  more  fish  up  the  river  people  are  more  inclined  to  become 
sportsmen  ?— Yes. 

6207.  What  is  the  usual  mode  among  the  poachers  of  catching  those  fish  ? — 
A torch  and  gaff  is  the  principal  means  of  killing  fish  in  the  shallow  rivers, 
and  they  use  nets  where  the  river  is  deep,  and  they  kill  them  with  sticks  in  the 
day  time ; they  are  variously  killed.  In  mill  races  also  they  catch  them  very 
often  by  shutting  the  sluice  and  opening  a side  sluice. 

6208.  Do  they  use  nets  of  a mesh  smaller  than  that  allowed  by  law? — Yes  ; 
Vve  have  this  year  seized  some  50  or  60  of  these  nets. 

6209.  Chairman."^  Where?— In  the  upper  portions  of  the  rivers. 

6210.  What  rivers? — The  tributaries  to  the  Moy. 

6211.  Have  you  done  the  same  in  the  Ballycroy  ? — No ; there  is  less  poach- 
ing on  the  Ballycroy ; there  are  less  inhabitants. 

6212.  Mr.  Bourke.']  Have  not  many  persons  a perfect  right  to  fish  in  the 
upper  parts  of  the  Moy? — Yes;  we  do  not  dispute  the  proprietors  of  land 
along  the  river  having  a right  to  fish  where  our  right  does  not  extend. 

6213.  If  I understand  rightly,  you  have  two  weirs  upon  the  Moy,  one  at 
Ballina,  and  another  higher  up  at  Foxford? — Yes. 

6214.  There  is  no  gap  in  the  one  at  Ballina,  and  there  is  in  the  one  at  Fox- 
ford  ? — Yes. 

6215.  Mr.  O.  Gore.}  If  the  Commissioners  were  to  attempt  to  force  you  to 
make  a Queen’s  gap  at  Ballina,  you  would  resist  it  r — ^Yes  ; we  have  the  power 
of  appealing  to  the  judge  at  assize,  and  we  should  of  course  avail  ourselves  of 
that  power. 

6216.  Mr.  Is  there  a spur-wall  attached  to  that  weir  at  Ballina? — 

There  is  a long  wall  in  the  centre  of  the  river. 

6217.  Does  it  add  much  to  the  take  of  fish  ? — I do  not  think  it  does  much; 
the  one  way  or  the  other.  That  wall,  when  built,  was  built  for  the  purpose  of 
putting  the  fish  into  a boat  and  taking  them  down  to  an  ice-house,  about  two 
miles  further. 

6218.  Are  you  aware  that  Mr.  Ffennell  has  stated  in  his  evidence  that  that 
spur-wall  is  illegal  ? — I am  not  sure  of  it. 

6219.  Chairman.]  Surely  it  must  have  the  effect  of  confining  the  fish  to  a 
certain  portion  of  the  stream  ? — No. 

6220.  They  cannot  leap  the  spur-w£ill? — They  can  go  on  both  sides  of  it; 
the  spur -wall  goes  up  and  down  the  river. 

6221.  If  they  arc  on  one  side  of  it  they  cannot  pass  it  without  going  back? 
—No. 

0222.  The  salmon  will  not  do  that? — Sometimes  they  do. 

6223.  In  the  case  of  a very  great  obstruction,  if  they  are  very  much  frightened 
they  will,  but  not  otherwise  : — I beg  your  pardon  ; in  the  case  of  a flood  and 
dirty  water  the  fish  go  back  to  sea. 

6224.  On  such  occassions  as  that  they  may,  but  the  spur-wall  must  operate 
to  prevent  them  in  general  from  going  back  or  going  on  one  side ; they  must 
continue  to  press  on  ? — Yes. 

6225.  Mr.  0.  Gore.}  "Was  there  ever  an  objection  made  to  you  that  there 
was  no  gap  in  the  weir  at  Ballina? — I really  am  not  aware;  there  may  have 
been,  but  I do  not  remember  it. 

6226.  There  never  was  a threat  of  prosecution  against  you  for  illegal  prac- 
tices in  respect  of  the  weir? — There  was  a prosecution  against  us  at  one  time 
at  the  petty  sessions,  the  parties  asserting  that  we  fished  before  six  o’clock  on 
Monday  morning  ; the  magistrates  gave  a decision  against  us  ; we  appealed  to 
the  quarter  sessions,  and  we  upset  the  decision  of  the  magistrates. 

6227.  Chairman.}  On  what  ground  did  you  upset  it  ? — On  the  ground  that 
the  conviction  was  bad  ; we  did  not  get  into  the  merits. 

6228.  Why  was  it  bad  ? — It  was  improperly  drawn  up. 

6229.  Some  technical  objection  ? — Yes  ; but  of  course  our  merits  were  good, 
or  we  should  not  have  appealed. 

’ 6230.  Mr.  Bourhe.}  Do  you  recollect  a remark  which  was  made  to  you  by 
Mr.  Jackson  at  the  meeting  which  has  been  before  alluded  to  when  Mr. 
Ffennell  attended? — I was  not  at  Foxford  at  that  time}  Mr.  Edward  Atkinson 
was  there,  the  joint-manager  of  the  fishery,  with  myself.  ... 

623 1 . Then  you  do  not  know  anything  of  what  happened  at  that  meeting  ?— 
I was  told-by  Mr.  Atkinson  when  he  came  home,  that  Mr.  George  Jackson  Irad 
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said  that,  of  course,  he  could  not  fine  a poor  man  if  we  did  not  obey  the  law 
ourselves,  or  something  of  that  kind  ; 1 believe  that  such  a conversation  took 
plaxie. 

6232.  Do  you  know  what  acts  he  alluded  to?— The  fishing  without  a Queen’s 
gap  in  the  Foxford  weir. 

6233.  Was  not  a Queen’s  gap  in  the  Ballina  weir  alluded  to?— This  was 
at  Foxford.  1 do  not  think  he  alluded  to  the  weir  at  Ballina ; I have  not  heard 
of  it. 

6234.  Still  the  want  of  a gap  in  the  Ballina  weir  would  affect  the  upper 
portion  of  the  river- — No  doubt  of  it. 

6235.  Mr.  Scvlly.']  Not  having  the  gap  in  the  Ballina  weir  would  affect 
your  weir  at  Foxford? — Of  course. 

6236.  Have  you  ever  found  any  indisposition  in  the  magistrates  to  convict 
for  offences  against  the  fishery  laws? — I know  it  from  my  own  knowledge. 

6237.  Have  you  ever  heard  any  reasons  which  they  have  assigned  ?— None 
but  what  1 have  stated ; that  which  Mr.  George  Jackson  said. 

6238.  Mr.  Bourke.']  In  what  state  is  the  navigation  of  the  Moy  at  present? 
—ft  is  not  very  good ; vessels,  I should  think,  of  100  tons  burden,  or  perhaps 
more  (I  am  not  a good  authority  upon  the  point),  come  as  far  as  the  quay, 
which  is  about  a mile  and  a half  from  Ballina ; above  that  no  vessels  of  burden 
come. 


6239.  Does  the  tidal  portion  oF  the  river  come  up  much  beyond  Ballina  ? 

It  goes  through  part  of  our  Ballina  weir. 

6240.  Then  your  Ballina  weir  is  in  the  tidal  portion  of  the  river?— Just  at 
the  end  of  it.  Spring  tides  go  through  it,  barely  through  it. 

6241.  Mr.  Scully.']  Of  what  width  is  the  river  at  the  Ballina  weir?~I  am 
sure  I cannot  say ; perhaps  180  or  200  yards. 

6242.  Less  than  three  quarters  of  a mile? — Yes. 

6243.  Mr.  0.  Gore]  Your  family  as  well  as  yourself  have  long  been  con- 
nected with  the  fisheries  of  Ireland  ? — Yes. 

6^.  What  other  fisheries  besides  the  Moy  have  they  been  connected  with  > 
—We  have  had  the  Foyle  and  Bann  leased  from  the  Irish  Society. 

624,5.  And  you,  from  your  earliest  boyhood,  have  been  accustomed  to  attend 
to  the  interests  of  the  fisheries  ?— I have  known  the  produce  of  the  rivers  and 
have  been  connected  with  such  affairs  more  or  less. 

Up  to  the  Act  of  1842  did  those  fisheries  increase  ?— Certainly  they 

6247.  Their  value  increased?— Yes,  materially. 

6248.  Since  that  they  have  in  every  instance  decreased  ? Yes. 

6249.  A.nd  you  attribute  that  decrease  entirely  to  the  Act  of  1842  ^ 

Entirely. 

6250.  Will  you  state  in  what  respect  you  could  improve  the  Act  of  1842  ^ 

There  were  resolutions  passed  at  a meeting  in  June  1848,  and  if  the  changes 
there  proposed  were  made  I think  the  Act  would  be  very  much  improved. 

^^5 1 • Y ou  refer  the  Committee  to  those  resolutions  r — I do. 

6252.  Chairman.]  Which  you  forwarded  to  a Member  of  the  Committee 
some  time  ago?— Yes  ; I was  chairman  of  the  committee  at  that  meeiing 

6253.  Mr.  Bourke.]  Do  the  proprietors  of  the  fishery  with  which  you  are 

connected  spend  much  money  in  preservation  of  the  fish  in  the  upper  por- 
tions and  tributaries  of  the  Moy  ? — On  the  Moy  it  costs  us  from  800 1 to  I 000 1 
per  annum.  tu  i,vuut. 

62.54.  Hov?  is  it  done?— 'Ihat  sum  is  expended  in  paying  salaries  to  water- 
keepers,  and  law  expenses  attending  the  prosecutions  ^ ^ 

6255.  What  salaries  do  you  generally  give  the  water-bailiffs  ?-Some  of  them 
very  small ; some  as  low  as  2 /.  a year  ; from  2 I to  20  I 

you  preserve  in  that 

way?-There  are  so  many  tributaries  that  it  would  be  hard  to  say;  I should 
think  upwards  of  200.  ^ wiouia 

With  respect  to  the  River  Ballyoroy,  some  o£  the  proseeii- 
tions  to  which  you  have  referred  I suppose  were  instituted  by  you  in  resneot 
of  poaching  committed  m that  river  r —No  ^ ^ ^ 

inres^ee“aWMo;f“^ 
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6259.  Have  you  prosecuted  in  respect  of  poaching  on  the  Ballycroy? Yes, 

but  there  have  been  very  few  cases. 

6260.  How  many  have  you  prosecuted,  do  you  suppose,  there  ? — Perhaps 
not  above  10  each  year  ; perhaps  not  so  many  as  that. 

6261.  Do  you  remember  a prosecution  for  taking  trout  in  the  month  of  Oc- 
tober, in  the  year  1846? — No.  ^ 

6262.  Do  you  remember  a prosecution  in  that  month  at  Achill  ? — I do  not 
remember  any  in  1 846. 

6263.  Do  you  remember  any  prosecution  in  the  autumn  of  any  year  since 
1842  at  which  you  and  your  partner  prosecuted  two  poor  men  for  taking  trout  ? 
— There  may  have  been  prosecutions  brought  in  the  winter ; I am  not  sure  ; it 
must  have  been  in  the  close  season,  I suppose. 

(3264.  Of  two  poor  men  ? — It  is  very  likely  there  may  have  been  ; I do  not 
remember,  but  it  must  have  been  in  the  close  season. 

6265.  Plave  you  or  your  partner  been  prosecuted  for  fishing  illegally  in  the 
Ballycroy  r — It  was  asserted  that  we  fished  illegally,  and  we  proved  that  we  did 
not  fish  illegally. 

6266.  First  of  all,  for  fishing  in  the  close  season  you  have  been  prosecuted, 
you  say  ; have  j^ou  been  prosecuted  also  for  fishing  with  an  illegal  weir  in  the 
Ballycroy  r — No,  we  have  not ; we  do  not  fish  with  a weir  at  all  in  the  Bally- 
croy. 

6267.  Did  not  you  fish  with  stake  nets  in  the  Ballycroy  r — In  the  year  1846 
we  fished  with  stake  nets. 

4468.  Were  not  you  prosecuted  in  that  year  for  that  ? — I do  not  think  we 
were. 

6269.  Were  you  not  conHcted? — Not  in  1846  for  fishing  with  stake  nets. 

6270.  Were  you  never  convicted  for  fishing  with  a stake  net  or  Scotch  weir 
in  the  Ballycroy  ? — There  was  a conviction  in  1847. 

6271.  You  were  convicted,  then,  for  fishing  with  a stake  net  in  the  River 
Ballycroy  ? — Three  of  our  men  were,  but  they  were  improperly  convicted ; we 
appealed  from  that  decision. 

6272.  My  question  is,  were  you  never  prosecuted  and  convicted  for  fishing 
with  weirs,  which  were  deemed  to  be  illegal,  in  the  River  Ballycroy  r — No,  they 
were  not  in  the.  River  Balljmroy,  they  were  outside  the  bar  altogether. 

6273.  How  many  times  have  you  or  your  men  been  prosecuted  for  that? — 
On  the  24th  of  July  184/  1 think  it  took  place ; that  was  the  day  that  the  seizure 
and  all  the  proceedings  took  place. 

6274.  And  you  were  convicted  ? — In  one  case  there  were  tlmee  of  our  men 
convicted. 

627.5.  What  were  your  men  fined  upon  that  occasion  ? — Each  of  them  was 
fined  5l. 

6276.  And  they  appealed,  did  they? — Yes. 

62.77.  T-O  the  quarter  sessions  r — To  the  quarter  sessions. 

6278.  And  what  did  the  quarter  sessions  dor — There  was  no  appeal.  It  is 
a very  strange  circumstance ; the  recognizances  which  were  sent  forward  to 
the  petty  sessions  clerk  were  not  forthcoming  at  the  quarter  sessions,  when  I 
attended  with  my  witnesses. 

6279.  Whose  recognizances  were  not  forthcoming? — The  recognizances 
of  the  men  to  appeal  to  the  quarter  sessions.  They  were  sent  by  Mr.  Cruice, 
the  magistrate,  who  took  the  recognizances  to  the  petty  sessions  clerk,  who 
acknowledged  the  receipt  of  them.  We  went  to  the  Castlebar  quarter  ses-. 
sions,  and  there  was  no  entry  in  the  books,  the  clerk  of  the  peace  denying 
that  he  had  received  any  recognizances.  I may  read  a letter  which  I wrote 
to  the  clerk  at  Newport,  at  the  time:  “Ballina,  8th  January  1848.  Mr. 
J.  Gibbons,  Sir  M.  Moran,  and  1,  with  the  three  men,  • convicted  by  Mr. 
Hillis,  attended  at  Castlebar  quarter  sessions  to-day,  to  prosecute  their  appeal, 
for  which  you  acknowledged  you  had  received  their  recognizances  in  due  time, 
the  same  being  sent  you  by  Mr.  Cruice ; but,  to  our  great  surprise,  ho  appeal 
was  marked  on  the  books  before  the  barrister.  You  will  therefore  be  pleased 
to  meet  me  on  Monday,  at  Flynne’s  Hotel,  Castlebar,  at  12  o’clock,  to  state  to 
the  barrister  what  you  id  with  the  above,  as  the  person  in  fault  must  abide  the 
consequence.  The  clerk  of  the  peace  denied  having  received  any  such  docu- 
ments from  you.” 
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6280.  What  was  his  answer  to  that  ?— There  was  nothingf  done.  We  went 
on  Monday  to  the  barrister,  who  said  he  had  no  jurisdiction,  and  would  not 
hear  us. 

6281.  What  explanation  was  given? — Mr.  Gibbons  answered  that  he  had 
sent  them  to  the  clerk  of  the  peace  by  a messenger,  but  could  show  no  receipt 
from  the  clerk  of  the  peacet 

6282.  What  did  the  clerk  of  the  peace  say;  that  he  had  never  received 
them? — The  clerk  of  the  peace  denied  ever  receiving  them  or  seeing  them. 
We  got  this  from  Sir  Richard  O’Donnell  on  the  30th  January  1848,  with  his 
own  letter ; “ Dear  sir ; Gibbons  has  requested  me  to  forward  to  you  the 
enclosed  informations.  I hope  you  have  got  plenty  of  ice  for  next  season.” 
That  is  addressed  to  Mr.  Edward  Atkinson.  Here  is  the  information ; 
“ County  of  Mayo,  to  wit.  Taken  in  petty  sessions,  at  Newport  Pratt,  in  said 
county,  this  18th  day  of  January  1848.  James  Gibbons  and  Pat  Cain,  both 
of  Newport  aforesaid,  being  duly  sworn  on  the  Holy  Evangelists  in  open  court ; 
the  said  James  Gibbons  for  himself  saith,  he  is  the  clerk  of  petty  sessions  at 
Newport  Pratt ; saith  that  on  the  6th  day  of  December  last  deponent  made  up 
a parcel  containmg  several  informations,  recognizances,  and  appeals  (amongst 
others  the  informations  of  Bridget  O’Horo  against  Michael  Mulhorin,  and 
convictions  for  breaches  of  the  Fishery  Laws  against  Terence  Sheeran,  John 
Currigan,  and  Michael  Currigan,  had  at  Acbill  petty  sessions,  with  the  appeals 
thereto),  and  deponent  directed  said  parcel  to  John  Bole,  deputy  clerk  of  the 
peace,  ‘Peace  Office,  Castlebar  that  on  said  day  deponent  delivered  the  said 
parcel  to  Miss  Bird,  the  person  acting  for  the  agent  of  the  mail-car  at  Newport, 
and  deponent  procured  her  receipt  for  same.  The  said  Pat  Cain  lor  himself, 
saith,  he  recollects  having  received  a parcel  from  Miss  Bird  on  the  6th  Decem- 
ber last,  directed  to  Mr.  John  Bole,  deputy  clerk  of  the  peace,  for  the  purpose 
of  bringing  him  same ; saith,  that  on  his  arrival  in  Castlebar  he  repaired  to 
the  clerk  of  the  peace’s  office  at  Castlebar  with  said  parcel,  and  that  he  found 
the  door  of  said  office  locked,  and  no  person  to  open  it:  he  then  went  to  the 
house  of  Mr.  Alexander  Bole,  in  Castlebar,  father  of  Mr.  John  Bole,  and  by  his 
direction  he  handed  him  the  said  parcel.  Deponent  saith,  that  shortly  after 
his  haying  done  so  he  met  Mr.  John  Bole,  and  deponent  told  him  that  he  had 
left  said  parcel  with  his  father  as  aforesaid,  when  the  said  John  Bole  stated 
that  he  had  received  same,  and  that  all  was  right.  Deponent  further  saith 
that  on  deponent’s  return  to  Newport  on  said  day,  the  said  James  Gibbons 
asked  deponent  if  he  had  delivered  said  parcel  as  directed,  when  deponent 
informed  him,  as  the  fact  was,  that  he  had  delivered  it  to  Mr.  Bole  The  said 
James  Gibbons  for  himself  fm-ther  saith,  that  the  before-mentioned  informa- 
tions against  Michael  Mulhorin,  and  the  convictions  against  Terence  Sheeran 
John  Currigan,  and  Michael  Currigan,  with  the  appeals  thereto,  were  not 
rorthcoming  at  the  last  Castlebar  quarter  sessions,  when  required.” 

0283.  Am  I to  understand  you  that  you  were  not  prosecuted  in  1846  for 
frshmg  m the  close  season  too?— I do  not  think  we  were;  I do  not  remember 
It.  It  is  possible  we  were,  but  I do  not  recoUect  it.  This  fact  may  bear  that 
statement  out,  that  we  fished  a few  days  after  the  20th  of  August,  in  conse- 
quence  of  an  Act  passed  that  session.  We  were  not  certain  whether  we  could 
fish  till  the  1st  of  September  or  not;  we  had  not  seen  it,  and  we  presumed 
that  as  It  was  necessary  that  that  river  should  be  late,  we  could.  We  did  fish 
a few  days  after  the  commencement  of  the  close  season,  and  whether  we  were 
prosecuted  at  petty  sessions  for  it  or  not  1 really  forget. 

6284.  In  1848  did  you  or  your  partner  fish  the  River  Ballycroy  with,  what 
arc  called  stop  nets  r— No.  I presume  you  refer  to  a still  net. 

02 8, 5.  It  IS  the  same  thing?— No,  not  at  all. 

6286.  What  is  the  width  of  the  River  Ballycroy  ?— Fart  of  it  is  verv  narrow 

t?D  yar?s  so  much  in  s7me  parts  i 

6287.  Did  you  fish  with  a stop  net  or  still  net  in  the  year  1848  ? No-  we 

never  made  use  of  a still  net  at  all.  ^ ^ ’ 

6288.  Then  did  you  ash  with  a net  stretching  nearly  across  the  river,  leaving 

a few  inches  or  a few  feet  on  either  side  r — Yes.  ® 

the  iW  the  people  in  your  employment  pelt 

the  water  with  stones,  and  use  other  means  to  disturb  the  fish  and  drive  them 
up?— 1. believe  they  did;  it  is  a usual  mode  of  fishing  there. 

6290.  How 
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6290.  How  much  space  was  left  between  the  extreme  ends  of  the  net  and  John  Little,  E?(]. 
the  shore  on  either  side  ? — Really  I am  not  aware ; 1 am  seldom  there  myself.  — . 

G291.  Was  not  this  done  during  the  whole  of  that  season  ?— The  whole  of  3®  April  \849. 
1848? 

6292.  Yes  ?— I should  think  that  it  was,  for  it  was  usual  for  them  to  do  so. 

6293.  Had  you  any  authority  from  Sir  Richard  O’Donnell  to  do  that? — By 
the  lease  we  can  fish  as  we  think  proper,  as  far  as  the  law  allows. 

6294.  Are  you  aware  that  Sir  Richard  O’Donnell  has  denied  that  you  have 
any  lease  from  him  ? — I do  not  know  whether  he  has  or  not ; I assert  that  I 
have. 

6295.  Have  you  the  lease  ? — I have  the  lease. 

6290.  What  is  the  date  of  it? — It  is  dated  somewhere,  I think,  in  the  begin- 
ning of  last  year.  Here  is  his  letter  on  August  the  13th,  1847,  addressed  to 
Mr.  Edward  Atkinson : “ My  dear  Sir  : I shall  send  the  lease  over  to  you  by 
the  witness,  and  you  can  perfect  it  in  Castlebar  and  hand  it  to  Mr.  Clendining. 

I have  not  the  least  objection  to  your  fishing  in  every  part  of  the  river,  &c.  that 
I have  the  power  to  allow  you  to  fish  in,  but  of  course  if  you  outstep  you  will 
have  to  pay  the  penaltj’’.” 

6297.  In  addition  to  this,  did  you  put  a similar  net,  or  a fixed  net  of  any  kind, 
at  the  flow  of  the  tide  at  other  pools  higher  up  the  river  than  the  mouth, 
towards  the  source  ? — Up  the  fresh  water  portion  of  it,  do  you  mean  ? 

6298.  Both  tidal  and  fresh  water  ? — We  fished  the  weir  both  tidal  and  fresh 
water  where  we  thought  we  should  catch  the  fish. 

6299.  In  the  same  sort  of  way  ? — Yes. 

6300.  With  nets,  and  with  stones  to  drive  the  fish  up  ? — Yes. 

6301.  Are  you  aware  what  the  quality  was  of  the  fish  that  was  so  captured? 

—Yes. 

6302.  Were  any  spawn  fish  amongst  them  ? — None ; it  was  in  the  open  sea- 
son that  we  caught  these. 

6303.  Are  you  quite  positive  that  no  spawn  fish  were  taken  in  this  way? — 

They  were  caught  in  August  and  July. 

6304.  That  is  no  answer  to  my  question.— There  are  no  spawning  fish  at  that 
season  of  the  year  there. 

6305.  Were  any  spawn  fish  taken  in  this  way  hy  your  nets  ? — I do  not 
understand  your  question.  Do  you  mean  spent  fish  after  spawning,  or  fish 
going  up  the  river  to  spawn  ? 

6306.  I will  ask  you  both.  Were  fish  going  up  the  river  to  spawn  ever 
taken  in  this  river  by  your  nets  ? — Of  course ; it  is  going  up  the  river  to  spawn 
that  we  catch  them. 

6307.  With  spawn  in  them? — Of  course;  they  have  always  the  spawn  in 
them,  but  never  unfit  for  food. 

6308.  Mr.  0.  Gore.']  What  is  the  object  of  their  coming  up  the  river  ? — To 
spawn  ; they  come  up  the  fresh  water  to  spawn. 

6309.  Chairman.]  Take  the  spent  fish ; were  any  spent  fish  taken  in  this 
way  1 — None ; so  far  from  that,  we  do  not  commence  fishing  till  the  middle  of 
May,  or  thereabouts  ; it  will  not  pay  us. 

6310.  But  you  have  been  convicted  of  fishing  out  of  season? — There  was 
only  that  conviction  which  I have  refei-red  you  to  against  us. 

6311.  Have  you  ever  fished  out  of  season  on  other  occasions  when  you  have 
not  been  convicted  ?— Never  since  that ; that  was  in  the  year  1846. 

6312.  During  the  year  1848,  did  you  fish  out  of  season? — Never. 

6313.  At  no  period  ?— No. 

6314.  .411  you  did  was  to  fish  in  the  way  I have  described  at  Ballycroy? 

— Yes. 

6315.  Have  you  been  prosecuted  for  fishing  in  the  River  Ballycroy,  in  the 
way  I have  described,  with  nets  of  this  character  stretched  across  the  river  ? — 

Not  for  having  our  nets  stretched  across  the  river,  certainly. 

6316.  Have  you  been  threatened  with  prosecution  ? — Mr.  Maddison  wrote 
to  our  agent,  Mr.  Moran,  stating  that  he  would  not  allow  us  to  have  our  nets 
stretched  across,  and  to  fish  within  half-a-piile,  or  within  a mile,  of  the  mouth- 
of  the  river,  as  laid  down  by  the  Fishery  Commissioners.  That  question  waa 
tried  in  1845  by  the  coast-guard  against  Mr.  Lundy,  the  then  agent  to  Sir 
Richard  O’Donnell,  and  Mr.  Lundy  dismissed  them  at  the  petty  sessions  ; he 
proved  that  Sir  Richard  O’Donnell  had  a right  to  fish  there,  it  being  his  pro> 
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petty,  and  the  mouth  of  the  river, — had  nothing  to  say  to  prevent  Sir  Richard 
O’Doiineli  fishing  on  his  own  property  ; and  I beg  further  to  state  that  that 
mouth  of  the  river  is  v\ithin  about  half  a mile  of  the  top  of  the  tide-way,  and 
within  about  two  miles  from  the  bar. 

6317. ^  Is  not  this  the  same  sort  of  net  that  you  were  obliged  to  remove  at 
Ballina  '< — Certainly  not. 

631 8.  In  what  respect  does  it  differ  from  the  net  which  you  were  obliged  to 
remove  at  Ballina? — That  at  Ballina  was  a stationary  net;  we  have  no 
stationary  net  at  Ballycroy  now. 

6319.  How  do  you  describe  a stationary  net? — The  Ballina  net  was  fixed  ; 
attached  to  the  banks  of  the  river  on  both  sides. 

G320.  My  question  just  now,  which  you  answered  in  the  affirmative,  was 
this,  “ Have  you  not  been  in  the  habit  of  fishing  the  Ballycroy  River  with  a net 
stretching  nearly  across  the  mouth  of  the  river,  leaving  perhaps  a few  inches 
on  either  side,  while  the  tide  was  flowing?”  I understood  you  to  say,  Ves? — 
It  is  one  of  the  draught  nets  probably. 

632 1 . Mr.  0.  Gore.]  Not  a fixed  net  ?— Not  a fixed  net ; it  is  probably  one 
of  the  draught  nets  which  was  put  almost  across ; it  should  not  be  put  across 
because  our  orders  are  not  to  put  it  across. 

6322.  C/iairman.]  Surely  then  it  is  a fixed  net  if  it  stretches  right  across  the 
nver  ?— It  does  not  go  right  across  the  river ; if  it  does  it  is  contrary  to  our 
orders. 

6323'  I asked  you,  leaving  a few  inches  on  either  side  ?— Yes,  a small  space. 

0324.  Mr.  0.  Go?-e.]  It  is  purely  a draught  net  ? — Purely  a draught  net. 

^ ^325.  And  one  end  is  always  in  the  hands  of  the  fisherman  ? — It  generally 
IS ; 1 cannot  really  say  whether  it  is  always  so  or  not. 

6326.  Chairman.]  My  question  was  this,  whether  this  net  was  ever  fixed  to 
the  shore,  or  fixed  in  any  way  to  both  sides  of  the  river  ?— I do  not  think  it 
ever  vras  ; perhaps  the  painter  of  the  boat  may  have  been  sent  ashore  along 
wath  the  anchor  if  the  men  were  dining,  or  anything  of  that  sort. 

6327.  Was  it  done.-- — I cannot  state  whether  it  was  or  not. 

0328.  Were  you  not  present? — No. 

6329.  Have  you  had  any  complaints  on  the  subject,  made  by  Mr.  Lees  or 
others,  stating  that  to  all  intents  and  purposes  it  was  a fixed  net,  and  stretched 
light  across  the  river  ? Mr.  Maddison  said  so,  but  he  acted  iUegallv  in  every- 
thing that  he  did  which  related  to  our  fishery. 

6330.  Were  those  complaints  made  ?— Yes,  by  Mr.  Maddison. 

. 6331.  What  was  done  ?— Nothing  at  all. 

6332.  What  answer  did  you  make  to  them  ? — I returned  no  answer  what- 

6333.  return  any  such  answer  as  this,  or  was  any  such  answer  as 

this  returned  by  your  agent,  that  whilst  one  foot  was  left  between  the  end  of 
the  net  and  the  bank,  you  were  acting  according  to  the  Act,  and  you  did  not 
care  what  steps  were  taken?— I do  not  know  what  he  said;  I never  knew  him 
say  so ; he  may  have  said  so.  > 

you  aware  that  this  has  been  done  between  the  defined  mouth  of 
•the_  Ballycroy  and  the  weir  ? — Perfectly  well  aware  of  that. 

b335-  And  you  consider  that  perfectly  legal  r— Perfectly  legal. 

rivefat 

r?  are  not  to  stretch  the  nets  entirely 

S fisil  ^ to  be  a passage  for 

it  Sd.  ““  P“tpose  ?-No ; I do  not  think 

be  ’'“M  it  then 

be  possible  for  the  fish  to  go  up  ?— It  would  scarcely  be  possible 

n-’  'one:  TOtld  the  net  remain  in  that  position? 

f -f  or  10  minutes  ; it  depends  upon 

the  show  of  fish ; if  the  fish  came  up  they  would  draw  immediately.^  ^ 

their  draw  observe  the  fish  coming  up  and  immediately  make 

of  the  tidfshKo^""^'^  the  whole  time 

6343,  CAairman.] 
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6343.  Chairmars.']  Have  you  prevented  Mr.  Lees  from  fishing  in  this  river  ? John  Little, 

— Never.  ; 

6344.  Did  you  ever  prevent  him  from  fishing  anywhere  ? — Never.  30  April  1R49, 

6345-  Did  your  agent  prevent  him? — No,  never. 

6346.  Did  any  of  your  people  take  arms  for  the  purpose  of  preventing  him  ? 

— We  never  prevented  him  from  fishing  ; we  always  respected  his  rights  ; he 
has  a right  of  angling,  and  we  have  always  protected  his  right  of  angling. 

6347.  Do  you  remember  any  occasion  on  which  you  or  your  people  felt  it 
necessary  to  send  armed  men  to  prevent  him  from  doing  anything  ?— Never. 

6348.  It  is  not  true  then  that  you  ever  interfered  with  him  in  that  way  ?— 

Never  with  his  right  of  fishing  whatsoever. 

6349.  Was  there  any  occasion  on  which  you  threatened  a collision  with  him? 

— Never. 

6350.  Or  on  which  a collision  was  threatened  between  him  and  your  people  ? 

— Never,  except  perhaps  the  seizing  of  a stake  net  by  their  orders,  when  our 
agent  wished  to  know  why  they  seized  it,  and  they  would  not  tell  him  ; and  he 
(so  he  tells  me)  said  that  he  would  not  let  it  go  until  he  knew  what  it  was 
for,  and  some  resistance  was  offered  by  him  to  the  taking  away  of  that  net. 

6351.  Mr.  0.  Gore.']  The  stake  net  was  his  property  ? — Of  course  it  was  our 
property  out  in  the  sea. 

6353.  And  Mr.  Lees  applied  to  the  coast  guard  to  remove  it,  did  he  not?— 

They  were  taking  it  away,  and  he  said,  “ Let  me  know  why  you  seize  it.” 

6353.  Who  said  so? — Our  agent,  Mr.  Moran;  he  said,  “Let  me  know  why 
you  seize  it ; I will  not  let  it  go  until  you  have  informed  me.”  So  he  stated  to 
me,,  and  there  was  great  deal  of  tussling,  and  he  got  severely  hurt,  but  the  men 
did  nothing. 

6354.  The  coast  guard  did  nothing  ? — Nor  our  own  men. 

63  55.  The  net  was  not  removed  then  ? — Yes  ; it  was  removed  by  the  coast 
guard,  but  our  own  men  had  not  interfered. 

6356.  Did  not  Mr.  Lees  apply  to  the  coast  guard  to  remove  a stop  net? — 

I believe  Mr.  Maddison  applied  to  the  coast  guard  to  prevent  us  fishing  within 
the  mouth,  and  the  head  boatman,  Mr.  Hamilton,  stated  that  that  question  had 
.been  tried  previously  against  Mr.  Lundy,  and  that  they  had  been  dismissed. 

6357.  The  coast  guard  declined  acting  in  the  matter,  did  they  not,  as  it  was 
a matter  of  title  r — It  was  stretching  nets  above,  I think. 

6358.  Stretching  nets  above  the  weir: — Yes;  the  net  that  Mr.  Anstey 
speaks  of,  I presume ; and  I believe  also  for  fishing  above  the  mouth. 

6359.  Is  that  a diffei'ent  case  from  the  one  to  which  Mr.  Anstey  alluded? 

—No. 

6360.  CJiairvian.]  Has  your  agent  reported  to  you  that  during  the  weekly 
close  season  last  year,  that  in  1848,  there  were  as  many  as  20  salmon  taken  in 
one  bag  net  of  yours  ? — No. 

636 1 . Has  he  reported  to  you  that  any  number  of  salmon  were  taken  in  one 
bag  net  during  the  weekly  close  season  last  year  ? — No ; our  orders  are  strictly 
against  the  infringement  of  the  weekly  dose  season. 


Mariis,  1“  die  Maii,  1849. 


MKMBEHS  PRESENT. 

Captain  Archdall.  I Mr.  Grogan. 

Mr.  Boiirke.  Mr.  O’Flaherty. 

Mr.  Orinsby  Gore.  | Mr.  Scully. 

THOMAS  CHISHOLM  ANSTEY,  Esq.  in  the  Chair. 


Nelson  Trafalgar  Foley,  Esq.,  called  in  ; and  further  Examined. 

6362.  Chairman:]  YOU  are  desirous  of  adding  something  to  your  statement  N.  T.  Foley,  Esfi- 

about  Sir  Richard  Musgrave’s  disputed  right  of  fishing? — Yes.  ~ 

6363.  Will  you  state  what  it  is  ?— With  respect  to  his  right  of  fishing,  though  * >'^'’9* 

I had  no  personal  communication  with  Sir  Richard,  I know  that  the.Duke.^pf 
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Devonsliire’s  agent  had,  and  that  he  had  given  him  notice  that  he  would  proceed 
at  law  if  he  continued  his  fishing;  and  at  present  there  are  steps  being  taken, 
such  as  to  lay  a case  before  counsel,  if  Sir  Kichard  should  fish,  which  he  has 
not  done  this  year.  There  is  also  one  thing  which  I wish  to  mention  with 
regard  to  stake  net  weirs.  I find,  on  looking  to  my  papers,  that  there  was  a 
weir  which  extended  considerably  into  the  tide,  and  on  threatening  the  man  with 
prosecution  he  removed  it  back  a good  way.  Air.  Kelly  was  the  landlord  of  that 
man,  and  I believe  it  was  by  his  desire  that  it  was  removed. 

6364.  M^as  that  at  Strancally? — Yes. 

6365.  With  regard  to  Sir  Richard  Musgrave;  Sir  Richard  Musgrave  con- 
tinuing to  fish,  notwithstanding  the  intimation  of  the  Duke  of  Devonshire’s  agent, 
has  any  step  been  taken  yet  to  bring  the  question  at  i.ssue  between  them  to  trial  ? 
—I  believe  it  is  not  intended,  unless  Sir  Richard  should  fish  this  year,  and  then 
it  is  intended  to  bring  an  action. 

6366.  Are  you  not  aware  that  he  has  fished  this  year?— No ; I do  not  believe 
he  has.  It  has  never  been  reported  to  me. 

6367.  Have  you  not  heard  that  he  is  continuing  to  fish  ? — No;  if  he  does,  it 
is  totally  without  my  knowledge. 

6368.  I understood  you  to ‘say  that  the  keeper  or  bailiff  had  watched  him  ?— 
That  was  last  season. 

6369.  Is  it  not  notorious  that  Sir  Richard  Musgrave  stands  upon  his  right,  and 
fishes  every  day  ?— I am  not  at  all  aware  that  he  has  fished  this  season.  ' 

6370.  For  instance,  are  you  aware  that  his  son  has  fished  this  season  ?— No  ; 
I have  not  had  it  reported. 

6371.  Might  it  have  been  so  without  your  knowing  to  the  contrary  ? It  is 

possible,  but  not  probable. 

6372.  Captain  Archdall]  In  what  part  of  the  river  did  Sir  Richard  Musgrave 
nsh  ?— Down  in  the  tidal  part  below  Cappoquin,  at  Toureen.  I have  looked  to 
the  book  of  licences,  and  I do  not  find  Sir  Richard’s  name  down  in  it. 

6373.  Mr.  Grogan.'] ^ He  has  not  taken  out  his  licence  this  year? — No-  I 

looked  to  the  book  at  Lismore,  and  saw  no  licence.  ' 

6374.  But  though  Sir  Richard  Musgrave  has  not  taken  out  a licence  as  yet 
there  is  nothing  to  prevent  his  taking  it  out  at  any  time  he  pleases?— Any  person 
may  take  out  a licence ; there  is  no  question  at  all  as  to  the  party  applying. 

opinion  that  Sir  Richard  Musgrave  has 
not  hshed,  and  does  not  intend  to  fish,  because  he  has  not  a licence  r— I do  not  sup- 
pse  Sir  Richard  Musgrave  would  fish  without  a licence.  That  is  one  point  and  it 
has  never  been  reported  to  me  this  year.  I was  particularly  directed,  by  theacrent 
of  the  Duke  of  Devonshire,  to  report  to  him  if  Sir  Richard  Musgrave  fished°his 
year._  If  he  has  taken  out  a licence,  it  is  without  my  knowledge,  and  I am  quite 
certain  that  he  is  not  a man  who  would  fish  in  evasion  of  the  Act.  ^ 


John  Litlle,  Esq. 


John  Little,  Esq.,  called  in ; and  further  Examined. 

6376,  Chairman:]  I believe  an  Honourable  Member  has  some  questions  10 
ask  jou  with  respect  to  the  resolutions  to  which  you  referred  yesterday  have 
you  a copy  of  those  resolutions  before  you  ?— I have.  ’ 

6377-  Perhaps  the  best  way  will  be  for  you  to  explain  them  seriatim  in  your 
own  way  .-I  will.  These  were  resolutions  passed  at  a nieeting  of  proprietors 
and  lessees  of  salmon  fisheries  on  the  north  and  west  coast  oflreiand  at  Derrv 
on  the  13th  of  Junei848;  the  first  is  that  there  should  be  an  Assessment  Bfil 
accordmv  to  tlm  Scotch  principle ; these  are  alterations  wished  by  us 

6378.  Mr.  Grogan.]  Of  the  existing  law  ?— Of  the  existing  law 

6379.  In  accordance  with  the  resolutions  which  you  have  handed  in?-Yes- 

alterations  wished  by  the  proprietors ; the  first  is  as  to  the  form  of  assessment ; 
we  wish  to  have  it  according  to  the  Scotch  system,  under  the  qth  of  Geo  4 I 
have  the  Act  here.  ' 

63S0.  Chairman.]  Will  you  point  out  what  alterations  you  desire,  and  the 

sho^iM  V”'  j ^ V ' “'"''"ient  that  those  alterations 

should  be  made  ’-Yes ; we  think  lha  according  to  the  Scotch  Act  the  protection 
should  he  m onr  own  bands;  that  ,t.  should  not  be  in  the  hands  of  disinterested 
men,  that  the  late  Act,  ii  and  12  Vict.  passed  last  Session,  puts  it  in  the  hands 
in  a great  degree  of  parties  who  may  not  be  at  all  interested  in  the  fisheries  • it 
does  not  require  that  conservators  who  are  to  be  elected  by  a majority  of  votes 

. should 
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•should  be  at  all  practically  experienced  in  fisheries,  and  they  must  be  elected  John  tUtle,  Esq. 
annually  ; now  it  requires  more  than  1 2 months  before  any  man  could  under-  ■ 
stand  anything  about  the  matter  or  know  his  water  keepers,  and  know  the  way  in  ^ 
which  the  duty  ought  to  be  done. 

6381.  Mr.  Grogan^  What  is  the  Scotch  provision  on  that  subject? — The 
section  is,  “And  be  it  enacted,  that  it  shall  be  lawful  in  Scotland  for  any  two 
proprietors  of  salmon  fisheries  in  any  river,  or  any  stream,  lake,  water,  or  estuary 
communicating  therewith,  from  time  to  time  to  call  meetings  of  all  the  other 
proprietors  of  salmon  fisheries  in  such  river,  and  the  several  streams,  lakes, 
waters,  and  estuaries  communicating  therewith,  or  on  the  sea  coast  within  five 
miles  of  the  mouth  of  such  river  or  estuary,  by  three  several  advertisements  in 
any  newspaper  published  in  the  county  where  such  meeting  is  to  be  held,  or  if  no 
newspaper  be  there  published,  then  in  any  newspaper  published  in  any  adjoining 
county,  and  also  in  one  Edinburgh  newspaper,  fourteen  days  before  such  meeting 
shall  be  held  ; at  which  meetings  it  shall  be  law'ful  for  the  majority  of  proprietors 
in  number  and  value  attending,  or  authorizing  tlieir  factors  or  other  proprietors 
bv  a written  mandate  to  act  for  them,  to  assess  the  whole  proprietors  of  salmon 
fisheries  in  such  river,  stream,  lake,  water  or  estuary,  and  on  the  sea  coast  within 
five  miles  of  the  mouth  of  such  river  or  estuary,  in  such  sums  as  they  shall  think 
fit,  rateably  according  to  the  real  rents  of  the  fisheries,  for  the  purpose  of  enforcing 
this  Act,  and  the  other  laws  regulating  salmon  fisheries;  and  it  shall  be  lawful 
for  such  meetings  to  appoint  and  pay  clerks,  water-bailiffs,  and  other  officers  as 
they  shall  see  cause ; and  all  such  assessments  shall  be  recoverable  in  the  Sheriff’s 
Court,  at  the  instance  of  any  clerk  or  other  person  authorized  by  any  such  meet- 
ing, in  the  same  manner  and  under  the  same  provisions  and  regulations  as  small 
debts  are  now  recovered  by  the  .\ct  passed  in  the  6th  year  of  the  reign  of  His 
present  Majesty,  intituled,  ‘ An  Act  for  the  more  easy  Recovery  of  Small  Debts 
in  the  Sheriff’ Courts  in  Scotland,’  and  this  notwithstanding  the  amount  of  such 
assessment  shall  exceed  8/.;  provided  always,  that  if  any  salmon  fishery  on  the 
sea-coast  shall  be  within  five  miles  of  the  mouths  of  more  than  one  river  or  estuary, 
the  proprietor  of  such  fishery  shall  be  liable  in  one  assessment  only  for  such 
fishery,  and  shall  be  at  liberty  to  make  his  election  of  any  one  such  river  or 
estuary  in  connexion  with  which  lie  shall  be  assessed.”  That  is  the  plan. 

6382.  That  is  the  provision  which  you  are  anxious  to  have  embodied  in  the 
amendment  of  the  existing  law  ? — Yes. 

6383.  Have  you  the  existing  law,  the  iith  and  12th  of  Victoria,  before  you  ? 

—I  have. 

6384.  You  have  of  course  minutely  considered  the  provisions  of  that  Act? 

—Yes. 

6385.  That  Act  is  interpreted  by  the  Fishery  Commissioners  as  a temporary 
Act  to  enable  them  to  put  the  machinery  of  water  keepers  and  all  that  system  on 
a permanent  footing? — Yes. 

6386.  Have  you  considered  the  Act  in  that  light  ? — No ; I considered  that  the 
Act  was  to  last  for  a certain  time. 

6387.  You  have  attentively  considered  the  Act,  the  11th  ami  12th  ofVictoria? 

—Yes. 

6388.  Will  you  point  out^as  far  as  your  judgment  goes,  the  difference  between 
that  Act  and  the  Scotch  Act  of  9th  George  the  4th,  as  quoted  by  you? — The 
Scotch  Fishery  Act  puts  the  protection  altogether  in  the  hands  of  the  proprietors 
and  lessees  of  the  fisheries  in  the  rivers  ; this  Act,  the  1 1 th  and  1 2th  Victoria,  puts 
it  in  the  hands  of  parties  elected  by  people  fishing  with  engines ; parties  who 
may  not  have  any,  or  perhaps  very  little  interest  at  all  in  the  fisheries. 

6389.  By  “fisheries,”  you  mean  several  fisheries  ? — Yes,  in  the  close  season ; of 
course  for  the  benefit  of  all,  both  us  and  the  public-  The  amount  that  will  be 
levied  under  this  Act  will  not  at  all  defray  the  probable  amount  of  water  keeping. 

Now,  upon  the  Moy,  our  expenses  in  water  keeping  are  from  800  1.  to  1,000/. 
per  annum.  I am  sure  that  in  that  river  and  its  neighbouring  locality,  perhaps 
within  four  or  five  miles  of  it,  there  will  not  be  above  300 1.  collected,  and  it  is 
absurd  to  think  that  that  300/.  will  go  as  far  as  our  1,000  /.  And  another  thing 
is,  that  if  that  300  /.  was  to  be  in  our  own  hands,  in  the  bands  of  the  persons 
paying  it,  they  would  see  it  properly  expended  ; of  course  it  would  be  our  interest 
to  have  it  done  cheaply  and  well.  . o i j 

6390.  You  are  aware  that  there  is  a great  difference  again  between  Scotland 
and  Ireland  in  that  respect  ; ±hat  in-  Scotland  there  are  a great  number  of  several 
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fisheries,  and  In  Ireland  there  are  very  few? — No,  I am  not;  because  under  the 
late  Act,  the  5 k,  6 Viet.,  there  is,  I may  say,  almost  no  river  in  Ireland  the  fresh 
water  portion  of  which  is  not  full  of  several  fisheries,  under  the  construction  of 
the  section. 

6391.  Mr.  Gropan.l  You  are  here  on  the  part  of  the  proprietors  of  salmon 
fisheries  of  the  north  and  west  of  Ireland  ? — Yes. 

6392.  lo  represent  their  views  to  us? — 1 am  not  deputed  by  them,  but  I was 
the  chairman  at  the  time  these  resolutions  were  drawn,  and  I know  the  reasons 
why  they  were  so  drawn. 

6393*  You  are  here  to  represent  their  views  to  us? — I am  not  deputed  by 
them,  but  I can  take  that  responsibility  upon  myself. 

^394*  Iq  Scotland  is  there  uny  charge  put  upon  persons  using  a rod  for  takin'*- 
salmon  r — I do  not  think  there  is. 

6395.  Am  I to  understand  the  views  of  those  gentlemen,  at  the  meeting  over 
which  you  presided,  to  be,  that  they  wish  to  have  the  Scotch  law  subsiituted  for 
the  existing  law  in  these  respects  ? — Yes. 

6396.  That  the  conservancy  of  the  several  rivers  should  be  entrusted  to  the 
parties  who  have  a right  of  several  fishery  on  those  rivers  ?— Yes. 

^397-  That  those  parties  should  have  the  power  of  assessing  themselves,  with 
a short  mode  of  recovery  ? — Yes. 

6398.  In  any  amount  that  maybe  considered  necessary  to  protect  those  rivers? 


_ 6399.  And  that  the  charge  under  the  existing  Act  now  put  upon  parties  occa- 
occasionally  taking  fish,  and  not  the  owners  of  the  fishery, 
should  be  struck  out  of  the  Act: — 1 am  not  at  all  anxious  that  anglers  should 
pay  a licence.  " 

6400.  I will  confine  it  then  to  rods?— I think  a gentleman  should  have  sport 
without  paying  for  it;  we  have  never  objected. 

6401.  Then  the  views  of  the  meeting  were,  that  anglers  using  a rod  for  the 

taking  01  salmon  and  trout,  should  not  be  called  upon,  as  under  the  exisun»-  law 
to  pay  a tax  for  the  use  of  it  ?— I think  the  bulk  of  the  members  of  the  meetin- 
thought  so. . ° 

6402.  Whai  other  legal  mode  of  taking  salmon  could  there  be  in  a river  in 
winch  a several  right  of  fishery  belonged  to  parties  whom  now  you  propose  to 
tax,  except  that  of  taking  the  salmon  by  a rod  r— Outside  the  river,  m the  sea 
opposite  the  river,  there  are  what  they  call  drift  nets  made  use  of. 

6403.  That  is  beyond  the  bounds  of  the  several  fishery  ?— Yes,  in  the  deeo 

sea,  outside  of  the  bar  of  the  river  altogether;  there  are  what  thev  call  drift  or 
mesh  nets,  something  like  herring  nets,  and  those  nets  we  think  should  be 
declared  altogether  illegal,  because  they  are  very  destructive  to  salmon,  turning 
them  off  to  sea  5 they  do  not  catch  an  immense  quantity,  but  they  injure  and 
destroy  the  few  that  they  do  catch,  and  they  turn  them  back  to  the  set  - thev 
are  placed  generally  across  the  bay  of  the  river,  and  we  think  that  the  parties 
using  those  nets  should  not  have  a voice.  ^ 

1 A™  Fishery  Acts  at  present  in  force  in  Ire- 

HveN-YesTeS  **  “f 

6405  And  that  within  a certain  distance  of  each  eide  of  that  mouth,  thev  can 
piohrbtt  the  estabhsliment  of  fishing  with  bag  nets,  drift  nets,  or  anv  other^ind 
of  netsr-Not  all;  the  proprietor  of  the  fishery  at  that  mouth  cL  still  fish 
then  defilirag  the  mouth  of  the  river  does  not  prevent  the  proprietor  of  the 
fishery  there  from  fishing  at  that  mouth.  * ^ 

640^  But  parties  who  are  not  owners  of  the  several  fishery  could  be  bv  the 
Commissioners  prevented  from  fishing  within  that  limited  distance  ?-The’y  could 

O407.  Would  it  appear  reasonable  to  you  that  the  nublir  that  ia  1 ’ 

have  not  the  right  of  several  fishery,  fishing  beyond  that  distance  at  t’he  mouth  ^f 
the  nvei , should  be  made  to  contribute  towards  the  preservation  of  that  river  ?— 
Yes  ; if  allowed  to  fish  for  salmon,  of  course  I think  they  ou»ht 

6408.  Would  you  place  in  the  owners  of  the  several  fishery®  the  rif^bt  to  assess 
upon  them  the  amount  of  license  duty  upon  those  engines  for  takino-  fish?— If 
they  are  to  be  couiinued  legal,  it  would  be  advisable,  perhaps,  that  it'ahould  not 
be  m then  power  to  assess  these  at  wJiat  they  thought  proper  - there  ou<rht  to  be 
perhaps  a certain  rate  for  those  instruments  made  L of  ia^he  sea  bu?t  thi^ 
that  the  people  ought  not  to  have  the  right  of  fishing  in  tins  way,  which  I speak 
of,  in  the  deep  sea  lor  salmon,  having  no  right  nor  title  whatsoev^er  to  the  stmre.; 

! diey 
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they  nre  picking  up  fish  that  we  have  been  in  the  habit  of  protecting  to  a very  JoAn  Esq. 

great  degree.  We  have  a case  of  very  great  hardship  in  the  Bailycroy  River;  — 

the  Commissioners  have  put  the  mouth  within  about  half  a mile  of  the  top  of  ' 
the  tideway,  within  half  a mile  of  the  fresh  water,  and  the  tide  ebbs  to  the  bar ; 
the  bar  is  fully  two  miles  below  that  mouth.  I believe  in  1845  the  coast  guard 
took  proceedings  against  Mr.  Lundy,  Sir  Richard  O’Donnell’s  then  agent,  at  the 
instance  of  the  Commissioners,  for  fishing  within  half  a mile  of  their  prescribed 
mouth  ; the  magistrates  dismissed  the  case,  considering  that  Sir  Richard  O’Don- 
neil  had  it  in  his  power  to  exereise  the  right  that  had  always  been  exercised  by 
him,  and  I believe  before  him ; that  he  had  a right  to  fish  wherever  the  Commis- 
sioners laid  down  tlie  mouth;  that  that  laying  down  of  the  mouth  was  no  reason 
for  preventing  him,  and  it  might  have  caused,  and  1 am  no  doubt  would  have 
caused  in  the  locality,  for  there  were  a great  many  people,  a great  many 
encroachments  upon  Sir  Richard  O’Donnell’s  right  of  fishing,  where  he  had  always 
exercised  the  right  of  fishing;  the  public  would  have  said,  “The  Commissioners 
l)ave  laid  down  the  mouth  of  the  river,  and  we  will  fish  outside  that  mouth  half 
a mile.”  Then  the  question  of  title  would  have  been  raised. 

6409.  In  the  case  of  the  Commissioners  fixing  the  mouth  of  the  river  in  tlie 
mode  you  have  described  within  the  banks,  I may  say,  of  the  river,  and  consi- 
derably above  the  bar,  and  what  in  the  ordinary  phrase  would  be  called  the  mouth 
of  the  river ; would  you  consider  it  judicious  that  there  should  be  a power  of 
appeal  from  that  decision  ? - Of  course,  to  the  judge  of  assize. 

6410.  On  the  decision  of  the  judge  of  assize  would  the  parties  whom  you  re- 
present be  satisfied  to  have  the  mouth  of  the  river  positively  and  finally  settled 
by  that  decision  ? — I should  think  so. 

6411.  And  in  the  case  of  parties  fishing  by  drift  nets  outside  the  prohibited 
distance,  would  it  be  still  your  view  that  they  ought  to  be  assessed  for  a licence 
for  using  any  instrument  for  taking  fish? — Yes,  I think  they  ought;  bull  also 
think  that  these  nets  should  be  prohibited. 

6412.  If  you  should  license  parties  for  fishing  outside  the  bounds  of  the  mouth 
of  the  river  by  the  use  of  any  nets,  do  not  you  think  that  they  ought  to  have  a 
voice  in  the  election  of  conservators,  and  in  the  general  management  of  the  con- 
servancy of  the  river? — As  far  as  their  funds  went,  I think  tliey  ought  to  have  a 
voice  in  the  expenditure  of  (he  funds. 

6413.  Mr.  Sculli/.']  Are  they  not  interested  in  the  increase  of  fish  ? — They  are, 
but  not  so  deeply  as  the  parties  fisliing  in  the  river. 

6414.  Mr.  Groffan.]  How  is  that  arranged  in  the  Scotch  law  ? — I do  not  think 
those  parties  are  allowed  to  fish  at  all.  The  law  regarding  the  Tweed  prevents 
parties  from  fishing  in  the  same  way.  There  was  an  Act  of  Parliament  (I  forget 
the  reign  in  which  it  was  passed)  preventing  certain  parties  from  fishing  by  cer- 
tain means. 

6415.  Can  you  ascertain  the  clause  and  send  it  to  the  Committee  ? — Yes,  I will 


6416.  Is  there  any  further  suggestion  with  regard  to  that  part  of  the  question 
which  you  wish  to  make? — The  penalties  in  Scotland  in  the  close  season  are,  I 
believe,  much  higher  than  in  Ireland;  but  in  my  opinion,  if  heavy  in  Scotland 
they  ought  to  be  double  as  heavy  in  Ireland,  because  the  state  of  the  people 
causes  them,  no  doubt,  to  kill  fish  in  the  close  season  ; the  wretched  state  they  are 
in,  no  doubt,  is  one  of  the  great  causes  for  killing  the  fish,  and  another  point  is, 
that  they  do  not  consider  imprisonment  for  a fortnight  or  three  weeks,  or  a month 
or  six  weeks,  any  punishment  whatever ; they  have  food  there,  and  a great  many 
of  them  have  not  it  oulside. 

6417.  Mr.  Scully.']  Is  it  the  fact  that  they  seek  imprisonment  in  that  country? 
— I will  give  you  an  instance  : a week  last  Tuesday  on  going  to  Castlebar,  there 
were  two  policemen,  and  two  men  walking  behind  them, 

tant.  I asked  the  policemen  where  they  were  going,  “ To  Castlebar.  “ W at 
todo?”  “ To  take  prisoners.”  “Where  are  they  ?”  “ Behind  us.  “Areyou^ 
not  afraid  they  will  go  off  and  leave  you  ?”  “ Oh  no,  not  the  slightest  danger. 

“ What  offence  have  they  committed  ? ” “ They  broke  out  of  the  poor-house  to 

go  into  gaol,  they  are  committed  to  Castlebar  gaol  for  a month  ; they  think  they 
will  be  better  fed  there  than  in  the  poor-house.”  ^ 

6418.  Captain  ArchdalL]  When  were  these  resolutions  passed  1 he  13th 

of  June  1848.  - ‘ ^ 

0.40.  314  6419.  After 
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6419.  After  the  passing  of  the  lith  and  12th  Victoria  ? — No,  I think  not. 

6420.  Previously  ? — I think  so. 

6421.  Then  it  was  previously  to  the  present  mode  of  assessing  the  fisheries? 
— Yes. 


6422.  How  many  proprietors  of  salmon  fisheries  are  there  upon  the  Moy  ? — It 
is  very  hard  to  say  ; the  landlords  along  the  fresh*water  portion. 

6423.  How  many  proprietors  have  ever  derived  any  advantage  from  the  fishing 
on  that  river  ? — Very  few  of  the  upper  proj)rietors ; they  take  no  interest  whatever 
in  the  fish. 

6424.  Or  any  proprietors  besides  those  whom  you  represent? — I think  not, 
excepting  one,  Mr.  Baker,  who  now  fishes  with  draught  nets  in  the  fresh-water 
portion  of  the  river  under  the  5th  and  6ih  Victoria,  claiming  the  right  opposite 
his  own  land. 

6425.  Do  you  suppose  that  a sufiicient  number  of  proprietors  will  now  take  an 
interest  in  the  fishing  and  about  the  fisheries  to  make  this  provision  of  9 Geo.  4, 
c.  39,  with  regard  to  assessment, applicable  to  Ireland? — I think  that,  in  point  of 
value  to  the  upper  proprietors,  the  fisheries  have  no  value. 

6426.  Do  you  suppose  that  the  fisheries  will  become  suiRciently  valuable  to 
the  upper  proprietors  to  induce  them  to  wish  to  have  a voice  in  the  con.servatiou 
of  the  river? — In  some  rivers  1 think  they  would,  in  other  rivers  they  might  not. 

6427.  In  the  rivers  with  which  you  are  particidarly  acquainted  ? — No;  Ido 
not  think  they  would  have  a great  deal  of  interest. 

6428.  Then  under  those  circumstances  this  9th  Geo.  4,  c.  39,  would  not  be 
applicable  ? — Yes  5 nearly  all  of  us  have  more  proprietors  than  one. 

6429.  Chah'man.']  These  resolutions  were  adopted  after  the  attention  of  these 
weir  owners  had  lieen  drawn -to  the  subject  by  the  reports  made  in  former  years 
by  the  Commissioners  of  Fisheries.  You  are  aware  that  the  Commissioners  of 
Fisheries,  in  their  annual  reports  previously  to  the  year  1848,  had  recommended 
that  the  principle  of  assessment  should  be  adopted  for  the  purpose  of  creating  a 
fund  to  establish  a river  police? — Yes. 

6430.  And  this  Act  which  was  passed  last  year,  after  the  resolutions  of  your 

meeting  were  adopted,  was  understood  to  be  grounded  on  those  reports? Yes; 

but  I may  state  here,  that  as  far  as  I am  acquainted  with  it  the  Commissioners 
have  never,  in  the  neighbourhood  with  which  I am  acquainted,  taken  the  slightest 
interest  whatever  in  the  winter  protection. 

6431.  What  Commissioners  are  you  speaking  of?— The  whole  of  them,  the 

Fishery  Commissioners.  ’ 

6432.  Are  you  speaking  of  the  present  Commissioners  or  the  past? The 

Board  of  Works. 


6433*  You  know  that  the  Commissioners  now  are  not  the  Commissioners  that 
were  formerly.  There  are  now  two  Fi.shery  Commissioners  r— Yes,  there  are 
but  they  are  inspecting  Coimnissioners.  * 

6434.  Does  your  observation  apply  to  the  Fishery  Commissioners  or  to  the 
Board  of  Works  at  large  ?— To  the  Board  of  Works  at  large. 

6435.  You  are  aware  that  in  their  reports,  previously  presented  to  Parliament 
they  excuse  themselves  upon  the  ground  that  they  think  that  as  little  interfer- 
ence on  the  part  of  Government  as  possible  .should  be  the  rule,  and  that  inter- 
ference should  he  the  exception ; and  they  say  therefore  that  they  have  refused 
to  listen  to  complaints  on  the  one  side  and  on  the  other.  They  seem  therefore 
to  have  acted  by  system,  and  not  to  have  been  guilty  of  any  ordinary  ne>ylect 
Do  YOU  think  that  that  system  is  a good  one  or  a bad  one  ?— I do  not  think“there 
could  be  any  representations  on  any  side,  except  the  side  that  I represent  as  to 
the  close  season  in  winter,  for  infringement  of  the  fishery  laws 

6436.  You  disagree  with  them  then  ; you  think  that  they  ought  to  have 

interfered  ong  a^r-I  think  that  they  ought  to  have  written  to  the  magistrates 
and  argued  the  thing  with  the  magistrates,  slating  the  great  loss  that  the  public 
were  sustaining  by  the  injury  committed  at  that  season  of  the  year,  or  somethin^^ 
m that  way  ; but  they  have  never  done  it.  • o 

6437.  Vou  stated  just  now  that  the  Commissioners  had  shown  not  the  slio-htest 

interest  in  the  protection  of  the  close  season  ?— Yes.  ® 

6438.  Have  you  read  their  reports  ?— I have  read  the  Report  of  1 846. 

b439-  other? — I do  not  think  I have. 

C^o.  If  you  had  read  their  reports  you  would  have  seen  that  tlieir  reason  for 
not  interfering  was  that  they  thought  interference  would  be  imprudent ; do  you 
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concur  with  them  in  that  view  ? — I cannot  concur  with  them  as  to  the  close  sea-  j„hn  Liulr,  Es-q. 
son  ; I think  they  ought  to  have  interfered.  

6441.  Captain  ArckdalL]  You  stated  that  ycu  spent  about  8ool.  a year  in  i May  1849. 
paying  salaries  for  water-bailiffs? — Yes. 

6442.  How  many  do  you  employ  in  your  river  r — About  250  on  the  Moy. 

6443.  At  what  salary ? — Some  of  them  very  low;  some  as  low  as  2/.;  from 

2I  to  20 1 1 may  further  state  that  on  the  River  Moy  and  many  of  the  tribu- 

taries the  Commissioners  of  the  Board  of  Works,  the  Dtainage  Commissioners, 
have  done  what  I consider  most  illegal  acts  under  the  fishery  laws ; they  have 
drained  two  of  the  rivers ; in  the  winter  of  1 S46,  in  the  Corroy  River,  they  dug 
up  part  of  our  spawn  out  of  the  bed  and  threw  it  on  to  the  bank  ; we  went  to  their 
a^ent  and  represented  it  to  them,  and  threatened  to  bring  him  before  the  magis- 
trates • he  said  that  he  was  working  under  the  orders  of  the  Board  of  Works  ; be 
at  last  wrote  them  after  a great  deal  of  to-do,  and  they  then  instructed  him  to 
stop  They  have  built  a wall  right  across  that  river  on  purpose  to  take  the  water 
to  a mill  last  year;  they  have  been  draining  the  Glider  River,  one  of  the  tribu- 
taries of  the  Moy,  for  spawning;  they  have  made  it  quite  straight ; they  have 
destroyed  nearly  all  the  spawning  beds  and  built  another  wall  at  the  head  of  it. 

6444.  Chairman.]  What  is  the  object  of  that  wall  ?— It  has  something  to  do 
with  drainage  ; I do  not  know  what  was  the  cause  of  it ; perhaps  to  prevent  the 

rush  of  water.  , , . r ■ 

6445.  Acting  under  a special  Act  of  Parliament,  or  in  the  exercise  of  their 
general  powers  as  the  Board  of  Works? — 1 cannot  say. 

6446.  Mr.  0.  Gore.]  What  remedy  bad  you  against  them  ?— 1 could  summons 

the  person  doing  it.  , i 1 ■> 

6447.  Captain  ArcMali:]  The  person  injuring  the  spawn  you  could  summon  . 

Ygg 

6448.  Mr.  Bourke:\  Do  you  imagine  that  the  interests  of  drainage  should  be 
sacrificed  for  fishing?— No;  but  I think  that  these  men  are  not  capable  of  being 
both  Commissioners  of  Fisheries  and  Commissioners  of  Drainage,  in  Novembei 
last  year,  waiting  on  Mr.  Mulvany,  and  representing  the  thing  to  him,  and  asking 
him  to  stop  the  works,  he,  after  a very  hot  argument  (and  1,  perhaps  was  a little 
hotter  than  I ought  to  have  been,  but  really  1 could  not  help  it,  I have  a grey 

' interest  in  the  fishery),  said,  “ Are  «e  to  slop  the  drainage  fur  you  ? i said, 

“ Mr.  Mulvany,  you  are  Commissioners  of  Drainage,  but  also  Commissioners  ot 
Fishery  ; and  as  Commissioners  of  Fishery,  1 think  you  ought  to  protect  the 
fisheries  as  well  as  the  drainage.”  1 hat  is  all  that  passed.  e . , 

6440.  Mr.  Sculbl.']  Could  he  have  drained  the  land  without  injurms  Ine  fish  . 

—He  might  have  drained  it  at  a different  season  when  the  spawn  were  not 

Bimrire.]  Do  you  think  that  the  works  which  you  have  mentioned 
will  permanently  injure  the  spawning  beds  ? — I think  the  Glider  is  injured.  Ihe 
river  is  now  straighter  than  it  was  originally,  and  of  course  the  current  is  more 
rapid  ; and  I am  led  to  suppose  from  that  circumstance,  that  when  the  fish 
deposit  their  spawn,  in  the  case  of  a sudden  flood,  tliat  current  will  be  so  strong 
as  to  be  apt  to  wash  away  the  ground  on  which  the  spawn  is  deposited. 

6451.  Sir.  O.  Gore.]  Has  Mr.  Ffennell  paid  frequent  visits  to  the  Ballycroy 
never  saw  him  in  the  Ballycroy.  I applied  to  our  agent  previous  to  leav- 
ing, to  know  whether  be  had  ever  seen  him  in  the  two  last  years,  and  be  said,  i\o  , 
and  Mr.  Atkinson  has  not  seen  him  for  the  last  two  years  at  the  pal 

6452.  Mr.  Scully.]  Or  at  Ballina  ? — We  have  seen  him  at  Ballioa.  V\  e waited 

upon  him  at  the  hotel  ; but  I never  saw  him  yet  come  to  our  fishing,  and  examine 
our  nets,  or  anything  else,  for  the  last  two  years.  . , , 

6453.  Chairman.]  Ycu  and  yotir  partner  bad  some  con-espondence  wi 
Board  of  Works,  to  which  Mr.  Ffennell  belongs,  on  the  subject  of  hsheries  . 

bad  a great  deal.  r .c-  i ,.  ;Fk  +K(» 

6454.  With  regard  to  Mr.  Lees's  complaints ?— No I think  not  with  t 

Board  of  Works  regarding  Mr.  Lees. 

6455.  But  with  regard  to  the  prosecution  r — Yes.  Karl 

6456.  Mr.  O.  Gore.]  Or  witli  regard  to  Mr.,  Maddisoo  No ; we  neve  h 
any  correspondence  with  the  Board 


6457.  Will  yon  state  to  us  the  particulars  of  the  case  between  S'""  Mr, 
Maddison?-Yesi  if  you  will  allow  me  I will  give  njn  detail^  Ju  ^^6  ^'o  got 
possession  of  the  netting  ofBallycioy  1 
0 40. 


j River  from  Sir  Richard  O’ Donnell,  holding 

5 K 
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at  that  time,  1846  and  1847,  under  promise  of  a lease.  We  employ  a good  many 
water-keepers  upon  that  river;  somewhere  about  12  or  15  ; I am  not  altogether 
sure  of  the  number.  We  expend  about  50  1.  a year  in  protection.  Mr.  Lees  has 
the  right  of  angling  from  Sir  Richard  O’Donnell.  During  the  year  1846,  and 
also  in  1847,  our  instructions  to  our  agents  were  to  pay  attention  to  them,  to  pro- 
tect their  right  of  angling.  All  went  on  well  \ we  employed  these  water-keepers 
during  the  summer  to  protect  their  interest  in  the  fishing,  and  to  prevent  other 
parties  not  having  their  permission  to  fish  ; we  have  no  use  for  them  at  that  time. 
We  consider  salmon  at  that  season  of  the  year  of  very  little  use  to  us  upon  a 
shallow  river  like  the  Ballycroy.  All  passed  well  till  July  1847.  On  the  18th 
of  July  1847  I was  at  Ballycroy  on  a Sunday ; we  left  that  morning  ; Mr.  Moran 
and  his  family,  and  myself,  with  the  exception  of  Mr.  Moran’s  wife,  left  for 
Belmullet ; we  were  informed  that  Mr.  Maddison  and  a Mr.  Blashford,  who 
•was  stopping  with  him,  came  to  pay  a visit  to  Mr.  Moran  ; they  were  on 
terms  of  intimacy ; Mr.  Moran  carrying  out  their  wishes,  and  they  being  very 
intimate  with  him,  and  doing  all  they  could  for  him.  Mrs.  Moran  was  unable 
to  see  them,  but  stated  that  Mr.  Maddison  went  on  to  the  grass,  and  saw  where 
the  nets  were  lying ; they  all  were  spread  out  on  Saturday  night,  and  in  fact 
every  night,  on  the  field  ; he  examined  the  meshes,  and  he  supposed  that  they  were 
too  small;  he  took  a piece  of  netting,  it  is  said,  home;  that  I cannot  vouch  for,  but 
it  is  so  stated  ; and  he  inquired  of  a little  girl  what  two  of  our  boats  were  doino-  on 
the  opposite  side  of  the  water ; the  girl  very  properly  said  that  part  of  our  fishermen 
lived  on  that  side  of  the  water,  and  of  course  they  took  the  boats  there  to  have  them 
gst.  On  Monday  morning  I was  awoke  by  Mr.  Moran  about  half-past  five  o’clock. 
He  awoke  me,  and  told  me  that  all  our  draught  nets  were  under  seizure  by  Mi* 
Maddison’s  men.  I asked  him,  “Were  they  fishing  before  the  flood-tide?’’ 
No,  he  said  they  were  not.”  “ Is  it  flood-tide  now  ?”  “Yes”  “Are 
you  sure  your  meshes  are  correct  ?”  “ Yes,”  he  said ; » I am.”  Of  course  our 
orders  were  to  have  the  meshes  correct,  and  they  have  been  made  almost  of  the 
smallest  dimensions.  I went  to  the  front  of  the  house,  and  I stopped  till  the 
boats  came  up  with  the  police  and  a water-bailiff  of  Mr.  Maddison,  and  a care- 
taker of  Mr.  Maddison.  They  came  up,  and  I asked  the  police,  » Have  you  the 
nets  and  boats  under  seizure  ?”  “ No,  we  have  not ; the  only  fault  we  liave  with 
you  is,  that  your  meshes  are  too  small."  “ Indeed,’’  I said  ; “ I am  sorry  to 
hear  that;  if  they  are  so,  I am  not  aware  of  it.  What  size  are  they  ?”  “ Thev 
are  seven  inches.”  “Are  you  sure  they  are  seven  inches?”  “Certain  of  it.’’ 
io  make  yourselves  satisfied,  you  had  better  measure  this  net,”  lyinu  before 
them.  ^ They  and  measured  it,  and  titey  slated  that  it  was  the  same  size 
seven  inches  Will  yon  swear  it  is  seven  inches?"  They  said  they  would. 

t am  glad  to  hear  it,  because  seven  inches  is  the  proper  size.  Perhaps  vou  are 
not  aware  that  i o inches  was  the  size,  but  that  it  has  been  reduced  to  seven  inches 
Have  you  any  other  complaint  to  find  against  the  boats?"  “They  are  under 
seizure  by  Mr,  Maddison'a  caretaker."  I asked  him  why  he  had  4em  node" 
seizure.  For  fishing  before  the  flood  tide,  before  low  water."  I asked  him 
for  his  authority  ; he  had  no  authority  to  show  me  for  acting  as  a water-'bad  ff 
and  I ordered  ihe  boats  to  go  and  fish.  That  passed  on  to  SaturdayThe  zX 
On  Saturday  the  24th  ot  July,  about  9 o'clock  in  the  morning,  the  Last  guard 

tide.  Mr.  Maddison  and  a parly  went  to  where  onr  slake  net  was,  outside  the 
bar  altogether,  and  they  made  a seizure  of  it:  we  s'ot  back  tln»  rir 

after  a great  deal  of  to-do  from  the  coast  g„’ard?„°\htg  ts  wL  *^ 
hey  only  a legiog  that  we  were  fishing  at  an  improper  hour.  It  wa  ,lo  late 
then  to  replace  our  nets  and  if  those  two  nets  had  been  kept  frouTus  rwonid 
have  been  a very  serious  loss  to  us.  We  gave  securitv  that  fi  e nM.  .V  7a  1,“ 
returned  when  wanted,  and  produced  at  the  petty  sessrLI  The  “s«  ev°eutuaflv 
eame  ou  to  be  heard,  and  every  case  against  us  dismissed,  6^601“"^  case 
Hill^  yesterday,  where  there  were  three  penalties  give^n  by  Mr 

fly  ‘ bandit  iZs  pltf 

[Me  delivered  in  tie  same,  which  is  as  follows ;] 
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The  Witness. — The  only  case  where  we  thought  ourselves  at  all  liable  or  at  all 
guilty  was  the  case  of  the  coast  guard  who  seized  our  nets  ; we  admitted  that 
the  men  were  wrong  in  fishing,  but  the  men  swore  that  they  put  out  their  nets 
with  the  ebb  tide,  and  that  before  the  nets  were  draughted  up  the  flood  ^ tide 
was  upon  them  before  they  could  get  the  fish  in.  The  magistrates  dismissed 
the  case,  and  Mr.  Nugent,  of  the  coast-guard  service,  a magistrate,  said  to  the 
coast-guard,  “ I never  saw  such  hair  splitting  in  my  life  upon  an  Act  of  Par- 
liament ; are  we  to  adjudge  a penalty  here  against  Mr.  Atkinson  and  Mr.  Little 
for  a few  minutes  fishing  against  the  flood-tide  ? I myself,  while  I have  been 
in  the  service  of  the  coast-guard,  have  seen  the  tide  flow  before  its  proper  time, 
and  go  back  again,  and  it  is  too  bad  that  these  men  should  be  annoyed  in  this 
way.”  These  remarks  passed  in  that  case,  and  all  the  other  cases  were  dis- 
missed, with  the  exception  of  the  case  I mentioned,  where  the  three  penalties 
were  given,  and  where  we  appealed,  and  the  appeal  was  not  forthcoming. 

6458.  Mr.  Grogan.l  The  opinion  of  the  meeting  over  which  you  presided 
substantially  amounts  to  this,  that  you  wish  the  provisions  of  the  Scotch  law 
with  regard  to  salmon  fishing  to  be  substituted  in  the  Irish  Acts  in  lieu  of  the 
existing  provisions  ? — ^Yes. 

6459.  I see  that  there  is  a wide  distinction  made  between  draught  nets  and 
drift  nets  in  these  resolutions? — Yes. 

6460.  You  are  of  opinion  that  the  drift  nets  are  altogether  illegal  under  the 
Scotch  Act?— I do  not  know  that ; I am  not  certain ; there  are  different  Acts, 
and  I remember  a provision  in  the  Act  for  the  Tweed  making  certain  nets 
legal. 

6461 . Chairman.']  Will  you  explain  what  a drift  net  is — Drift  nets  are  those 
which  I have  been  speaking  of ; they  are  made  use  of  outside  the  river  ; they 
are  the  same  as  herring  nets ; the  salmon  put  in  their  heads  and  hang  in  them  ; 
it  is  not  merely  the  fish  which  they  kill  themselves,  but  they  drive  the  fish  back 
to  sea. 

6462.  Are  they  fixed  ? — They  float ; they  are  anchored  at  both  ends  5 they  only 
go  a certain  depth  into  the  water ; perhaps  about  four  or  five  fathoms ; they 
are  upon  the  very  same  principle  as  herring  nets. 

6463.  Mr.  Grogan.]  Would  you  propose  that  the  use  of  those  drift  nets 
.should  be  declared  illegal  within  a certain  distance  of  the  mouth  of  the  river? 
—Yes. 

6464.  What  distance  would  you  say? — I think  they  ought  to  be  declared 
illegal  altogether. 

6465.  Mr.  Scully.]  And  not  used  in  any  portion  of  the  sea? — No. 

6466.  Not  along  the  coast  where  there  are  no  rivers? — No  ; I do  not  think 
that  drift  nets  should  be  used  anywhere.  Besides  those  outside  there  are  drift 
nets  made  use  of  in  the  fresh-water  portion  of  the  river,  and  very  often  made 
use  of  in  the  close  season  ; it  is  a great  mode  of  catching  fish  with  us. 

6467.  Mr.  Grogan.]  Is  that  fishing  with  two  boats? — No,  that  is  the  cot  net, 
but  this  is  the  drift  net;  they  attach  one  end  to  the  shore,  and  let  the  other  end 
jut  out  into  the  river,  and  it  is  almost  impossible  to  catch  those  nets,  unless  a 
man  happens  to  come  upon  them  ; the  parties  leave  them  set  and  go  away ; we 
have  seized  a great  quantity  of  them  this  winter  in  Lough  Conn. 

0468.  I see  that  among  your  resolutions  one  is  that  you  think  cross-line 
fishing  ought  to  be  declared  illegal,  and  altogether  put  down  ?— Yes,  for  the 
very  same  reason ; it  is  made  use  of  in  the  winter,  when  the  salmon  are  goincr 
up  to  spawn,  and  coming  down. 

6469.  One  of  your  resolutions  is,  “ That  every  description  of  cross-line 
fishing  in  lakes  frequented  by  salmon  shall  be  prohibited  as  it  is  in  rivers”  ? — 

6470.  Do  you  confine  that  to  any  particular  period  of  the  year,  the  close,  or 
open  season,  or  is  the  resolution  universal? — Universal ; we  should  like  to  do 
it  up  altogether;  we  think  it  isa  very  improper  mode  of  fishing. 

6471.  Mr.  0.  Gore.]  And  also  with  the  otter? — Yes;  that  is  what  we  refer 
to  in  lakes. 

6472.  Mr.  Grogan.]  That  description  of  cross  fishing,  or  those  modes  of 
fishing  coming  under  the  name  of  poaching,  being  prohibited  and  made  illegal 
altogether,  the  owners  of  these  fisheries  are  willing  that  regular  angling  should 
neither  be  with  a licence,  nor  be  interfered  with  ? — I am,  and  I believe  the 

other 
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otlier  parties  are  so.  I may  hand  in  one  of  the  permissions  which  we  require  John  Little,  Esq. 
to  fish  upon  our  property  ; perhaps  you  will  allow  me  to  read  it.  - ■ ■ ■■• 

I May  1849. 

[The  Witness  read  the  same,  as  Jbllows  : ] 

Fishery  Office,  Ballina,  , 184  . 

Leave  is  hereby  granted  by  ihe  trustees  of  the  Moy  Fishery  to  to 

angle  in  the  River  Moy  and  Biinree  for  salmon  and  trout,  from  the  present  date  to  the 
20th  day  of  August  , it  being  expressly  understood  that  all  salmon  fry  caught  will 

be  carefully  returned  to  the  river,  and  that  all  salmon  taken,  with  the  exception  of  one 
each  day,  will  be  sent  to  fisheries,  as  soon  after  being  caught  as  possible. 

On  behalf  of  the  Trustees. 

To  the  Water-keepers  and  others 

appointed  to  protect  the  above.” 

The  Witness. — Those  are  all  our  laws  ; we  do  not  change. 

6473.  There  is  Resolution,  No.  11,  “ That  no  person  shall  fish  by  any  means 
whatever  in  any  river  or  tributary  thereof,  or  estuary,  where  the  tide  ebbs  and 
flows,  nor  within  one  mile  of  low-water  mark  from  the  width  thereof,  af  any 
season,  without  the  leave  of  the  proprietor”? — Yes,  that  is  with  reference  to 
the  mouth  being  the  bar,  and  that  no  person  should  fish  within  a mile  of  that 
mouth  but  the  proprietor  of  the  fishery  adjoining. 

6474.  If  the  mouth  of  the  river  shall  be  defined  on  an  appeal  by  competent 
authority,  that  11th  resolution  would  become  inoperative? — Yes,  perhaps  it 
would. 

6475.  Would  you  consider  that  competent  authority  to  be  the  Admiralty,  or 
to  be  the  Judge  of  Assize  ?— I should  think  the  Judge  of  Assize ; we  could  bring 
practical  men  there ; we  could  bring  the  coast-guard  men  to  prove  where  they 
considered  the  mouth  of  the  river  to  be  ; we  could  bring  the  best  witnesses  pos- 
sible to  be  produced. 

6476.  Is  there  any  weekly  close  time  now  observed  for  draught-net  fishing? 

— Yes,  that  occasioned  the  hardship  of  our  nets  being  seized  on  that  Saturday 
to  which  I have  referred.  Wethink  that  very  severe  ; if  there  is  to  be  38  hours 
weekly  close  time,  we  consider  that  the  hours  should  be  altered,  that  it  should 
be  from  six  o’clock  on  Saturday  night  to  six  o’clock  on  Monday  morning  for 
draught  nets,  not  from  low  water  previous  to  six.  As  the  law  at  present  stands, 
it  is  from  low  water  before  six  on  Saturday  to  low  water  before  six  on  Monday. 

For  draught  nets  we  wish  it  from  six  o’clock  on  Saturday  to  six  o’cbck  on 
Monday,  because  draught-net  fishing  cannot  be  carried  on  during  the  night  so 
well  as  they  would  fish  during  the  day.  But  at  the  same  time  we  consider  the 
36  hours  a very  great  infringement  upon  the  rights  which  we  originally  pos- 
sessed ; it  has  taken  a great  part  of  the  property  from  us. 

6477.  There  are  other  persons  interested  in  that  property  as  well  as  your- 
selves ? — We  paid  large  sums  for  our  fisheries,  expecting  that  those  rights  in 
our  possession  would  continue  to  us,  and  we  think  that  where  those  rights  and 
privileges  have  been  exercised  almost  from  time  immemorial,  they  ought  not  to 
have  been  taken  from  us  without  compensation,  more  especially  when  it  has  not 
the  result  expected,  namely,  that  of  increasing  the  catch  ; it  has  not  increased 
the  catch. 

647S.  You  are  part  proprietor  of  the  Ballycroy  fishery,  and  of  the  Ballina 
fishery? — No,  we  are  lessees  for  the  netting  in  Ballycroy,  and  managers  for  the 
parties  in  Ballina. 

6479.  Is  the  quantity  of  fish  taken  in  those  fisheries  on  the  increase  or  the 
decrease  ? — On  the  decrease. 

64S0.  To  what  do  you  attribute  the  decrease? — Especially  to  the  increase  of 
poaching  in  the  winter  time. 

6481.  You  have  mentioned  before  that  you  and  the  parties  whom  you  repre- 
sent have  incurred  considerable  expense  in  watching  those  rivers  — Yes. 

6482.  And  still  the  poaching  is  on  the  increase  ? — Etill  on  the  increase. 

6483.  Consequently,  does  it  not  appear  that  the  means  taken  in  the  powders 
with  which  you  are  armed  for  the  conservancy  of  the  rivers  are  inadequate  ! 

We  consider  that  the  powers  w'iih  which  the  magistrates  are  armed  are  insuffi- 
cient ; in  fact,  that  the  magistrates  themselves  ought  to  be  tied  down  to  a certain 
sum  ; that  they  ought  not  to  be  allowed  to  fine  in  any  amount  which  they  think 
proper. 

0.40.  3 K 3 6484.  Mr, 
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John  Link, 6484.  Mr.  O.Gore.']  That  there  ought  to  be  a mimmum  penalty  ? — That  there 

' ought  to  be  a minimum  penalty  ; a severe  minimum  for  poachers. 

1 May  1849.  6485.  Mr.  5ca%.]  Would  you  increase  the  minimum  penalty  at  present  pre- 

scribed ? — Yes. 

6486.  To  what  amount? — I think  about  2 1. 

6487.  What  can  they  fine  offenders  now  ? — Under  every  section  except  the 
36th,  they  can  fine  as  low  as  they  like. 

6488.  Mr.  O' Flaherty. Up  to  a certain  point  ? — Yes;  at  the  same  time  X 
think  that  imprisonment  in  itself  would  be  no  punishment  for  fishing  in  the  close 
season. 

6489.  Mr.  Grogan.}  Do  you  consider  that  a minimum  penalty  of  2?.,  as  sug- 
gested in  those  resolutions,  or  a penalty,  say  of  1 1.  on  each  fish  taken  in  the  pos- 
session of  the  party,  would  be  more  effectual  in  the  suppression  of  poaching? — 
Certainly,  2Z. ; the  fish  taken  last  year  were  not  worth  anything. 

6490.  But  if  the  party  were  fined  1 /.  for  the  possession  of  the  fish  in  his 
hands,  whether  worth  it  or  not,  which  of  the  two  modes  in  your  judgment  would 
be  the  most  efficient  for  preventing  poaching.  You  propose  that  it  should  be 
compulsory  on  the  magistrates  not  to  go  below  2 1.  as  the  minimum  penalty  ? — 
Yes. 

6491.  I propose  an  alternative  penalty  of  1 1.  for  the  possession  of  any  fish  ille- 
gally taken ; which  of  the  two  would  in  your  judgment  be  the  most  effectual 
means  to  suppress  poaching  orillegal  fishing  ? — The  2 L penalty. 

6492.  Mr.  You  stated  that  the  parties  offending  do  not  mind  impri- 

sonment; supposing  they  cannot  pay  the  1 I suppose  the  alternative  is  that  the 
magistrates  will  send  them  to  gaol? — Of  course. 

6493.  And  they  do  not  regard  that  as  a punishment? — No  punishment  what- 
ever. 

6494.  What  then  is  the  use  of  the  penalty  ? — I would  punish  them  with  hard 
labour. 

6495.  Mr.  O’Flaherty.]  In  the  gaol? — In  the  gaol. 

6496.  Do  you  suppose  that  punishment  with  hard  labour  would  deter  them 
from  going  to  gaol  ? — It  would  deter  them  more  than  no  labour  at  all. 

6497.  Mr.  0.  Gore.]  What  is  the  average  size  of  the  salmon  taken  ? — In  the 
Moy  they  do  not  average  6 J lbs. ; they  are  the  smallest  fish  in  Ireland. 

6498.  And  what  is  the  smallest  fish  you  can  take  in  a seven-inch  mesh  ? — 
With  a seven-inch  mesh  I have  drawn  a 6 lbs.  fish. 

6499.  Mr.  Bourke.}  What  market  have  you  for  your  fish  ? — Liverpool 
principally. 

6500.  How  do  you  send  them ; in  ice  ? — In  ice.  I may  state  that  Mr. 
Atkinson  and  I contract  for  nearly  all  the  fish  caught  along  the  coast  for  about 
60  miles. 

6501.  Captain Then  in  fact  it  is  the  English  public  who  derive 
almost  all  the  benefit  from  the  Irish  fishery  ?— They  will  always  reach  their  own 
value,  the  same  as  any  other  produce ; the  English  markets  have  an  effect  upon 
their  value. 

6502.  Mr.  O.  Gore.]  The  English  pay  the  money? — Yes. 

6503.  And  it  is  spent  in  Ireland? — Yes. 

6504.  Captain  Archdall]  Is  there  not  a very  great  difficulty  in  obtaining  fish 

at  any  of  those  fiheries’— Not  the  slightest.  We  sell  it  for  lod.  a lb.  when  it 
is  selling  at  Liverpool  for  2s.  and  2s.  6d.  We  sell  it  at  ed.  when  it  is  selling 
at  lod.  and  Is.  in  Liverpool.  ” 

6505.  That  is  not  the  case  in  the  Bailyshannon  fishery  ?— The  parties  having 
the  Bailyshannon  fishery  contract  with  Mr.  Stewart  in  London,  and  I do  not 
know  what  the  arrangement  is ; I believe  they  contract  for  a certain  sum. 

6506.  Mr.  ScuUy.'\  Can  any  party  obtain  fish  at  your  fishery  ?— Yes. 

6,407.  Mr.  O.  Oore.]  Do  you  ever  take  trout  in  a salmon  net?— Yes;  very 

few  indeed. 

6507*.  Are  you  aware  that  the  trout  do  injury  to  the  salmon  ?— I am. 

6508.  Can  you  state  any  instance  ?— Yes ; we  have  at  this  moment  preserved 
in  spirits,  a trout  of  1 5 inches  long,  with  a fry  of  seven  inches. 

6509.  A salmon  fry  ?~Yes,  with  a salmon  fry  swallowed  ; it  was  caught  in 
our  box  : we  caught  at  the  weir  at  Foxford  a trout  of  7 lb.  weight,  with  eleven 
salmon  fry  in  it;  they  are  very  destructive  indeed,  the  river  trout.  ’ 

6510.  Is 
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6510.  Is  any  injury  done  to  the  salmon  fishing  by  persons  fishing  for  trout 
alter  the  salmon  season  13  closed  ?— Yes,  we  think  that  the  season  for  salmon  and 
the  season  for  trout  ought  to  be  the  same. 

651 1.  So  many  salmon  are  taken  under  the  pretence  of  fishing  for  trout  ?— 
Yes ; and  we  also  think  that  in  any  river  there  should  be  one  season  for  the  whole 
of  that  river.  In  the  mode  in  which  they  have  it  now  they  can  angle  a month 
longer  in  the  upper  portion  of  the  river  than  they  can  net  in  the  mouth  of  the 
river;  and  the  fish  in  the  fresh-water  portions  of  the  river  are  much  earlier  than 
they  are  in  the  salt  water. 

6512.  Mr.  Grogan.]  You  are  of  opinion  then  that  the  close  season  in  the  river 
should  be  uniform  in  all  parts  of  the  river?— Yes,  for  that  river,  but  that  there 
ought  to  be  different  seasons  for  different  localities ; we  are  very  well  off  at  pre- 
sent, for  the  season  upon  the  Moyne,  w'e  could  not  wish  a better  season,  but  at 
Ballycroy  we  wish  to  have  it  till  the  1st  of  September;  we  have  not  commenced 
fishing  yet;  it  is  now  open  to  the  20th  of  August.  In  the  Moy  again,  we  like 
the  season  as  it  is ; we  would  not  wish  to  have  it  there  any  longer,  but  at  Bally- 
croy we  do  not  commence  till  about  the  middle  of  May.*  In  the  Ballycroy  the 
fish  are  in  prime  order  in  the  month  of  August. 

6513.  Mr.  O'F/ahert^.]  The  question  is  between  the  20th  of  August  and  the 
1st  of  September;  would  not  you  think  them  equally  bad  in  the  Ballycroy  as  in 
the  other  river  on  the  1st  of  September  ? — No. 

6514.  Is  that  not  because  you  have  not  floods  in  some  of  theserivers  that  you 
cannot  fish  them  early  in  the  season  ? — No,  the  fish  are  not  in  the  river. 

6515*  What  makes  them  later? — I cannot  account  for  it ; some  of  them  are 
much  earlier  than  others. 

6516.  Are  you  quite  certain  that  they  are  in  as  good  season  to  fish  in  the 
Ballycroy  on  the  20th  August  as  after  the  1st  September?— They  are  in  better 
condition  at  Ballycroy  in  the  middle  of  August  than  on  the  Moy  River. 

6517.  Mr.  Grogan.]  You  have  stated  that  the  poaching  is  on  the  increase, 
and  that  you  have  incurred  considerable  expense  in  the  suppression  of  it  in  the 
way  of  having  keepers;  have  you  any  suggestion  whereby  that  poaching  may 
be  suppressed  or  diminished ? — Yes;  by  increasing  the  punishment,  and  that 
the  warrant  should  be  against  the  body  as  well  as  the  goods,  the  same  as  revenue 
warrants;  for  instance,  if  I get  a conviction  at  the  commencement  of  the  month 
the  warrant  does  not  leave  the  petty  sessions  clerk’s  hands,  in  some  instances, 
till  the  end  of  the  month ; it  is  then  sent  with  the  petty  sessions  clerk’s  monthly 
returns;  it  goes  to  the  ins^jector  of  the  county  police,  who  puts  his  initials  upon 
the  warrant ; that  warrant  comes  back  from  the  inspector  to  the  police;  they 
then  must  go  and  seize  the  goods  and  make  a return  of  the  goods,  and  it  is  not 
a warrant  against  the  body ; we  think  that  it  would  put  a great  deal  less  trouble 
upon  the  force  if  they  had  a warrant  against  the  body. 

opinion  that  increasing  the  facility  of  fishing  with  a rod 
wou  d be  likely  to  enlist  the  sympathies  of  the  people  in  favour  of  protection  1 
— INot  the  slightest;  since  the  passing  of  the  5th  & Gth  Viet,  there  has  been 
a great  deal  ot  trespassing  upon  our  property  by  the  rabble  of  Ballina  and  its 
vicmity,  the  blackguards  of  the  place.  There  are  a few  there,  as  in  every  other 
place  in  Ireland;  the  consequence  of  it  was  that  it  prevented  gentlemen  in  a 
grea  degree  from  going,  because  the  good  throws  were  taken  advantage  of  by 
nose  people.  1 have  heard  of  an  instance  of  one  mao  in  particular  sleeping  all 
night  in  his  boat,  on  purpose  to  have  a cast  vv’ith  a rod  iu  the  morning ; this 
prevented  any  gentleman  or  any  person  having  money  to  spend  for  the  benefit 
or  the  neighbourhood  from  coming. 

6519.  Mr  O.Gore.]  Do  you  give  strangers  every  facility.’ — Yea,  this  docu- 
ment  has  followed  me  from  home  since  I came,  signed  by  some  of  the  anglers  of 

allma ; “ I7th  April  1849.  To  John  Little,  Esq.  We,  inhabitants  of  Ballina 
and  Its  vicinity,  having  been  in  the  habit  of  angling  on  the  River  Moy  and 
Lough  Conn  for  several  years,  beg  to  state,  that  since  the  change  in  the  fishery 
laws  in  1842,  angling  is  getting  worse  every  year  on  this  river.  And  we  are  of 
opinion,  that  the  fishery  could  not  be  better  protected  than  it  has  been  by  the 
pr’esent  lessees  and  their  agents  under  the  operation  of  the  existing  laws.”  Then 
lollow  the  names. 

6520.  Mr.  Scully.]  Is  it  signed  by  many  parties  ?— ^es,  a good  many. 

0521.  Principally  gentlemen  ?— Yes. 

3 K 4 6522.  Captain 


John  Little,  Esep. 
i May  1849. 
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Jok,  tua,,  e.4.  6522.  Captain  ArcMali:]  Where  does  Poacinng  to  which  yon  alWe 

1.  chiefly  take  place;  is  it  upon  the  spawning  beds  ?— Yes. 

X May  1849.  6523.  And  at  the  mill  dam  ? — ^Yes.  iv»  ,,3  An  ouan- 

Are  there  many  mill  dams  upon  the  River  Moy  —An  immense  quan 
tit^of  milllems  ; withfn  the  htst  two  or  three  years  we  have  had  an  enormous 

’“Tof  Ai“"ha«“those  mill  dams  floodgates  which  ean  he  opened  at  the 
weekl/clte  time !-They  have;  but  they  are  m the  habit  of  killing  a great 
quantity  of  fish  in  those  mill  races. 

6<26  Do  they  pay  attention  to  that  law? — No. 

eU  Have  you  given  your  bailiffs 

KoSort  rhid":rn”e'd  working  his  mill  upon  a 

6 S'  The  miller  !-The  miller ; I had  had  him  previously  summoned  in  No- 
veScer,  and  hThad  been  convicted  in  a penalty  of  10s  1 think  ; he  was  onl?  fined 
last  time  at  Foxford  Ss. ; he  had  been  fined  m November  last  10  s. , the  magistrate 
iidTat  ts  he  had  beei  fined  before,  he  would  only  fine  him  the  first  sum  hot 
should  he  be  brought  forward  again  he  would  fine  him  ll.  1 hat  shows  tne 
ZSity  of  iLvifg  the  amount  in  the  hands  of  the  magistrates,  to  allow  them 

esagt^Vhu  pve  That  as  a’’  relson  for  prescribing  a minimum  penalty  for  an 
infringement  of  the  Act  ?— Yes.  I may  further  state  that  as  we  buy  the  fish 
from  the  deep-sea  fishers,  of  course  1 represent  nearly  all  the  public 
about  Ballina  ; we  give  a great  deal  of  employment  to  those  people,  and  if  we 
did  not  buy  the  fish  they  would  not  be  able  to  fish  at  all ; they  would  uot  got 

° 653o*!*Mr.**0.”'eor£.]  Do  you  allude  to  other  fish  besides  salmon?-No; 
salmon. 

6531.  Only  salmou  ?— Only  salmon. 
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Michael  Dobhyn,  Esq.,  called  in ; and  Examined. 

6532.  Caiman.]  ARE  you  the  Sheriff  of  the  city  of  Waterford  ?—SuV 

sheriff  of  the  city.  , „ c-  5 n 

6533.  How  long  have  you  been  engaged  in  the  salmon  trade  bince  1842. 

6534.  Can  you  tell  how  many  persons  are  engaged  in  the  exportatmn  ot 
salmon  from  the  Waterford  estuary  into  the  different  English  ports?— Six  at 
present,  I think. 

6535.  Only  six? — Six.  , - , . , . v 

6536.  Are  you  acquainted  with  the  different  modes  of  fishing  which  are  pur- 
sued in  the  capture  of  salmon  in  that  estuary  r — I am.  . , . 

6537.  What  are  they  ?— There  are,  first,  the  drift  men;  they  fish  from  the 
sea  up  to  Passage.  Then  there  are  Scotch  weirs,  and  head  weirs;  they  fish 
from  the  sea  to  within  about  a mile  of  Waterford.  And  there  is  cot  fishing ; 
they  commence  fishing  about  two  or  three  miles  above  Waterford,  and  t^hey 
fish  from  that  up  to  Carrick-on-Suir,  in  the  tideway.  I do  not  know  anything 

about  the  fisheries  in  the  freshwater  rivers.  a .v  ..4  , 

6538.  Your  knowledge  of  the  fishery  is  confined  to  the  estuary  and  the  tidal 
portion ;-Yes. 
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6539.  modes  of  fishing,  which  you  have  described,  carried  on  M.  Dvbhyt<',  Esq. 

in  the  same  parts  of  the  river  : — No.  — 

6540.  For  instance,  can  the  cotmen  fish  in  the  same  parts  of  the  river  which  3 ‘^^9- 

are  fished  by  stake  weirs  ? — I have  seen  them  attempt  it  and  fail. 

6541.  But  are  you  of  opinion  that  the  cotmen  cannot  fish  those  parts  of  the 
river  ? — I am  quite  certain  they  cannot. 

6542.  Will  you  say  why  ? — I believe  the  water  is  too  deep  ; their  nets  fish 
along  the  bottom,  and  I believe  the  water  is  too  deep  there.. 

6543.  Supposing  they  went  further  in  shore,  where  the  water  is  shallower, 
what  then  r — The  cotmen  always  fish  in  the  centre  of  the  river. 

6544.  Supposing  they  were  to  leave  the  centre  of  the  river,  and  go  further 
in  shore  r — I cannot  tell  you  ; I suppose  if  they  could  catch  salmon  in  that  way, 
they  would. 

6545.  That  is  to  say,  supposing  there  were  no  stake  weirs  there,  and  sup- 
posing, instead  of  the  stake  weirs,  the  cots  leaving  the  centre  of  the  river,  went 
to  fish  along  shore,  then  you  think  they  could  r — No  ; I do  not  think  they 
could  fish  there,  because  the  banks  are  shelving. 

6546.  Does  that  make  the  water  shallower? — It  does;  but  it  makes  it 
uneven  at  the  same  time,  and  the  cot  must  be  inside  the  net  a gi*eat  deal ; 
they  would  not  have  room,  if  there  was  a cot  inside  between  the  end  of  the  net 
and  the  bank. 

6547.  Must  it  he  an  even  bottom,  then? — Yes;  they  fish  altogether  on 
places  which  they  call  ledges  of  the  river. 

6548.  Is  it  of  any  consequence  what  the  nature  of  the  bottom  is,  so  that  it  is 
even  ? — It  must  be  smooth ; the  bottom  must  be  even. 

6549.  Whether  it  is  mud  or  sand  it  does  not  signify,  so  that  it  is  even  ? — 

I do  not  know  that  that  makes  any  difference. 

6550.  At  what  period  of  the  open  sef^on  do  the  drift  men,  cotmen,  and  the 
stake  nets  commence  fishing  ? — The  drift  men  and  the  stake  nets  commence 
fishing  at  the  commencement  of  the  open  season,  and  fish  until  the  1st  of  Sep- 
tember, when  they  stop  ; the  cotmen  do  not  commence  fishing,  with  very  few 
exceptions,  until  the  latter  end  of  May. 

6551.  What  is  the  reason  that,  they  do  not  avail  themselves  of  the  open 
season  until  the  latter  end  of  May  ? — There  are  different  reasons  ; one  reason 
is,  that  almost  all  those  cotmen  are  farmers,  and  until  their  farm  work  is  done 
they  do  not  commence  fishing ; and  they  employ  their  labourers  then  during 
the  summer  months  in  catching  salmon j that  is  one  reason;  and  another 
reason  is,  that  I do  not  think  the  salmon  go  up  the  river  in  any  great  quantities 
until  that  time  of  the  year. 

6552.  With  respect  to  the  quality  of  tlie  salmon  taken  at  different  periods  of 
the  open  season,  at  which  period  do  you  conceive  that  the  best  and  most 
valuable  salmon  are  taicen? — ^We  get  the  highest  price  for  them  in  February, 

March,  April,  and  May,  of  course ; the  peil  then  come  in,  and  the  price 
falls, 

6553-  I think  you  say  that  you  do  not  know  the  freshwater  fisheries  ? — I do 
not  know  anything  whatever  about  the  freshwater  fisheries. 

6554.  Can  you  say  whether  you  think  the  salmon  taken  in  the  upper  portion, 
or  those  taken  in  the  lower  portion,  are  more  valuable? — ^We  get  a higher 
price  for  them  the  nearer  they  are  caught  to  the  sea ; I know  tRe  fish  from 
the  upper  portion  when  they  come  down ; I see  them  in  the  market. 

6555.  Which  are  the  most  valuable  ? — Those  caught  at  the  sea;  they  are 
better  for  export. 

6556.  In  the  London  market,  for  instance,  which  fetch  the  better  price  ? — 

I cannot  tell  that ; I never  send  them  to  the  London  market. 

6557.  Where  do  you  send  them  ? — I sell  them  to  the  fish  dealers  in  Water- 
ford. 

65,58.  How  far  does  the  tideway  extend  from  the  mouth,  going  upwards  : — 

Between  40  and  50  miles,  as  well  as  I can  judge. 

6559.  Does  the  tide  flow  as  far  as  Garrick  ? — It  flows  up  to  Garrick  Bridge. 

6560.  Beyond  Garrick  ?— No,  I do  not  think  it  flows  beyond  Garrick  Bridge. 

656  > • Taking  that  large  extent  of  tideway,  in  what  portion  of  it  do  the  drift- 

men,  as  you  call  them,  fish? — The  drift-men  fish  up  to  Passage. 

6562.  How  far  is  that? — I should  say  it  is  about  seven  or  eight  miles.  ,, 

0.40.  3 L 6563.  At 
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,W.  Cci%».  Eeq.  6563.  At  what  time  of  the  tide  do  they  fish ’—They  fish  tiurinsr  the  last 
quarter  of  ebb  and  the  first  quarter  of  flood.  ® 

6564.  How  many  boats  are  at  present  occupied  in  that  drift-net  fishing  ?— 
20  to  22 ; I think  I never  recollect  more  than  ^2. 

0565.  Were  there  never  more  than  that  at  that  period  ?— I never  recollect 
more,  and  they  could  not  be  there  without  my  knowing. 

500.  Has  there  not  been  a falling  off  in  the  number  of  boats  ? — No  • thev 
generally  vary  from  18  to  20  or  22.  ’ ' 

senis  'll®  tideway  in  either  of  these  rivers  infested  with 

'1*™'  porpoises  too. 

W«tr  ^ 'I'®  'hoy  oot ; the  deep 

water  r The  seals  go  into  the  weirs  sometimes,  and  take  the  salmon  out  of 

arethtnoTrTnfb"H’'‘^'^‘’'fl'‘‘''''  ‘“.f"*  “ «'®  “f'he  river, 

are  tney  not  ? — in  the  deep  water  generally. 

®®ee‘>>eve  the  stake-nets  and  other  weii-s  that  are  alonu  the 
shore  m driving  the  fish  out  into  the  centre  of  the  river  ?-I  cannot  tell  Aat 
1 cannot  see  the  bottom  of  the  river.  ' 

sbllte '■  **’"  “f  'ii®  obstructions  existing  in  the 

tLus  allTcan^teU  *®'®  ®r«°  outside; 

desteoved''^bv"ilfrs;  ‘f  '**®y  "““'‘I  I*®  “°r®  lively  '»  be 

t ^ P^i*Poises  than  if  there  were  no  weirs,  and  if  they 

constantly,  watching  the  drift  men  when  they  are  fishina-:  vou  can  see  them 
holdo?!  salm”**®’  “w  “P  ‘“'i  olown  by  thel,  and  they  will  take 

Hght  in  twm  “'®  ■’"f'  -ry  often;  they'wiU  cut  it 

^-y  'h®  *ift 

envtaet’^Frmrb  ™ ‘''®  .‘i<}®"»y  i®  fished  by  stake  weirs  and  other  fixed 

bsvs  ■ ml?  VI  ?'■  “'’““1  “ ™‘®  “f  ‘fi®  oi'y  of  Waterford. 

Me?e  hTs  ,0  ‘'’^“PO”'  of  distance ’-That  is  about  18  or  19 
stake  Weii^tlls  fa  Ll^k  ^ ”®  “® 

tha^t'’n?«W,“®f?i,*??5  ® “if®  “■'’ovc  Waterford,  do  you  think  that 

thelfdLayT-BeloteTctTel^^^^^^  “ ‘f®*  P®«““  ®f 

or§n%'"“°  *''®“f-They  were  introduced  by  a Scotchman 

ow?kn®owtedgi.‘  “®™“y  1-Yes.  so  I have  heard;  I do  not  know  of  my 

""isT’  S ?Smf  l“tM^!  ri809'“" 

tideway  s„coeedrr;^rete^entrm^^^^^^^^  f"® 

canght'in  the  ndghWhood'o?  ctek'S'^buM?  ’woS'd  Tt  “ “'““t 

ftshiiig,  and  so  they  gave  it  up.  The  tide  mn-  mi't 

above  Passage,  and  when  they  snread  their  ^ unevenly  in  the  tide-way 
eddies,  and  curls  and  gets  twltX^  ' """" 

6,5!33.  That  is  the  drift  net ; would  that  apply  to  any  other  kind  nf  net  t 

r.lr  and"?:utt:S^y“?onS 

0^6584.  But  may  they  take  salmon  in  them?-I  never  knew  it  nor  heard 
the^te*^'  ‘■®®f  P“‘  of  the  river,  but  below 

4786.  Then 
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6586.  Then  is  it  your  opinion  that  salmon  cannot  be  taken  in  that  portion 
of  the  river  by  any  other  means  than  fixed  engines  ? — I do  not  know  how. 

6.^87.  Where  are  seine  nets  used  for  salmon  ?— There  are  no  seine  nets  used 
in  Waterford  at  present. 

6588.  Have  seine  nets  ever  been  used  there,  do  you  know? — I heard  that  a 
great  many  years  ago  they  were  used  at  Passage. 

6,589.  Do  you  know  why  they  were  discontinued?— I cannot  tell. 

6590.  I think  you  say  that  the  cotmen  fish  up  as  far  as  Garrick?— They 
commence  fishing  above  Waterfoid  at  a place  called  Graney  Bridge,  and  they 
fish  from  there  up  to  Carrick-on-Suir. 

6591.  All  the  way? — Yes. 

6592.  How  many  cots  are  employed  in  that  fishing,  do  you  suppose  ?— I do 
not  know ; I should  say,  in  the  whole  season,  when  all  the  farmers  and  farm- 
servants  are  at  work,  there  might  be  from  about  80  to  1 00. 

6.593.  Has  there  been  a diminution  in  the  number  of  cots  employed  in  that 
fishing  since  you  can  remember?— No,  I do  not  know  that  there  has. 

659/1.  Has  there  been  any  increase  ? — I do  not  know. 

6595.  How  far  is  the  nearest  part  of  that  portion  of  the  tideway  where  the 
cotmen  fish  from  the  entrance  of  the  harbour? — About  23  miles. 

6596.  Supposing  that  the  weirs  and  fixed  engines  now  used  in  the  estuary  of 
the  Waterford  Rivers  were  discontinued,  and  the  fishing  were  confined  to  the 
other  modes  which  you  have  specified  ; what,  in  your  opinion,  would  be  the 
result  ?— I should  think  it  would  destroy  the  export  trade  altogether ; we  should 
have  no  salmon  caught  worth  speaking  of,  from  the  1st  of  February  until  May, 
except  what  those  20  driving  boats  catch ; that  is  very  little  indeed ; they  can 
only  fish  at  certain  times  of  the  tide,  and  they  cannot  fish  at  all  in  fine  weather ; 
when  the  watei*  is  clear  they  never  catch  a salmon,  and  they  only  fish  for  two 
or  three  hours  out  of  the  tide. 

6.597-  Does  not  the  existence  of  these  weirs  occasion  frequent  disputes  and 
riots  between  the  cotmen  and  the  weir  owners  ? — Yes ; I saw  a man  killed 
there  once. 


6598.  How  long  ago  is  that?— That  is  a long  time  ago  ; it  was  before  the 
passing  of  the  late  Fishery  Act. 

6599. '  Mr.  0.  Gore.]  And  many  wounded,  I suppose  ? — Indeed  there  were. 
6^0.  Chahiyiaji.]  How  did  that  riot  occur? — TTie  cotmen  came  down  from 

the  Ross  and  Waterford  Rivers  to  destroy  the  weirs,  and  tlie  weir  owner  at 
Ha  lyhack  moored  a large  lighter  outside  the  harbour,  and  filled  it  with  stones 
and  men  ; those  men  attacked  the  others  with  stones ; they  threw  them  at 
each  other ; the  cotmen  succeeded  in  beating  them,  and  killed  one  person 

6601.  The  cotmen  went  to  pull  down  the  weir  ?— Yes,  which  they  did. 

6602.  You  saw  it  done  r — Yes. 


6603.  Was  that  weir  put  up  again  ? — 1 do  not  believe  that  that  weir  wa 
ever  put  up  again  since. 

6604.  Are  you  acquainted  with  that  part  of  the  river  ?- 1 am. 

0605.  Have  you  had  an  opportunity  of  observing  the  effect  produced  by  tfi 
prostration  of  that  weir  ?— I cannot  tell  you  anything  about  the  effect  produce< 
by  the  prostration  of  that  weir  in  particular. 

6606.  Have  there  been  other  weirs  prostrated  within  your  knowledge  ?- 
Great  numbers ; they  have  been  all  prostrated  at  different  times. 

6607.  And  have  any  been  put  up  again  ?— A great  many  of  them.  Mr.  Co; 

had  a weir  about  a mile  below  Passage  prostrated  before  the  passing  of  the  lati 
1 isher}  Act,  and  I have  had  it  put  up  since  the  passing  of  the  late  Fishery  Act 
It  has  never  been  interfered  with  since.  ^ ^ ^ 

down  after  it  was  prostrated; — I cannot  tell. 

09.  Was  It  down  for  a season  or  more  ? — A weir  that  1 had  at  Passage  wai 
down  tor  eight  or  nine  years  before  the  passing  of  the  Fishery  Act. 

10.  lou  have  had  an  opportunity  of  observing,  probably,  what  effect  th< 
piostiation  of  the  weir  had  upon  the  supply  of  salmon  ? — Not  of  one  weir;  bu 

effect  the  prostration  of  a number  of  weirs  has  upon  it. 

0011.  \ou  have  observed  that  ?— I have. 

6012.  What  has  that  effect  been? — That  there  are  not  nearly  so  manj 
salmon  caught  now  as  when  all  the  weirs  were  up. 

6613.  You  speak  only  of  the  export  trade?— Of  the  export  trade;  that  ii 
3t2  * th, 


M.  Tiohbyii,  Esq. 
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M.  Pobhyn,  Esq. 
3 May  1849. 


the  only  trade  there  is  in  Waterford ; very  few  buy  salmon  in  Waterford  when 
it  is  1 a pound. 

6614.  Did  you  observe  whether  the  supply  in  the  river  was  greater  or  less  ? 
— The  number  taken  is  less,  certainly. 

6615.  By  any  modes  of  capture  the  number  taken  is  less  ? — Less  than  when 
all  the  weirs  were  up,  of  course. 

6616.  You  say  that  some  of  them  have  been  put  up  again  ?— Yes. 

6617.  Were  any  of  those  which  have  been  put  up  again  prostrated  in  obedi- 
ence to  the  judgment  of  a court  of  law  ? — Yes. 

6618.  Was  your  weir  that  was  prostrated  made  the  subject  of  proceedings 
in  a court  of  law  f — Yes. 

6619.  And  the  judgment  was  that  it  should  be  prostrated,  was  it  ?— No ; the 
fii*st  time  it  was  tried  at  Calaghane  petty  sessions,  and  there  I was  acquitted 
by  the  magistrates  ; there  was  an  appeal  then  to  the  quarter  sessions,  and 
there  were  two  stipendiary  magistrates  and  eight  other  magistrates  there; 
I was  acquitted  by  their  unanimous  decision.  I was  indicted  then  before  the 
grand  jury  at  the  assizes ; the  bills  were  ignored.  1 was  tried  then  for  obstruct- 
ing the  navigation  of  the  river,  and  I was  found  guilty  and  dhected  to  take 
down  a certain  part  5 that  part  I took  down  afterwards,  and  was  not  again 
proceeded  against,  but  it  was  cut  down  by  the  cotmen.  Before  it  was  cut 
down  the  last  time  I sent  forward  a memorial  to  Government,  signed  by  the 
Marquis  of  Waterford,  who  is  my  landlord;  and  that  memorial  was  never- 
answered. 

6620.  Have  you  put  up  that  weir  again  • — It  was  cut  down  twice. 

b'621.  There  was  a judgment  against  you  with  respect  to  that  weir? — There 
was  a judgment  against  me,  and  a direction  by  Baron  Pennefather  to  talce  down 
a certain  portion,  which  was  pointed  out  to  me  by  Mr.  Fraser,  the  engineer  of 
the  Board  of  Works,  at  the  weir  on  the  following  day,  and  I had  that  part  taken 
down. 

6622.  Did  you  put  up  that  part  again?— No,  I did  not  put  up  that  part 
again ; I have  not  got  the  weir  up  at  all  now ; I could  not  put  it  up ; the  cot- 
men  cut  it  down,  and  I have  not  put  it  up  since  ; it  was  cut  down  in  184/  the 
last  time,  and  I have  not  since  put  it  up. 

6623.  Is  there  any  other  weir  which  you  have  erected  in  contravention  of 
the  judgment  of  any  court  ?— The  other  weir  which  I have  there  was  no  dis- 
pute about ; I was  never  proceeded  against  for  it ; it  is  in  a pai’t  of  the  river 
where  the  river  exceeds  three  quarters  of  a mile  wide  at  low  water. 

6624.  Is  the  tide  very  strong  in  the  tideway  and  the  estuary  ? — In  some  parts 
very  strong. 

6625.  It  is  stronger,  of  course,  in  the  centre  of  the  river  than  in  shore  ? — 
In  some  parts  it  is  very  strong  along  shore,  and  in  other  parts  in  the  centre  of 
the  river. 

6626.  With  respect  to  the  boat  navigation  in  those  parts  of  the  river  where 
the  tide  is  stronger  in  the  centre  than  along  shove,  boats  of  course,  in  going  up 
and  down,  avoid  the  centre  of  the  river  as  much  as  possible,  do  they  not,  and 
k eep  along  shore  ?—  If  they  are  pulling  against  the  tide,  they  do  5 but  no  person 
can  pull  against  the  tide  in  large  boats. 

6627.  In  those  portions  of  the  river  where,  for  these  reasons,  it  is  necessary 
to  keep  along  shore,  are  there  any  weh-s  ? — Yes. 

6628.  Then  they  obstruct  the  navigation  for  such  boats? — The  weirs  have 
little  passages  in  them  near  the  shore,  to  let  small  boats  go  through. 

6629.  Still,  as  far  as  they  go,  it  is  an  obstruction  ? — If  a boat  chooses  to  run 
right  against  the  wen-,  it  is  an  obstruction.  • 

6630.  That  is  not  an  answer  to  my  question  ; as  far  as  the  existence  of  the 
weirs  at  ail,  under  any  conditions,  would  serve  to  obstruct  the  navigation,  the 

‘ navigation  is  obstructed  ? — A boat  cannot  pass  at  the  very  part  which  the  weir 
is  on,  of  course  ; but  it  can  pass  inside,  and  it  can  pass  outside  it. 

6631.  Supposing  it  is  a dark  night,  or  a fog,  or  bad  weather,  of  course  there 
would  be  greater  difficulty  in  boats  making  their  way  between  the  weirs,  than 
if  there  were  no  weirs  at  all  r — If  it  is  a dark  night  and  a fog,  the  rippling  of 
the  water  through  the  weir  would  tell  the  persons  in  the  boats  where  the  shoal 
water  is. 

6632.  There  ai-e  several  weirs,  , we  will  say,  on  the  same  side  of  the  river,  but 
so  placed,  you  say,  that  the  boats  can  pass  inside  and  out  ? — Yes. 

6633.  There 
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6633.  There  must  be  greater  difficulty,  sui'ely,  under  certain  conditions  of  jl/. 

weather  or  light,  for  a boat  to  make  the  navigation  where  those  weirs  are  - ■■  

placed,  than  there  would  be  if  there  were  no  weirs  at  all  ? — es,  I dare  say  so.  3 May  1849. 

6634.  Mr.  Scully. ~\  Is  there  any  passage  between  those  weirs  and  the  shore  ? 

— Yes. 

6635.  Where  the  boats  might  go  ? — Yes. 

6636.  When  the  tide  is  full  in  ? — Yes. 

6637.  Chairman^  For  boats  of  any  burden? — No;  because  the  weh’s  are 
dry  edtogether  at  low  water. 

6638.  Mr.  Scully.']  At  high  tide  may  boats  go  between  the  weir  and  the 
shore  ? — They  may ; small  boats,  of  course. 

6639.  Chairman.]  Do  you  know  whether  poaching  is  carried  on  in  the  tidal  • 

portion  of  these  rivers  and  in  the  estua^  to  any  extent  ?— I do  not  know  of 

any  poaching  carried  on,  except  what  is  carried  on  by  the  cotmen  ; they  fish 
the  whole  winter. 

6640.  They  do  not  observe  the  close  season  f— They  observe  no  close  season, 
not  even  Saturday  close  time. 

6641.  Wfiat  reason  can  you  give  for  that? — I cannot  give  any. 

6642.  Are  not  the  fish  that  are  taken  in  the  close  season  unfit  fur  ioodr— 

They  salt  them,  and  eat  them  themselves. 

6643.  Those  who  fish  with  drift  nets  are  not  bound  to  observe  the  weekly 
close  season,  are  they  ? — Yes,  in  the  tideways. 

6644.  There  is  great  destruction  of  fish  of  course  occasioned  by  this  non- 
observance  of  the  close  season  ? — Yes ; fish  go  up  in  great  numbers  at  that  time 
of  the  year  ; a very  large  description  of  fish  goes  up  to  spawn ; I know  that  of 
my  own  knowledge,  for  I fished  at  one  time  a whole  winter  myself  by  means  of 
a Scotch  weir. 

6645.  Is  it  not  the  business  of  the  constabulary  and  the  coast-guard  to  see 
that  the  close  time  is  kept  ?— It  is  their  duty  under  the  Act. 

6646.  Do  they  not  perform  it  ? — They  do  not. 

6647.  Have  you  made  complaints  ? — I have  made  complaints  to  the  Board 
of  Works,  but  my  letters  were  never  answered. 

6648.  Have  you  made  complaints  to  the  constabulary  or  the  coast-guard  1— 

^ 6649.  Are  you  aware  that  there  is  an  Act  of  Parliament  specially  passed  to 
authorize  the  coast-guard  to  interfere  on  complaints  being  made  ? — Yes;  there 
is  no  coast-guard  in  that  jiart  of  the  river. 

6650.  How  many  stations  are  there  in  that  estuary? — It  is  a long  way  ; the 
coast-guard  station  is  down  at  Passage. 

6651.  Then  the  cotmen  do  not  fish  from  Garrick  all  the  way  down  to  the 
sea,  but  only  to  Waterford  ? — Only  to  witiiin  three  miles  of  Waterford. 

6652.  And  there  are  no  coast-guard  stations  in  that  portion  ? — No;  there 
are  police  stations. 

6653.  Have  you  complained  to  the  police? — I have  not. 

6654.  Sir  H.  IV.  Barron.]  You  stated  that  you  had  not  erected  one  of  your 
weirs  which  had  been  pulled  down  ; what  might  be  the  expense  of  erecting  that 
weir  again  ? — It  would  cost  me  about  500 1. 

6655.  Would  that  expense  be  compensated  for  to  you,  do  you  think,  under 
all  the  circumstances  ?— The  first  time  it  was  cut  down  I applied  to  get  a pre- 
sentment on  the  county  for  it,  and  they  gave  me  only  70 1,  which  sum  I was 
paid. 

6656.  Am  I to  understand  you  that  the  cost  of  500  1.  would  not  be  worth 

going  to,  under  all  the  circumstances } — Certainly  not ; that  is  the  only  reason 
why  I did  not  erect  it  again.  . . 

6657.  Is  there  any  other  information  which  you  wish  to  give  the  Committee 
than  that  which  you  have  given  in  answer  to  the  questions  that  have  been 
already  put  to  you  ? — No,  I do  not  know  that  there  is. 

6658.  Mr.  O.  Gore.]  With  regard  to  the  proportion  of  fish  now,  and  before  the 
passing  of  the  Act  of  1842,  can  you  speak  as  to  the  increase  or  decrease  . At 
the  time  that  all  the  weirs  were  up,  before  the  passing  of  the  Act,  there  were 
great  quantities  of  fish  taken ; and  afterwards,  when  the  weirs  were  taken  down, 
of  course  the  quantity  diminished  as  the  means  of  catching  them  diminished. 

••  0659.  Mr.  Scully.]  Do  you  conceive  the  number  of  cotmen  to  have  increased 
0.40.  3^3 
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01  decreased  in  the  last  few  years,  in  that  portion  of  the  river  ?-I  do  not  think 
the)' have. 

the  lower  part  has  interfered  much 
with  their  fishing.'' — Indeed  I do  not;  I have  always  remarked  that  when  the 
weirs  were  up  they  caught  as  much  as  when  they  were  down  ; the  mode  of- 
^ ^ miserable  mode  that  I wonder  they  catch  anything. 

Oboi . What  do  they  do  with  the  fish ; do  they  come  to  Waterford  with  them  ? 
— Ihey  come  to  Waterford  market. 

6662.  Between  Passage  and  the  mouth  of  the  river  do  the  driftmen  complain 
ot  the  weirs  existing  in  that  portion  of  the  river  ?— Yes. 

6663.  Did  they  unite  with  the  cotmen  in  prostrating  these  weirs?— They 
did  not  unite  with  the  cotmen  in  cutting  them  down ; I should  think  the 
reason  or  their  nut  doing  so  was  that  we  should  have  known  them  all  • we  did 
not  know  the  cotmen. 

6664.  The  driftmeu  did  not  combine  with  the  cotmen  r— Except  by  encou- 
raging  them;  they  may  have  done  so,  but  they  did  not  join. 


Blr.  J.  Cratv/er/J. 


Mr.  Jo/iii  Crawford,  called  in;  and  Examined. 


what  is  your  business  ?— An  Exporter  of  Salmon 
°Dicr  fish  ; soles,  and  turbot,  and  salmon. 

6666.  Mr.  Grogan.]  Where  do  you  live?— In  Waterford. 

I n S'irrct.]  How  long  have  you  been  in  the  salmon  trade  ?— 

1 hpe  been  m the  salmon  trade  these  20  years. 

thedt^fSdrE"dST  " export  trade  of  salmon  from 

wfSrd  HaT  with  the  different  modes  of  salmon  fishing  in  the 

I hid  ^ on  H-hour  and  Elver,  and  will  you  state  what  those  modes  are  ;-I  am : 
&h  I IhfnkTv,  “°™“S  “‘e  ‘he  London  market ; and  out  of  the  19» 

fish  I think  there  must  have  been  160  caught  in  the  weirs. 

66^'  weirs  ?— In  the  Waterford  River  weirs. 

■ c-  ?~Yes,  the  Scotch  weirs. 

D stake  weir  or  the  Scotch  weir  ?-Yes. 

They  are  the  same  thing?— Yes. 

^0^  “^^7  "^eirs  are  there  fishing  now?~About  15. 
6fi;c'  Wta  “‘’d- np  to  Waterford. 

TowertomfeiS  d ‘‘“‘anee  by  the  river  be  ?-lt  is  18  miles  from  Hook 
Creden  HMi  ' ‘ ‘‘“hour’s  mouth  is  at 

6677.  Mr.  Saiffp,]  Count  all  the  weirs  from  Hook  Tower  to  Waterford  >— 

Ii^oSinTtlSrir^tfrBar: 

6678.  Altogether  r — Yes. 

the  ^rirer^ls  Ihow  practised  in  the  same  parts  of 

tne  laver  as  those  in  which  the  stake  weirs  are ! — No  • the  cotmer  do  not 

“dfisr  TU  “'"5'  feh  with  the  weirs. 

OtiSo.  Then  they  do  not  interfere  in  that  respect  with  you  at  all  ‘ - No  • the 

rattk>'  ^ any  father  down  than  Granny 

SI’’  “f  heing  prosecuted  ?— No. 

not  gefaJfisrt£lS'is‘‘lo‘<:'Ze;1ort?^ 

A Sh'exportcrt™”""'^  »'■  “‘‘y  a sales-master  ?- 

thli.  Do  you  know  anything  about  fishing  yourself  practically  ?_f  do  know 

about 
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about  the  fishing  ; I know  that  any  fish  caught  with  the  cots,  we  cannot  make 
so  good  a sale  of  as  what  are  caught  by  the  weirs. 

6689.  Why? — Because  they  get  more  bad  usage  in  the  nets;  they  plunge 
and  knock  the  scales  off  themselves  ; they  are  killed  immediately  after  being 
taken  out  of  the  weir,  and  laid  in  baskets,  but  by  their  plunging  in  the  net 
they  knock  the  scales  off  themselves. 

6690.  Sir  H.  W.  Ban-071.]  At  what  period  of  the  open  season  do  the  drift- 
men  and  the  stake  weirs  commence  fishing? — The  1st  of  February. 

6691.  And  at  what  time  of  the  open  season  do  the  cotmen  commence  fish- 
ing?— Some  of  them  go  out  in  the  latter  end  of  March,  and  some  of  them  do 
not  go  out  before  the  1st  of  May  ; very  few  of  them  go  out  in  March  ; not  above 
one  or  two. 

6692.  Which  is  the  most  profitable  season  for  catching  fish? — ^The  month  of 
February,  and  the  months  of  March,  April,  and  May. 

C693.  Am  I to  understand  you,  that  in  those  three  months  the  cotmen  do 
not  fish  now? — No,  except  very  trifling. 

6694.  Mr.  Grogan.]  Why  r — They  are  tilling  their  gardens  until  the  month 
of  May,  and  they  never  go  out  to  fish  ; it  is  only  in  a certain  case  that  one  or 
two  of  them  may  go  out  until  the  month  of  May. 

6695.  That  is  to  say,  they  are  otherwise  employed  ? — They  are  otherwise 
employed. 

6696.  Mr.  SeuUg.]  Do  the  fish  go  up  the  river  at  that  period  ?— No,  very 
few. 

6697.  Sir  H.  W.  Barron.]  Do  the  fish  go  to  that  part  of  the  river  where  the 
cotmen  generally  fish,  as  soon  as  they  do  to  the  part  of  the  idver  where  the 
stake  weirs  and  the  other  weirs  fish  r — No;  it  is  now  from  the  month  of  May 
up  that  the  fish  go  up  the  river. 

6698.  Am  J right  in  understanding  you,  that  in  the  lower  part  of  the  river 
where  the  weirs  generally  are  found  to  exist,  the  cotmen  do  not  fish  at  all  ? — 
No,  they  do  not ; the  water  is  too  deep  for  them  ; they  were  known  to  fish 
there. 

6699.  And  secondly,  that  in  that  part  of  the  river  alone,  the  fish  are  to  be 
foxtnd  in  the  earlier  part  of  the  season  ? — Always. 

6700.  And  are  not  found  in  the  early  part  of  the  season  in  that  part  of  the 
river  which  the  cotmen  frequent? — No,  except  a few  odd  ones. 

6701.  Mr.  Bourhe^  Do  you  recollect  the  time  when  there  were  much  fewer 
stake  weirs  below  the  bridge  of  Waterford  than  there  are  now? — I do. 

C702.  Did  the  cotmen  fish  there  : — They  never  fished  down  any  further  than 
than  the  usual  ground,  that  is  about  two-and-a-half  or  three  miles  above 
Waterford,  at  Granny  Castle,  withiii  about  nine  or  ten  miles  of  the  weirs. 

0703.  Chah-man.]  Were  there  more  cotmen  then  than  there  axe  now  ? — 
1 believe  there  were. 

6704.  But  there  are  not  so  many  now  ? — I believe  some  of  them  have  gone 
to  America  ; any  that  could  get  the  means  of  going  to  America. 

6705.  It  is  not  so  profitable  to  them  as  it  was  ? — No,  they  ai*e  not  getting  so 
much  fish.  The  cotmen  fish  the  winter  all  round,  and  they  talie  the  fish  when 
it  is  full  of  spawn  and  when  out  of  season. 

€706.  Sir  H.  W.  Barron.]  In  and  out  of  season  ? — In  and  out  of  season ; 
they  fish  at  Christmas  and  they  fish  after  Christmas. 

6707.  Contrary  to  law? — Yes. 

6708.  At  what  period  of  the  year  is  the  highest  price  to  be  had  for  salmon 
in  the  Waterford  market  ? — In  the  month  of  February. 

6709.  And  the  cotmen  do  not  fish  that  month  at  all  ? — Not  one  hardly ; very 
few  at  any  rate. 

67 10.  Do  you  conceive  from  your  experience  that  salmon  caught  in  the 
upper  parts  of  the  river,  or  those  near  the  sea,  are  in  the  better  condition  for 
export  ? — It  makes  4 c?.  a pound  difference  ; the  salesmen  in  London  return  4 d. 
a pound  more  for  a tide-water  fish,  for  a fish  that  is  caught  down  near  the 
mouth  of  the  river.  When  the  fish  goes  up  in  the  fresh  water  it  becomes  grey, 
and  the  fish  becomes  gluey ; it  gets  out  of  the  nature  of  the  fish  into  a fat 
nature,  and  the  salesman  marks  in  his  account  one  grey  fish,  or  three  grey 
fish,  4d.  a pound  less  than  what  he  returns  for  a tide-water  fish  that  is  caught 
lower  down.  Fish  going  up  out  of  the  tide  water  will  not  remain  above  three 
weeks  out  of  the  tide  water  in  the  fresh  water  before  it  becomes  grey. 

0.40.  3 L 4 6711.  And 


Mr.  J.  Crav^oreL 
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6711.  And  inferior? — Yes. 

6712.  What  is  the  extent  of  tideway  from  the  mouth  of  the  harbour  of 
Waterford  to  Carrick-on-Suir? — It  is  18  miles  from  the  Hook  Tower  to  Water- 
ford ; and  I believe  it  is  21  miles  from  Waterford  to  Carrick. 

6713.  Somewhere  about  40  miles? — -Yes. 

6714.  In  what  portion  of  that  extent  of  tideway  do  driving  men  fish  ? — They 
fish  a little  outside  the  weirs,  in  the  hai’bour,  and  for  about  six  or  seven  miles 
of  tideway. 

6715.  Mr.  Grogan^  What  do  you  call  “driving  men”? — Driftmen ; they 
fish  outside  Duncannon,  a little  outside  the  weirs ; the  weirs  must  be  dry  at 
low  water;  those  driftmen  can  fish  only  five  hours,  on  the  last  quarter  of  ebb 
and  the  first  quarter  of  flood  ; they  must  come  home  then ; that  is  all  that  the 
driftmen  at  Passage  can  fish. 

6716.  Sir  H.  W.  Barron.']  How  many  hours  would  that  be  in  the  whole  24  ? 
—Five  hours  in  a tide  ; they  go  on  half  ebb,  and  they  are  in  before  half  flood. 

67 1 7.  Mr.  Bourke^  Who  are  the  driftmai  ? — The  Passage  men. 

6718.  Sir  H.  IV.  Barron.]  Explain  what  a driftman  is  ? — There  is  a train  of 
nets,  one  after  another ; the  boat  pulls  out  the  nets  and  goes  away  from  the 
nets,  and  leaves  them  in  their  full  stretch  ; the  boat  is  attached  to  the  nets,  and 
they  drift  with  the  tide  or  whatever  current  is  running. 

6719.  Is  this  the  nature  of  a drift  net;  a very  long  net,  perhaps  about 
half  the  width  of  the  River  Tltames  at  London,  or  more  ? — Yes. 

6720.  And  two  sets  of  men  go  out  with  two  separate  boats,  one  set  holding 

a rope  from  one  end,  and  another  set  from  the  other  end,  there  being  a set  of 
ropes  ? — It  is  one  boat  they  fish,  not  two.  ° 

6721.  Is  not  that  a drift  net? — It  is  only  one  boat,  and  the  men  are  in  the 
boat,  and  the  net  is  tied  to  the  boat,  and  the  boat  drifts. 

6722.  With  the  wind? — With  the  wind. 

6723.  And  the  tide? — Yes. 

6724.  How  is  the  fish  caught  ?— The  fish  meshes  itself  in  the  mesh. 

6725.  Mr.  Bourke.]  It  hangs  in  it  just  like  a herring  ?— Yes ; and  that  fish 
is  not  as  good  as  weir  fish,  even  though  it  is  caught  down  in  tidal  water. 

6 / 26.  Have  the  driftmen  anything  to  say  to  the  weirs  ? — I was  in  conversa- 
tion with  one  of  the  Passage  fishermen ; he  smd  to  me  not  long  ago,  “ Make 
good  friends  now  with  the  Passage  men ; keep  the  boys  on  your  hands.”  “ For 
what?”  I said.  “ By  God  we  will  have  all  the  weirs  down,”  he  said.  “What 
will  you  be  giving  for  fish  then  a pound,  when  they  are  down  ? ” He  said  that 
to  me  on  the  quay  of  Waterford. 

6727.  Mr.  Scully.]  Do  those  driftmen  fish  opposite  the  weirs  below  Passage- 
do  they  come  down  as  far  as  the  weirs  r— They  go  beyond  the  weirs  some  of 
them. 

6728.  Do  they  come  opposite  the  weirs?— They  do;  just  when  they  are 
drifting  home,  I believe. 

6729.  Did  you  ever  hear  any  objection  by  the  weir  owners  to  their  fishing? 

6730.  Mr.  Grogan.]  Do  they  fish  inside  the  Hook?~Yes;  and  inside  the 
weir. 


C731.  Chaii-man:\  What  sort  of  bottom  is  required  for  the  drift  net?— 
I believe  the  drift  net  does  not  go  very  deep  near  the  bottom 

6732.  What  sort  of  bottom  is  required  for  cot  fishing?— it  is  aU  a muddy 
bottom  that  is  up  there.  ■' 

6733-  Must  the  bottom  he  smooth  to  enable  the  cotmen  to  fish  ?— Yes  • it  is 
smooth,  because  it  is  all  banks  up  there.  ’ 

6734.  Supposing  the  shore  is  a shelving  shore,  can  cotmen  fish  there  ? No  • 

they  must  keep  the  current ; for  it  is  the  cun-ent  that  takes  their  nets.  ^ 

6735.  The  nets  of  the  cotmen  go  down  to  the  bottom,  but  the  drift  nets  do 

not  r— With  the  cotmen’s  nets  there  are  two  cots,  and  they  have  a net  between 
them ; there  are  two  men  drawing  the  cots,  and  they  have  a net  between  them 
and  that  net  keeps  veiy  near  the  bottom.  ’ 

0736.  Mr.  Grogan.]  Does  it  touch  the  bottom  ?— Yes,  I believe  it  does. 

6737.  Chairman.]  But  the  drift  net  does  not  touch  the  bottom  ? No.  * 

6738.  Sir  H.  W.  Barron.]  About  how  many  boats  are  at  present  occupied  in 

drift-net  fishing ; and  do  you  know  the  greater  number  of  them  ?— I do  • I 
believe  there  are  about  1 6,  or  20  at  most.  ’ 

6739-  And 
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6739.  Do  you  know  whether  seals  and  porpoises  destroy  salmon  in  the 
estuary  and  the  tidal  rirer  ? — I have  often  bought  a good  many  of  them ; but 
I buy  them  for  less,  on  account  of  their  being  injured ; with  the  head  off  them 
and  a piece  of  the  tail  off  them.  Some  of  the  Passage  men  told  me  that  the 
seals  would  take  them  out  of  their  hand ; the  fisherman  would  have  hold  of  the 
salmon,  taking  it  in  out  of  the  mesh,  and  a seal  would  come  and  take  it  out  of 
his  hand.  Some  of  them  bring  guns  with  them  to  shoot  the  seals. 

6740.  Mr.  Grogan.']  Did  you  ever  hear  of  a seal  being  shot  by  a fisherman 
in  that  way?— No ; but  I have  heard  of  a fisherman  bringing  his  gun  with 
him  to  shoot  them. 

6741-  Sir  H.  IV.  Barron.]  What  portion  of  the  tideway  is  fished  by  means 

of  fixed  nets  or  engines,  such  as  stake  weirs,  or  anything  fixed  in  the  river  ? 

They  are  inside  the  low-water  mark. 

6742.  What  part  of  the  river  is  fished  in  that  manner? — It  is  fished  from 
Creden  Head  to  the  King’s  Channel. 

6743.  And  that  part  is  not  fished  by  the  cotmen  ? — Never,  nor  by  the  drift- 
men  either,  from  Passage  up  the  river. 

6744-  Do  you  know  whether  salmon  can  be  caught  in  that  part  of  the 
river  by  any  other  means  than  those  now  used  there  ? — No,  I do  not  think 
they  can. 

6745.  Chairman.]  Do  you  mean  to  say  that  salmon  could  not  be  caught  with 
seine  nets  ? — No ; there  is  not  a seine  in  the  whole  river. 

_ 6746.  But  supposing  there  was,  would  it  catch  salmon  ? — No,  I do  not  think 
It  would ; there  is  too  much  mud,  which  would  not  allow  the  bottom  rope  to 
travel.  ^ 

6747*  In  that  part  of  the  river  where  there  are  no  drift-nets,  and  where  there 
are  no  cotrnen,  could  salmon  be  taken  by  drift-nets,  or  could  they  be  caught 
by  cotmen  if  they  were  to  go  down  there  ? — They  do  not  go  there. 

6748.  If  they  did  would  they  be  able  to  take  any  salmon  ?— I do  not  know  • 
but  they  never  tried  it.  The  Passage  men  would  not  give  anything  for  fishing 
beyond  Passage  with  the  drift-nets ; and  as  to  the  cotmen,  I believe  the  only 
reason  they  have  is  that  the  water  is  too  deep  down  by  Waterford ; besides  that 
the  currents  are  not  favourable,  and  that  the  frequent  passage  up  and  down  of 
boats  and  vessels  would  obstruct  them. 

6749.  Why  do  they  not  go  along  shore,  then,  where  the  water  is  not  deep  ? 
—It  IS  of  no  use  without  fishing  in  the  current ; it  is  the  current  of  the  tide 
that  the  fish  keep. 

6750.  Mr.  Bourke:]  How  many  driftmen  are  there ; do  you  know  ?— I believe 
there  are  about  16  boats  altogether,  or  at  most  20. 

fi75»-  Sir  if.  JV.  Barron.]  Can  the  driftmen  fish  unless  there  is  a good 
strong  breeze  or  current  ?— No,  they  cannot  get  the  fish  on  a calm  day. 

0752.  Are  drift-nets  used  in  any  portion  of  the  tideway  except  between  Pas- 
sage and  the  sea?— No. 

6753*  Are  seine-nets  used  between  Waterford  and  the  sea?— No;  there  is 
one  seme-net  used  for  herrings  in  a place  called  Creden,  a Httle  head,  and  they 
Haul  sprats.  ^ 

6754*  But  not  for  catching  salmon  ? — No. 

6755  About  how  far  is  the  nearest  part  of  that  portion  where  the  cotmen 
fash  to  the  entrance  of  the  Waterford  bar  ?— About  21  miles  from  the  mouth  of 
the  harbour. 

6756.  In  case  the  salmon  fishing  was  confined  to  the  drift-net  fishing  and  to 

the  cot  fashing,  what  do  you  suppose  would  be  the  result  on  the  markets  and 
the  quantity  ? It  would  never  be  worth  while  exporting ; it  would  not  pay  two 
people,  mstead  of  the  six.  r o j 

6757.  Mr.  Bourke.]  How  do  you  know  that  r— When  the  fish  gets  up  in  the 
tresh  water  it  turns  such  a colour. 

6758-  We  not  talking  about  that  at  all;  the  question  is,  if  there  were  no 
weirs  m the  river,  would  the  cotmen  and  the  driftmen  be  able  to  supply  Water- 
lord  market  with  fish  ?— No  ; for  the  cotmen  fish  the  whole  winter  roundj  and 
they  catch  the  fish  when  it  is  as  full  of  spawn  as  ever  it  cao  hold. 

6759-  Sir  P . Nugent.]  Is  there  not  a law  against  that  ?— 'Fhe  policemen  will 
be  on  the  bank  of  the  river,  and  if  the  police  is  on  the  Wexford  ride  of  the 

cotman  will  put  his  cot  on  the  other  side  of  the  river. 

0700.  Are  you  not  aware  that  there  area  certain  number  of  policemen  and 
3 M people 
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people  employed  by  the  owners  of  the  weirs  to  protect  the  river  r — I am  aware 
of  that.  There  is  a stipendiary  magistrate ; and  a man  owning  a little  st^e 
weir,  Joe  Sullivan,  in  the  county  of  Wexford,  went  and  complained  to  him. 
He  said,  “ The  police  are  watching  them,  and  when  they  are  on  one  side  of 
the  river  they  will  go  to  the  other  side ; surely  you  do  not  want  us  to  shoot 
them,  and  we  cannot  catch  them.” 

6761.  According  to  your  evidence  there  is  no  use  in  having  the  police  to 
prevent  cotmen  fishing  out  of  season  ? — That  is  a fact,  unless  they  are  made  to 
use  more  exertion  than  they  have  done. 

6762.  Sir  H.  W.  Barron.']  Do  you  recollect  when  the  weirs  were  cut  down 
by  the  cotmen  i — I do. 

6763.  Will  you  tell  the  Committee  what  was  the  consequence  that  you 
observed,  and  the  immediate  effect  on  the  supply  of  salmon  in  Waterford  ? — 

I know  that  there  was  a sudden  scarcity  of  salmon  came  on  them ; and  the 
people  told  them  that  they  could  not  expect  better  luck,  and  that  there  were 
plenty  of  fish,  but  that  they  were  fighting  and  cutting  away  people’s  property. 
The  fish  became  scarce. 

6764.  Did  it  become  very  scarce? — Very  scarce. 

676.5.  Had  you  half  the  quantity  of  fish? — No;  the  fish  rose  from  3^^.  a 
pound  to  5 i £?.  and  6d.  a pound. 

6766.  It  doubled  in  price  ? — Yes,  nearly. 

6767.  And  you  had  not  half  the  quantity  ? — No,  nor  nearly  half. 

6768.  Had  you  a quarter  of  the  quantity?— About  a quarter,  and  that  is  as 
much  as  we  had. 

6769.  Is  poaching  carried  on  in  the  tideway  of  the  River  Suir  during  the 
close  season,  to  any  extent  ? — Upon  my  word  it  is. 

6770.  And  by  whom? — And  by  the  cotmen,  not  by  the  driftmen. 

6771.  Mr.  5o«rAe.]  Is  there  no  preservation  on  that  part  of  the  river? — No. 

6772.  Do  not  the  weir  owners  spend  any  money  at  all  in  preserving  the  fish 
during  the  close  season  ? — I do  not  hear  that  they  have  done  so. 

6773.  Sir  M.  W.  Barron.]  Have  you  any  weirs  yourself? — No. 

6774.  You  have  no  interest  in  any  weirs? — No  interest  in  life,  only  to  buy 
from  whosoever  brings  the  fish. 

6775.  Chairman.]  Would  you  buy  just  as  soon  from  a cotman  as  from  a 
weir  owner? — I woid  if  the  fish  were  as  good. 

6776.  They  are  not  as  good? — No. 

6777.  Mr.  Bourke.]  Can  you  tell  me  whether  you  think  the  supply  of  fish 
in  the  Waterford  rivers  has  increased  or  decreased  within  the  last  four  years  ? 
— It  has  decreased. 

6778.  How  much;  do  you  know? — I know  last  year  was  not  nearly  as  good 
a peil  season  as  the  year  before. 

6779.  before  was  worse  than  the  year  before  that  again,  I 
suppose,  was  it  ? — No,  it  was  about  the  same  thing,  I believe ; but  an  old  man 
tliat  is  well  acquainted  with  the  fishery,  told  me  that  we  could  not  have  a good 
peil  season  this  season,  for  the  fish  had  not  water  to  go  up  to  spawn,  he  said, 
far  up  in  the  river. 

6780.  Was  the  spring  fishing  of  this  year  better  than  the  spring  fishing  of 
last  year,  or  worse  ? — I believe  it  was  worse. 

6781.  Worse  than  last  year  ? — Yes. 

6782.  The  supply  was  smaller  ? — Yes. 

6783.  To  what  do  you  attribute  that?— To  their  killing  the  fish  in  the  fresh 
water  in  great  quantities  during  the  close  season. 

6784.  Chairman.]  Poaching?— Poaching,  and  killmg  them  with  the  cots. 
In  the  month  of  December  last,  in  Ross,  I saw  a basket  of  12  salmon  brought  in 
there  from  a place  called  St.  Millins ; that  is  six  miles  above  Ross. 

6785.  Mr.  Bourke.]  Did  not  they  always  poach  and  kill  the  fish  in  the  fresh 
water  as  much  as  they  do  now  ?— They  did,  but  not  to  such  an  extent  as  during 
the  last  two  or  three  winters. 

6786.  Then  how  can  you  say  that  the  decrease  of  fish  is  to  be  attributed  to 
that  ? — I cannot  see  any  other  reason  for  it. 

6787.  Did  not  that  reason  always  exist? — Yes,  for  killing  them. 

6788.  Then  how  can  you  say  that  the  decrease  of  last  year  is  attributable  to- 
that;  did  not  they  poach  as  much  in  the  upper  waters  10  years  ago  as  they  da 
pow  ? — No,  I believe  not,  nor  near  it. 

678.9.  You 
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6789.  You  said  this  moment  that  they  did  ?— Twelve  years  ago  ? I 

6790.  Yes? — No. 

6791.  Chairman.]  You  said  that  they  always  poached  ?— Yes. 

6792.  Mr.  Groqan.]  How  long  have  you  been  acquainted  with  the  trade  of 
salmon  fishing  in  Waterford  ? — Twenty  years. 

6793.  Your  principal  supply  of  fish  is  derived  from  the  stake  weirs  ? — ^Yes, 
mostly ; more  than  two-thirds. 

6794.  Of  course  you  know  the  quantity  which  other  fish-brokers  purchase 
and  export,  as  well  as  your  own  ? — 'Y  es. 

6795.  What  may  be  the  quantity  in  the  year,  in  money,  of  your  fishery?— 
The  whole  six  of  us  joined  this  time,  two  years,  and  it  is  1 5,000 1.  or  17,000 1. 
worth. 

6796.  From  that  river  alone  ? — Yes,  but  we  had  some  from  the  Barrow. 

6797.  That  was  two  years  ago? — That  was  this  time  two  years. 

6798.  What  do  you  think  it  was  last  year;  do  you  know  r — No,  1 do  not 
know,  for  I was  separated  from  the  rest,  on  my  own  account.  _ 

6799.  What  were  your  own  returns  for  the  year,  last  year? — Last  year  the 
export  was  pretty  nearly  as  good  as  the  year  before ; I had  as  much  fish. 

6800.  During  the  20  years  that  you  have  been  concerned  in  the  fish  trade, 
do  you  think  that  the  quantity  of  fish  sold  in  Waterford  and  exported  has  been 
equal  or  has  fallen  off  fi’om  that  sold  previously  ? — I know  that  the  export  is 
greater  than  it  was  20  years  ago,  for  very  little  was  exported  then. 

6801.  How  was  the  take  of  fish,  the  quantity  sold  in  Waterford? — The  take 
of  fish  20  years  ago  was  great ; there  was  a great  deal  more  caught. 

6802.  Twenty  years  ago  were  there  as  many  weirs  on  the  river  as  there  are 
now  r — There  were  nearly,  but  I will  not  say  positively. 

6803.  Fully  as  many  ? — Not  fully  as  many. 

6804.  Has  the  price  of  salmon  in  Waterford  fallen  or  risen  of  late  years  ? — 
No ; salmon  is  as  dear  in  Waterford  at  this  moment  as  it  is  in  London. 

6805.  But  is  the  price  the  same  that  it  has  been  for  the  last  10  years,  we 
will  say? — No;  we  gave  more  for  it  this  time  twelvemonth,  consequently  the 
markets  in  London  were  better ; they  had  not  the  convenience  of  bringing  fish 
by  railway  into  the  London  market. 

6806.  Do  you  regulate  your  price  of  fish  in  Waterford  by  the  price  of  fish  in 
London  ? — Yes. 

6807.  Do  you  consider  the  London  price  to  have  varied  the  last  eight  or  ten 
years  ? — Yes,  this  year  it  has. 

6808.  What  is  it  this  year  ; is  it  higher  or  lower  than  it  was  ten  years  ago  r — 
Y ou  could  not  buy  salmon  this  time  last  year  in  the  month  for  less  than  1 ^ . 3 <f. 
or  1 i.  4 if.  a pound  ; I was  getting  from  I 5.  4 d.  to  1 s.  8 d.  a pound. 

6809.  Sir//.  W.  Barron.]  What  is  it  now?— One  shilling  to  1 I d.  to-day  ; 
I have  1 1 boxes  of  fish  in  London  to-day. 

6810.  Mr.  Scully.]  Where  do  you  export  that  fish  to,  to  London  or  to 
Liverpool  ? — To  Bristol,  and  from  Bristol  to  London. 

6811.  Mr.  Grogan.]  You  have  spoken  of  the  increase  of  poaching,  in  your 
opinion,  by  the  cotmen  in  the  last  two  or  three  yeai's  ? — Yes. 

6812.  And  you  have  also  told  us  that  the  police  were  unable  to  stop  it r 
Yes,  because  they  do  not  take  sufficient  pains. 

6813.  Are  the  boats  on  those  rivers  licensed  or  registered,  or  have  they  any 
number  or  name  on  them  ? — I believe  the  cots  have  not  a number,  but  the  drift 
boats  are  numbered,  but  they  never  poach. 

681 4.  The  drift  boats  are  numbered  and  registered  ? — Yes. 

68 1 5.  By  whom ; by  the  coast-guard  ? — Yes. 

68 16.  But  the  cots  are  not? — No,  I think  not. 

6817.  If  the  cots  were  numbered  and  the  owners’  names  were  on  them 

in  the  same  way  that  the  drift  boats  are,  would  that  in  your  opinion  ter^to  put 
down  poaching  ? — I could  not  tell  that ; they  will  poach  at  night,  and  they  will 
poach  in  the  open  day  ; they  have  done  so  these  last  two  years.  _ 

68 1 8.  If  the  police,  for  instance,  saw  men  poaching,  I mean  fishing  m the 
close  season,  in  cots,  and  those  cots  had  the  owners’  names  on  them,  do  yqu 
think  that  that  would  be  a means  of  checking  the  poaching  r—1  do  np? 
know ; I could  not  say. 

681  g.  You  deal  also  in  turbot  and  soles  ? — Yes. 

0.40.  3'  M 2 
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6820.  Has  the  taie  of  tarbot  and  soles  in  that  river  increased  of  late  or 
not  r — rhey  very  seldom  fish  in  the  river. 

6821.  Has  the  take  of  the  sea-fish  increased  there  ? — No:  I believe  the  sea 
fish  was  very  plentiful  at  the  first. 


John  Congreve  Alcocky  Esq.,  caUed  in ; and  Examined. 

J.  C.  Alcock,  Esq.  6822.  Sir  H.  w.  Barron.]  YOU  are  a Member  of  the  Irish  Rar  ?- 

6823.  And  go  the  Leinster  circuit  ?— Yes. 

#■  does  that  include? — That  circuit  embraces  the  counties 

of  Wexford,  Waterford,  and  Kilkenny,  in  which  counties  very  ne«arly  the  whole 
of  this  controversy  ^ose.  The  whole  of  the  discussion  on  the  subject  of  salmon 
wens  occurred  m those  three  counties,  both  in  civil  actions  and  criminal  pro- 


—Yes. 


B T ™ acquainted 

ri?i  to  bSts  ™ ® “P 

qwtiv  directed  to  the  subject  of  salmon  fisheries  ?— 

Shortly  after  I w^  c^ed  to  the  bar,  I was  engaged  with  my  friend  Mr.  Nanier 

taSri  •'■0  of  DubVn,  in  repoing  the  decisiorof 

the  Court  of  Queen  s Bench,  when  the  Duke  of  Devonshire  i).  Smvth  was  dis- 

determined.  It  was  the  subject  of  several  actions.  It  was  a civil  action 
brought  by  the  proprietor  of  one  several  fishery  higher  up  the  river  against 
the  proprietor  of  another  several  fishery  lower  down,  daiming  undw  the 

proprietors  each  of  very  con- 

Tte  ea  e He  LTof  'f  n f special  counsel, 

ne  case  on  the  part  of  the  Duke  of  Devonshire  was  conducted  bv  the  late  Dhief 

^ onThe  ;iTo?  the 

delendant,  Mr.  Smyth  of  BaUinatra,  were  conducted  by  the  present  Chief 
Justice  BlackbOTne  on  one  occasion,  and  twice,  I think,  by  the  late  Master  of 
the  Rolls,  Sir  Michael  OXoghlen.  There  were  two  abordvrtrMs  an^ 
question  was  only  finally  determined  after  the  third 

wolcn  this  question,  I conceive,  can  be  tried  in  n riiHi  oavfv.^...  t,.  ^ , 

of  the  law,  unless  the  Crown  consent  to  a special  verdiei-  • ■wh\AU 

fS3 

I should  say  that  the  first  case  which  arose  on  tharriv^°“.u 

weirs  was  a ease  reported  in  Hudson  and  Brooke • Th  Tl't*^  respect  to  stake 

general  reading  on  the  subject,  as  to  the  parSlSd  theX“*lf 

of  trespass  for  fixing  stakes  in  the  soil  o?  the  Duke  of  Dpvo  ^’k*  an  action 

the  whole  soil  and  bed  of  the  river  nnrUr  fiisi  b i ^®^°oshire,  who  claimed 

Mr.  O’Connell  and  Mr  0’LoghlXpon“  m2ntrrX,°' 

m the  court  above,  contended  that  the  Duke  of  Devoushhedid  nn7*™'’ 

of  a several  fishery  in  the  river-  thaf-  it  t,,oc  • ashire  did  not  give  evidence 

to  grant  a -^21*%^;  tllorTf 

evidence  m the  case  was  not  merely  the  patent  of  James  the  Krst  biit  «ko 
an  inquisition  taken  upon  the  attainder  of  Sir  Walter  RdeLh  to  wb 
large  possessions  previously  belonged,  finding  that  Sir  wS  P.T  ■ a Z® 

and  bed  of  the  river  between  certain  points  having  been  granted,  and  dUhe 

fisheries 
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fisheries  and  specific  weirs ; and  the  Crown,  I believe,  embodied  in  the  patent 
the  precise  fisheries  that  were  found  by  that  inquisition.  It  was  found  bv  that' 
inquisition  that  Sir  Walter  Raleigh  was  seised ; and  then  it  was  left  to  the  jury 
to  presume  that  this  had  existed  as  a several  fishery  from  the  time  of  Henry  the 
Second. 

6828.  The  objection  that  was  taken  by  Mr.  O’Connell  I understand  was 
taken  on  the  motion  for  a new  trial? — Yes. 

6829.  Did  the  court  on  that  occasion  hold  that  inasmuch  as  the  existence 
of  a several  fishery  of  some  sort  or  kind  was  not  disputed  until  after  verdict, 
and  as  non  constat  from  the  pleadings  and  evidence,  but  that  King  James  had 
himself  a prescriptive  right  of  fishery  when  he  made  the  grant,  the  objection 
came  too  late  ? — I cannot  recollect  that  from  memory,  but  I think  under  the 
circumstances,  it  appearing  that  King  James  became  seised  of  the  fishery  by 
reason  of  the  attainder  of  Sir  Waiter  Raleigh,  he  only  became  seised  of  what 
Sir  Walter  Raleigh  had  j he  could  not  create  it. 

6S30.  Therefore  the  question  between  the  two  parties  was  as  to  the  several 
rights  of  either,  and  on  the  face  of  the  record  it  would  be  assumed  that  James 
had  a right  to  make  his  grant ; and  that  would  narrow  the  question  as  between 
the  Duke  of  Devonshire  and  Mr.  Hodnett  to  one  of  metes  and  bounds  ? — I do 
not  know.  Mr.  Hodnett  claimed  no  title  to  a several  fishery  whatsoever.  I had 
occasion  to  investigate  this  subject  very  much  myself,  when  conducting  these 
cases  for  the  Crown.  In  the  cases  against  Lord  Templemore  and  others, 
I looked  into  the  law  upon  the  subject  to  see  what  evidence  I should  require 
where  the  parties  claimed  a several  fishery  under  section  24. 

6831.  In  the  case  of  Mr.  Hodnett,  assuming  that  the  objection  was  not 
taken  till  too  late  in  the  judgment  of  the  court,  the  question  as  between  Mr. 
Hodnett  and  the  Duke  of  Devonshire  would  be,  assuming  the  Duke  of  Devon- 
shire to  have  a several  fishery,  had  Mr.  Hodnett  trespassed  on  that  several 
fishery ; had  he  fished  within  the  bounds  of  that  fishery : then  that  would  be 
settled  by  reference  to  the  patent,  which  would  determine  exactly  what  the 
hounds  were  : still  the  question  of  right,  as  between  the  Duke  of  Devonshire 
and  the  public,  would  not  be  raised  at  all ; is  not  that  so  ? —I  cannot  recollect 
precisely  the  case,  as  1 have  not  the  book  here.  The  question  was  afterwards 
very  much  discussed. 

6832.  Will  you  have  the  goodness  to  proceed  with  the  case  that  you  were 
going  to  mention  ?— -In  the  case  of  Mr.  Smyth  of  Ballinatra,  Mr.  Smyth  claimed 
under  the  common  title.  An  ancestor  of  Mr.  Smyth  had  intermarried  with  the 
Boyle  faniily.  The  whole  title  is  set  out  in  that  report.  The  ancestor  of  Mr. 
Smyth  originally  had  a lease  of  the  manor  of  Ballinatra,  with  certain  specific 
weirs,  and  he  subsequently  purchased  the  reversion  in  fee;  and  I believe  the 
question  originally  discussed  in  those  cases  was,  this  being  not  a grant  of 
a^  several  fishery,  but  of  specific  weirs,  whether  the  mode  of  exercising  the 
right  was  not  to  be  restricted  to  the  description  of  engine  that  existed  at  the 
time  of  the  gi-ant.  There  were  two  abortive  trials ; and  finally  the  question 
was  abided  by  Baron  Foster  directing  a verdict  for  the  plaintiff,  upon  the 
ground  that  a stake  weir  was  absolutely  prohibited  by  statute ; and  I hold  in 
my  hand  the  repealed  statute  of  10  Charles  1,  c.  14,  which  prohibits  the 
^ setting  of  stop  nets,  still  nets,  or  standing  nets,  fixed  upon  posts  or  otherwise, 
in  the  rivers  where  the  salmon  should  pass  up  from  the  sea.”  It  was  upon  the 
construction  of  that  Act  that  that  case  was  decided. 

6833.  This  was  anterior  to  the  repeal  of  that  Act? — Yes  ; it  was  about  the 
yew  1830,  I think.  There  had  been  a good  deal  of  discussion  upon  the  River 
Suir ; now  that  was  on  the  Blackwater,  and  on  the  Blackwater  the  question 
womd  necessarily  be  tried  in  a civil  action,  because  the  Duke  of  Devonshire 
claimed  the  whole  royalties  of  the  river,  and  therefore  any  right  of  fishing 
asserted  there  by  any  of  the  proprietors  along  the  river  would  be  an  invasion 
of  his  private  rights ; but  there  are  no  royalties  claimed  along  tlie  Suir,  except 
by  Lord  Templemore.  1 have  looked  into  the  charter  of  the  corporation  of 
Waterford;  I was  desirous  of  getting  every  information  for  the  Committee ; 

I have  looked  into  the  charter  under  which  they  have  claimed  a right  to 
a severM  fishery,  and  I do  not  see  any  evidence  to  go  to  a jury  (because  it  is 
a question  for  a jury)  that  there  was  a.  several  fishery  in  Charles  the  First  at  the 
time  of  the  grant.  . : . -U 

6834.  You  have  stated  that  if  must  be  taken  to  be  clear  law,  that  to  found 

0.40.  3 M 3 a title 


^ C.  ^Icoch,  Esq. 
3 May  1849. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


454 


MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 


J.  C.  Alcoek,  Esq. 
3 May  iSijg. 


a title  by  prescription  or  by  grant,  it  is  necessav}'^  that  there  should  be  evidence 
to  satisfy  the  jury  of  a title  beginning  in  and  continuing  from  the  reign  of 
Henry  the  Second  r—l  tiiink  the  law  on  that  very  subject  is  very  dearly  laid 
down  in  The  Duke  of  Somerset  v.  Fogwell,  in  5 Barnewall  & Cresswell,  that 
a fishery  in  a navigable  river,  where  the  tide  ebbs  and  flows,  could  not  be 
created  since  Magna  Charta,  but  that  there  was  evidence  in  the  case  from 
which  the  existence  of  it  from  a time  beyond  legal  memory  might  be  presumed. 
You  may  presume  the  grant  of  a right  of  way,  though  you  know  very  well  that 
no  deed  was  ever  executed. 

6835.  Magna  Charta  is  only  declaratory  of  the  common  law  r — Yes. 

6836.  Supposing  a title  by  grant,  or  by  prescription,  to  be  perfectly  good  in 
respect  of  antiquity  of  title,  and  yet  supposing  that  in  the  enjoyment  of  the 
thing  granted  a nuisance  from  which  the  public  suffers  in  the  exercise  and 
enjoyment  of  its  own  rights,  will  not,  in  your  opinion,  the  courts  interfere  even 
there  to  restrict  the  grantee  or  owner  of  the  thing  granted  or  prescribed  to 
such  a mode  of  enjoyment  as  shall  consist  with  the  free  exercise  of  the  public 
rights  by  the  public  r— I can  answer  that,  I think,  in  the  very  words  of  Lord 
Hale,  that  “ jus  pnvatum  that  is  acquired  to  the  subject,  either  by  patent 
or  prescription,  must  not  prejudice  the  jus  publicum  wherewith  public  rivers, 
or  arms  of  the  sea,  are  affected  for  public  use.”  But  what  appears  to  me  to 
conclude  this  whole  question  is  a passage  from  the  same  book ; he  sums  up 
a record  thus : “ First,  that  a subject  may  by  prescription  have  a weir  in  the 
sea,  and  consequently  have  an  interest  below  the  low-water  mark,  for  probably 
weirs  be  such.  Secondly,  that  yet,  if  it  be  a nuisance  to  the  passage  of  ships, 
it  may  be  abated.”  Now  that  appears  to  me  to  settle  the  question  that  a weir 
is  not  indictable  qua  a fishing  engine  at  common  law,  because  you  cannot  pre- 
scribe for  a nuisance.  I have  considered  this  subject  much ; there  is  no  pre- 
cedent of  such  an  indictment : there  is  a remedy ; the  Attorney-general  may 
proceed  for  an  usurpation  upon  the  soil  of  the  Crown,  in  fixing  stakes  in  the 
soil  of  the  Crown : but  as  the  result  of  a great  deal  of  consideration  of  this  sub- 
ject, it  being  a subject  which  I have  had  opportunities  of  considering,  having 
been  engaged  in  every  case  connected  with  the  subject  ou  the  circuit  now  for 
several  years,  and  it  being  probably  a subject  to  which  I have  given  more  atten- 
tion than  any  other  member  of  the  Irish  bar,  it  is  the  result  of  my  full  consi- 
deration of  the  subject  that  an  indictment  is  not  maintainable  at  common  law 
for  a fixed  engine,  merely  because  it  takes  fish.  I think  that  the  subject  is 
very  well  explained  in  a case  in  Ridgway’s  Parliamentary  Cases,  by  Lord  Clare, 
in  which  he  states  that  if  a party  has  a several  fishery,  he  has  a common-law 
right  to  take  every  fish  coming  within  his  fishery,  but  not  a right  to  poison  the 
water  by  the  infusion  of  any  deleterious  substance,  nor  to  force  the  water  out 
of  its  natural  flow,  so  as  to  give  him  an  advantage  in  that  way.  But  as  to  the 
catching  of  fish  by  a fixed  engine,  I myself  cannot  see  how  the  natural  right  of 
man,  under  the  first  chapter  of  Genesis,  to  take  fish,  to  exercise  “ dominion  over 
the  fish  of  the  sea”  to  serve  as  food,  can  be  restricted  ; that  dominion  must  be 
exercised  by  art,  and  I cannot  see  how  you  can  restrict  that  art. 

6837.  I wish  to  confine  your  attention  to  a point  which  you  have  omitted, 
but  which  I think  you  will  assume.  Your  point  is,  that  in  the  exercise  of  a 
right  of  several  fishery,  a party  using  a fixed  engine  cannot  be  indicted  at 
common  law  merely  for  taking  fish  with  that  engine,  if  he  has  a several  fishery 
at  all  in  the  place  where  the  fixed  engine  exists  ? — Even  if  the  party  had  not  a 
several  fishery,  I think  that  the  mere  fact  of  fixing  stakes  in  the  soil  of  the 
Crown,  is  not  the  subject  of  an  indictment.  The  distinction  is  clearly  settled, 
that  above  the  tideway,  primd  facie  and  by  legal  presumption,  the  soil  and  bed 
of  the  river,  usque  adjilum  aqua  to  the  centre,  belongs  to  the  owner  of  the 
adjoining  land ; on  the  contrary,  in  the  tideway  the  common  of  fishery  belongs 
to  the  subject,  and  it  is  very  difficult  to  restrict  it.  The  public  have  only  two 
general  rights  in  the  sea  and  the  tidal  rivers,  the  right  of  fishing  and  the  right 
of  navigation ; and  if  you  indict  a party  as  for  an  injury  to  the  fishery,  you  must 
show  that  there  is  an  injury  to  public  right.  Now  the  difficulty  in  those  cases  is 
this,  and  that  is  why  there  was  a miscarriage  in  all  the  indictments ; we  proved 
that  there  was  no  possible  mode  of  taking  the  fish  in  this  particular  part  of  the 
river,  except  by  a fixed  engine.  The  gravamen  alleged  in  the  indictment  wasy 
that  we  prevented  parties  from  drawing  nets  over  the  weirs,  and  it  was  proved 
that  the  people  could  not  catch  them  except  by  a fixed  engine.  interfered 

with 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


455 


SELECT  COMMriTEE  ON  FISHERIES  (IRELAND). 

■with  nobody  ; we  caught  fish  for  the  benefit  of  man.  The  Judge,  in  the  King 
V.  O’Neil,  said,  that  he  could  not  conceive  how  it  was  possible  to  be  an  indict- 
able offence  to  catch  fish  in  the  only  mode  in  which  they  could  be  caught  to 
supply  the  market. 

6838.  But  surely  in  the  case  of  the  existence  of  a weir  in  a navigable  river 
having  the  effect  of  barring  the  public  of  their  common  of  piscary,  the  Crown, 
which  is  seised  not  only  of  the  soil  of  the  river,  but  also  of  the  water  of  the 
river,  in  trust  for  the  public,  might  have  proceeded  at  common  law,  as  appears 
by  a passage  in  Magna  Charta,  and  have  indicted  the  parties  setting  up  or 
maintaining  the  weir,  from  the  mere  circumstance  that  the  weir  did  exist, 
whether  it  was  a nuisance  to  navigation  or  not?— I think  a great  deal  of 
confusion  has  arisen,  and  certainly  very  great  misapprehension  on  the  part 
even  of  the  English  text  writers,  by  confounding  sdtogether  two  clauses  of 
Magna  Chai'ta  relating  to  this  subject ; the  1 6th  chapter  and  the  23d.  Now 
the  1 6th  chapter  explains  the  origin  of  a several  fishery  ; it  is  this : it  appears 
that  prior  to  Magna  Charta  there  existed  a prerogative  claim  of  right  which 
was  very  odious,  of  the  Crown  issuing  a writ  called  a writ  de  defensione  riparice, 
a writ  as  to  which  Mr.  Woolridge  in  his  book  on  Waters  has  made  a most 
egregious  mistake  in  supposing  that  this  was  actually  fencing  in  banks.  The 
nature  of  that  writ,  and  which  is  given  in  Lord  Hale’s  treatise,  is  that  the  Crown 
had  the  right  of  enclosing  any  river,  fresh  or  salt,  for  its  own  recreation;  it  was 
part  of  the  old  Forest  or  Game  laws  of  those  days ; and  accordingly,  upon  the 
issuing  of  that  writ  de  defensione  riparia,  the  Crown  might  not  only  take  posses- 
sion of  a private  river  or  a public  river  for  the  ex  elusive  fishing  of  the  Crown,  but 
grant  it  away  to  its  patentees.  I will  read  the  passage  from  Lord  Hale,  because 
I do  not  find  it  in  any  of  the  treatises  : “ The  Crown  has  an  interest,  as  I may 
call  it,  of  pleasure  or  recreation.  Before  the  statute  of  Magna  Charta,  c.  16, 
it  was  frequent  for  the  King  to  put  as  well  fresh  as  salt  rivers  in  defense  for  his 
recreation  ; that  is,  to  bar  fishing  or  fowling  in  a river  till  the  King  had  taken 
his  pleasure  or  advantage  of  the  writ  or  precept  de  defensione  riparia,  which 
anciently  was  directed  to  the  sheriff  to  prohibit  riviation  in  any  rivers  in  his 
bailiwick.”  Accordingly,  the  statute  was  passed,  and  it  was  provided  by  the 
16th  chapter  that  “no  rivers  shall  hereafter  be  put  into  defence,  unless  such  as 
were  in  defence  in  the  time  of  Henry,  our  grandfather;”  that  is,  Henry  the 
Second. 

6839.  It  goes  on  to  say,  “ in  the  same  places  and  by  the  same  bounds  as 
they  were  wont  to  be  in  his  time,”  making  it  still  a matter  of  prescription  ? — 
But  that  introduces  no  restriction  in  the  mode  of  fishing.  Then  we  come  to 
the  23d  clause  with  respect  to  kidells,  which  says  that  all  kidellsare  to  be  put 
down  in  the  Thames  and  Medway.  Now  with  respect  to  kidells,  from  the  recital 
of  Magna  Charta  in  all  the  subsequent  English  Acts,  and  from  the  forms  of 
proceeding  in  indictment,  the  several  descriptions  of  nuisance  in  Lord  Flale’s 
book  dejure  maris,  in  three  different  places,  it  appeal’s  to  me  only  to  apply  to 
nuisances  to  navigation,  which  is  the  only  form  of  indictment  to  be  found  in 
any  book  on  indictments. 

6840.  Is  not  the  language  as  general  as  any  language  can  be,  “ omnes  kidelli 
decetero  deponantur  ” ? — Lord  Hale  says  : “ And  therefore  all  nuisances  and  im- 
pediments of  passages  of  boats  and  vessels,  though  in  the  private  soil  of  any 
person,  may  be  punished  by  indictments.” 

6841.  Of  course  these  authorities  will  speak  for  themselves.  Will  you  pro- 
ceed with  the  statement  which  you  were  going  to  make  with  respect  to  the  cor- 
poi’ation  of  Waterford  and  their  claim? — The  case  of  the  Duke  of  Devonshire 
V.  Smyth,  as  I have  said,  was  decided  upon  the  construction  of  JOth  Charles 
the  First,  c.  14;  and  after  the  decision  in  that  case  there  was  considerable 
notoriety  attracted  to  the  subject  by  those  trials  at  Waterford,  there  having 
been  two  abortive  trials ; and  I believe  there  was  a co-operation  between  the 
upper  proprietors  and  the  cotmen  ; for  all  the  upper  proprietors  seek  to  assert 
their  rights  under  what  I would  only  call  a pretence  of  asserting  the  rights  of 
the  cotmen,  but  to  my  mind  with  a view  of  stocking  their  preserves  in  the 
upper  river,  and  removing  the  fixed  engines,  so  as  to  allow  as  many  fish  as 
possible  to  get  up  into  the  upper  preserves,  in  order  that  every  time  they 
throw  out  a fly  they  may  catch  fish  or  set  those  fisheries,  which  are  valuable 
fisheries,  to  English  gentlemen  in  the  summer. 

6842.  In  the  course  of  your  practice,  I think  you  have  yourself,  on  several 
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occasions,  held  the  Crown  briefs  in  these  prosecutions  of  stake  weirs,  hare  you 
not? — ^Yes.  , . . , 

6843.  Were  those  prosecutions  undertaken  upon  your  advice  r—1  wish  to 
state  first,  in  the  course  of  statement,  what  occurred  under  the  statute  of 
Charles,  in  that  river,  after  the  decision  of  The  Duke  of  Devonshire  v.  Smyth. 
There  being  a clause  in  the  10th  of  Charles  the  First,  c.  14,  that  offences 
against  that  Act  were  indictable,  “ And  also  the  justices  of  the  peace  in  every 
assize  and  quarter  sessions  within  this  realm  shall  have  full  power  and  autho- 
rity by  virtue  of  this  present  Act,  by  way  of  indictment indictments  were 
preferred  against  all  those  several  stake  weirs  in  the  River  Suir. 

6844.  By  you  ? — By  the  Crown. 

6845.  You  held  the  brief  ?— No,  I was  then  a junior  at  the  bar  ; they  were 
conducted  by  the  ordinary  staff  of  the  Attorney-general’s  counsel ; he  appoints 
certain  counsel  who  conduct  the  business  of  the  assizes. 

6846.  Were  any  of  those  prosecutions  undertaken  by  your  advice?— No,  I 
was  not  then  engaged  in  either  the  prosecution  or  the  defence  of  the  cases  ; 
there  was  no  defence  in  those  cases ; the  Act  of  Parliament  was  express ; I was 
only  engaged  in  one  case,  which  occurred  in  1842. 

6847.  After  the  passing  of  the  Act  ?— No  ; I was  only  engaged  in  one  case 
Under  the  statute  of  Charles. 

6848.  When  you  say  you  were  engaged  in  only  one  case,  do  you  mean  m 
only  one  case  at  the  assizes,  or  only  one  case  at  all  ? — Only  one  case  at  all. 

6849.  Crown  at  petty  sessions  and  quarter 
sessions  ?— Certainly ; that  is  under  the  new  Act.  But  I should  wish  first  to 
state  that  after  these  indictments,  and  after  numbers  of  these  weirs  were  pros- 
trated, an  expedient  was  resorted  to  to  evade  the  Act,  which  had  been  suggested 
by  Baron  Foster,  who  tried  the  case  of  The  Duke  of  Devonshire  v.  Smyth  ; he 
suggested  that  he  thought  that  the  prohibitory  words  of  that  enactment  applied 
only  to  a net  of  flexible  material,  of  hempen  cord,  and  that  the  Act  would  be 
evaded  by  the  party  constructing  a trellis  work  of  rigid  iron,  or  such  other 
material ; accordingly  that  description  of  weir  was  adopted  on  the  River  Black- 
’watex,  and,  as  I understood,  acquiesced  in  by  the  Duke  of  Devonshire,  and  from 
the  very  great  vigilance  and  jealousy  with  which  his  rights  were  asserted  the 
public  were  governed  in  a great  degree  as  to  the  legality  of  those  weirs  by  the 
acts  of  his  agents,  it  being  a valuable  property  and  there  being  a great  principle 
involved  in  his  acquiescing  in  any  one  of  those  engines,  because  it  would  con- 
siderably reduce  the  number  of  fish  that  would  come  up  to  this  great  weir  at 
lismore,  which  catches  every  fish  that  escapes  out  of  the  estuary. 

6850.  Did  you  hold  the  Crown  brief  at  any  of  the  prosecutions  of  those  weirs  ? 
— I did ; I conducted  all  the  cases  for  the  Crown. 

6851.  At  sessions?— At  sessions.  When  this  Act  was  passed,  the  present 
Master  of  the  Rolls,  who  had  been  a member  of  the  Leinster  Bar,  directed  that 
I should  be  employed  in  conducting  those  cases  on  the  pai't  of  the  Crown,  and 
the  cases  were  discussed  both  in  the  counties  of  Waterford  and  Wexford  with 
reference  to  the  weirs  on  each  side  of  the  river.  Lord  Templemore  having  very 
valuable  fisheries  on  the  Wexford  side,  the  whole  territory  from  Duncannon, 
where  those  weirs  commenced,  to  Dunbrody  Abbey  being  his  estate,  in  fact 
nearly  all  the  weirs  on  that  side  of  the  river  belonged  to  him ; I have  here 
Lord  Templemore’s  patent. 

6852.  Does  it  entix’ely  relate  to  fishery? — It  relates  to  his  general  title; 
I should  not  feel  at  liberty  to  give  publicity  to  it. 

6853.  Are  there  any  passages  which  you  would  like  to  read? — Merely  the 
passages  which  were  read  at  the  trial. 

6854.  If  you  like  to  read  any  passages  which  relate  to  the  subject  we 
shall  be  happy  to  hear  them  ? — I believe  the  cases  on  the  Wexford  side  were 
defended  at  petty  sessions  by  Mr.  Haim  of  the  bar ; and  at  quarter  sessions, 
there  being  a double  appeal,  to  either  party,  Mr.  Hatchell,  the  present  Solicitor- 
general,  attended  specially  for  Lord  Templemore  ; but  on  the  Waterford  side, 
where  there  were  a number  of  proprietors,  Mr.  Hatchell  attended  both  at  petty 
sessions  and  quarter  sessions.  I believe  he  was  brought  down  specially  by  my 
Loi'd  Waterford;  I conducted  all  the  prosecutions. 

6855.  Mr.  Grogan.]  On  both  sides  of  the  river? — On  both  sides  of  the 
river. 

6856.  Chairman.]  What  year  was  that  in  ? — It  was  in  the  year  1843. 

6857.  Did 
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6857.  Did  you  advise  the  prosecutions  as  well  as  conduct  them  ? The  cases 

■were  advised  by  the  law  officers. 

6858.  You  concurred?— I concurred  certainly,  and  having  investigated  the 
subject  to  a considerable  extent,  I beUeve  that  all  parties,  Mr.  Mulvany  and 
and  other  parties,  deferred  to  my  opinion  very  much  on  the  general  subjects 

6859.  What  was  the  nature  of  the  weirs  whieh  you  prosecuted  on  those 
occasions  ’—Those  were  stake  weirs  which  were  sought  to  be  protected  under 
sections  23d  and  24th  of  the  5 & 6 Victoria,  c.  106.  The  proceeding  was  bv 
summary  complaint,  under  section  94th,  and  the  summons  was  framed  in  the 
words  of  the  22d  section,  negativing  all  the.  exceptions,  and  indeed  we  went  so 
far  in  the  greater  portion  as  to  negative  absolutely  the  provisoes,  negativing  the 
exceptions  and  provisoes  of  sections  23  and  24,  informing  the  parties  of  all 
the  defences  that  were  open  to  them.  The  summonses  were  drawn  very 
carefully,  and  disclosed  more  than  was  necessary,  because  provisoes  are 
matters  of  defence,  and  ai-e  not  necessary  to  be  stated  in  the  summonses. 
In  those  cases  I succeeded,  I think,  in  getting  convictions  in  all  the  oases 
on  the  Wexford  side ; there  were  a good  many  convictions  on  the  Waterford 
side,  and  some  acquittals. 

6860.  What  was  done  upon  the  parties  being  convicted ; were  they  fined?— 
There  was  a judgment  of  abatement  of  the  weir.  It  wiU  be  seen  under  the 
section  that  part  of  the  penalty  is  abatement.  After  the  affirmance  of  the 
conviction  of  Lord  Templemore’s  weir,  it  being  alleged  that  the  parties  con- 
tinued to  fish  It,  I drew  a warrant,  which  was  a very  special  one,  in  which 
I had  to  set  forth  the  proceeding  both  at  petty  sessions  and  quarter  sessions.  I 
drew  a very  formal  warrant ; that  warrant  was  executed,  and  the  weir  was 
abated  under  that  warrant. 

6861.  Was  it  re-erected? — I believe  not. 

6862.  Mr.  Grogan.]  Then  are  there  any  weirs  on  the  Wexford  side  of  the 

river  now  (—There  is  a weir  of  Lord  Templemore’s  which  is  in  the  lower  portion 
of  the  river,  where  the  channel  is  more  than  three-quarters  of  a mile  wide  ■ a 
very  valuable  weir,  at  Duncannon.  ’ 

6863.  Chairman.]  Not  illegal?— It  is  protected  by  the  18th  section. 

6864.  You  did  not  prosecute  that?— No  ; there  is  a very  considerable  doubt 
what  IS  the  channel,  but  where  the  channel  is  more  than  three-quarters  of  a 
mile  m width  there  is  a declaration  of  the  rights  of  the  owner  of  a several 
hshery ; therefore  he  had  unquestionably  a right. 

6865.  With  a reservation,  is  there  not,  of  the  rights  of  the  public  with 

respect  to  navigation  ?— Certainly,  but  that  part  of  the  river  is  not  navigated  bv 
boats,  and  those  weirs,  so  far  from  being  injurious  to  navigation  by  ships  are 
quite  the  reverse.  / 1 > 

6866.  You  think  at  dl  events  that  it  is  not  injurious  to  navigation,  and 
therefore  is  not  illegal  in  any  sense?— In  any  sense.  I should  state  that  the 
dilierence  between  the  cases  on  the  Wexford  and  the  Waterford  side  was  this  • 
on  the  Wexford  side  Lord  Templemore  claimed  title  to  a several  fishery  in  the 

weirs.  I will  read  the  passage  in  his  patent ; it  grants 
him  the  whole  late  dissolved  Abbey  of  Dunbrody,”  and  it  grants  him,  “ one 
fishmg  weir,  commonly  called  the  ebb  weir  of  Dunbrody,  and  also  one  other 
fishing  weir,  commonly  called  God’s  weir,  reputed  parcel  of  Dunbrody,”  and 
It  grants  several  other  fishing  weirs.  Now  what  I contended  for  was  this,  that 
this  was  a specific  grant  of  a weir  eo  nomme  ; that  it  gave  not  only  a fishery  in 
the  locos  m quo,  but  an  actual  right  to  the  soil.  It  appeared  in  these  cases,  that 
the  site  had  been  extended  in  one  case,  and  that  the  site  had  been  shifted  in 
the  other  case,  and  therefore  the  weir  was  not  established  within  the  meaning 
o e ct,  consequently  he  failed  in  defending  himself  under  the  24th  section. 

lere  was  a greater  disposition  to  convict  certainly  on  the  Wexford  side  of  the 
nver,  which  I attribute  in  some  degree  to  the  fact  of  the  county  of  Wexford 
magistiates  living  a good  many  of  them  along  the  River  Slaney,  whieh  is  a 
narrow  river,  in  which  there  are  no  weirs  ; and  a good  many  of  them  were 
salmon  fishers,  and  I think  that  an  angler  has  the  same  horrors  of  a weir  that  a 
gentleman  who  keeps  barriers  has  of  greyhounds ; . it  kills  more  with  less  sport. 

great  prejudice  in  those  cases,  because  I have  found  that  the  county 
ot  Kilkenny  gentlemen  would  be  disposed  upon  any  evidence  to  convict  a 
weir. 

6867.  After  these  convictions  were  obtained  by  you,  the  Government  nrose- 
3N  cuted 
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J.  C.  Akock,  Esq.  cuted  some  weirs,  did  they  not,  on  the  Waterford  side  ? — The  cases  went  on 
i.-i  concurrently;  we  had  prosecutions  on  the  Waterford  side,  but  there  being  no 

3 May  :849.  several  fishery  established  in  any  of  the  cases  there,  the  parties  defended  them- 
selves under  the  23d  section.  The  great  question  there  was,  as  to  the  meaning 
of  the  word  “ established.”  I should  consider  it  very  difficult  to  give  a decided 
meaning  to  a great  deal  of  the  legislation  of  the  present  Board  of  Works. 
It  is  not  vocabulum  artis,  and  it  is  very  hard  to  tell  what  the  intention  of  the 
Legislature  was  in  using  that  word. 

6868.  Did  you  advise  those  prosecutions  also  ? — I did. 

686q.  And  did  you  succeed  in  them  ? — I succeeded  in  a great  many  of  them ; 
I failed  in  others. 

6870.  Are  the  magistrates  who  attended  the  petty  sessions  at  Waterford 
themselves  owners  of  weirs  ? — There  were  several  gentlemen  in  the  most  inde- 
pendent position ; there  were  two  stipendiary  magistrates  who  attended  at  the 
quarter  sessions  at  Waterford;  there  were  Mr.  Kelly  and  Dr.  Fitzgerald ; there 
were  several  gentlemen  of  very  independent  position,  and  every  variety  of 
opinion.  I wUl  take,  for  instance,  Mr.  John  Power  O'Shee  of  Gardenmorris, 
h'Jr.  Maurice  Ronayne,  and  Mr.  Carew  of  Ballinamona;  they  are  gentlemen 
totally  unconnected  with  fisheries,  and  very  independent  gentlemen  in  position. 

6871.  Were  the  majority  of  them  weir-owners  ?—T think  the  majority  were 
not  weii’-owners ; I think  they  were  gentlemen  as  competent  to  form  a judg- 
ment upon  the  subject  as  I or  any  other  gentleman  who  advocated  the  case. 

6872.  With  respect  to  the  word  “ established,”  did  not  Mr.  Berwick,  the 
assistant  barrister,  hold  one  opinion,  and  the  magistrates  act  upon  another  ? — 
The  appeal  was  tried  at  sessions ; Mr.  Hatchell  appeared  as  counsel  at  sessions, 
and  we  discussed  it  there.  Mr.  Berwick  was  aware  that  the  case  was  to  be 
fully  discussed  before  him  by  counsel,  and  he  prepared  himself  to  decide  upon 
the  case ; and  having  a large  bench  of  magistrates,  he  charged  the  magistrates 
as  to  his  view  of  the  subject,  aud  left  the  entire  question  to  them ; they  then 
retired,  and  they  unanimously  decided,  as  I understood,  including  two  stipen- 
diary magistrates,  in  the  case  of  the  Marquis  of  Waterford’s  weir  at  Passage, 
affirming  the  order  of  dismissal  in  favour  of  the  weir. 

6873.  Did  not  this  point  arise  with  respect  to  those  clauses,  that  Mr.  Berwick 
told  them  that  in  his  view  of  the  law,  as  settled  by  those  clauses,  the  user  of 
the  weir  must  have  been  a continuous  user  during  the  two  periods  of  20  and 
10  years,  and  that  they  could  not  make  up  the  period  by  selecting  so  many 
years  here  and  so  many  years  there,  and  so  on,  until  they  had  got  the  numbei* 
of  10  or  20  years?— No.  Mr.  Berwick  left  the  question  to  them  thus;  I 
will  not  give  his  precise  words,  but  the  question  which  he  left.  He  left  it  to 
them  that  the  word  “ established”  meant  continuously  used  for  20  years  before 
the  pa.ssing  of  the  Act. 

6874.  Immediately  before? — Immediately  before.  Mr.  Hatchell  relied  on 
the  word  '‘enjoyed”;  the  words  I think  in  the  65th  section  are,  “has  been 
enjoyed  for  a space  of  20  years  next  before.”  Mr.  Hatchell  relied  upon  the 
change  of  language  in  the  66th  section,  and  in  the  23d  section,  and  he  said 
that  the  express  use  of  the  words  “next  before,”  in  the  65th  section,  implied 
that  those  words  not  being  used  in  the  23d  section,  you  might  have  a limita- 
tion of  20  years,  though  notimmediatelybefore.  He  also  insisted  that  “enjoyed” 
meant  something  different  from  “ established,”  and  that  looking  at  the  whole 
course  of  the  controversy,  it  could  not  mean  “established”  de  Jure,  because 
in  fact  by  the  decision  of  the  Duke  of  Devonshire  v.  Smyth,  none  of  those 
weirs  could  be  legally  established  ; that  therefore  it  must  be  “established”  in 
point  of  fact. 

6875.  Mr.  Hatchell  was  counsel,  and  Mr.  Berwick  was  judge  ? Yes  - that 

was  the  course  of  reasoning,  and  then  that  looking  to  all  the  circumstances  of 
rile  case,  acts  of  the  cotmen  were  not  to  prevail  in  defeating  a legal  rinht. 
Now  Mr.  Berwick  left  it  thus,  that  “ established,”  meant  continuously  used 
but  he  said  that  it  was  not  necessary  that  that  user  should  have  been  alto- 
gether without  interruption,  if  the  interruption  was  accounted  for  by  circum- 
stances ; that  the  weir  might  have  been  prostrated  by  a storm,  or  might  have 
been  cut  down  by  a riotous  mob,  and  the  party  might  not  have  had  means  imme- 
diately  to  re-erect  it,  if  by  casualty  or  otherwise  it  had  been  destroyed ; and  he 
left  it  to  the  magistrates  to  say  whether  they  thought  that  there  had  been  an 
■abandonment  of  the  weir  5 an  interruption  of  the  right,  he  said,  did  not  defeat 

it; 
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it ; that  there  must  have  been  an  abandonment.  The  magistrates  decided  that 
there  had  been  no  abandonment,  inasmuch  as  they  referred  the  inten-uption 
to  the  acts  of  the  cotmen.  ^ 

6876.  Has  not  that  very  same  question  with  respect  to  the  establishment  of 

the  weirs,  or  some  of  them,  since  come  before  the  judges  in  Dublin,  and  has 
not  the  decision  been  adverse  to  that  of  the  Waterford  magistrates  i— I am  not 
aware  that  the  question  of  the  word  “ established,”  in  that  section,  has  ever 
come  before  the  courts  above.  ’ 

6877.  Are  you  familiar  with  the  case  of  the  aueen  a.  Power  (—Excepting 

the  cases  in  which  I declined  to  act  in  1844,  I have  been  connected  with  every 
case,  civil  and  criminal,  which  has  arisen  upon  the  circuit.  ^ 

6878.  In  the  case  of  the  Queen  a.  Power,  was  not  there  a special  verdict 
and  did  not  the  point  in  that  case,  and  also  in  a prior  case,  the  Queen  a.  Ryan' 
which  was  a nisi  prius  case,  come  under  the  notice  of  the  Judges  '(—The  ca4  of 
the  Queen  a.  %an  was  the  first  case.  That  was  tried  at  the  Wexford  Assizes 
in  1844  ; that  is  completely  a blind  case,  and  I will  mention  why  ; That  case 
arose  upon  an  indictment ; there  have  been  four  different  forms,  and  I think 
such  a specimen  of  pleading  is  not  to  be  found  in  the  annals  of  the  law 
I believe  there  were  14  or  15  counts  in  that  indictment. 

6879.  Mr.  Sadly.']  Did  you  draw  the  indictment  ?— No ; there  was  a special 
verdict  in  that  case,  the  jury  finding  that  the  weir  was  injurious  to  the  fishery; 
and  when  the  case  came  to  be  argued  in  the  Court  of  Queen’s  Bench,  the 
Attorney-general  at  the  bar  abandoned  several  counts  of  the  indictment,  as 
not  sustainable.  There  were  counts  framed  upon  the  23d  section,  seeking  to 
try  over  again  a question  which  had  been  twice  tried  already  by  the  magis- 
trates. One  of  the  judges  was  of  opinion  that  the  first  count  of  the  indict- 
ment, which  was  framed  in  the  very  words  of  the  23d  section,  and  which  con- 
cluded contrary  to  the  peace,  and  contrary  to  the  statute,  was  a good  count 
under  the  statute,  and  another  judge  was  of  opinion  that  a count  might  be 
framed  at  common  law,  protesting  that  it  was  not  a good  count  under  the 
statute.  Under  those  circumstances,  the  counsel  for  the  Crown  thought  proper 
to  enter  up  judgment  upon  the  first  count,  and  now  it  is  admitted  that  t)ie 
nrst  count  was  a bad  count. 

6880.  Was  that  in  the  court  above  ? — Yes ; Baron  Pennefather  now,  in  tlie  last 
Jorra  of  indictment  which  I have  here,  admits  that  it  is  a bad  count  altogether. 

6881.  Chairman.]  With  respect  to  the  point  before  us,  I will  draw  your  atten- 
tion to  a passage  m the  special  verdict : “ And  we  find  that  the  traverser  was 
possessed,  for  upwards  of  20  years  next  before  the  10th  of  August  1 832,  of  a stake 
wen,  called  a Scotch  weir,  with  standing  nets  attached  thereto  for  the  taking  of 
salmon  at  Dunbi-ody  aforesaid,  and  that  same  extended  into  the  tidal  part  of  said 
river  ; but  we  find  that  such  weir  was  prostrated  in  1832  and  also  in  1834,  by 
certain  cotmen  and  fishermen  plying  on  the  river,  and  that  it  remained  so  prostrate 
till  It  was  re-erected  m the  year  1843.”  Then  Chief  Justice  Pennefather,  in 
giving  the  judgment  of  the  court  above,  says,  “ We  also  say  that  the  party  is  not 
entitled  to  protection  under  the  statute,  by  reason  of  a continuance  of  the  weir 
existing  for  20  years  and  upwards,  because  by  the  finding  of  this  jury  upon 
special  verdict,  it  is  perfectly^ plain  that  the  weir  which  has  of  late  subsisted  can- 
not be  looked  upon  as  the  weir  that  has  been  subsisting  for  20  years  and  upwards.” 

ie  refers  to  the  23d  section,  and  says,  “ But  in  this  case, 'and  on  the  findinir  of 
ihejuiy  which  is  perfectly  clear  and  distinct,  the  weir  that  was  lately  subsisting, 
and  peihaps  now  subsisting,”  and  so  on,  “is  a weir  in  its  form  and  condition,  or 
then  form  and  condition,  and  also  with  regard  to  its  site,  that  had  its  position  there 
only  for  a period  of  about  two  years.  There  had  been  a weir  near  that  position, 
near  that  site,  at  a former  time,  perhaps  extending  over  a period  of  20  years ; but 
however  that  might  raise  a question  of  protection  for  a length  of  time,  it  is  per- 
fectly plain  and  certain,  according  to  the  finding  of  the  jury,  that  00  such  pro- 
tection extends  to  the  weir  subsisting  at  the  time  that  verdict  was  found”? — 

1 must  take  those  words  as  referring  to  the  particular  facts  of  the  case.  That  vvas 
the  identical  weir  which  I drew  a warrant  to  abate,  and  which  was  prostrated. 

6882.  Mr.  Grogan^  Ls  that  the  weir  which  you  are  speaking  ofr — Yes,  that 
is  the  weir  which  I caused  to  be  prostrated.  The  observations  of  the  judge  must 
be  considered  as  only  applicable  to  the  facts  of  the  case.  The  site  of  that  weir 
was  changed,  therefore  it  does  not  come  to  anything,  in  my  opinion.  That  wa» 

0-40-  , 3 N 2 a special 
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a special  verdict;  there  was  a finding  there  that  the  weir  was  injurious  to  the 
navigation,  and  consequently  it  was  impossible  to  prevent  the  Crown  bavin? 
judgment  upon  that  count.  The  case  came  011  for  argument,  the  counsel  con^ 
tended  that  there  must  be  judgment  for  the  Crown  on  that  count ; it  was  useless 
therefore  to  argue  the  rest  of  the  case,  aud  the  case  was  decideii  without  arc^uincr 
it._  Ihe Court  appeared  tome  to  give  no  satisfactory  opinion,  because  one  iudo-e 
said  that  he  considered  that  the  indictment  was  sustainable  under  the  stature 
and  Mr.  Justice  Crampton  was  against  that  view,  and  thought  that  the  weir  was 
indictable  at  common  law.  ® ® 

Chmrrmn.-]  In  the  case  of  the  Queen  e.  Power,  Baron  Pennefather 
the  words  of  Magna  Charta,  12th  Edward  the 
Fourth,  and  the  dictum  in  Weid  v.  Hornby,  1 air.  bound  to  say  that  the  erection  of 
this  weir  IS  illegal  at  common  law,  as  tending  to  the  injury  of  tlis  public  rirdit  of 
fishery ; It  restrmts  the  enjoyment  of  fishing  by  the  fishermen  in  that  part  of  the 
Tb?n‘  ““  ^““tion  to  the  jury,  but  directed  a verdict  for  the  Crown 

Tn  Waterford,  and  1 will  mention  what  occurred 

at  Waterfoid,  becausa  it  raises  a new  vie  iv  of  the  subject  altogether.  At  Water- 
ford the  jury  came  out  and  asked  Baron  Pennefather  whether,  if  the  weir  had 

the  eoums  M el” 

Mij;  *•  - •'  *• 

ft,  ’"'itklow  is  the  first  town  on  our  circuit  • 

2 the  ? Wexford,  then  Waterford  1 so  that  immediately  after  the  trial  of  Rya!i’ 
at  the  same  assizes,  the  case  to  which  I am  now  referring  occurred-  the  m-inri 
jury  came  ootj  the  indictments  having  been  submitted  to  them  they  asked  the 

^^whatoceiLf^ 

for  th^/f  ‘■“’®  I “>  f”  anv  of  ihe 

rrliw'ttlroislTc?  iliror:^^”Eulie"s  'h 

.'hrwS“o7i,“  i^sTf 

the  breadth  of  the  elnel  ouL  '““"‘S'  »>>ere 

then,  and  still  is,  less  than  three  quarter  of  tides  was 

said  Arthur  O’Neill  not  beimr  the  nronriest^.-  ^ ^*i  ‘Pleasure,  the 

the  said  river,  to  wit  at  Grant’s  ^Town  f in  the  whole  of 

MltThen'cLr£TOrof™e&  Pre^nt  Lord"Slbr  of 

the  defence.  S"  C«  ease  for 

necessity  for  your  arguin..  this  case  Mr  AlaJ-.T  -T  , There  is  no 
one  good  count  in  this  indictmenT  What^^^^^^^^  there  is  only 

second, and  third  counts?  They  are  framed  upon  the  statute  S,?  "® 
creating  the  offence  irives  the  i.pnabv  10  1,.  me  statute,  llie  same  section 
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it.  “ Then,”  said  he,  “ if  these  counts  are  to  be  treated  as  common  law  counts, 
they  are  too  general}  besides,  they  state  the  party  not  being  the  proprietor  of  a 
several  fishery  in  the  whole  of  the  river  ; consistently  with  that  he  might  have  bad  a 
several  fishery  in  the  locus  in  quo  ; that  is  clearly  not  sustainable  at  common  law.” 
As  to  the  fourth,  fifth,  sixth,  and  seventh  courts,  he  was  also  of  opinion  that  they 
were  too  general;  however,  upon  those  counts  I went  to  the  jury,  and  I disproved 
the  gravamen  alleged.  I proved  that  in  the  particular  part  of  the  river  where 
this  weir  was  situated,  it  was  not  the  habit  of  the  fishermen  to  fish  by  any  moveable 
net.  I proved  that  cot  nets  were  only  u.sed  above  Waterford  Bridge  ; and  I would 
now  take  the  opportunity  of  explaining  how  the  cot  net  was  described.  The  cot 
net  is  a net  which  has  two  weights,  as  I understood  the  witnesses  ; it  is  suspended 
between  two  boats;  the  cot  is  a very  light  fiat-bottomed  boat,  and  it  is  propelled 
with  a paddle.  The  man  in  the  stern  propels  this  boat  with  a paddle ; the  two 
boats  drift ; the  net  is  extended  between  the  two  boats ; a man  sits  in  the  centre 
of  the  boat,  and  has  a cord  from  the  top,  and  another  from  the  bottom ; the  net 
adjusts  itself  perpendicularly  in  the  water,  by  means  of  weights  at  the  bottom 
and  floats  and  corks  at  the  top.  It  requires  a very  nice  hand,  and  a very  quick 
jerk,  because  they  hold  the  net  between  the  two  boats  which  are  floating  parallel, 
and  the  moment  the  fish  touches  the  net  they  feel  it,  and  immediately  draw  up  the 
lower  cords  of  the  net ; the  weight  is  thrown  as  it  were  over  it,  it  doubles  up  the 
net,  they  close  the  boats,  and  in  that  way  they  have  the  fish.  Now  that  mode  of 
fishing  is  only  exercised  where  the  river  is  shallow,  bec.ause  it  touches  the  bottom ; 
it  is  used  with  the  hand;  it  can  only  be  used  where  the  river  is  comparatively 
shallow,  where  the  fish  are  enclosed  in  a comparatively  narrow  part  of  the  river, 
and  where  the  bottom  is  perfectly  smooth  ; and  in  practice  that  mode  of  fishing 
has  never  been  used  below  Graney  Bridge. 

6886.  Chairman.']  Are  you  yourself  acquainted  with  the  process  of  it? — Yes, 
I have  seen  the  process  often. 

6887.  Is  there  any  natural  or  physical  reason  why  cot  fishing  has  not  been  used 
below  that  bridge? — From  the  nature  of  the  net;  the  net  must  be  doubled  up  in 
that  quick  manner.  It  could  not  be  done  with  a long  net,  because  it  must  be 
done  with  such  rapidity  the  moment  the  fish  touches  it;  and  from  the  nature  of 
the  operation  it  appears  that  it  cannot  be  carried  on  where  there  is  a depth  of 
water  on  that  net,  and  the  weights  below,  and  it  is  only  used  in  practice  above 
Graney  Bridge,  in  the  upper  part  of  the  river. 

6888.  Mr.  .SoarAe.]  Was  there  any  calculation  made  in  the  evidence  which 
you  allude  to  w'ith  regard  to  the  quantity  of  fish  taken  by  cotmen  ? — No;  that 
would  never  arise. 

6889.  Or  with  regard  to  the  increase  or  decrease? — No,  it  never  arose;  then 
the  drift  net  is  another  description  of  net  altogether;  tlie  drift  net  appears  to  be 
nearly  of  the  length  of  200  yards,  and  that  net  adjusts  itself  also  perpendicularly  >n 
the  water,  by  means  of  corks  and  floats  at  the  top,  and  weights  at  the  bottom  ; 
that  net  does  not  touch  the  bottom;  it  is  allowed  to  float  in  the  open  estuary; 
now  that  can  only  be  used  in  an  estuary  where  there  is  a great  uniform  tide, 
because  with  the  eddies  in  the  narrow  part  of  the  river  it  would  become  curled, 
and  would  not  extend  itself;  so  the  witnesses  described,  and  in  practice  it  is  only 
used  below  Passage ; that  net  is  with  a large  mesh,  and  the  salmon  strikes  that 
mesh,  and  gets  fastened  in  the  net  just  as  the  herring  does ; occasionally,  if  it 
strikes  near  the  surface,  the  fishermen  hurry  to  take  the  fish  out  of  the'  net, 
because  it  has  been  described  by  the  witnesses  that  the  seals  are  actually  following 
the  net,  and  they  will  take  the  fish  whilst  immeshed  in  the  net  before  the  fisher- 
man is  able  to  take  it  out ; it  was  so  described  by  the  witnesses  in  some  of  the 
cases.  With  respect  to  seines,  in  practice  seines  are  not  used  in  the  river. 

I have  been  speaking  to  certain  fishermen,  and  they  say  they  recollect  seines 
having  been  attenjpted,  I think,  at  Glasshouse,  and  Passage,  but  it  would 
require  a smooth  hard  beach,  and  my  own  opinion,  having  some  experience  of 
drawing  seines  myself  for  mackerel  and  other  fish,  is,  that  in  the  soft  mud 
of  that  river  the  weights  would  stick  in  the  mud,  and  it  would  be  impos- 
sible to  draw’  a seine  in  that  part  of  the  river;  besides  which,  the  river  is  of 
such  great  extent,  tliat  it  would  require  a very  large  seine.  I know  gentle- 
men along  the  river  w;ho  have  spoken  of  wishing  to  try  the  experiment  of 
having  a seine;  it  would  be  a. very  expensive  one,  and  1 doubt  whether  it 
■would  compensate  for  the.  expense,  considering  the  largeness  of  the  seine,  and 
the  number  of  hands;  however,  the  fishermen  have  never  used  it.  Under 
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J.  C.  Alcoch,  Esq.  those  circumstances,  we  having  proved  that  the  particular  weir  of  Mr.  O’Neill 
, Situated  in  a part  of  the  river  where  the  fish  could  only  be  taken  by  this 

y 9-  msmovable  engine,  the  jury  acquitted  the  party  upon  the  counts  at  common  law,  as 
fishery,  we  not  interfering  with  any  practical  mode  of  fishing 
and  the  gravamen  alleged  being  that  we  prevented  persons  from  drawino-  nets 
over  the  site  of  the  weir.  There  were  other  allegations  in  the  indictment,  that 
we  prevented  people  from  fishing  with  rods  and  lines,  which  certainly  did  not 
argue  a very^  great  knowledge  of  fishing  in  the  pleader,  because  anybody  who 
knows  anything  of  fishing,  knows  that  the  salmon  will  never  take  a fly  or  bait  in 
a tidal  river.  Then  as  to  the  nuisance  to  navigation,  I wish  that  the  Committee 
would  carry  this  in  their  mind.  The  question  of  nuisance  to  navic^ation  is 
a question  of  fact  in  every  case.  In  that  particular  case  the  weir  was  situated  in 
what  IS  called  a bight,  in  what  is  called  the  King’s  Channel,  in  a very  remote  part 
ot  the  river  ; and  as  to  that  particular  case,  it  was  clearly  proved  that  it  was 
entirely  out  ot  the  vyay  of  navigation,  either  by  ships  or  boats.  The  Chief  Baron 
Jett  the  case  to  the  jury,  that  the  weir  was  situated  in  a navigable  river,  but  not  in 
a navigable  part  of  it,  and  the  party  was  acquitted  on  ihat^  ground.  Now  there 
only  remains  to  consider  the  first,  second,  and  third  counts  of  the  indictment.  The 
Chiet  Baron  was  ot  opinion  that  those  counts  were  not  sustainable.  We  having 
ckarl,  proved  a, at  the  weir  was  established  for  20  years  before  the  passing  of 
the  Act,  the  Crawn  called  for  a direction;  they  said  that  they  considered  that 
It  description  of  a kidell,  and  that  Magna  Charta  absolutely 
prohibited  a kidell,  and  they  called  for  a direction,  and  they  relied  upon  those 
counts  as  good  counts  of  common  law.  The  Chief  Baron,  in  opposition  to  his 

of  com!mri’at''““‘^ 

*"■5'  too  general  ?_He  said  at  first 
that  Diey  were  Mo  general,  clearly  ; but  for  the  purpose  of  the  Crown  raising  this 
question  he  said  that  he  would  reserve  the  question  for  the  twelve  Judges  This 
bov  lT““y  “ misapprehension  has  arisen,  as  the  statement 

has  been  frequently  attributed  to  Lord  Glengall  that  this  question  was  decided  by 
rfuedto%n,*f-’  ' "^''“™.d“iMbythetwelveJudges;  the  twelve  Judges 

refused  to  entei  tarn  the  case,  as  it  was  a case  of  misdemeanor ; tliat  is  the  reason. 

ohfived  V ®"'’ '“?”■]  *e  verdict  and  judgment  below  stood  ?— No ; I was 

obliged  to  bring  it  forward  on  a writ  of  error. 

6892.  Bu^as  fer  as  this  point  was  concerned  ?— Yes,  as  far  as  this  noint  was 
concerned,  the  Chief  Baron  told  me  that  he  was  desirous  of  havimr  the^question 

wT.Lt  I “ conversation 

wliich  I had  with  him  m the  ensuing  term  about  the  case,  “ Surely  there  could  be 
a fine  of  sixpence,  or  a nominal  fine  imposed,  for  the  purposTLf  enabiLg  you 
moms  l°T  I then  suggested  to  the  Crown,  that  £ te 

uLm  th  “t*  “St*'”"*  *>'»  and  as  I had  the  fact 

TfTTd*  J“6ges  notes  of  the  establishment  of  the  weir  for  20  years  they 
should  consent  to  a finding  of  that  fact.  I had  asked  the  Judge  at  the  trial 
tohavntnT,2''“““L‘°.?°  years’  establishment,  in  ol-der 

mmmmirn 
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of  Ihe  evidence  which  did  not  appear  upon  the  record,  judgment  was  pronounced 
upon  us  by  Baron  Pennefather,  he  considering  the  count  a good  statutable 
count.  ° 

6893.  Differing  in  that  respect  from  the  Chief  Baron’s  opinion  upon  it?— Yes- 
the  Crown  had  made  this  case  before  the  Chief  Baron ; they  had  called  for  a 
direction  on  the  ground  tiiat  it  was  a good  count  at  common  law,  and  then  finding 
that  Baron  Pennefather  was  against  them  upon  that  point,  they  relied  upon  it  as 
a statutable  count,  suppressing  the  fact  that  the  weir  had  been  established  for 
20  years,  and  Baron  Pennefather  pronounced  a judgment  which  I certainly  could 
not  account  for,  imposing  a penalty  of  500/.  for  each  weir.  I must  say  that 
I consider  it  a violation  of  the  Bill  of  Rights,  as  the  maximum  penalty  under  the 
Act  was  30  Z. 

6894.  Mr.  Bourke.]  Was  not  it  understood,  that  if  the  weir  was  prostrated  the 
SQOI.  would  be  remitted  ?— He  said  500/.  penalty  unless  we  abated  the  weir. 
I said  upon  that  indictment,  that  there  being  no  conclusion  ad  commune 
Twcumentum,  the  count,  as  framed,  did  not  justify  that  judgment.  ' There  are  two 
species  of  judgment  in  cases  of  that  description,  a judgment  of  fine  or  imprison- 
ment, and  a judgment  of  abatement ; but  the  count  must  conclude  ad  commune 
nocumentum ; and  there  was  no  such  conclusion  in  that  case.  “ Very  well,”  he 
said,  “ I will  fine  you  500/,,  and  you  must  abate  it  immediately.”  I said,  “I 
cannot  abate  it  immediately;”  and  he  made  a conditional  judgment,  that  if  abated 
in  a fortnight  the  fine  was  not  to  be  enforced. 

6895.  Mr.  Grogan.']  Was  it  abated? — I will  mention  what  I did  then.  I 
drew  a writ  of  error  at  . once,  within  the  fortnight.  I framed  recognizances, 
under  Lord  Campbell’s  Act,  wliich  suspended  the  execution,  and  we  continued  to 
fish  the  weir.  We  then  brought  a writ  of  error,  and  upon  that  writ  of  error, 
I assigned  error  upon  the  judgment.  Error  on  account  of  its  being  a conditional 
judgment,  error  on  account  of  the  judgment  being  excessive,  and ‘error  upon  the 
counts  of  the  indictment,  as  being  bad  both  at  common  law  and  under  the 
statute.  The  Court,  upon  the  opening  of  the  case,  said,  “This  judgment  is  con- 
ditional j and  upon  that  ground,  without  hearing  the  argument,  or  calling  upon 
the  counsel  for  the  defence,  they  reversed  the  judgment.  Baron  Pennefather  has 
since  admitted,  in  subsequent  cases,  'that  the  first,  second,  and  third  counts  of 
that  indictment  are  not  sustainable.  There  are  two  indictments  now  depending 
against  Mr.  O’Neill ; one  found  at  the  Spring  Assizes  1848,  and  the  other  at  the 
Summer  Assizes  1848.  In  tlie  last  indictment,  the  first,  second,  and  third  counts 
aie  omuted.  Those  counts  of  that  indictment  are  almost  indentically  for  the 
same  offences  and  for  the  same  weir  for  which  he  was  acquitted ; but  they  have 
varied  the  counts  so  as  to  make  it  unsafe  for  me  to  plead  autre  fois  acqtiit-,  they 
are  only  counts  at  common  law,  as  for  an  injury  to  the  fishery ; and  counts  as  to 
a nuisance  to  navigation ; they  have  varied  the  gravamen  so  as  to  make  it  unsafe 

GWre/oiy  acquit.  That  is  the  state  of  Mr.  CNeill’s  case. 

0890.  Mr.  BourJce.]  Has  Mr.  O’Neill’s  weir  been  prostrated? — It  has  been 
prostrated  by  the  cotmen  at  different  times. 

6897.  But  never  by  any  sentence? — Never  by  any  sentence.  Mr.  O’Neill 
prosecuted  under  the  statute  of  Charles  in  1842,  and  by  a misadventure  of 

the  Crown  he  was  acquitted ; it  was  certainly  a matter  of  form.  The  whole  river 
was  in  the  county  of  the  city  of  Waterford  prior  to  the  passing  of  the  Municipal 
Act , the  bill  had  been  found  by  a jury  of  the  county  of  the  city  of  Waterford,  at 
^^42  ; intermediately  between  that  and  the  next  assizes, 

Municipal  Act  passed,  and  it  threw  a part  of  the  river  into  the  county  of 
Waterford.  I waited  till  the  jury  was  sworn,  then  urged  that  it  was  a mistrial, 
and  he  was  acquitted  on  that  ground. 

6898.  Chairman.]  In  the  case  in  which  no  writ  of  error  was  brouglit,  it  appears 
that  your  success  at  Nisi  Prius  was  rather  owing  to  a mis-pleader  of  the  Crown 
lawyers  than  to  the  nierits  of  the  casej  and,  in  like  manner,  your  success  on  the 
writ  of  error  from  the  judgment  of  Baron  Pennefather,  was  owing  to  the  unskilful 
and  informal  manner  in  which  that  judgment  was  drawn  up ; is  not  it  so  ? — No ; 
upon  the  fourth,  fifth,  sixth,  and  seventh  counts  of  the  indictment,  though  the 
Judge  wa.s  of  opinion  that  they  were  not  sustainable  in  point  of  law,  I went  to 
the  jury,  and  I disproved  the  gravamen  alleged  in  those  counts,  and  I was 
acquitted  upon  them.  I was  acquitted  upon  the  fourth,  fifth,  sixth,  seventh,  and 
eighth  counts.  The  law  which  was  laid  down  by  the  Chief  Baron  in  that  case 
was  supposed  to  have  completely  overruled  all  the  prevailing  opinions  that  had 

0-40'  3^4  theretofore 
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J.  C.  Alcock,  Esq.  theretofore  existed.  You  will  find  in  the  case  of  Patrick  Power,  tried  at  Kil- 
— kenny,  that  Baron  Peimefather  directed  a verdict  for  the  Crown ; it  is  now 

admitted  that  the  question  must  be  left  to  the  jury.  Then  the  Crown  resorted 
to  the  passing  of  the  8tb  & qtb  Victoria,  which  gives  a power  to  the  Commis- 
sioners of  themselves  to  try  the  case;  and  accordingly  Mr.  Mulvany  came  down 
with  the  whole  of  the  staff  of  the  Board  of  Works,  Mr.  Barry,  and  Mr 
Ffennell. 

6899.  Mr.  Ffennell  was  then  inspector,  was  he  not?— Yes;  the  counsel  for  the 
Board  of  Works  attended  as  assessor.  The  proceeding  was  instituted  on  the  2d 
of  July  1846,  upon  this  summons. 

[The  Witness  delivered  in  the  same,  which  is  as  follows 

FISHERIES. 

Acts  5 & 6 Viet.  c.  to6;  7 &,  8 Viet.  c.  io8;  and  8 8c  9 Viet.  c.  108. 

Complaint  having  been  made  to  the  Commissionera  acting  in  execution  of  an  Act  made 
and  passed  m the  fifth  and  sixth  years  of  the  reign  of  Her  present  M ajesty,  intituled,  « An 
Aot_  10  regulate  the  Irish  Fisheries,  and  the  several  Acts  amending  the  same,”  that  vou 

^'■ected  or  used,  a stake  weir 

and  stake  net,  and  comnvances  for  fixing  and  placing  nets,  in  a place  prohibited  bv  the 
i“,^d°prSd5'  of  Wa.erford,  contrary  to  tha  .tatolaa  in  auoh  car? 

You  are  fcereby  required  to  attend  before  the  said  Commissioners,  or  one  or  more  of 
B at  Waterford,  in  the  county  of  Waterford,  on  the  ad  day  of 

July  1846,  at  the  boui  ot  11  0 clock  ni  the  forenoon  of  the  said  day,  and  the  said  Com- 
missioners, or  one  or  more  of  them,  will,  at  the  said  time  and  placj  proceed  to  Lr  all 
such  pertinent  evidence  as  may  be  adduced  before  them  by  or  on  behalf  of  the  nartv  or 
parties  complainant,  as  well  as  on  your  behalf,  and  take^  such  further  and  other  steos 

;?al"^riled%'S-'dl';S." 

boJIi;'D„\Z'';''“‘''  Custom- 

To  Patrick  Tracy,  of  Cheek  Point, 

County  Waterford. 

I J-Undei-  8th  & gth  Victoria,  c.  loS,  a.  3. 

I altmdeti  as  special  coimsel  for  Mr.  Power  on  that  occasion,  the  honourable 
of  Waterford.  I was  sent  a copy  of  the  summons  and  I 
showed  that  summons  to  the  Attorney-general  of  the  day ; I said,  “ Mr.  Attorney 
IS  It  possible  that  you  have  authorized  so  informal  a proceeding  as  that  sum- 

under  his  Li'  d’  1 ’b  1 ““‘“f  >'sd  come 

undei  his  notice,  and  he  had  disapproved  of  it,  and  that  they  were  proceedin.. 

rfl,-  can  look  at  an  Act  of  Parliament  through  a theodolites’^  ^ 

ceitainly  did  treattbem  with  a considerable  decree  of  discourtpsv  findmrr+K  f*i 

iX.i’::T'thi:ire  ortr““  "'t'- 

In  ■ ^ *1  P'-oceeriings  were  quashed,  and  I believe  Mr  M,,l- 

w‘“  f»"01ions  since  that  case. 

0901.  Mr,  Bellew.}  W&s  it  according  to  the  opinion  of  their  counsel’  Th..\v 
counsel  did  not  interfere;  Mr.  Mulvany  was  the  iudae. 

0902.  May  not  the  Board  consult  counsel?— The  iDConsistenrir  nf  ^ 
ceedmg  was  this,  that  ostensibly  the  same  parties  were  prosecutors  and  judg^4' 

Ihe  prosecutor,  ifaid,  .■  GentieinenTorL:: 

and  you  are  entrusted  with  the  administration  of  the  Act;  you  are  ostensibly  the 
prosecutors,  and  you  are  the  judges,  and  here  am  I called  upon  to  defend  rlgllls 


Brook  T.  Ottley,\r,  ■ ■ 

J.  RadcUff,  /Commissioners. 
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of  properly  before  a tribunal  which  is  invested  with  what  appear  to  me  to  be  most 
incompatible  functions.”  I said  also,  “ The  question  has  been  twice  tried  before 
magistrates;  and  this  is  an  attempt  to  try  it  over  again;”  and  indeed  the  result 
of  the  whole  proceeding  showed,  I think,  that  the  magistrates  were  a much  more 
competent  tribunal  to  try  a case  than  the  Commissioners.  The  counsel  for  the 
Board  was  there  as  assessor. 

6903.  Chairman.]  Who  is  that?— Mr.  Colles  was  the  counsel,  but  I addressed 
myself  entirely  to  Mr.  Mulvany,  because  Mr.  Mulvany  was  the  judge. 

6904.  Mr.  Grogan.]  Of  course  you  are  intimately  acquainted  with  the  14  or 
15  weirs  which  the  former  witness  has  been  speaking  of?~Yes;  I think  I have 
been  lately  advising  counsel  to  every  weir-owner.  With  respect  to  the  Waterford 
side  of  the  river,  when  I was  prosecuting  under  the  94th  and  32d  sections,  there 
was  no  case  of  title  proved  on  the  Waterford  side  at  all  to  a several  fishery. 
There  were  the  cases  of  Lord  Templemore,  in  which  there  was  title  proved  to 
certain  specific  weirs ; and  with  respect  to  certain  royalties  of  the  river,  it  has 
been  asserted  that  the  corporation  had  a title  to  them  under  the  charter  of 
Charles;  but  I have  looked  through  tife  charter,  and  certainly  I very  much  doubt 
whether  the  words  of  the  charter  are  large  enough  to  give  them  the  several  fishery  ; 
It  constitutes  the  mayor  conservator  of  the  river,  and  I have  no  evidence  that  the 
Crown  was  seised  of  a several  fishery  at  the  time  of  the  grant,  and  tlie  corporation 
have  never  exercised  the  right,  so  that  it  is  lost.  Those  several  weirs  were  all 
sought  to  be  protected  under  the  23d  section. 

6905.  They  were  all  protected  under  the  word  “established”? — Yes. 

6906.  You  have  stated  to  us  that  the  word  “ established”  has  given  rise  to 
great  doubts  ? — Considerable  doubts  ; it  is  not  a legal  term  ; it  is  not  a word  used 
in  any’of  the  Statutes  of  Limitations. 

6907.  What  term  would  you  substitute  for  it?— On  the  subject  of  these  weirs, 
I should  have  a great  deal  to  demolish  before  I began  to  legislate.  I think  it 
would  be  very  hard  to  have  any  legislation  in  connexion  with  the  very  confused 
mass  of  legislation  which  exists  at  present.  The  definitions  confuse  the  subject. 
You  Lave  a definition  of  a several  fishery  in  the  Act,  which  is  the  very  reverse  of 
a several  fishery. 

6908.  Chairman.]  Then  would  you  propose  to  proceed  by  way  of  repeal 
rather  than  of  enactment  ? — I think  it  better  to  repeal  the  whole  of  the  code,  and 
reconstruct  it,  so  far  as  my  opinion  goes.  My  reason  is  this : in  the  first  place, 
the  parlies  framing  that  Act  of  Parliament  have  unconsciously  repealed  the  old 
statute  law  ; they  have  very  probably  repealed  Magna  Charta. 

6909.  Will  you  state  why? — In  the  first  section  of  the  Act,  after  enumeraiincr 
several  Acts  ot  Parliament,  they  then  proceed  by  these  general  words:  “And  the 
said  hereinbefore  recited  Act  and  Acts,  and  all  Ads,  are  hereby  repealed,  and  all 
enactments  whatsoever  now  in  force  in  Ireland  relating  to  fisheries.”  Now  it  is 
necessary  to  observe  that  the  loth  of  Henry  the  Seventh,  which  is  Poynings’  law, 
extended  in  globo  the  whole  of  the  previous  statute  law  of  England  to  Ireland, 
and  under  that  Act  Magna  Charta  and  all  the  Acts  in  explanation  of  it  were 
extended  to  Ireland;  and  Judge  Perrin  suggested,  at  the  trial  of  Ryan’s  case, 
that  he  thought  that  Magna  Charta  was  repealed.  There  is  another  question  with 
respect  to  the  Commission  of  Sewers,  which  regulates  the  subject  in  a great  degree 
m tliK  country,  and  the  several  enactments  on  that  subject  prior  to  Poynings’  ?aw. 
Ihe  Commission  of  Sewers  is  regulated  by  the  23d  of  Henry  8,  c.  5;  Callis  is 
a reading  on  that  statute;  the  commission  itself  is  granted  in  that  Act;  that  Act 
was  subsequent  to  Poynings’  law;  there  is  no  corresponding  Act  in  Ireland,  and 
herefore  that  accounts  for  our  not  having  the  machinery  in  Ireland  to  carry  out 

the  provisions  of  that  Act;  besides  which,  it  may  be  a great  question  whether  the 
statute  of  Westminster  under  which,  I believe,  the  power  was  originally  given 
(1  only  now  speak  from  general  recollection),  is  not  repealed,  so  far  as  fisheries 
are  concerned,  by  the  general  clause  of  the  Act  5 & 6 Victoria,  c.  106. 

6910.  Mr.  Grogan.]  Will  you  proceed  to  point  out  your  objections  to  the 
present  law  — As  to  a general  reading  upon  the  Act,  I came  here  prepared  to 
explain  the  causes  of  the  miscarriage  of  the  proceedings  in  Ireland  ; and  as  I may 
be  called  upon  to  be  examined  again  before  the  Committee,  if  the  Committee 
would  suggest  to  me  any  part  of  the  statute  law  upon  which  they  think  my 
information  available,  I will,  look  it  up.  After  the  decision  in  the  case  of 
O Neill,  the  whole  law  was  supposed  to  be  involved  in  confusion,  and  it  was 
3 O extremely 
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J.  C.  Akock,  'Eeq.  extremely  doubted  by  the  bar  certainly  whether  an  indictment  was  maintainable 

at  common  law  at  all ; whether  the  particular  gravamen  alleged  was  sustainable 

3 May  i84(>.  point  of  law,  and  whether  it  could  be  proved  in  point  of  fact,  there  being  no  other 
mode  of  tishing  in  that  part  of  the  river,  and  then  it  involved  this  general  considera- 
tion. The  habit  of  the  salmon,  as  I have  collected  from  all  I have  heard  and  all 
1 have  read  upon  the  subject,  is  to  hover  about  the  coast,  and  to  enter  every  bay 
where  there  is  any  infusion  of  fresh  water  ; some  suppose  to  divest  itself  of  an  insect 
that  forms  upon  it  in  the  salt  water ; but  at  ail  events  the  salmon  hover  about 
the  coast  in  the  early  part  of  the  year.  It  would  appear  that  the  salt  water  is 
their  genial  element,  from  the  fact  that  they  recruit  their  strength  after  spawn- 
ing, in  the  salt  water.  And  it  has  been  proved  by  the  witnesses  that  the  salmon 
is  a leeward  fish,  that  it  comes  in  and  goes  out  with  the  wind,  and  that  in  that 
harbour  when  northerly  winds  prevail  for  a time  tlie  salmon  almost  disappear. 

I believe  it  has  been  proved  by  those  who  have  marked  the  fish  that  they  do  not 
always  return  to  the  river  in  which  they  spawn ; it  may  be  that  they  are  carried 
to  other  rivers ; therefore  1 would  suppose  the  prevalence  of  northerly  winds  for 
a considerable  time  to  be  one  of  the  causes  of  the  scarcity  of  the  tish  in  the  river. 
The  fish  move  up  and  down  in  the  estuary,  they  are  caught  on  tlie  ebb  weirs  as 
well  as  the  flood  ; and  if  there  are  projections  of  land  so  as  to  throw  the  ebbing 
tide  upon  a particular  bank,  that  would  be  a more  eligible  place  for  the  construc- 
tion of  an  ebb  weir.  It  has  been  proved  also  that  the  fish  are  pursued  in  that  part 
of  the  river  by  shoals  of  porpoises  and  seals ; and  as  we  have  no  means  of 
judging  of  the  proportions  in  which  they  are  destroyed  by  their  marine  enemies 
and  by  man,  it  certainly  does  appear  to  me  that  it  is  advisable  not  to  leave  the 
monopoly  during  those  months  when  they  hang  in  that  part  of  the  river  to  those 
seals  and  porpoises ; and  that  it  is  politic  under  certain  restrictions  to  allow  the 
use  of  fixed  engines,  as  the  only  mode  of  capturing  fish  where  facilities  exist,  where 
the  fish  are  in  abundance,  and  where  they  are,  as  has  been  stated  by  the  wit- 
nesses who  have  just  been  examined,  proved  to  be  in  the  best  condition  for  the 
market. 

Chairman^  What  restrictions  would  you  suggest? — With  respect  to 
restrictions,  I would  impose  restrictions  first  with  reference  to  the  interests  of 
upper  proprietors.  I would  give  a fair  share  of  the  bounty  of  nature  to  all  per- 
sons living  along  the  river.  It  will  be  found  that  the  subject  is  very  well  treated 
of  in  an  article  in  the  “Quarterly  Review”  for  March  1828,  founded  upon  the 
report  of  a Special  Committee  of  1824,  and  there  are  many  of  the  views  of  the 
writer  of  that  paper  which  I find  confirmed  by  my  own  investigations  of  the  sub- 
ject. It  is  a consideration  of  the  evidence  of  the  Committee  5 it  is  not  a specu- 
lative inquiry  of  the  writer,  but  it  is  a review  of  the  report  of  the  Committee  of 
the  House  of  Commons,  before  whom  were  examined  Mr.  Little  and  Mr.  Halliday, 
and  parties  from  the  Shannon,  and  likewise  the  parties  from  Scotland.  I have 
not  myself  looked  into  the  evidence,  but  it  is  with  reference  to  this  very  subject, 
and  with  reference  to  the  policy  of  stake  weirs. 

6912.  Do  you  think  that  the  presence  of  the  stake  weirs,  in  the  river  of  which 
you  speak,  at  least,  has  any  effect  in  increasing  the  destruction  of  fish  by  the 
seals  and  porpoises? — No. 

6913.  It  has  been  stated  that  in  some  rivers,  where  the  fish  are  in  the  habit  of 
pursuing  their  way  along  shore,  as  for  instance  in  the  Shannon,  as  they  are  stated 
not  to  prefer  too  great  a depth  of  water,  they  are  on  the  contrary,  where  these 
weirs  exist,  forced  out  into  the  centre  of  the  river,  where  the  seals  and  porpoises 
abound  and  destroy  them  ?— So  far  as  I myself  have  observed  the  fish  in  the 
weirs,  I do  not  think  that  a weir  stops  a fisli  j I have  accompanied  Mr.  Dobbyn 
10  see  his  weir  fished,  as  the  peal  were  then  coming  up,  and  there  being  a fresh 
ill  the  river,  he  expected  a large  capture  of  fish,  and  I saw  33  fish  taken  out  of 
one  chamber  of  the  weir  in  the  evening.  The  fish  move  up  and  down,  and  search 
to  the  very  top,  poking  along  the  weir  all  round  the  chamber ; they  do  not  appear 
at  all  frightened,  and  they  search  up  to  the  very  top ; they  find  themselves 
stopped  there,  and  then  liiey  go  all  round,  and  unless  the  men  who  fish  the  weir 
touch  them,  in  which  case  they  make  a dash  at  it,  they  do  not  appear  to  be  at  all 
frightened  or  repelled  by  the  net;  and  I should  say  from  the  qualities  of  the 
bottom,  and  everything  else,  that  a mere  obstruction  of  that  sort,  will  not  repel 
the  fish  so  far  as  I can  judge.  It  is  curious  to  see  them  ; they  come  up  to  the 
very  edge,  and  search  all  round  ; they  do  not  appear  at  all  frightened,  but  if  you 
touch  them  they  become  frightened,  and  make  a dash,  and  force  themselves  into 
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the  mesh,  which  nearly  kills  them  from  the  strength  with  which  they  come 
into  it. 

6914.  Is  there  not  a great  difficulty  in  watching  the  openings  in  the  stake  nets 
and  Scotch  weirs  which  ought  to  be  kept  open  during  the  weekly  close  season?— 
With  respect  to  the  opening  of  the  weirs,  I think  there  is  less  poaching  with 
respect  to  weirs  than  in  any  other  kind  of  fishing,  because  they  are  in  the  open 
tideway,  which  is  a common  passage  which  every  one  can  see  5 and  there  is 
a jealousy,  more  particularly  amongst  the  large  bmlies  of  cutmen ; it  would  be  likely 
to  excite  their  attention,  and  they  would  enforce  the  penalties.  But  in  the  upper 
rivers  the  laws  of  the  close  season  are  not  observed  at  all.  I might  instance  this 
case.  I was  subpoenaed  as  a witness  at  the  state  trials  by  Mr.  Meaner  in  October 
last,  and  on  that  occasion  we  had  fish  in  Clonmel  in  all  the  hotels,  and  publicly 
expo.sed  for  sale,  and  ail  the  authorities  were  collected  there. 

6915.  Mr.  Grogan.']  You  were  mentioning  some  restrictions  which  you  con- 
sidered desirable,  when  another  subject  was  started ; will  you  proceed  with  your 
statement  of  the  restrictions  which  you  would  suggest? — I will  mention  the  prin- 
ciple of  restriction  which  I would  adopt.  I would  be  unwilling  to  restrict  the  use 
of  weirs  in  the  lower  rivers,  inasmuch  as  they  afford  a more  eligible  mode  of  fish- 
ing in  order  to  supply  the  market,  and  greater  facilities  of  taking  the  fish  where 
they  are  in  the  best  condition.  I would  restrict  the  use  of  those  weirs,  so  as  to 
leave  a fair  share  of  the  bounties  of  nature  to  go  up  to  the  upper  proprietors. 
Secondly,  I would  restrict  them  with  reference  to  leaving  a sufficient  stock  offish 
to  supply  the  nursery  ; and  also  I would  give  an  encouragement  to  the  proprietors 
of  the  upper  portions  to  protect  the  nursery,  because  it  is  entirely  within  their 
private  preserves  5 but  in  every  other  respect,  I consider  that  the  rights  which  the 
proprietors  of  the  upper  river  have  are  private  rights  of  fishing,  and  rights  in 
which  the  public  have  very  little  share  or  interest,  because  it  is  a right  not  to  have 
the  fish  for  the  supply  of  the  market  to  be  taken  by  a net,  but  it  is  a right  to  stock 
a preserve  that  these  gentlemen  may  have  a monopoly  for  themselves  and  their 
friends,  and  may  lease  out  those  fisheries  for  others  to  fish  as  a matter  of  sport. 

6916.  VLt.  BourJce.]  Would  you  not  make  any  difference  in  the  restrictions 
with  regard  to  engines  for  taking  fish  in  the  tidal  and  navigable  portions  of  rivers, 
and  engines  for  taking  fish  in  the  fresh  water  and  unnavigable  portions  of 
rivers  1 — The  weir  that  I have  most  objection  to  is  the  weir  above  the  tideway,  the 
Cruive  Dam  Weir,  immediately  above  the  tideway,  because  I am  of  opinion  that 
when  a fish  once  enters  the  fresh  water  it  does  not  return,  it  has  escaped  its 
marine  enemies ; and  therefore  I consider  it  advisable  in  the  lower  river  to  have 
the  means  of  catching  the  fish,  because  non  co7istat  that  the  fish  will  ever  go 
up,  and  from  every  opinion  which  I have  been  able  to  form,  I do  not  know 
whether  there  are  not  many  more  fish  destroyed  by  grampuses  in  the  open 
sea,  and  by  seals  and  porpoises  in  the  estuary,  than  are  destroyed  by  man;  and  I 
think  it  politic  that  the  market  should  be  supplied  by  having  the  proper  engines 
to  take  them  in  that  estuary  where  they  are  being  destroyed  by  those  marine 
enemies.  But  the  weir  which  is  most  injurious  in  my  mind  to  the  species  of  fish 
is  a weir  like  the  Duke  of  Devonshire’s  weir,  or  Mr.  Coddington’s  weir  at 
Drogheda,  which  is  immediately  above  the  tideway,  and  which  catches  every 
fish.  Now  there  is  a fact  with  respect  to  that  weir,  which  I know  from 
a friend  of  mine,  and  which  is  this ; I was  reporting  the  case  in  the 
Queen’s  Bench,  when  that  weir  was  prosecuted  under  the  old  law,  for  not 
having  a Queen’s  share  ; the  parlies  were  not  able  to  protect  themselves,  and 
it  was  necessary  to  open  a Queen’s  gap.  Now,  I only  speak  from  hearsay, 
but  it  is  a very  curious  fact;  I went  down  to  Drogheda  to  see  the  site  of 
the  Battle  of  the  Boyne,  and  after  the  railway  was  constructed,  I had  the 
curiosity  to  go  and  look  at  the  weir,  and  I saw  that  its  efficacy  must  be  very 
much  impaired  as  a fishing  engine  by  the  King’s  gap  as  it  is  constructed. 

I spoke  to  a gentleman  afterwards  about  it;  I said,  “ It  must  very,  much  inter- 
fere with  the  fishery.”  “ No said  lie,  “ I understand  quite  the  reverse.  I under- 
stand that  so  much  more  fish  get  up  the  river  now,  that  the  stock  of  fish  is  so  much 
augmented  in  the  river,  that  actually  they  take  more  fish  with  the  weir  in  its 
present  state  than  they  did  before.”  But  that  was  a weir  in  a small  river, 
entirely,  across'  the  river ; it  prevented  every  fish  from  passing  up  to  the  upper 
parts. 

6917.  Mr.  Grogan.]  By  parity  of  reason’,  would  you  suggest  that  there  ought 
0.40.  302  to 
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altogether.  . • , • u /■ 

3 May  1849.  6918.  I mean  in  similar  cases  ? — I would  not  wish  to  interfere  with  rights  of 

property  ; I thinlt  it  would  be  very  advisable  if  funds  could  be  procured,  to  pur- 
chase the  rights  of  the  parties  having  weirs  of  that  description.  With  reference 
to  the  increase  of  the  species  of  the  fish,  I think  it  most  desirable  to  have  a 
Queen’s  gap  in  every  weir ; the  reason  is  this,  the  nursery  exists  above  that  weir, 
and  it  is  most  unreasonable  to  expect  that  you  are  to  employ  your  influence  in 
undertaking  the  unpopular  office  of  obstructing  the  people  from  draining  and 
destroying  the  upper  rivers  in  every  possible  way,  when  they  get  no  share  of  the 
fish,  and  the  whole  of  the  advantage  is  given  to  the  parties  lower  down.  I also 
consider  that  a weir  of  that  sort  in  a freshwater  river  is  founded  originally  upon 
the  very  questionable  prerogative  of  the  issuing  of  the  writ  de  difen&ione  riparia, 
and  which  is  not  at  all,  I think,  in  accordance  with  the  spirit  of  the  present 
times. 

6919.  Mr.  3ourke!\  Would  you  not  make  a difference  between  the  restrictions 
which  you  would  impose  upon  fishing  in  the  tidal  and  navigable  portions  of 
rivers,  and  the  restrictions  which  you  would  put  on  fishing  in  the  unnavigable 
and  freshwater  portions  of  rivers  ? — With  respect  to  freshwater  rivers,  they  are 
private  property. 

6920.  I mean  with  regard  to  the  engines  used? — I consider  that  any  fixed 
engine  in  a freshwater  river  catches  almost  every  fish ; the  proportion  of  fish  in 
that  part  of  the  river  which  it  takes  is  so  much  greater,  because  from  everything 
that  I can  learn  of  the  habits  of  the  fish  in  the  Waterford  Estuary,  the  fish 
move  up  and  down  in  the  centre  of  the  river.  That  appears  from  seeing  the 
cotmen  always  in  the  centre  of  the  river,  and  the  driftinen  always  in  the  centre 
of  the  river  ; the  water  is  clearer  in  the  centre  of  the  river.  1 think  the  fish  are 
repelled  by  the  dirty  water,  and  being  accustomed  to  a great  body  of  water,  and 
to  cold  water,  I fancy  that  the  centre  of  the  river  would  be  more  genial ; besides 
which,  so  far  as  I see  them  leaping  in  the  river,  it  is  always  in  the  centre  that 
I see  them  leaping. 

6921.  But  do  you  not  think  that  as  the  tidal  and  navigable  portion  of  rivers 
are,  to  a certain  extent,  public  property,  restrictions  to  a greater  amount  should 
be  there  imposed? — I should  wish  the  navigable  question  to  be  kept  distinct. 

I will  speak  as  to  that  question,  because  that  is  a distinct  question  altogether. 
With  respect  to  navigation,  I happen  to  be  occasionally  counsel  for  the  Harbour 
Commissioners  of  Waterford.  Probably  the  Committee  are  not  aware  that  there 
is  a public  Board,  incorporated  originally  by  the  56th  of  George  the  Third. 
That  Act  has  been  considerably  amended,  or  rather  repealed  and  reconstructed, 
under  the  9th  and  10th  Victoria,  and  it  is  to  be  found  in  the  general  statutes. 
This  corporation  are  entrusted  with  the  conservancy  of  the  navigation  of  the  port 
of  Waterford  5 they  are  selected  from  their  interest  in  the  subject-matter;  they 
are  composed  of  12  members  of  the  Chamber  of  Commerce  of  Waterford,  five 
merchants  of  Clonmel,  and  seven  persons  returned  from  the  corporation  of  Water- 
ford ; they  are  entrusted  with  funds  to  improve  the  navigation  and  to  employ 
dredging  vessels  to  improve  the  bottom. 

6922.  Mr.  Grogan.]  Whence  are  the  funds  derived  ? — They  have  three  sources 
of  revenue ; they  have  tonnage  duty  on  vessels,  a ballast  office,  and  a pilot 
establishment.  Now  I made  it  my  business  the  other  day  to  call  upon  their 
law  agent,  Mr.  Cherry,  and  he  finds  no  instance  of  a prosecution  for  a nuisance 
to  the  navigation  instituted  at  the  suit  of  the  Harbour  Commissioners,  except 
the  case  of  the  King  v.  Giles,  in  which  case  there  was  an  acquittal.  In  that 
case  I was  counsel  for  Mr.  Giles. 

6923.  Mr.  Bourke,]  Is  there  no  instance  of  a nuisance  of  any  sort  whatever? 

■ — It  is  only  in  their  department ; the  conservancy  of  the  navigation  is  committed 
to  them ; that  I believe  was  about  the  year  1837. 

6924.  Mr.  Grogan.]  In  the  case  of  Mr.  Giles,  what  was  the  nuisance  alleged  ? 
— A head  weir  against  the  right  of  navigation.  Under  the  Act  of  Parliament, 
head  weirs  are  allowed  to  project  into  the  tideway  beyond  low-water  mark. 

6925.  Chah'man.]  Jf  they  have  no  fixed  net? — Yes. 

6926.  Is  there  not  a question  what  is  the  meaning  of  that  proviso ; is  it  not 
doubtful  whether  the  net  which  is  generally  used  in  a head  weir  is  not  in  fact  a 
fixed  net? — It  was  argued  by  Mr.  O’Loghlen  at  the  bar,  in  the  case  of  the  Duke 
of  Devonshire  E>.  Smyth,  that  the  construction  given  to  the  Act  of  Charles  the 
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First  would  go  equally  to  prohibit  a head  weir,  for  it  was  fished  with  a sort  of  a j. 
fixed  net.  The  form  of  a head  weir  is  this : there  is  an  opening  of  about  six 
feel,  and  a stage  over  it,  on  v?hich  the  fisherman  sits  ; he  has  a long  bag  net ; be 
feels  the  fish,  and  pulls  up  the  net.  It  has  been  argued  that  that  description  of  weir 
is  unlawful ; however,  that  is  not  contended  for.  With  respect  to  the  navigation 
question, in  point  of  fact  this  corporation,  entrusted  with  the  conservancy  of  the  navi- 
gation of  the  Port  of  Waterford,  who  are  shipowners,  who  are  interested  in  the  navi- 
gation of  tile  river,  and  who  have  funds  applicable  to  this  exclusive  purpose,  have 
never  in  any  instance  instituted  a prosecution,  except  that  case  of  the  Queen  v. 
Giles,  a case  in  which  J was  counsel  myself,  and  spoke  to  the  jury  ; Mr.  Hatcliell, 
the  present  Solicitor-general,  was  counsel  with  me,  but  he  was  engaged  in  the 
other  court,  and  I spoke  to  the  case.  As  to  the  stake  weirs,  they  are  much  less 
injurious  to  the  navigation,  for  several  reasons : first  of  all,  they  are  restricted  by 
law  to  low-water  mark  ; the  head  weirs  cannot  be  efficient  unless  they  project  some- 
what into  the  tideway  ; the  material  is  different.  A head  weir  is  composed  of 
very  strong  posts,  interwoven  with  hurdles,  of  a nature  to  deposit  mud  in  the 
river,  and  certainly  would  present  an  obstacle  to  the  passage  of  the  fish,  and  pro- 
bably to  a ship.  With  respect  to  the  stake  weirs  being  nuisances  to  navigation 
by  ships,  I have  conversed  with  a great  many  persons  upon  the  point.  During 
the  progress  of  these  inquiries  at  the  assizes,  a great  number  of  persons  have  been 
examined  as  witnesses,  and  I have  conversed  with  all  classes  of  persons  who  were 
competent  to  give  evidence  ; shipowners,  pilots,  and  masters  of  vessels ; so  recently 
as  this  day  week  with  Captain  Stacey,  of  the  Bristol  steamer,  that  plies  from  Wa- 
terford here.  The  result  of  that  inquiry  is,  that  though  a particular  weir  may 
be,  under  particular  circumstances,  injurious,  yet  all  those  persons  are  of  opinion 
that  those  stake  weirs,  under  the  restrictions  imposed  by  the  Act,  are  decidedly 
advantageous  to  the  navigation  by  ships.  The  tide  recedes  about  12  feet;  the 
class  of  vessels  that  usually  ply  to  Waterford  draw  considerably  more  than  1 2 feet 
of  water,  consequently  those  weirs  which  are  most  beneficial  when  constructed 
upon  a shoal  bank  projecting  a certain  way  into  the  water,  point  out  all  the 
shoal  banks,  and  are  better  than  any  chart  to  point  out  the  channel.  The  vessel 
must  navigate  the  channel.  They  serve  also  at  night ; if  they  are  not  visible  the 
rippling  of  the  water  through  them  indicates  a shallow,  and  assists  masters  of 
vessels  in  navigation.  Several  persons,  masters  of  vessels,  pilots,  and  shipowners 
with  whom  I have  conversed  on  the  subject,  are  clearly  of  opinion  on  the  general 
subject  (each  case,  as  I have  slated,  of  nuisance  to  the  navigation,  is  a question  of 
fad  to  be  determined  by  ihe  facts  of  the  case)  that  those  weirs  are  beneficial 
to  the  navigation  in  pointing  out  the  shoals.  The  only  other  objection  made 
to  those  weirs  is,  that  they  are  an  obstruction  to  navigation  by  boats.  Now 
boats  going  with  the  tide  keep  out  in  the  middle,  and  accordingly  the  ob- 
jection is,  that  when  a boat  is  worked  up  against  the  tide,  it  is  desirable  that 
where  there  be  an  indented  line  of  coast,  and  where  by  small  projections  of 
land  the  water  is  thrown  off  and  eddies  are  formed  in  the  cavities  of  the  coast, 
the  boat  should  be  allowed  to  creep  along  in  those  cavities,  whereas  in  con- 
sequence of  the  weirs  it  is  obliged  to  force  itself  out  into  the  stream.  Now, 
with  respect  to  that  inconvenience,  it  only  arises  when  it  is  near  high  water, 
because  these  weirs  are  completely  dry  at  low  water;  they  are  illegal  if  they 
extend  beyond  low  water  ; therefore  it  only  arises  when  near  high  water, 
and  there  is  a provision  in  many  of  them,  certainly,  for  allowing  a passage 
between  the  weir  and  the  shore.  But  the  state  of  things  which  that  implies  is  a 
state  of  things  not  at  all  desirable  for  the  general  navigation  of  the  river,  because 
so  far  from  its  being  desirable  that  you  should  have  that  line  of  indented  irregular 
coast,  and  the  water  thrown  off,  the  best  thing  for  the  navigation  of  the  river 
would  be  to  have  the  river  enclosed  within  parallel  banks  forcing  the  water  into 
a strong  current  in  the  centre,  and  cleansing  the  bottom,  consequently  the  very 
state  of  things  vvhich  these  parties  insist  upon  as  beneficial  to  the  navigation  of 
the  river  is  an  objectionable  state  of  things,  and  is  avoided,  X unoerstand,  upon  the 
Clyde  and  also  upon  the  Thames,  where  they  have  enclosed  the  river,  Therefore, 
as  a general  question,  I would  say  in  these  several  cases  that  these  weirs  are 
alleged  to  be  injurious  in  some  degree  to  the  navigation  by  small  boats,  and  it 
appears  to  me  to  be  so  inconsiderable  upon  the  evidence,  that  it  is  that  species  of 
objection  which  I would  say  the  law  would  not  regard ; that  it  is  not  a substantial 
obstruction  to  the  navigation,  and  that  it  is  not  a consideration,  looking  at  the 
subject  generally,  ivhich  ought  to  weigh  in  depriving  parties  of  rights  which  the 
0.40.  303  33d  section 
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C.  Alcock,  Esq.  23d  section  of  the  Act,  and  the  view  which  has  been  taken  of  it,  seem  to  confer  on 

the  owners  of  certain  of  these  weirs.  I do  not  think  that  a party  should  be  deprived 

3 May  4849.  of  that  right,  though  in  some  particular  instance,  such  as  that  of  my  Lord  Water- 
ford, it  has  given  to  the  owner  certainly  a greater  advantage  than  to  his  neigh- 
bour, because  he  happens  to  have  a projecting  bank  there.  I was  not  in  his  case, 
because  it  was  during  the  time  that  I did  not  act  at  all  that  his  case  was  tried  ; 
but  it  was  proved  in  that  case  that  there  was  a small  narrow  passage  just  at 
the  mouth  of  the  tidal  river  (and  tliis  was  the  only  case)  where  boats  going 
out  to  the  assistance  of  vessels,  and  so  on,  were  in  the  habit  of  going,  and 
it  was  certainly  proved  by  the  witnesses  that  so  far  as  that  passage  was  con- 
cerned the  weir  was  an  inconvenience  in  obliging  them  to  go  round,  and  the 
judgment  of  the  Court  was,  that  the  party  should  be  fined  There  was  no 
judgment  of  abatement,  but  it  was  at  his  peril  if  he  did  not  abate  the  weir ; and 
it  was  suggested  that  he  should  abate  so  much  of  it  as  Mr.  Fraser,  the  witness 
from  the  Board  of  Works,  had  suggested  was  injurious  to  the  navigation. 

6927.  Am  I to  understand  you  to  say,  that  you  think  that  the  navigation  of  the 
small  craft  ought  to  be  sacrificed  to  what  you  call  the  general  navigation  ?— 
No  ; I do  not  think  that  the  navigation  of  the  small  craft  is  materially  interfered 
with  ; at  all  events  that  is  a question  of  fact  for  the  jury  in  each  particular  case  j 
as  to  Mr.  O’Neill’s  case,  certainly  not  at  all. 

6928.  Mr.  ^ow’Ae.]  We  are  speaking  of  stake  weirs  generally  ? — I was  in  the 
habit  of  pulling  a boat  in  that  river  myself,  and  I know  some  of  the  tides  and 
eddies  of  it,  and  as  a general  conclusion  upon  the  whole  subject,  I say  that  I do 
not  think  that  the  weirs  occasion  any  material  interference  with  the  navigation  of 
the  river ; I will  mention  why.  Witnesses  who  have  been  examined  upon  this 
case,  I think,  have  been  very  unfiiirly  selected  as  to  navigation. 

6929.  Which  case  ? — In  these  indictments.  There  is  in  Waterford  a person 
of  all  others  competent  to  give  information  upon  this  subject.  I do  not  profess 
to  know  his  opinions  upon  this  subject,  because  he  is  a gentleman  in  a public 
department,  who  has  the  precaution  not  to  disclose  his  opinions,  and  he  would 
not  wish  to  be  examined  as  a witness  upon  these  subjects,  because  it  might  render 
unpopular  the  service  in  which  he  is  engaged.  I refer  to  Captain  Fraser,  who  is 
engaged  in  the  coast  survey,  who  has  been  for  23  or  24  years  engaged  in  that 
work  ; he  is  acquainted  with  every  eddy  in  the  river,  and  he  has  never  been  exa- 
mined by  the  Crown.  I know  that  they  have  been  in  intercourse  with  him,  but 
I can  say  no  more. 

6930.  Mr.  Grogan.]  Do  you  confine  your  observations  exclusively  to  that 
river? — My  observations  apply  only  to  the  Waterford  River,  which  is  a great 
body  of  water,  and  the  information  which  I give  to  the  Committee  is  upon  a subject 
on  which  I am  locally  informed. 

6931.  Mr.  Bour/ce.]  Are  not  the  rivers  which  come  down  into  the  Waterford 
estuary  charged  with  considerable  quantities  of  mud  and  rubbish  ?— Yes. 

6932.  Do  you  not  think  that  the  stake  weirs  tend  considerably  to  accumulate 

quantities  of  mud  and  rubbish  in  the  places  where  they  are  erected,  and  so  con- 
tribute very  much  to  render  more  shallow  that  portion  of  the  river?— That  has 
never  been  proved.  That  would  apply  rather  to  the  head  weirs;  for  from  tlie 
very  nature  of  their  material,  being  composed,  as  I say,  of  wattles  and  strong 
poles,  and  I might  say  almost  a compact  body  of  wood,  they  would  be  much 
more  likely  to  cause  a deposit  than  this  exceedingly  light  net,  through  which  the 
water  freely  passes.  ® 

6933.  Supposing  that  stake  weirs  were  proved  to  accumulate  banks  of  mud  of 
this  nature  m the  Waterford  estuary,  do  you  not  then  think  that  those  banks 
would  be  prejudicial  to  the  navigation?—!  think  it  would  be  a very  good  ground 
of  indictment,  and  a question  that  ought  to  be  tried  by  indictment.  They  have 
attempted  m ttie  forms  of  indictment  to  give  that  in  evidence ; I have  always 
objected  to  the  Judge  alloM'ing  evidence  to  be  given  on  that  particular  subject, 
inasmuch  as  it  was  not  the  gravamen  charged  in  the  count.  Then  when  I find 
that  the  Harbour  Commissioners,  who  are  very  vigilant,  and  who  are  entrusted 
with  the  particular  conservancy  of  the  port  of  Waterford,  and  who  have  an  interest 
in  It,  have  never  instituted  a prosecution  of  this  sort,  I think,  in  the  absence  of 
any  other  evidence,  it  is  very  strong  negative  evidence  tliat  it  is  not  iiuurious. 

alleged  that  stake  weirs  in  the  Blackwater  have  that  effect? 
—1  he  Blackwater  I can  only  speak  of  from  the  history  of  that  case. 

0935.  But  still,  are  not  the  Blackwater  and  the  Suir  and  Barrow'of  very  much 

the 
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the  same  description  ; do  not  they  run  through  a country  of  a siroilaV  nature  ? — J 
There  is  a much  greater  body  of  water  in  the  Suir. 

6936.  Chairman.]  You  are  the  counsel  for  the  Harbour  Commissioners,  are 
you  not? — I have  frequently  acted  for  them. 

6937.  And  your  opinion  is,  as  I understand,  that  although  in  the  present  state 
of  the  law  these  weirs  may  he  subject  to  indictment,  yet  if  the  effect  of  having 
these  weirs  was  to  force  the  navigation  into  mid-channel,  it  would  be  beneficial  to 
the  general  navigation  ratlier  than  otherwise  ? — I only  say  that  I think  it  would 
be  desirable  not  to  have  the  coast  indented  in  this  particular  way.  I do  not  say 
what  tlie  effect  of  the  weirs  may  be  one  way  or  the  other. 

6938.  Supposing  that  the  effect  of  having  the  weirs  there  was  to  accumulate 
banks  of  rand  in  places  where  the  coast  is  indented,  do  you  think  that  would  be 
beneficial? — Certainly  not.  I think  if  it  were  proved,  it  would  be  a good  ground 
of  indictment  against  a weir  to  allege  that  that  weir  did  deposit  large  quantities 
of  mud,  and  did  obstruct  the  passage  and  prevent  ships  from  freely  passing 
along. 

6939.  I am  referring  to  a former  part  of  your  evidence  where  you  said,  as  I 
understood  you,  that  if  the  current  of  the  river  were  forced  into  mid-channel,  as 
it  were,  so  as  at  once  to  recede  from  the  indentations,  and  to  make  the  volume 
of  water  in  the  centre  of  the  river  so  much  greater,  you  thought  that  however 
it  might  or  might  not  prejudice  the  smaller  navigation,  it  would  be  of  advantage 
to  the  general  navigation.  Did  I correctly  understand  you? — I only  wished  to 
convey  this,  that  I thought  the  state  of  things  upon  which  this  assumption  was 
made  was  not  a desirable  state  of  things,  and  that  it  would  be  a desirable  state  of 
things  if  advantage  were  taken  of  the  recent  Acts  of  Parliament  «-ith  respect  to 
inclosing  the  slob  on  an  application  to  the  Board  of  Works  by  the  different 
parties,  and  if  the  whole  slob  was  converted  into  arable  land,  and  the  whole  river 
enclosed  to  low-water  mark. 

6940.  Mr.  Bourke.]  You  think  that  if  there  had  been  any  great  nuisance  of 
this  kind  in  the  Waterford  River  the  Harbour  Commissioners  would  certainly 
have  taken  notice  of  it? — Yes;  shortly  after  I was  called  to  the  bar  I drew  an 
indictment  against  the  Passage  weir,  but  it  was  not  prosecuted. 

6941.  Mr.  Grogan.]  You  have  given  some  principles  on  which  you  think  it 
desirable  that  a restriction  on  the  use  of  these  weirs  should  be  placed,  namely, 
the  encouragement  of  the  breed  of  fish,  and  the  encouragement  of  the  proprietors 
of  the  upper  rivers  to  piotcct  the  preserves  ? — Yes. 

6942.  Do  you  consider  that  the  word  “ established  ” in  the  Act,  as  it  is  there 
now,  has  or  has  not  had  the  effect  of  prejudicially  affecting  its  operation;  do  you 
think  it  a suitable  word  ? — I conceive  that  that  Act  of  Parliament  was  framed 
upon  a new  principle  altogether.  After  the  decision  of  the  Duke  of  Devonshire 
V.  Smyth,  which  established  the  illegality  of  stake  weirs,  and  after  the  substitution 
of  the  iron  w'eirs,  the  state  of  things  then  became  so  involved,  that  the  officers  of 
the  Crown  were  quite  embarrassed  as  to  what  course  of  proceedings  should  be 
adopted  with  respect  to  those  weirs,  whether  the  weirs  should  be  prosecuted,  or 
whether  the  cotinen  should  be  prosecuted ; and  accordingly  proceedings  were 
taken,  sometimes  against  the  weirs,  and  sometimes  against  the  cotmen.  The 
whole  river  was  then  in  the  county  of  the  city  of  Waterford;  the  jurisdiction 
therefore  to  preserve  the  peace  in  that  pan  of  tlie  river  belonged  to  the  mayor  of 
Waterford,  and  each  successive  mayor  used  to  write  a letter  at  the  commence- 
ment of  bis  year  of  office,  to  the  government  at  Dublin,  soliciting  the  opinion  of 
the  law  officers  as  to  the  course  of  proceeding  that  ought  to  be  adopted  with 
reference  to  the  acts  of  the  cotmen  when  they  came  down  the  river;  and 
in  that  state  of  things  the  most  contradictory  opinions  were  given  by  the  law 
officers.  I have  here  several  letters.  I inquired  at  the  mayor’s  office,  and  I 
have  original  letters  signed  by  Mr.  Drummond  and  Mr.  Lucas,  giving  the 
opinions  of  the  law  officers ; I iiave  here  an  original  letter  from  Mr-  Drummond 
of  July  ] 839,  which  probably  the  Committee  will  allow  me  to  read ; this  is 
addre.ssed  to  W.  M.  Aidagh,  Esq.,  Mayor  of  Waterford.  “Sir, — Referring  to 
your  letter  of  the  — instant,  and  its  enclosures,  respecting  the  destruction  of 
salmon  weirs  on  the  Rivers  Suir  and  Barrow,  I am  now  directed  by  the  Lord 
Lieutenant  to  acquaint  you  that  the  subject  having  been  brought  under  the 
consideration  of  the  law  adviser,  be  has  stated,-  thaC  although  the  law  in  certain 
cases  allows  the  abatement  by  private  individu'als  of  a public  nuisance  (which  a 
river  weir  in  .some  cases  may  he),  it  does  not  sanction  the  least  injury  to  privaW 
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properly  beyond  what  may  be  necessary  for  the  purpose  of  removing  the  nuisance ; 
nor  does  it  permit  the  use  of  personal  violence  or  injury,  or  the  alarming  demon- 
strations of  physical  force  described  in  your  communication.  Besides,  that  it 
is  more  than  doubtful  whether  the  weirs  in  question  are  thus  abateable  on  any 
principle ; they  appear  at  all  events  to  be  difft-rent  from  any  heretofore  declared 
illegal;  and,  under  all  trlie  circumstances  of  tlie  case,  the  law  adviser  does  not 
think  the  magistrate  should  permit  these  parties  to  proceed  in  their  violent 
course;  all  who  have  been  identified  should  be  made  amenable  to  the 
assizes,  and  the  most  effectual  means  should  be  taken  to  prevent  the  recur- 
rence of  similar  outrages.  I have  the  honour  to  be,  Sir,  your  most  obedient 
humble  servant,  T.  Drummond.”  That  is  the  late  Mr.  Drummond.  I have  also 
letters  of  1842  and  1843.  “ Dublin  Castle,  11th  February  1842.  Sir, — I have 
received  and  submitted  to  the  Lord  Lieutenant  your  letter  of  the  5th  instant, 
with  its  enclosures,  relative  to  the  Scotch  weirs  for  the  taking  of  salmon  on  the 
Rivers  Suir,  Nore,  and  Barrow,  upon  which  frequent  attacks  have  been  made  by 
the  cotmen  on  these  rivers,  thereby  causing  much  disturbance  to  the  public 
peace ; and  I am  to  acquaint  you,  that  ail  that  is  right  to  be  done  in  such 
cases,  by  the  constabulary,  is  to  attend  upon  the  order  of  a magistrate, 
with  a view  of  preventing  a breach  of  the  peace.  I am  also  to  acquaint  you, 
that  the  information  in  this  case  will  be  transmitted  to  the  clerk  of  the  Crown  for 
the  county  of  Waterford,  in  order  that  they  may  be  laid  before  the  Attorney- 
general  for  such  directions  as,  upon  consideration  of  them,  may  seem  fit.  I have 
the  honour  to  be,  Sir,  your  obedient  servant,  C.  Lucas.  T.  L.  Mackesy,  Esq., 
Mayor  of  Waterford.”  *'  Dublin  Castle,  29  July  1842.  Sir, — I am  directed  by 
the  Lords  Justices  to  acknowledge  the  receipt  of  your  letter  of  the  28th  instant, 
detailing  the  proceedings  which  you  adopted  in  consequence  of  the  avowed 
intention  of  the  cotmen  to  proceed  to  Passage  for  the  purpose  of  cutting  down 
the  weirs  on  the  River  Suir ; and  I beg  to  inform  you  that  their  Excellencies 
approve  of  the  prudent  measures  taken  by  you  on  that  occasion.  Their  Excel- 
lencies will  consider  and  inform  you  what  is  fit  to  be  done  upon  your  suggestion 
as  to  the  necessity  of  abating  the  illegal  weirs  in  the  event  of  the  owners  who 
were  convicted  at  the  last  assizes  attempting  to  fish  with  them.  And  I am  to 
add,  that  when  the  bill  of  expenses  incurred  by  you  in  hiring  the  steamboat,  &c. 
shall  be  furnished,  their  Excellencies  will  decide  whether  all,  or  any  part  can  be 
paid  out  of  public  funds.  I have  the  honour  to  be.  Sir,  your  most  obedient 
humble  servant,  C. Lucas.  The  Worshipful  the  Mayor  of  Waterford.”  “Dublin 
Castle,  25  April  1843.  Sir, — In  reply  to  your  statement  of  the  22d  for  the  pay- 
ment by  Government  of  10  1.  as  the  hire  of  a steamer  employed  in  the  manner 
therein  described,  I am  directed  by  the  Lord  Lieutenant  to  acquaint  you,  for  the 
information  of  the  magistrates,  that  the  request  is  not  of  a nature  that  can  be 
complied  with.  I am.  Sir,  your  obedient  servant,  C.  Lucas.  Sir  Beniamin 
Morris,  Waterford.” 


Luna,  die  Maxi,  1849. 
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John  Congreve  Alcock,  Esq.,  called  in ; and  further  Examined. 

6943.  Chairman?^  IS  there  anything  in  addition  to  what  you  stated  on  a former 
occasion  with  respect  to  the  case  of  O’Neill,  which  you  wish  to  supply? — I think 
not,  except  that  I have  here  the  two  indictments  that  are  depending,  and  the 
forms  have  been  varied ; clearly  showing  that  they  conceived  that  the  law  as 
stated  in  theformer  indiciments,  is  not  tenable.  I can  putinthe  two  indictments 
which  are  now  depending  against  him;  one  found  at  the  summer  assizes  1,847; 

and 
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and  tlie  other  found  at  the  summer  of  1848  ; and  the  indictment  in  1848  omits 
the  “tnts  upon  tvluch  there  had  been  judgment  against  him.  cleartv  show! 
ing  that  they  have  abandoned  those  three  counts.  ^ 


[27te  Wiiness  delivered  in  tie  same,  which  are  as  follow  ;] 


Summer  Assizes,  1847. 


Thf  jurors  for  our  Lady  the  Queen,  upon  theh-  oath,  do  say  and 
. to  Wit.  J present,  that  the  River  Suir,  that  is  to  say,  certain  parts  thereof 
f 'e  of  Waterford,  is  an  ancient  aii5  navigable^river  where 

a d slilfXTh  memory  of  man  is  not  to  the  contrary,  hath  etbed  and  flowed, 

and  still  doth  ebb  and  flow,  and  is  a river  wherein  salmon  should  pass  up  from  the  sea  • and 
“Poo.itieir  oath  aforesaid,  do  further  say  and  present,  that  Arthur 
S' Bob  ' eounty  of  the  city  of  Waterford,  veor£in,  on  the  20th  dav 

of  Februaiy  in  the  10th  year  ot  the  reign  of  our  Sovereign  Lady  Victoria,  by  the  orace  o'f 
SlSiof'd  Kingdom  of  Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith 

fidb,  d'H  ™ j Grantstown.in  the  oomrly  of  Waterford  aforesaid,  unlaw- 

fully  did  elect,  put  up,  and  set  a stake  weir,  commonly  called  a Scotch  weir,  for  the  taking 
and  catching  of  salmon  and  other  fish,  and  composed  in  part  of  iron  and  wood,  and  wooden 
and  iron  stakes,  and  of  nets  fastened  and  affixed  thereto,  in  the  said  tidal  part  of  the  said 
river.  In  the  county  aforesaid,  where  the  breadth  of  the  channel  of  the  said  river  at  low  water 
^i?Artltfo“Nrill  ‘7"’l  quarters  of  a mile,  statute  measure,  the 

to  wiV  if  n ° ,1  prupnetor  ot  a several  fishery  in  the  whole  of  the  said  river, 

to  It,  at  Giantatown  aforesaid,  m the  county  aforesaid,  against  the  peace  of  our  said  Lady  the 

“fctosaid,  do  further  say  and  present,  that  the 
said  River  buir,  that  is  to  say,  a eerlaiu  part  thereof  lying,  being,  aid  situate  in  the  oountv 
of  Wateiford,  is  an  ancient  and  navigable  river,  wherein  the  tide  from  time  whereof  the 

8073“  s to"  ”b°‘  “'i  ebbed  and  flowed,  aid  sflT  dofh  ebb  and 

flow,  and  is  a iver  wherein  salmon  should  pass  up  from  the  sen  ; and  the  iurors  aforesaid 

Sd°2ofrd7if  “1?!,“°'“’  7“'"'.  P™“nt,  that  the  said  Arthur^O'Neill,  on  the 

said  20th  day  of  Februaiy,  m the  said  10th  year  of  the  reign  of  our  said  Lady  the  Queen 
with  force  and  arms,  at  Giantetowu  aforesaid,  in  the  county  of  Waterford  aforesaid,  unlawful^ 
did  erect  put  up,  and  set  a fixed  net  upon  posts  set  into  the  soil  and  bed  of  the  said  tidal 
paitofthesaid  nvev,  for  the  taking  and  catching  of  salmon  and  other  fish  in  the  said  tidal 
part  of  the  said  river,  in  the  county  aforesaid,  where  the  breadth  of  the  channel  of  the  said 

river  at  low  waler  otspiing-tides  was  then,  and  still  is,  less  than  ll  i7  m“rrere  m 7,  0 e 
statute  measure,  the  said  Arthur  O'Neill  not  being  the  proprietor  of  a seve7  feheiw  in  t 
whole  of  the  said  river,  to  wit,  at  Giantstown  aloresaid,  in  ihe  eoimly  aforesaid  and  ibp 

aforesaid,’ SmS;  n^LtoiJyf  an’d  tojmSasly^d^’  ?o“„tae,"7to"Slf  tol!3n£re  to 
the  sahi  ArtlX  '“I'b’’  “fctocm").  i'l  the  county  of  Waterford  alhresaid 

contiary  to  tlie  foim  of  the  statute  ra  that  case  made  and  provided  ^ 

AnH  fliei  nirnro  .1  • .a  „ . . . ^ 


•'  . — -■-‘‘■.Mt.':  »u  hiiau  casemaue  ana  provided, 

said  Ew7  to'*’  "’f'  '■“‘■‘'■C'  “y  “”‘i  P'-csent  that  the 

□ rWatoXfi77ll  ia“J‘  “ “'‘n"  P““  Pcc’S'  “"<>  ” ‘'m  “unty 

Uf  vvaieiiora,  is  an  ancient  and  navigable  river,  wheremtha  fida  fi  oin  fimo 


ofWatevford  is’an  anniBi-f  ceitain  pait  tliereot  lying,  being,  and  situate  in  the  countv 

of  maXftot  to  toe  coto,f  ' "wri  wherein  the  tide  from  time  whereof  lire  memorV 

rive"  7e,”„  sal™  Z,  Id  ^ 'X""  I”'*  'hb  and  flow,  and  is  a 

3resaid  do  tortoer  . ^7“  “P  ““Z  “fo'  csaid,  upon  their  oath 

Few  , in  tl  e into  ‘'“t  the  satd  Aithm  O’Neill,  on  tire  20tl,  day  of 

&an  wXforesafd  X,  to  ^ '"“''y  Q”"".  "c*  end  arms,  at 

it  fZX  Wr  st’al,  ,cc“"*y  »<  Waterford  aforesaid,  unlawfully  did  erect,  put  up,  id 
ireXaS  wood  ’>  Scotch  weir,  and  eompose/iu  pit  of 

he  taki„rn7i.toi  &«ened  on  and  aflixed  therUo.for 

the  ™7a  Lssid  1.“  “ •>>”  P“  »f  suitl  "ver;  in 

snrinv.HdJs  w.c  tl  ’ P*cc4th  of  the  channel  of  the  said  river,  at  low  water  of 

Arthifr  O’Npill  tb  "tol  tsiess  than  three-quarters  of  a mile  statute  measure,  the  said 
said  livw  tn  Proprietor  of  a several  fishery  in  the  whole  of  the 

unnn  tJiai’  fi  ^^'^resaid,  in  the  couiity  aforesaid;  and  the  Jurois  aforesaid, 

Sd  20^1  r?.  ' <“rther  say  and  present,  that  the  said  Arthur  0’,Neill,  on  the 

an?  An  J ^ ^ of  February,  m the  said  lOth  year.of  the  reign  of  our  said  Lady  the  Queen, 
and  between  that  day  and  the 'day  of  taking  this  imiuisition,  with- force 

tioned  tidal  “ aforesaid,  m the  county  of  Waterford  aforesaid,  in  the  said  last-men- 

o Qa'a*  \ of  the  said  River  bmr,  the  said  last-mentioned  stake-weir,  commonlv  called 

Jscotcli  weir  as  aforesaid,  unlawfully,  wilfolly,  and  injuriously  did  continue,  and  still  doth 
‘^•40*  ^ P Aontim.A 
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conlitme  so  eroded , pot  op,  sird  set,  to  wit,  at  Grantatown  aforesaid,  m tlie  coouty  of  Water- 
ford aforesaid,  the  said  Arthur  O'NeUl  not  being  the  proprietor  of  a seoeral  fisheiy  m the 
whole  of  the  said  Riser  Suit  at  the  time  of  the  sard  erecting,  putting  up,  and  setting  ot  the 
said  last-mentioned  state-weiv,  commonly  called  a Scotcli  weii’,  to  wit,  on  the  day  and  year 
last  aforesaid,  nor  at  aiiv  time  since,  to  wit,  at  Grantslown  aforesaid,  in  the  county  aforesaid, 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity,  and  contrary  to  the 

form  of  the  statute  in  that  case  made  and  provided.  . ,ei  ..  .1 

And  the  iuvors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that  there 
now  is , and  from  the  time  whereof  the  niemoij  of  man  vemembeve  th  riot  to  the  contrary  hath 
been  in  that  part  of  a certain  river  called  the  Kiver  Suir,  wherein  the  tide  ebbs  a.ncl  nows,  and 
wherein  salmon  and  other  fish  pass  up  from  the  sea,  and  lying  and  being  m the  county 
of  Waterford  aforesaid,  and  near  a certain  place  in  the  county  aforesaid,  calledGrantstown, 
a public  fishery  for  all  the  liege  subjects  of  our  said  Lady  the  Queen,  and  her  predecessors, 
with  nets,  rods,  and  lines,  to  fish  for  salmon  and  other  fish  at  all  lawful  times  and  seasons  ot 
the  year,  without  impediment  or  obstruction,  and  for  that  purpose  to  pass  and  repass  in 
boats  in  to,  alono',  and  over  the  said  part  of  the  said  river  for  that  purpose,  of  taking  and 
catching  salmon  and  other  fish  at  their  free  will  and  pleasure  as  aforesaid,  without  any  im^ 
pediment,  hindrance,  or  obstruction  whatsoever;  to  wit,  at  the  place  aforesaid.  And  the 
furors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that  ihe  said  Arthur 
O’Neill,  on  the  said  20th  day  of  February,  in  the  said  10th  year  of  the  reign  of  our  sard 
Lady  the  Queen,  and  on  divers  other  days  and  times  between  that  day  and  Uie  day 
of  taking  this  inquisition,  with  force  and  arms,  at  Grantstown  aforesaid,  m the  county  of 
Waterford  aforesaid,  unlawfully,  wilfully,  and  iujuriously,  did  erect  and  put  up,  place,  fix 
and  set  make,  levy,  enhance,  straiten  and  enlarge,  in  and  across  the  said  last-mentioned 
tidal  part  of  the  said  river,  wherein  and  whereon  the  said  ancient  public  fishery  is  situate  as 
aforesaid,  near  the  said  place  called  Grantstown  aforesaid,  in  the  countyof  Waterford  afore- 
said, a certain  other  machine,  weir,  or  engine,  commonly  called  a salmon  weir,  and  in  part . 
composed  and  fonned  of  iron  and  wood,  and  wooden  and  iron  stakes  and  poles  set  into  the 
soil  of  the  said  river,  and  in  that  part  of  tlie  said  river  wherein  and  whereon  the  said  ancient 
public  fishery  is  situate  as  aforesaid;  and  that  the  said  Arthur  O’Neill,  on  the  said  20th 
day  of  February,  in  the  said  10th  year  of  the  reign  last  aforesaid,  and  on  divers  other  days 
between  that  and  the  day  of  taking  this  inquisition,  with  force  and  arms,  at  the  place  last 
aforesaid,  in  the  county  of  Waterford  aforesaid,  in  the  said  part  of  the  said  river  wherein 
and  whereon  the  said  ancient  public  fishery  is  situate  as  aforesaid,  the  said  last-mentioned 
inacliiue,  weir,  or  eugine,  commonly  called  a salmon  weir,  unlawfully,  wilfully,  and  inju- 
riously did  continue,  and  still  doth  continue  so  erected,  fixed,  put,  placed,  set,  made,  levied, 
enhanced,  straitened,  and  enlarged,  by  means  whereof  the  said  ancient  public  fishery,  and 
taking  and  catcliing  of  fish  therein  on  the  day  and  year  aforesaid,  and  on  the  said  other  days 
and  times,  bath  been,  and  still  is  greatly  injured,  obstructed,  straitened,  and  confined  ; to 
wit,  at  the  place  last  aforesaid,  in  the  county  aforesaid,  so  that  the  liege  subjects  of  our  said 
Lady  the  Queen  fishing  there  on  the  same  day  and  year  aforesaid,  and  on  the  said  other 
days  and  times,  could  not  nor  yet  can  fish,  use,  or  enjoy  the  said  ancient  public  fishery 
there,in  so  free  and  uninterrupted  and  beneficial  a manner  as  of  right  they  ought,  and  before 
that.time  had  been  used  and  accustomed  to  do,  to  the  great  damage  and  nuisance  of  all  the 
liege  subjects  of  our  said  Lady  the  Queen,  fishing  and  taking,  and  catching  fish,  in,  through, 
along,  and  upon  the  said  river,  in  the  said  ancient  public  fishery  therein,  to  the  evil  example 
of  all  others  in  the  like  case  offending,  and  against  the  peace  of  our  said  Lady  the  Queen, 


her  crown  and  dignity. 

' And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that  there 
now  is,  and  from  time  whereof  tlie  memory  of  man  remembereth  not  to  the  coiitraiy  hath 
been,  in  that  part  of  a certain' river  called  the  River  Suir,  whei-ein  the  tide  ebbs  and  flows, 
and  that  part  whereof  wherein  the  breadth  of  the  channel  of  the  said  river,  at  low  water  of 
spring-tides,  on  the  said  20th  day  of  February,  in  the  tenth  year  of  the  reign  of  our  said 
Lady  the  Queen,  was  and  still  is  less  than  three  quarters  of  a mile  statute  measure,  and 
lying  and  being  in  the  said  county  of  Waterford,  and  near  the  said  place  in  the  county 
aforesaid  called  Grantstown,  a certain  other  public  fishery  for  all  the  liege  subjects  of  our 
said  Ladv  the  Queen  and  her  predecessors,  with  nets,  rods,  and  lines,  to  fish  for  salmon  and 
other  fisli  at  all  lawful  times  and  seasons  of  the  year,  without  impediment  or  obstruction, 
and  for  that  purpose  to  pass  and  re[>ass  in  boats  in,  through,  along,  and  over  the  said  part 
of  the  said  river  for  the  purpose  of  taking  and  catching  salmon  and  other  fish  at  their  free 
win  and  pleasure  as  aforesaid,  without  any  impediment,  obstruction,  hindrance,  or  dis- 
turbance whatsoever,  to  wit,  at  the  place  aforesaid ; and  the  jurors  aforesmd  do  further 
present,  that  the  said  Arthur  O’Neill,  on  the  said  20th  day  of  February,  .in  the  said  tenth 
year  of  the  reign  of  the  said  Lady  our  Queen,  and  on  divers  other  days  and  times  between 
that  day  and  tlie  day  of  taking  this  inquisition,  with  force  and  arms,  at  Grantstown  aforesaid, 
in  the  county  of  Waierford  aforesaid,  unlawfully,  wilfully,  and  injuriously  did  erect  and  put, 
place,  fix,  set,  make,  levy,  enhance,  straiten,  and  enlarge,  in  and  across  the  said  part  of 
the  said  river  wherein  and  whereon  the  said  last-mentioned  ancient  public  fishery  is  situate  as 
aforesaid,  near  to  the  said  place  called  Grantstown,  in  the  county  of  Waterford  aforesaid,  a 
certain  other  machine,  weir,  or  engine,  commonly  called  a salmon  weir,  aud  in  part  composed 
and  formed  of  iron  and  wood,  and  w ooden  and  iron  stakes  and  poles  set  into  the  soil  and 
bed  of  the  said  river,  with  nets,  traps,  and  snares  affixed  and  fastened  therein  and  thereto, 
for  the  catching  of  salmon  and  other  fish,  and  in  that  part  of  the  said  river  wherein  and 
whereon  the  said  last-mentioned  ancient  public  fishery  is  situate  as  aforesaid,  of  a great 

height. 
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height,  to  wit,  of  the  height  of  20  feet,  over  the  bed  of  the  said  river,  in  that  part  thereof  as  J.  C.  Akuch,  Estj. 

aforesaid,  and  of  great  length,  to  wit,  of  the  length  of  200  feet  across  the  said  part  of  the  

said  river,  in  the  county  aforesaid  ; and  that  the  said  Arthur  O’Neill,  on  the  said  20th  day  7 May  1849. 
of  February,  in  the  said  tenth  year  of  the  reign,  and  on  divers  other  days  between  that  ' 

day  and  the  day  of  taking  this  inquisition,  with  force  and  arms,  at  the  place  last  afore- 
said, in  the  county  of  Waterford,  in  the  said  part  of  the  said  river  wherein  and  whereon 
the  said  last-mentioned  ancient  public  fishery  is  situate  as  last  aforesaid,  the  said  last- 
mentioned  machine,  weir,  or  engine,  with  the  traps,  nets,  and  snares  affixed  and  fastened 
therein  and  thereto  as  aforesaid,  commonly  called  a salmon  weir,  unlawfully,  wilfully 
and  injuriously  did  continue,  and  still  doth  continue,  ao  erected,  fixed,  put,  placed,  set  made' 
levied,  enhanced,  straitened,  and  enlarged,  and  thereby  and  therewith  did  then  and  there 
catch,  and  still  doth  continue  to  catch,  divere  large  quantities  of  salmon,  to  wit,  50  OOO 
salmon,  and  divers  large  quantities  of  fry  of  salmon,  the  said  Arthur  O’Neill  not  bein»  the 
proprietor  of  a several  fishery  in  the  whole  of  the  said  River  Suir  at  the  time  of  th^said 
last-mentioned  erecting,  fixing,  putting,  placing,  setting,  levying,  enhancing,  making,  strait- 
ening, and  enlarging  the  said  last-mentioned  machine,  weir,  or  engine,  to  wit,  on  the  d'ay  and 
year  last  aforesaid,  nor  at  any  time  since,  to  wit,  at  Grantstovvn  aforesaid,  in  the  county  of 
"Waterford  aforesaid,  by  means  whereof  the  said  last-mentioned  ancient  public  fishery,  and 
the  taking  and  catching  of  salmon  and  other  fish  therein,  on  the  day  and  year  aforesaid,  and 
on  the  said  other  days  and  times,  hath  been,  and  still  is,  greatly  injured,  obstructed,  strait- 
ened, and  confined,  to  wit,  at  the  place  last  aforesaid,  in  the  county  aforesaid,  so  that  the 
liege  subjects  of  our  said  Lady  the  Queen  fishing  there  on  the  same  day  and  year  aforesaid 
and  on  the  said  other  days  and  times,  could  not,  nor  yet  can,  fish,  use,  or  enjoy,  the  said 
last-mentioned  ancient  public  fishery  there,  nor  pass  and  repass  for  the  purpose  aforesaid 
with  boats,  nor  fish,  with  rods,  nets,  and  lines  aforesaid,  in  so  free,  uninteiTupted,  and 
beneficial  a manner  as  of  right  they  ought,  and  before  that  time  had,  been  used  and  accus- 
tomed to  do,  to  the  great  damage  and  nuisance  of  all  the  liege  subjects  of  our  said  Lady  tiie 
Queen  fishing  and  taking  and  catching  fish  in,  through,  along,  and  upon  the  said  river,  iu 
the  said  last-mentioned  ancient  public  fishery  therein,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that  the- 
said  River  Suir,  that  is  to  say,  a certain  part  thereof  lying,  being,  and  situate  in  the  county 
of  Waterford,  is  an  ancient  and  navigable  river,  wherein  the  tide,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  hath  ebbed  and  flowed,  and  still  doth  ebb  and  flow 
and  is  a river  wherein  salmon  and  other  fish  should  pass  up  from  the  sea.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that  the  said  Arthur  O’Neill, 
on  the  said  20th  day  of  February,  in  the  said  10th  year  of  the  reign  of  our  said  Lady  the' 

Queen,  with  force  and  arms,  at  ferantstown  aforesaid,  in  the  county  of  Waterford  aforesaid 
unlawfully  did  erect,  fix,  set,  put  up,  make,  levy,  enhance,  straiten,  and  enlarge,  in  the  bed^ 
and  soil  of  the  said  river,  and  in  the  tidal  part  thereof,  at  Grantstovvn  aforesaid,  in  the  county 
of  Waterford  aforesaid,  a certain  other  weir,  composed-in  part  of  wood  and  iron,  and  wooden 
and  iron  stakes  and  poles,  and  which  weir  was  accommodated  and  contrived  for  the  laying 
and  fixing  of  nets  and  engines  to  catch  and  destroy  salmon  and  other  fish,  to  wit,  at 
Grantstovvn  aforesaid,  in  the  county  of  Waterford  aforesaid,  to  the  great  dam-age  and  nuisance 
of  all  tlie  liege  subjects  of  our  said  Lady  the  Queen,  fishing  and  taking  and  catching  fish 
in,  through,  along,  and  upon  the  said  river,  in  the  said  last-mentioned  tidal  and  navigable 
part  thereof,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  ot  our  said  Lady  the  Queen,  her  crown  and  dignity. 

And  the  jurors  aforesaid  do  further  say  and  present,  that  the  said  River  Suir,  that  is  to 
say,  a certain  part  thereof  lying,  being,  and  situate  in  the  county  of  Waterford,  is  an  ancient 
and  navigable  river,  wherein  the  tide  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  hath  ebbed  and  flowed,  and  still  doth  ebb  and  flow,  and  is  a river  wherein 
salmon  and  other  fish  should  pass  up  from  the  sea;  and  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  say  and  present,  that  the  said  Arthur  O’Neill,  on  the  said  20th 
day  of  February,  in  the  said  10th  year  of  the  reign  of  our  said  Lady  the  Queen,  with  force 
and  arms,  at  Grantstovvn  aforesaid,  in  the  county  of  Waterford  aforesaid,  unlawfully  did  erect, 
fix,  set  up,  make,  levy,  enhance,  straiten,  and  enlarge,  in  the  bed  and  soil  of  the  said  river, 
and  in  the  tidal  and  navigable  part  thereof,  in  the  county  aforesaid,  a certain  other  weir, 
composed  in  part  of  wood  and  iron,  and  stakes  and  poles,  and  which  weir  was  accommo- 
dated and  contrived  for  the  laying  and  fixing  of  nets  and  engines  to  catch  and  destroy 
salmon  and  salmon  fry,  and  other  fish,  and  did  thereby  and  therewith  catch  aiul  destroy 
divers  laige  quantities  of  salmon  and  other  fish,  to  wit,  60,000  salmon,  50,000  trout,  and 
60,000  salmon  fry,at  Grantstovvn  aforesaid,  in  the  county  of  Waterford  aforesaid ; and  that 
the  said  Arthur  O’Neill,  on  the  said  20th  day  of  February,  in  the  said  lOth  year  of  the 
reign  ot  our  said  Lady  ihe  Queen,  and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  taking  this  inquisition,  with  force  atid  arms,  at  the  place  aforesaid,  in  the  county 
of  Waterford  aforesaid,  in  the  said  last-mentioned  tidal  part  of  the  said  river,  the  said  last- 
mentioned  weir,  accommodated  and  contrived  as  last  aforesaid,  did  continue  and  still  doth 
continue  so  erected,  fixed  up,  enhanced,  straitened,  and  enlarged,  to  wit,  at  the  place  afore- 
said, in  the  county  of  Waterford  aforesaid,  to  the  great  damage  and  nuisance  of  all  the 
liege  subjects  of  our  said  Lady  the  Queen,  fishing  and  taking  and  catching  of  fish  in, 
through,  along,  and  upon  the  said  river,  in  the  said  last-mentioned  tidal  and  navigable  part 
thereof,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown,  and  dignity. 
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And  the  juvors  afores^d,  upon  their  oath  aforesaid,  do  further  say  and  present,  that  the 
River  Suit,  that  is  to  say,  a certain  part  of  said  river,  lying  and  being  in  the  county  of  Water- 
ford, is,  and  from  time  whereof  the  memory  of  man  is  not  to  the  contrary  hath  been,  an 
ancient  river,  and  the  Queen's  ancient  and  common  highway,  for  all  the  liege  subjects  of  our 
said  Lady  the  Queen  and  her  predecessors,  with  their  ships,  barges,  lighters,  boats,  wherries, 
and  other  vessels,  to  navigate,  sail,  row,  pass,  repass,  and  labour,  at  their  free  will  and  pleasure, 
without  any  impediment  or  obstruction  whatsoever.  And  the  Jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  Arthur  O’Neill,  on  the  said  20th  day  of 
February,  in  the  said  lOlh  year  of  the  reign  of  our  Sovereign  Lady  Victoria,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  taking  this  inquisition,  with  force 
and  arms,  at  Grantstown,  in  the  county  aforesaid,  unlawfully,  wilfully,  and  injuriously,  did 
erect,  fix,  put  up,  place,  and  set  in  the  said  river  and  Queen’s  ancient  and  common  highway 
there,  near  a certain  place  called  Grantstown,  a certain  other  trap,  snare,  machine,  and  engine, 
commonly  called  a stake  weir,  for  the  taking  and  catching  of  fish,  and  composed  in  part  of 
wood  and  wooden  stakes  and  netting  ; and  that  the  said  Arthur  O’Neill,  on  the  said  20th  day 
of  February,  in  the  year  last  aforesaid,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  taking  this  inquisition,  with  force  and  arms,  at  the  place  last  aforesaid, 
in  the  county  aforesaid,  in  the  said  river  and  Queen’s  ancient  and  common  highway  there, 
the  said  last-mentioned  trap,  snare,  machine,  and  engine,  called  a'stake  weir,  unlawfully, 
wilfully,  and  injuriously  did  continue,  and  still  doth  continue  so  erected,  fixed,  put  up,  placed, 
•and  set  in  the  said  river  and  Queen’s  ancient  and  common  highway,  as  aforesaid,  by  means 
whereof  the  navigation  and  free  passage  of,  in,  through,  along,  and  upon  the  said  River 
Suir  and  Queen’s  common  and  ancient  liighway  there,  on  the  day  and  year  aforesaid,  and  on 
the  said  other  days  and  times,  hath  been  and  still  is  greatly  straitened,  obstructed,  and  con- 
fined, to  wit,  at  the  place  last  aforesaid,  in  the  county  aforesaid,  so  that  the  liege  subjects  of 
our  said  Lady  the  Queen,  navigating,  sailing,  rowing,  passing,  vepassing,  and  labouring  with 
their  ships,  barges,  lighters,  boats,  wherries,  and  other  vessels,  in,  through,  along,  and  upon 
the  said  river  and  Queen’s  ancient  and  common  highway  there,  on  the  same  day  and  year 
aforesaid,  and  on  the  said  other  days  and  times,  could  not  uor  yet  can  go,  navigate,  sail,  row, 
pass,  and  labour  with  their  ships,  barges,  lighters,  boats,  wherries,  and  other  vessels,  upon 
and  about  their  lawful  and  necessary  affairs  and  occasions,  in,  through,  along,  and  upon  the 
said  liver  and  Queen’s  ancient  and  common  highway  there,  in  so  free  and  uninterrupted  a 
manner  as  of  right  they  ought  and  before  had  been  used  and  accustomed  to  do,  to  the  great 
damage  and  nuisance  of  all  the  Uege  subjects  of  our  said  Lady  the  Queen,  navigating,  sailing, 
rowing,  passing,  repassing,  and  labouring  with  their  ships,  barges,  lighters,  boats,  wherries, 
and  other  vessels,  in,  through,  along,  and  upon  the  said  River  Suir  and  Qneen’s  ancient  and 
common  highway  there,  to  the  great  obstruction  of  trade  and  navigation  of  and  upon  the 
said  river,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown,  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that  the 
■said  River  Suir,  that  is  to  say,  a certain  part  thereof  lying,  being,  and  situate  in  the 
county  of  Waterford,  is  an  ancient  and  navigable  river,  wherein  the  tiSe,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  hath  ebbed  and  flowed,  and  still  doth  ebb  and 
flow,  and  is  a river  wherein  salmon  should  pass  up  from  the  sea;  and  the  jurors  aforesaid 
upon  their  oath  aforesaid,  do  further  say  and  present,  that  the  said  Arthur' O’Neill,  on  the 
2i0lh  day  of  February,  in  the  said  1 0th  year  of  the  reign  of  our  said  Lady  the  Queen,  with 
force  and  arms,  at  Grantstown  aforesaid,  in  the  county  of  Waterford  aforesaid,  unlawfully  did 
erect,  put  up.  and  set  a certain  other  stake  weir,  commonly  called  a Scotch  weir  and  com- 
posed in  part  of  iron  and  wood,  and  wooden  and  iron  stakes,  and  of  nets  fastened  on  and 
affixed  thereto  for  the  taking  and  catching  of  salmon  and  other  fish,  in  the  said  tidal  part  of 
the  said  iiver,  in  the  county  aforesaid,  where  the  breadth  of  the  channel  of  the  said  river,  at 
low  water  of  spring-tides,  was  then  and  still  is  less  than  three  quarters  of  a mile  statute 
measure,  the  said  Arthur  O’Neill  then  and  there  not  being  the  proprietor  of  a several  fishery 
m the  whole  oftlie  said  river,  or  in  any  part  thereof,  to  wit,  at  Grantstown  aforesaid,  in  the 
county  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and 
present,  that  the  said  Arthur  O’Neill,  on  the  said  20tli  day  of  February,  in  the  said  10th 
year  of  the  reign  of  our  said  Lady  the  Queen,  and  on  divers  other  days  between  that  day 
and  the  day  ot  taking  this  inquisition,  with  force  and  arms,  at  Grantstown  aforesaid  in  the 
county  of  Waterford  aforesaid,  m the  said  last-mentioned  tidal  part  of  the  said  River  Suir 
the  said  last-mentioned  stake  weir,  commonly  called  a Scotch  weir  as  aforesaid,  unlawfully' 
wiKully,  and  injuriously  did  continue,  and  still  doth  continue,  so  erected,  put  up.  and  set  to 
wit,  at  Grantstown  aforesaid,  m the  county  of  Waterford  aforesaid,  the  said  Arthur  O’Neill 
not  being  the  proprietor  of  a several  fisheiy  in  the  whole  of  the  said  River  Suir  at  the  time 
of  the  said  erecting,  putting  up,  and  setting  of  the  said  last-mentioned  stake  weir,  commonly 
called  a Scotch  weir,  to  w-t,  on  the  day  and  year  last  aforesaid,  nor  at  any  time  since,  to  wit 
at  Grantstown  aforesaid,  m the  county  aforesaid,  to  the  great  damage  and  common  nuisance 
of  all  the  hege  subjects  of  our  said  Lady  the  Queen,  fishing  and  taking  and  catcbin<^  salmon 
and  other  fish  m and  along  and  upon  the  said  river  in  the  said  last-mentioned  tidal  and 
navigable  part  thereof,  to  the  evil  example  of  all  others  in  a like  case  offendin<i,  and  aoainst 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity.  “ ° 


And_  the  jurore  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present  that  the 
«aid  River  Suir,  that  is  to  say,  a certain  part  thereof  lying,  being,  and  situate  in  the  county 
of  Waterford,  is  an  ancient  and  navigable  river,  wherein  the  tide,  from  time  whereof  tlra 


i say,  a certain  part  thereof  lying,  being,  and  situate  in  the  county 
, eat  and  navigable  river,  wherein  the  tide,  from  time  whereof  tlra 

memory  ot  man  is  not  to  the  contrary,  hath  ebbed  and  flowed,  and  still  doth  ebb  and  flow, 

and 
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and  is  a river  wherein  salmon  and  salmon  fry  were  used  to  and  should  pass  up  from  the  sea 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that  the  said 
Arthur  O’Neill,  on  the  said  20th  day  of  February,  in  the  said  lOth  year  of  the  reign  of  our 
said  Lady  the  Queen,  with  foroe  and  arms,  atGrantstown  aforesaid,  in  the  county  ofWater- 
ford  aforesaid,  unlawfully  did  erect,  put  up,  and  set  a fixed  net,  and  upon  posts  set  into  the 
soil  and  bed  of  the  said  tidal  part  of  the  said  river,  for  the  taking  and  catching  of  salmon 
and  other  €sh  in  the  said  tidal  part  of  the  said  river,  in  the  county  aforesaid,  where  the 
breadth  of  the  channel  of  the  said  river  at  low  water  of  spriug-tides  was  then*  and  still  is 
less  than  three  quarters  of  a mile  statute  measure,  the  said  Arthur  O’Neill  not  beino-  the 
proprietor  of  a several  fishery  in  the  whole  of  the  said  river,  to  wit,  at  Grantstown  aforesaid 
in  the  county  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
say  and  present,  that  the  said  Arthur  O’Neill,  on  the  said  20th  day  of  Febmary,  in  the  said 
30th  year  of  the  reign  of  our  said  Lady  the  Queen,  and  on  divers  other  days  between  that 
day  and  the  day  of  taking  this  inquisition,  with  force  and  arms,  at  Grantstown  aforesaid  in 
the  county  aforesaid,  and  in  the  said  last-mentioned  tidal  part  of  the  said  River  Suir  the 
said  fixed  net,  fixed  upon  posts  as  albresaid,  wilfully,  unlawfully,  and  injuriously  did  con- 
tinue, and  still  doth  continue  so  erected,  put  up,  and  set,  to  wit,  at  Grantstown  aforesaid  in 
the  county  of  Waterford. aforesaid,  the  said  Arthur  O’Neill  not  being  the  proprietor  o*f  a 
several  fishery  in  the  whole  of  the  said  River  Suir  at  the  time  of  the  said  erecting,  putting 
up,  and  setting  of  the  .said  fixed  net,  on  the  day  and  year  last  aforesaid,  nor  at  any  time 
since,  to  wit,  at  Grantstown  aforesaid,  in  the  county  aforesaid,  to  the  great  damage  and  com- 
mon nuisance  of  all  the  liege  subjects  of  our  said  Lady  the  Queen,  fishing  and  taking  and 
catching  salmon  and  other  fish  in  and  along  and  upon  the  said  river,  in  the  said  last-men- 
tioned tidal  and  navigable  part  thereof  to  the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that  the 
said  River  Suir,  that  is  to  say,  a certain  part  thereof  lying,  being,  and  situate  in  the  county 
of  Waterford,  is  an  ancient  and  navigable  river,  wherein  the  tide,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  hath  ebbed  and  flowed,  and  still  doth  ebb  and  flow, 
and  is  a river  wherein  salmon  were  used  to  and  should  pass  up  from  the  sea.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that  the  said  Arthur 
O’Neill,  on  the  said  20th  day  of  February,  in  the  said  30th  year  of  the  reign  of  our  said 
Lady  the  Queen,  with  force  and  arms,  at  Grantstown  aforesaid,  in  the  county  of  Waterford 
unlawfully  did  erect,  put  up,  and  set  a fixed  n£t  upon  posts  set  into  the  soil  and  bed  of  the 
said  tidal  part  of  the  said  river,  for  the  taking  and  catching  of  salmon  and  otlier  fish  in  the 
said  tidal  part  of  the  said  river,  in  the  county  aforesaid,  where  the  breadth  of  the  channel  of 
the  said  river,  at  low  water  of  spring-tides,  was  then  and  still  is  less  than  three  quarters  of 
a mile  statute  measure,  the  said  Arthur  O’Neill  not  being  the  proprietor  of  a several  fishery 
in  the  whole  of  said  river,  to  wit,  at  Grantstown  aforesaid,  in  the  county  aforesaid,  a'minst 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity,  and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

True  Bill,  for  self  and  fellow  Jurors. 

(signed)  John  Power. 


Summer  Assizes,  1848. 

County  of  Waterford, "j  1.  The  jurors  for  our  Lady  the  Queen,  upon  their  oath,  do  say  and 
to  Wit.  j present,  that  there  now  is,  and  from  time  whei'eof  the  memory  of 

maat  remembereth  not  to  the  contrary  hath  been,  in  that  part  of  a certain  river  called  the 
River  Suir,  wherein  the  tide  ebbs  and  flows,  and  wherein  salmon  and  other  fish  are  used  to 
pass  up  from  the  sea,  and  lying  and  being  in  the  county  of  Waterford,  and  near  a certain 
place  in  the  county  aforesaid  called  Grantstown,  u public  fishery  for  all  the  liege  subjects  of 
our  said  Lady  the  Queen,  and  her  predecessors,  with  nets,  rods,  and  lines,  to  fish  for  salmon 
and  other  fish,  at  all  lawful  times  and  seasons  of  the  year,  without  impediment  or  obstruc- 
tion, and  for  that  purpose  to  pass  and  repass  in  boats,  in,  to,  along,  and  over  the  said  part 
of  the  said  river,  for  the  purpose  of  taking  and  catching  salmon  aird  other  fish,  at  their  free 
will  and  pleasure,  v/ithout  any  impediment,  hindrance,  or  obstruction  whatsoever  ; to  wit,  at 
Grantstown  aforesaid,  in  the  county  of  Waterford  aforesaid.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  say  and  present,  that  Arthur  O’Neill,  late  of  Waterford,  in 
the  county  of  the  city  of  Waterford,  gentleman,  on  the  11th  day  of  June,  in  the  10th  year  of 
the  rei^n  of  our  Sovereign  Lady  Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Irelana  Queen,  Defender  of  the  Faith,  and  so  forth,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  taking  this  inquisition,  with  force  and  arms, 
at  Grantstown  aforesaid,  in  the  county  of  Waterford  aforesaid,  unlawfully,  wilfully,  and 
injuriously  did  erect  and  put  up,  place,  fix,  and  set,  construct,  make,  levy,  euliance,  straiten, 
and  enlai'ge,  in  and  across  the  said  tidal  part  of  the  said  river,  wherein  and  whereon  the  said 
ancient  public  fishery  is  situate  as  aforesaid,  near  the  said  place  called  Grantstown  aforesaid, 
in  the  county  of  Waterford  aforesaid,  a c.ertain  machine,  weir,  or  engine,  for  the  purpose  of 
catching  salmon  and  other  fish,  commonly  called  a salmon  weir,  and  in  part  composed  and 
formed  of  iron  and  wood,  and  wooden  and  iron  stakes,  and  poles  set  into  the  soil  and  bed  of 
the  said  river,  with  nets  fastened  and  affixed  thereto,  and  in  that  part  of  the  said  river 
wherein  and  whereon  the  said  ancient  public  fishery  is  situate  as  aforesaid  j and  that  he,  the 
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said  Arthur  O’Neill,  on  the  said  11th  day  of  June,  in  the  said  10th  year  of  the  reign  last 
aforesaid,  and  on  divers  other  days  between  that  and  the  day  of  taking  this  inquisition,  with 
force  and  arms,  at  the  place  last  aforesaid,  in  the  county  of  Waterford  aforesaid,  in  the  said 
part  of  the  said  river  wherein  and  whereon  the  said  ancient  public  fishery  is  situate  as  afore- 
said. the  said  last-mentioned  machine,  weir,  or  engine,  commonly  called  a salmon  weir, 
unlawfuily,  wilfully,  and  injuriously  did  continue,  and  still  doth  continue  so  constructed, 
ere.cted,  fixed,  put,  placed,  set,  made,  levied,  enhanced,  straitened,  and  enlarged,  by  means 
whereof  the  said  ancient  public  fishery,  and  taking  and  catching  of  fish  therein,  on  the  day 
and  year  aforesaid,  and  on  the  said  other,  days  and  times,  hath  been  and  still  is  greatly 
injured,  obstructed,  straitened,  and  confined,  to  wit,  at  the  place  last  aforesaid,  in  the  county- 
aforesaid,  so  that  tlie  liege  subjects  of  our  said  Lady  the  Queen  fishing  there  on  the  same 
day  and  year  aforesaid,  and  on  the  said  other  days  and  times,  could  not,  nor  yet  can,  fish, 
use,  or  enjoy  the  said  ancient  public  fishery  there  in  so  free,  uninterrupted,  and  beneficial  a 
manner  as  of  right  they  ought,  and  before  that  time  had  been  used  and  accustomed  to  do,  .to 
the  great  damage  and  nuisance  of  all  the  liege  subjects  of  our  said  Lady  the  Queen,  fishing, 
and  taking,  and  catching  fish,  in,  through,  along,  and  upon  the  said  river,  in  the  said  uircient 
public  fishery  therein,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and  agaii^t 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

2.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that 
there  now  is,  and  from  time  whereof  the  memory  of  man  remembereth  not  to  the  contrary 
hath  been,  in  that  part  of  a certain  river  called  the  River  Suir,  wherein  the  tide  ebbs  and 
flows,  and  wherein  salmon  and  other  fish  are  used  to  pass  up  from  the  sea,  and  in  that  part 
thereof  .wherein  the  breadth  of  the  channel  of  the  said  river  at  low  water  of  spring-tides, 
on  the  said  lltli  day  of  June,  hi  the  10th  year  of  the  reign  of  our  said  Lady  the  Queen,  was 
and  still  is  less  than  three  quarters  of  a mile,  statute  measure,  and  lying  and  being  in  the 
said  county  of  Waterford,  and  near  the  said  place,  in  the  county  aforesaid,  called  Grants- 
town,  a certain  other  public  fishery,  for  all  the  liege  subjects  of  our  said  Lady  the  Queen, 
and  her  predecessor,  with  nets,  rods,  and  lines  to  fish  for  salmon  and  other  fish  at  all  lawful 
times  and  seasons  of  the  year,  without  impediment  or  obstruction,  and  for  that  purpose  to 
pass  and  repass  in  boats  in,  through,  along,  and  over  the  said  part  of  the  said  river,  lor  the 
purpose  of  taking  and  catching  salmon  and  other  fish  at  their  free  will  and  pleasure,  as 
aforesaid,  without  impediment,  obstruction,  hindrance,  or  disturbance  whatsoever,  to  wit,  at 
the  place  aforesaid.  .And  the  jurors  afoi-esaid  do  further  present,  that  the  said  Arthur 
O’Neill,  on  the  said  11th  day  of  June,  in  the  said  10th  year  of  the  reign  of  our  said  Lady  the 
Queen,  and  on  divers  other  days  and  times  between  that  day  and  the  day  of  taking-  this 
inquisition,  with  force  and  arms,  at  Grantstown  aforesaid,  in  the  county  of  Waterford  afore- 
said, unlawfully,  wilfully,  and  injuriously,  did  erect  and  put,  place,  fix,  set,  make,  construct, 
levy,  enhance,  straiten,  and  enlarge,  in  and  across  the  said  part  of  the  said  river  wherein  and 
whereon  the  said  last-mentioned  ancient  public  fishery  is  situate  as  aforesaid,  near  the  said 
place  called  Grantstown,  in  the  county  of  Waterford  aforesaid,  a certain  other  machine, 
weir,  or  engine,  commonly  called  a salmon  weir,  and  in  part  composed  and  formed  of  iron 
and  wood,  and  wooden  and  iron  stakes  and  poles  set  into  the  soil  and  bed  of  the  said  river 
with  nets,  tmps,  and  snares  affixed  and  fastened  therein  and  thereto,  for  the  catchino-  of 
salmon  and  the  fry  of  salmon  and  other  fish,  and  in  that  part  of  the  said  river  wherein  and 
whereon  the  said  last-mentioned  ancient  public  fishery  is  situate  as  aforesaid  of  a great 
height,  to  wit,  of  the  height  of  20  feet,  over  the  bed  of  the  said  river,  in  the  part  thereof 
as  aforesaid,  and  of  great  length,  to  wit,  of  the  length  of  200  feet  across  the  said  part  of 
said  nver,  in  the  county  aforesaid  ; and  that  the  said  Arthur  O’Neill,  on  the  said  11th  day 
of  June, in  the  said  10th  yearof  the  reign, and  on  divers  other  days  between  that  day  and 
the  day  of  taking  tins  inquisition,  with  force  and  arms,  at  the  place  last  aforesaid  in 
the  county  of  Waterford  aforesaid,  in  the  said  part  of  the  said  river  wherein  and  whereon 
the  said  last-mentioned  ancient  public  fishery  is  situate  as  last  aforesaid,  the  said  last- 
mentioned  machine,  weir  or  engine,  with  the  traps,  nets,  and  snares  affixed  and  fastened 
therein  and  thereto  as  aforesaid,  commonly  called  a salmon  weir,  unlawfully  wilfully  and 
injuriously  did  continue,  and  still  doth  continue  so  constructed,  erected,  fixed  mit  nlaced 
set,made,levied,  enhanced,  straitened,  and  enlarged,  and  thereby  and  therewiSi  did  then 
ftch  dirers  large  quantities  of  salmon,  to  tvit, 
SO.OOO  salmon,  anil  divers  large  quantities  of  tire  fry  of  salmon,  to  wit,  60,000  frv  of  salmon 
and  otlier  fish,  lie  the  said  Artlim  0-Ne.ll  not  being  the  propileloi  of  a several  fis’heiv  in  the 
whole  of  the  said  River  Suii  at  the  time  of  the  said  last-mentioned  erecting,  fixinv,  putting 
placing,  setting,  levying,  enhancing,  making,  straitening,  and  enlarging  the  said  last-me£ 
tinned  machine,  wmr,  or  engine,  to  wit,  on  ttie  day  and  year  last  aforesaid,  nor  at  any  time 
since,  to  wit,  at  Grantstown  aforesaid,  in  the  county  of  Waterford  aforesaid,  bv  Leans 

mir'cth  « 1 “d  “■'““*‘““‘1  and  the  taking  and  catching  oi  salmon 

and  other  fisli  therein,  on  the  day  and  year  aforesaid,  and  on  the  said  other  days  ami  times 
hath  been,  and  stdl  is,  greatly  injured,  obstnicted,  straitened,  and  confined,  to  wit  L tlm 
^ace  last  aforesaid,  m iTie  county  aforesaid,  so  that  the  liege  subjects  of  our  said  lady  the 
Queen  fishing  there,  on  the  saine  day  and  year  aforesaid,  and  L the  said  other  days^and 
times,  could  not,  nor  yet  can,  fish,  use,  or  enjoy  the  said  last-mentioned  ancientpublic  fehery 
there,  nor  pay  and  repass  for  the  purpose  aforesaid  with  boats,  nor  fish  with  tdds,  nets  and 
lines  aforesaid,  in  so  free,  uninterrupted,  and  beneficial  a manner  as  of  right  they  oavht  and 
before  that  time  had  been  accustomed  to  do,  to  the  great  damage  and  nuisaiiLe  o°'  ail  the 
liege  subjects  of  our  said  lady  the  Queen  so  fishing  and  takinganj catching  fish,  in,  through 
along,  and  upon  the  said  river,  in  the  said  last-mentioned  ancient  public  Ishery  therein, 

the 
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the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of  our  said  , 
Lady  the  Queen,  her  crown  and  dignity. 

3.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that 
the  said  River  Suir,  that  is  to  say,  a certain  part  thereof  lying,  being,  and  situate  in  the 
county  of  Waterford,  is  an  ancient  and  navigable  river,  wherein  the  tide,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath  ebbed  and  flowed,  and  still  doth 
ebb  and  flow,  and  is  a river  -wherein  salmon  and  other  fish  should  and  are  used  to  pass  up 
from  the  sea;  and- the  jurors  aforesaid,  upon  their  oath  aforesaid, do  further  say  and  present, 
that  the  said  Arthur  O’Neill,  on  the  said  11th  day  of  June,  in.  the  said  10th  year  of  the 
reign  of  our  said  Lady  the  Queen,  -with  force  and  arms,  at  Grantstown  aforesaid,  in  the 
county  of  Waterford  aforesaid,  unlawfully  did  erect,  fix,  set,  put  up,  make,  levy,  enhance, 
straitesi,  and  enlarge,  in  the  bed  and  soil  of  the  said  river,  and  in  the  said  tidal  part  thereof, 
at  Grantstown  aforesaid,  in  the  county  of  Waterford  aforesaid,  a cert$.in  other  weir,  com- 
posed in  part  of  wood  and  iron,  and  wooden  and  iron  stakes  and  poles,  and  which  said  last- 
mentioned  weir  was  accommodated  and  contrived  for  the  laying  and  fixing  of  nets  aud 
engines  to  catch  and  destroy  salmon,  and  salmon  fry,  aud  other  fish,  to  wit,  at  Grantstown 
aforesaid,  in  the  county  of  Waterford  aforesaid,  to  the  great  damage  and  nuisance  of  all 
the  liege  subjects  of  our  said  Lady  the  Queen  fishing  aud  taking  and  catching  fish  in, 
through,  along,  and  upon  the  said  river,  to  the  evil  example  of  all  others  in  the  like  case 
ofleucling,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

4.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that 
the  said  River  Suir,  that  is  to  say,  a certain  part  thereof  lying,  being,  and  situate  in  the 
county  of  Waterford,  is  an  ancient  and  navigable  river,  wherein  the  tide,  fronr  the  time 
■whereof  the  memory  of  man  is  not  to  the  contrary,  hath  ebbed  and  flowed,  aud  still  doth  ebb 
and  flow,  and  is  a river  wherein  salmon  and  other  fish  should  and  are  used  to  pass  up  from 
the  sea;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that 
the  said  Arthur  O’Neill,  on  the  said  11th  day  of  June,  in  the  said  10th  year  of  the  reign  of 
our  said  Lady  the  Queen,  with  force  and  arms,  at  Gmntstown  aforesaid,  in  the  county  of 
Waterford  aforesaid,  unlawfully  did  ei'ect,  fix,  set  up,  make,  levy,  enhance,  construct, 
straiten,  and  enlarge,  in  the  bed  and  soil  of  the  said  river,  and  in  the  said  tidal  and  navigable 
part  thereof,  at  Grantstown  aforesaid,  in  the  county  of  Waterford  aforesaid,  a certain  other 
stake  weir,  composed  in  part  of -wood  and  iron,  and  stakes  aud  poles,  and  of  nets  affixed 
and  fastened  on  thereto,  and  -which  said  last-mentioned  weir  was  accommodated  and  con- 
trived for  the  laying  and  fixing  of  nets  and  engines  to  catch  and  destroy  salmon  and  salmon 
fry,  and  otlier  fish,  and  did  thereby  and  therewith  catch  and  destroy  divers  large  quantities 
of  salmon  and  salmon  fry,  and  other  fish,  to  wit,  50,000  salmon,  50,000  salmon  fry,  and 
60,000  trout,  at  Grantstown  aforesaid,  in  the  county  of  Waterford  aforesaid,  and  that  the 
said  Arthur  O’Neill,  on  the  said  lltli  day  of  June,  in  the  said  10th  year  of  the  reign  of  our 
said  Lady  the  Queen,  and  on  divers  other  days  and  times  between  that  day  and  the  day  of 
taking  this  inquisition,  with  force  and  arms,  at  the  place  aforesaid,  in  the  county  of  Water- 
ford aforesaid,  iu  the  said  last-mentioned  tidal  part  of  the  said  river,  the  said  last-mentioned 
weir,  accommodated,  constructed,  and  contrived  as  last  aforesaid,  did  continue,  and  still 
doth  continue  so  erected,  fixed,  set  up,  enhanced,  straiiened  and  enlarged,  to  wit,  at  the 
place  aforesaid,  in  the  county  of  Waterford  aforesaid,  to  the  great  damage  and  nuisance  of 
all  the  liege  subjects  of  our  said  Lady  the  Queen,  fishing  and  taking  and  catching  of  fish, 
in,  through,  along,  and  upon  the  said  river  (in  the  tidal  and  navigable  part  therein),  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

5.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that 
the  said  River  Suir,  that  is  to  say,  a certaiu  part  thereof  lying,  being,  and  situate  in  the 
county  of  Waterford,  is  an  ancient  and  navigable  river,  wherein  the  tide,  from  time  whereof 
the  memory  of  man  is  not  to  the  conlraiy,  hath  ebbed  and  flowed,  and  still  doth  ebb  and 
flow,  and  is  a river  wherein  salmon  should  ar»d  are  used  to  pass  up  from  the  sea  ; aud  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that  the  said  Arthur 
O’Neill,  on  the  llth  day  of  June,  in  the  said  10th  year  of  the  reign  of  our  said  Lady  the 
Queen,  with  force  and  arms,  at  Grantstown  aforesaid,  in  the  county  of  Waterford  aforesaid, 
unlawfully  did  erect,  construct,  fix,  enhance,  enlarge,  put  up  and  set  a certain  other  stake 
weir,  commonly  called  a Scotch  weir,  and  composed  in  part  of  iron  and  wood,  and  wooden 
and  iron  stakes,  and  of  nets  fastened  on  and  affixed  thereto,  for  the  taking  aud  catching  of 
salmon  and  other  fish,  in  the  said  tidal  part  of  the  said  river,  and  in  the  bed  and  soil  thereof, 
to  wit,  at  Grantstown  aforesaid,  in  the  county  of  Waterford  aforesaid,  where  the  breadth  of 
the  channel  of  the  said  river  at  low  water  of  spriug-tides  was  then,  and  still  is,  less  than 
three  quarters  of  a mile,  statute  measure,  the  said  Arthur  O’Neill,  not  being  the  proprietor 
of  a several  fishery  in  the  whole  of  the  said  river,  or  in  any  part  thereof,  to  wit,  at  Water- 
ford aforesaid,  in  the  county  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  say  and  present,  that  the  said  Arthur  O’Neill,  on  the  said  llth  day  of  June,  in 
the  said  lOtli  year  of  the  reign  of  our  said  Lady  the  Queen,  and  on  divers  other  days 
between  that  day  and  the  day  of  taking  this  inquisition,  with  force  and  arms,  at  Grantstown 
aforesaid,  in  the  county  of  Waterford  aforesaid,  in  the  said  last-mentionted  tidal  part  of  the 
said  River  Spir,  the  said  last-mentioned  stake  weir,  commonly  called  a Scotch  weir,  as 
aforesaid,  unlawfully,  wilfully,  and  irnuriously  did  continue,  and  still  doth  so  continue,  so 
erected,  put  up,  and  set,  to  wit,  at  Grantstown  aforesaid,  in  the  county  of  Waterford  afore- 
said, the  said  Arthur  O’Neill,  not  being  a proprie^r  of  a several  fishery  in  the  whole  of  the 
said  River  Suir  at  the  time  of  the  said  erecting,  putting  up,  and  setting  of  the  said  last- 

0.40.  3 I*  4 mentioned 
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- J.  C.  Alcock,  Esq.  mentioned  stake  weii*.  commonly  called  a Scotch  weir,  to  wit,  on  the  day  and  year  last 

• aforesaid,  nor  at  any  time  since,  to  wit,  at  Grantstown  aforesaid,  in  the  county  aforesaid,  to 

^le  great  damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said  Lady  the  Queen, 
fishing  and  taking  and  catching  salmon  and  other  fish  in  and  along  and  upon  the  said  river, 
m the  said  last-mentioned  tidal  and  navigable  part  thereof,  to  the  evil  example  of  all  others 
m a like  case  offending,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

• jurors  aforesaid,  on  their  oath  aforesaid,  do  further  say  and  present,  that  the 

vir  that  is  to  say,  a certain  part  thereof  lying,  being,  and  situate  in  the  county 

of  Waterford,  wlierein  the  tide  ebbs  and  flows,  and  wherein  the  breadth  of  the  channel  of 
* . water  of  spring-tides,  on  the  11th  day  of  June  in  the  lOtli  year  of  our 

said  Lady  the  Queen,  was  and  still  is  less  than  three  quarters  of  a mile  statute  measure,  is  an 
ancient  and  navigable  river,  wherein  salmon,  and  Siilmon  fry  and  other  fish,  do  and  should 
and  are  used  to  pass  down  to  the  sea;  and  thejurors  aforesaid,  on  theiroath  aforesaid,  do 
iurUier  say  and  preseni,  that  the  said  Arthur  O’Weill,  on  the  said  11th  day  of  June,  in  the 
said  1 0th  year  of  the  reign  of  our  said  Lady  the  Queen,  with  force  and  arms,  at  Grantstown, 
m the  county  of  Waterford  aforesaid,  unlawfully  did  erect,  fix,  set  up,  make,  construct, 
levy,  enhance,  s^aiten,  and  enlarge,  in  the  bed  and  soil  of  the  said  river,  and  in  the  said 
tidal  and  navigable  part  thereof,  in  the  county  of  Waterford  aforesaid,  a certain  other  weir, 
commonly  called  a Scotch  weir,  composed  in  part  of  wood-  and  iron,  and  stakes  and  poles 
nsed  and  set  into  the  soil  and  bed  of  the  said  river,  and  of  nets  affixed  aud  fastened  thereto, 
and  which  last-mentioned  weir  was  accommodated  and  contrived  for  the  layino-  and  fixitio- 
ot  nets  and  en^nes  to  obstruct  and  hinder  salmon,  and  other  fish,  and  the  fry  of  salmon° 
rom  going  and  passing  down  the  said  river  to  the  sea,  and  then  and  there  did  thereby  and 
tnerevvith  obstruct  and  hinder  divers  large  quantities  of  salmon,  and  other  fish  and  salmon  fry, 
to  wit,  50,000  salmon,  50,000  salmon  fry,  and  50,000  trout,  from  going  and  passing  down  the 
said  river  to  the  sea,  at  Grantstown  aforesaid,  iri  the  countv  of  Waterford  aforesaid ; and  that 
the  said  Arthur  0 NeiJl,  on  the  said  llth  day  of  June,  in  the  said  10th  year  of  the  reign  of 
ur  said  Lady  the  Queen  aforesaid,  and  on  divers  other  days  and  times  between  that  day  and 
rw®/  r tbismquisition.with  force  and  arms,  at  Grantstown  aforesaid,  in  the  county 

oi  Waterford  aforesaid,  m the  said  last-mentioned  tidal  part  of  the  said  River  Suir.the  said  last- 
j 'Ik  accommodated,  and  contrived,  as  last  aforesaid,  did  continue  and 

stiU  doth  continue  so  erected,  fixed,  set  up,  constructed,  enhanced,  straitened,  and  enlarired 
“V f""  aforesaid,  in  the  county  of  Wnlorford  aforesaid,  and  then  and  &re 
1.11“  “^'?“'*  nontinne.  and  still  doth  contiiine,  to  hinder  and  obstruct  divers 

“d  other  fish,  from  going  and  passing  down 
the  sard  river  to  the  ya ; to  wit,  60,000  salmon.  .50,000  salmon  tfy,  and  6o"ooo  t?out,  at 
thin  ” ‘>'n  “nnty  of  Wateiford  aforesaid,  the  said  Arthur  O’lNeill  not 

It  the  fime  of  «'=  ptopnetor  of  a several  fishery  in  the  whole  of  the  said  Rivet  Suit 
f.W  1 said  last-mentioned  erecting,  fixing,  setting  up,  making,  oonstructinv 

siiiS  vviraTriZt"ft“‘'’®’f“'*  enlarging  the  saiS  last-mentioned  weir,  or  at  any  tim°e 

dainai  sfotesn-d,  m the  county  of  Waterford  aforesaid,  to  the  great 

taS  owl  e t Endy  the  Queen,  fishingfand 

Si  itLv  Z pp™  ‘'■e  said  River  Suit,  to  the  evil  examfle  of 

«oSn  and  dignity  ““  “S™**  P“»=  <>1'  said  Lady  the  Queeg  her 

RiviriSh'SVaSfsSo  t'rS’  ““‘i  do  farther  say  and  present,  that  the 

Waterford’  wberpjn  t1  ^ thereof  lying,  being,  and  situate  in  the  county  of 

S , 1^  \ wherein  the  breadth  of  the  channel  of  the 

laS  “ '“den,  and  enlarge  in  the  bed  and  soil  of  the  said  rivii’,  and  in  the  said 

of  nets  and  engines  to  obst.  net  and  hinder  salmon  and  other  fish  from  maiTnd  nasit  n ? 

from 
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•from  going  and  passing  up  the  said  river  from  the  sea,  to  wit,  50,000  salmon  and  50,000  . 
trout,  at  Grantstown,  in  the  county  of  Waterford  aforesaid,  the  said  Arthur  O’Neill  not  being 
a proprietor  of  a several  fishery  in  the  whole  of  the  said  River  Suit  at  the  time  of  the  said 
last-mentioned  erecting,  fixing,  setting  up,  making,  constructing,  levying,  enhancing,  strait- 
ening, and  enlarging  the  said  last-mentioned  weir,  or  at  any  time  since,  to  wit,  at  Grants- 
tovvn  aforesaid,  in  the  county  of  Waterford  aforesaid,  to  the  great  damage  and  nuisance  of 
all  the  liege  subjects  of  our  said  Lady  the  Queen  fishing  and  taking  fish  in,  through,  along, 
and  upon  the  said  River  Suir  above  and  higher  up  upon  the  said  River  Suir  than  the  said 
last-mentioned  weir,  to  tlie  evil  example  of  all  others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

8.  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  say  and  present,  that  the 
River  Suir,  that  is  to  say,  a certain  part  thereof  lying,  being,  and  situate  in  the  county  of 
Waterford,  wherein  the  tide  ebbs  and  flows,  and  wherein  the  breadth  of  the  channel  of  the 
said  river  at  low  water  of  spring-tides,  on  the  11th  day  of  June,  in  the  10th  year  of  the 
reign  of  our  said  Lady  the  Queen,  was  and  still  is  less  than  three  quarters  of  a mile,  statute 
measure,  is  an  ancient  and  navigable  river,  wherein  salmon  and  other  fish  do  and  should  and 
are  used  to  pass  up  from  the  sea.  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
say  and  present,  that  the  said  Arthur  O’Neill,  on  the  said  llth  day  of  June,  in  the  10th 
year  of  the  reign  of  our  said  Lady  the  Queen,  with  force  and  arms,  at  Grantstown,  in  the 
county  of  Waterford  aforesaid,  unlawfully  did  erect,  fix,  set  up,  make,  construct,  levy, 
enhance,  straiten,  and  enlarge,  in  the  bed  and  soil  of  the  said  river,  and  in  the  said  tidal  and 
navigable  part  thereof,  in  the  county  of  Waterford  aforesaid,  a certain  other  weir,  commonly 
called  a Scotch  weir,  composed  in  part  of  wood  and  iron,  and  stakes  and  poles,  fixed  and 
set  into  the  soil  and  bed  of  the  said  river,  and  of  nets  affixed  and  fastened  thereto,  and 
•which  last-mentioned  weir  was  accommodated  and  contrived  for  the  laying  and  fixing  of 
nets  and  engines  to  obstruct  and  hinder  salmon  and  other  fish  from  going  and  passing  up  the 
said  river  from  the  sea,  and  to  catch  and  destroy  the  same,  and  then  and  there  did  thereby 
and  therewith  obstruct  and  hinder  divers  large  quantities  of  salmon  and  other  fish,  to  wit, 

50.000  salmon  and  50,000  trout,  from  going  and  passing  up  the  said  river  from  the  sea,  and 
then  and  there  did  thereby  and  therewith  catch  and  destroy  divers  large  quantities  of  the 
said  salmon  and  other  fish,  and  of  the  fry  of  salmon,  to  wit,  50,000  salmon,  50,000  fry  ot 
salmon,  and  60,000  trout,  at  Grantstown  aforesaid,  in  the  county  of  Waterford  aforesaid, 
and  that  the  said  Arthur  O’Neill,  on  the  said  llth  day  of  June,  in  the  said  10th  year 
of  the  reign  of  our  said  Lady  the  Queen  aforesaid,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  taking  this  inquisition,  with  force  and  arras,  at 
Grantstown  aforesaid,  in  the  county  of  Waterford  aforesaid,  in  the  last-mentioned  tidal  part 
of  the  said  River  Suir,  the  said  last-mentioned  weir  constructed,  accommodated,  and  con- 
trived as  last  aforesaid,  then  and  there  did  continue,  and  still  doth  continue  so  erected,  fixed, 
set  up,  constructed,  enhanced,  and  straitened  and  enlarged,  to  wit,  at  Grantstown  aforesaid, 
in  the  county  of  Waterford  aforesaid,  and  then  and  there  did  thereby  and  therewith  continue, 
to  wit,  from  thence  hitherto,  and  still  doth  continue  to  hinder  and  obstruct  divers  large 
quantities  of  salmon  and  other  fish  from  going  and  passing  up  the  said  river  from  the  sea,  to 
wit,  50,000  salmon  and  60,000  trout,  and  then  and  there  did  thereby  and  therewith  continue 
and  still  doth  continue  to  catch  and  destroy  divers  large  quantities  of  the  salmon  and  other 
fish  last  aforesaid,  and  of  the  fry  of  salmon,  to  wit,  50,000  salmon,  50,000  fry  of  salmon,  and 

60.000  trout,  at  Grantstown,  in  the  county  of  Waterford  aforesaid,  the  said  Arthur  O’Neill  not 
being  the  proprietor  of  a several  fishery  in  the  whole  of  the  said  River  Suir  at  the  time  of  the 
said  last-mentioned  erecting,  fixing,  setting  up,  making,  constructing,  levying,  enhancing, 
straitening,  and  enlarging  the  said  last-mentioned  weir,  or  at  any  time  since,  to  wit,  at 
Grantstown  aforesaid,  m the  county  of  Waterford  aforesaid,  to  the  great  damage  and  nui- 
sance of  all  the  liege  subjects  of  our  said  Lady  the  Queen,  fishing  and  taking  and  catching 
fish,  in,  through,  along,  and  upon  the  said  River  Suir,  above  and  higher  up  upon  the  said 
River  Suir  than  the  said  last-mentioned  weir,  and  in  the  tidal  and  na^gable  part  thereof,  to 
the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  Crown  and  dignity. 

9.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present,  that 
the  River  Suir,  that  is  to  say,  a certain  part  of  the  said  river  lying  and  being  in  the  county  of 
Waterford,  is  and  from  time  whereof  the  memory  of  roan  is  not  to  the  contrary  hath  been  an 
ancient  riveti  and  the  Queen’s  ancient  and  common  highway  for  all  the  liege  subjects  of  our  said 
Lady  the  Queen  and  her  predecessors,  with  their  ships,  barges,  lighters,  boats,  wherries,  and 
other  vessels  to  navigate,  sail,  row,  pass,  repass,  and  labo'ur,  at  Sieir  free  will  aiul  pleasure, 
without  any  impediment  or  obstruction  whatsoever.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  Arthur  O’Neill,  on  the  said  llth  day  of  June,  in  the 
said  1 Olh  year  of  the  reign  of  our  Sovereign  Lady  Victoria,  and  on  divers  other  days  and  times 
between  i hat  day  and  the  day  of  taking  this  inquisition,  with  force  and  arms,  at  Grantstown, 
in  the  county  aforesaid,  unlawfully,  wilfully,  and  injuriously  did  erect,  fix,  put  up,  place,  and 
set,  in  the  said  river  and  Queen’s  ancient  and  common  highway  there,  near  a certain  place 
called  Grantstown,  a certain  other  trap,  snare,  machine  and  engine  commonly  called  a stake 
weir,  for  the  taking  and  catching  of  fish,  and  composed  in  part  of  wood  and  wooden  stakes 
and  netting;  and  that  the  said  Arthur  O’Neill,  on  the  said  llth  day  of  June,  in  the  year 
last  aforesaid,  and  on  divers  other  days  and  times  between  that  day  and  the  day  of  taking 
this  inquisition,  with  force  and  arras,  at  the  place  last  aforesaid,  in  the  county  aforesaid,  in 
the  said  river  and  Queen’s  ancient  and  common  highway  there,  the  said  last-mentioned 
trap,  snare,  machine,  and  engine,  called  a stake  weir,  unlawfully,  wilfully,  and  injiiriouslydid 
continue,  and  still  doth  continue,  so  erected,  fixed,  put  up,  placed,  and  set  in  said  river  and 
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’ Queen’s  ancient  and  common  highway  as  aforesaid,  by  means  whereof  the  navigation  and 
free  passage  of,  in,  through,  along,  and  upon  the  said  River  Suir  and  Queen’s  ancient  and 
common  highway  there,  on  the  day  and  year  aforesaid,  and  on  the  said  other  days  and 
times,  hath  been  and  still  is  greatly  straitened,  obstructed,  and  confined,  to  wit,  at  the 
place  last  aforesaid,  in  the  county  aforesaid,  so  that  the  liege  subjects  of  our  said  Lady  the 
Queen,  navigating,  sailing,  rowing,  passing,  repassing,  and  labouring  with  their  ships,  barges, 
lighters,  boats,  wherries,  and  other  vessels  in,  through,  along,  and  upon  the  said  river  and 
Queen’s  ancient  and  common  highway  there,  on  the  same  day  and  year  aforesaid,  and  on  the 
said  other  days  and  times,  could  not  nor  yet  can  go,  navigate,  sail,  row,  pass,  and  labour 
with  their  ships,  barges,  lighters,  boats,  wherries,  and  other  vessels  upon  and  about  their 
lawful  and  necessary  affairs  and  occasions,  in,  through,  along,  and  upon  the  said  river  and 
Queen’s  ancient  and  common  highway  there,  in  so  free  and  uninterrupted  a manner  as  of 
right  they  ought  and  before  had  been  used  and  accustomed  to  do,  to  the  great  damage  and 
nuisance  of  the  liege  subjects  of  our  said  Lady  the  Queen  navigating,  sailing,  rowing, 
passing,  repassing,  and  labouring  with  their  ships,  barges,  lighters,  boats,  wherries,  and 
other  vessels  in,  through,  along,  and  upon  the  said  River  Suir  and  Queen’s  ancient  and  com- 
mon highway  there,  to  the  great  obstruction  oftrade  and  navigation  of  and  upon  the  said 
river,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and  against  tire  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

6944.  How  many  prosecution.s  were  there  against  O’Neill? — He  was  indicted 
under  the  statute  of  Charles ; I defended  him. 

6945.  In  what  year  ? — In  1842,  before  the  passing  of  the  late  Act  j he  was  prose- 
cuted then  at  petty  sessions,  under  the  new  Act;  the  complaint  was  dismissed. 
There  is  a double  appeal  given  under  that  Act  j the  Crown  appealed,  and  the 
dismissal  was  affirmed.  That  made  three  prosecutions.  He  was  then  indicted ; 
I believe  the  bills  against  him  were  ignored  either  once  or  twice. 

6946.  Sir  i7.  W.  £arron.]  The  second  prosecution,  if  I am  right,  was  in  1843? 
— The  second  prosecution  was  a summary  proceeding,  under  the  22d  section,  in 
1843,  before  a bench  of  magistrates  at  petty  sessions;  there  was  a dismissal. 
Then  there  vvas  an  appeal-against  that  dismissal  to  the  quarter  sessions,  and  the 
dismissal  was  aflirmed  ; then  there  was  an  indictment  preferred,  I think,  at  the 
following  assizes,  and  the  bills  were  ignored.  I am  not  certain  whether  the  bills 
were  ignored  twice. 

6947.  When  was  the  fourth  prosecution  ?— He  was  indicted  in  1845-6,  when 
I defended  him. 

6948.  Chairman.l  That  was  the  one  you  spoke  of  on  the  former  occasion? — 
Yes.  I was  leading  counsel  for  him  ; there  were  two  other  counsel  with  me. 
The  Chief  Baron,  at  the  instance  of  the  Crown,  directed  a verdict  for  the  Crown 
upon  the  first  three  counts. 

6949.  Was  there  another  prosecution?— There  are  two  other  indictments 
depending  against  him  ; they  differ  in  form  from  that  in  1845. 

6950.  Sir  H.  IV.  Barron:]  That  was  the  fifth  prosecution,  or  sixth  prosecution, 
against  him? — Yes. 

6951 . What  was  the  cause  of  the  fifth  prosecution  not  being  carried  out  at  the 
last  assizes  at  Waterford?— The  Crown  really  never  seemed  disposed  (I  do  not 
know  whether  it  was  accidental  or  not)  to  try  the  case  before  any  Judge  except 
Baron  Pennefather ; there  has  not  been  of  late  a conviction  obtained  before  any 
Judge  but  him,  and  he  has  peculiar  opinions,  which  are  at  variance  with  those  of 
the  Lord  Chancellor.  I have  great  respect  for  the  learned  Baron,  but  he  has 
peculiar  opinions  upon  the  subject  of  salmon  weirs.  I dissent  from  those  views 
and  I have  no  rneans  of  reviewing  his  judgment,  as  a bill  of  exceptions  does  not 
Jie  ; ann  I tell  Baron  Pennefather,  “ My  Lord,  as  your  opinion  is  opposed  to  that 
ot  tile  late  Chiet  Baron, _ with  every  respect  for  you,  I will  advise  the  parties  to 
re-erect  those  weirs,  until  the  Crown  will  try  the  case  in  some  form  in  which  we 
shall  have  an  opportunity  of  reviewing  the  ruling  of  the  Judo-e  at  assizes  ” 

6952.  Chaimian.]  Have  not  there  been  convictions  before  other  Jud^^es  at  other 
assizes  ?— Not  since  1845  1 not  since  the  Chief  Baron  tried  O’Neill’s  case 

6g53.  Before  that  were  there?- Before  that,  there  were  in  cases  in  which  I vvas 
not  concerned  and  I have  no  hesitation  in  saying  that  I do  not  think  the  cases 
were  defended  upon  the  proper  grounds;  they  did  not  prepare  themselves  to 
prove,  as  we  proved  in  O Neill’s  case,  that  there  was  no  other  practicable  mode 
or  fishing  in  that  part  of  the  river  except  by  a weir. 

6954.  Sir  B W.  Ballon.]  Was  it  the  Crown  that  put  off  the  trial  at  the  last 
as.sizes  at  Waterford  ?— They  put  off  the  trial  at  the  last  assizes  at  Waterford  in 
consequence  of  the  state  of  business ; but  Judge  Crarapton  went  the  circuit  at  the 
spring  assizes  of  1848,  and  a person  of  the  name  of  Dogherty  was  tried:  and 
iudge  Crainpton  left  two  questions  to  the  jury  as  to  injury  to  the  fishery,  and 
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injury  to  the  navigation  : the  jury  were  ten  to  two  for  an  acquittal  in  Dogherty’s  J. 
case,  and  the  jury  were  discharged.  I defended  him.  Baron  Pennefather  always 
goes  the  summer  circuit,  and  in  1848  Dogherty  was  tried  again  before  him. 

On  that  occasion,  Mr.  Kemmis  told  one  or  more  of  the  jury  to  stand  by,  and 
Dogherty  was  convicted,  the  learned  Baron  substantially  leaving  no  question 
to  the  jury.  It  will  be  found  in  the  case  of  The  Queen  v.  Patrick  Power,  that 
he  actually  directed  a verdict  for  the  Crown  upon  his  construction  of  Ma<ma 
Charta,  on  the  authority  of  Weld  v.  Hornby,  in  7th  East,  which  appears  to  me 
not  to  go  the  length  that  he  contends  for  ■,  that  was  a case  of  a complete  barrier 
across  the  river,  which  stopped  every  fish  going  up  to  spawn. 

6955.  Are  you  aware  of  the  fact  that  Mr.  O’Neill  has  now  been  prosecuted 
five  times,  and  that  the  Crown  put  olf  the  trial  on  three  occasions,  thou«rh  he 
himself  was  prepared  for  it  ? — At  that  assizes  when  Dogherty  was  tried,  we  wished 
either  that  case  to  be  tried  over  again,  or  O’Neill’s  case  to  be  proceeded  with.  In 
one  case,  it  was. put  off  at  Mr.  O’Neill’s  own  instance,  I fancy ; but  at  the  spring 
assizes  of  1848,  when  Dogherty  was  tried,  there  was  a man  of  the  name  of 
Shanahan  ready  to  be  tried  at  Kilkenny,  and  the  Crown  postponed  the  trial  upon 
the  suggestion  that  they  had  not  a form  of  conviction  made  up  against  his  weir, 
though  Caron  Pennefathev  decided  at  the  subsequent  assizes  that  the  conviction 
was  not  evidence  ; but  they  certainly  did  show'  a disinclination  to  have  any  other 
case  tried  before  Judge  Crampton.  They  had  O’Neill’s  case  in  Waterford,  and 
they  did  not  try  that;  and  they  had  Shanahan’s  case  at  Kilkenny,  and  they  did 
not  try  that.  The  whole  business  done  on  that  circuit  was  an  abortive  trial  of 
Dogherty  at  Waterford.  Dogherty  was  tried  at  the  next  assizes. 

0956.  I find  that  Mr.  Ffennell  has  stated  in  his  evidence  that  the  magistrates 
refused  to  convict  in  any  instance  in  the  Waterford  cases;  is  that  perfectly  cor- 
rect?— The  first  case  tried  was  the  Marquis  of  Waterford’s  case,  and  the  whole 
question  waS  discussed  in  that  ease.  I believe  there  were  several  parties  who 
submitted  ; there  were,  in  fact,  several  weirs  abated  ; but  the  nature  of  tiiat  pro- 
ceeding, under  the  2zd  section,  in  1843,  was  calling  upon  all  the  several  weir 
owners  to  show  cause,  as  it  were,  whether  their  weirs  were  protected  under  the 
23d  and  24th  sections.  1 did  not  myself  think  that  it  necessarily  followed  that 
any  of  them  w-'ere  illegal,  but  all  of  them  were  prosecuted. 

6957-  With  regard  to  an  answer  which  has  been  given,  that  the  magistrates 
refused  to  convict  in  any  case,  is  that  correct? — I am  not  certain  whether  there 
was  any  other  case  tried. 

6958.  Do  you  know  the  case  of  Mr.  William  Budd,  of  Passage  ? — I cannot 
recollect  now  ; I know  there  were  several  weirs  abated  ; whether  in  consequence 
of  a conviction  of  the  magistrates,  or  by  the  parties  submitting,  I cannot  remem- 
ber now,  after  the  lapse  of  time  ; but  several  weirs  were  in  fact  convicted,  whether 
upon  evidence  or  by  the  submission  of  the  parties,  I cannot  tell. 

^959-  you  know  the  case  of  Mr.  James  Kennedy  ? — I cannot  recollect ; there 
were  a good  many  cases,  and  there  were  particular  cases  which  were  discussed. 
The  whole  question  was  discussed  in  the  Marquis  of  Waterford’s  case,  and  it  stood 
thus  : Mr.  Berwick,  as  the  chairman  of  the  magistrates,  submitted  to  them, 
as  he  would  charge  a jury,  bis  view  of  the  law.  The  magistrates  retired,  and 
after  some  consideration  they  came  out,  and  they  unanimously  decided  upon 
affirming  the  dismissal.  There  was  a large  bench  of  magistrates,  including  two 
stipendiary  magistrates,  Mr.  Kelly  and  Dr.  Fitzgerald.  I would  state,  with 
respect  to  Lord  Waterford’s  weir,  that  I am  enabled  to  detail  the  proceedings  as 
to  that  weir  with  the  greater  precision,  because  I drew  the  memorial  which  was 
referred  to  by  Mr.  Dobbyn,  who  v/as  the  lessee  of  that  weir,  and  which  he  stated 
be  transmitted  by  post  to  the  authorities  at  Dublin.  I have  a copy  of  it  in  my 
own  handwriting ; and  as  the  facts  of  his  case  are,  1 think,  there  succinctly 
stated,  probably  I might  read  it  to  the  Committee,  and  any  question.?  which  might 
suggest  themselves  I would  answer.  It  is  a memorial  to  the  late  Lord  Bessr 
borough,  Lord  Lieutenant,  on  the  part  of  the  Marquis  of  Waterford,  praying  pro- 
tection from  the  acts  of  the  cotmea  if  he  would  erect  bis  weir,  and  undertaking  to 
defend  himself  in  any  proceedings  which  might  be  instituted. 

(i960.  Chairman^  You  acted  as  counsel  for  Lord  Waterford  ? — I did. 

6961 . And  in  that  capacity  you  prepared  that  memorial? — I did,  and  this  was 
transmitted  by  him  ; it  is  in  my  own  handwriting. 

The  Memorial  of  Henry  De  La  Poei*  Beresford,  Marquis  of  Waterford,  and  of  Michael 
Dobbyii,  junior,  and  Patrick  Meade.— Humbly  showeth,  That  your  memorialist,  Henry  Mar- 
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quis  of  Waterford,  is  seised  in  fee  of  the  lands  ofPassage,  adjoining  the  River  Suir,  in  the 
county  of  Waterford.  That  in  the  year  1809  a stake-weir,  commonly  called  a Scotch  vveir, 
had  been  erected  on  the  strand,  adjoining  the  said  lands  of  your  memorialist,  at  a place 
called  the  Spit  of  Passage,  and  that  such  weir  had  been  established  for  upwards  of  20  years 
previous  to  the  passing  of  the  late  Act  5 & 6 Viet.  c.  100.  That  the  said  Act  came  into 
operation  on  the  lOth  August  1842,  and  thereupon  your  memorialist  was  advised  that  the 
said  weir  was  protected  under  the  23d  section  of  the  said  Act,  inasmuch  as  it  had  been 
established  for  20  years  before  the  passing  of  the  said  Act.  That  accordingly  your  memo- 
rialist, Hemy  Marquis  of  Waterford,  did  demise  the  said  fishery  and  weir  to  your  memorial- 
ists, Michael  Dobbyn,  junior,  and  Patrick  Meade,  and  that  the  said  lessees  did,  in  Febimry 
1843,  at  great  expense,  erect  a stake  weir,  conformable  in  all  respects  to  the  provisions  of 
the  late  Act.  That  several  other  weirs  having  been  erected  about  the  same  time  in  the 
said  river,  by  other  parties,  summary  proceedings  were  instituted  by  the  Crown,  under  sec- 
tion 94,  for  the  penalty  created  by  ihe  22d  section,  with  a view,  it  was  conceived,  of  ascer- 
taining whether  any  and  which  01  those  weirs  were  protected  by  the  23d  and  24th  sections 
of  the  said  Act.  The  several  cases  having  been  heard  at  the  petty  sessions  lor  Callahane, 
in  the  county  of  Waterford,  where  Mr.  Hatchell  attended  as  special  counsel  for  your  memo- 
rialists, some  other  parties  having  failed  to  bring  themselves  within  the  protection  of  the  23d 
or  24th  sections  of  the  Act,  were  convicted ; but  the  complaint  against  your  memorialists, 
Dobbyn  and  Meade,  was  dismissed  by  the  unanimous  decision  of  the  bench  of  magistrates, 
on  the  ground  that  their  weir  was  protected  by  the  23d  section  of  the  said  Act.  The  com- 
plainant having  appealed  under  section  100,  agaiust  the  order  of  dismissal,  the  case  was 
again  fully  debated  before  the  assistant  barrister  and  the  justices  at  quarter  .sessions, 
where  Mr.  Hatchell  again  attended  for  your  memorialists ; and  the  order  of  dismissal  was 
affirmed.  Your  memorialists  further  show  that,  notwithstanding  the  said  decisions  in 
their  favour,  bills  of  indictment  were  preferred  against  the  said  weir,  at  the  ensuing 
assizes  for  the  county  of  Waterford,  as  for  a nuisance  to  the  public  fishery,  and_  that 
those  bills  were  ignored  by  the  grand  jury.  Your  memorialists  further  show,  that  immediately 
after  the  said  several  proceedings  had  failed,  a meeting  was  convened  in  Waterford,  purport- 
ing to  represent  the  proprietors  and  other  persons  interested  in  the  upper  fisheries  of  the 
rivers  Suir,  Barrow,  and  Nore.  This  meeting  was  attended  by  several  proprietors  of  the 
upper  fisheries,  and  also  by  a large  number  of  the  cotmen ; and  in  the  report  of  the  proceed- 
ings of  the  said  meetiirg  speeches  were ’attributed  to  persons  of  rank  and  influence  impeach- 
ing the  decisions  of  the  magistrates  at  petty  sessions  and  quarter  sessions,  and  the  grand 
jury  for  ignoring  the  bills,  and  insinuating  that  the  weir  of  your  memorialists  was  illegal. 
Your  memorialists  state  that  within  two  days  afterwards  an  assemblage  of  cotmen  collected 
from  various  places,  proceeded  down  the  river  in  a most  menacing  manner,  consisting  of  a 
fleet  of  50  or  60  cots,  each  of  which  contained  from  two  to  three  men  armed  with  hatchets, 
scythes,  and  that  in  a riotous  manner  they  totally  demolished  the  weir  of  your  memorialists. 
That  the  matter  of  the  malicious  injury  having  been  subsequently  investigated  at  the  pre- 
sentment sessions,  and  by  the  grand  jury  of  the  county  of  Waterford,  your  memorialists 
(Dobbyn  and  Meade)  obtained  a presentment  for  the  sum  of  70  1.,  which  was  fiated  and 
paid.  Your  memorialists  show  that  the  next  proceeding  against  this  weir  was  by  indictment, 
as  for  a nuisance  to  the  navigation  of  the  river,  instituted'*by  the  Crown,  but  as  your  memo- 
rialists believe,  at  the  instance  of  the  proprietors  of  the  upper  fisheries.  Yonr  memorialists 
submit  the  impropriety  of  mixing  up  the  two  questions  of  inj  uries  to  the  fishery  and  ioj  uries 
to  the  navigation ; the  more  pantcularly  as,  by  a local  Act  of  Parliament,  the  conservancy 
of  the  navigation  of  the  River  Suir  is  conferred  upon  a select  body  interested  in  the  commerce 
oftlie  port  of  Waterford,  incorporated  under  the  name  of  the  “ Harbour  Commissioners.” 
Those  Commissioners,  with  the  best  local  information  from  their  ])ilots  and  officers,  and  the 
most  direct  interest  in  the  subject,  have  not  thought  it  necessary  to  indict  those  weirs  as 
nuisances  to  the  navigation  ; on  the  contrary,  they  are  considered  by  the  pilots  to  be  bene- 
ficial ; for  inasmuch  as  they  are  not  allowed,  under  the  provisions  of  the  5 & 6 Viet, 
c.  106,  ,8.  26,  to  extend  below  low-water  mark,  they  are  usually  constructed  upon  a 
projecting  bank  thrown  up  by  alluvial  deposit,  and  they  serve  as  beacons  in  the  day- 
time to  point  out  the  shoals,  and  at  night  the  rippling  of  the  water  through  them 
equally  serves  to  indicate  the  shallows  of  the  river.  At  the  summer  assizes  1844  the 
weir  of  your  memorialists  was  indicted  as  for  a nuisance  to  the  navigation,  and  the  only 
case  of  injury  that  was  attempted  to  be  proved  was,  that  the  weir  obstructed  the  passage  of 
small  boats  through  a narrow  chamiei  that  existed  in  the  bank,  and  which  was  the  only 
part  of  the  site  of  the  weir  that  was  navigable  by  any  craft;  and  Chief  Justice  Pennefather, 
who  tried  the  case,  directed  that  the  defendants  Dobbyn  and  Meade  should  be  fined  e d. 
each,  they  undertaking  to  abate  the  nuisance  at  their  own  costs,  and  as  to  the  extent  at 
their  own  risk ; accordingly  the  narrow  channel  complained  of  was  opened  to  the  extent 
pointed  out  by  and  under  tfie  direction  of  Mr.  Frazer,  the  engineer  of  the  Board  of  Works, 
who  was  examined  as  a witness  for  the  prosecution  on  the  trial,  and  the  weir  that  is  now  in 
progress  of  erection  leaves  this  navigable  passage  open.  Your  memorialists  have  entered 
into  this  detail  for  the  purpose  of  showing  that  the  several  proceedings  which  have  been 
instituted  against  the  passage  weir  have  been  ostensibly  at  the  instance  of  the  proprietors  of 
the  upper  fisheries,  who,  under  pretence  of  asserting  the  rights  of  the  cotmen,  have  in  reality 
sought  to  effect  a monopoly  for  themselves,  by  annulling  altogether  the  operation  of  the 
23d  section  ; for  either  through  the  agency  of  the  Crown  or  the  cotmen  they  seek  to  pros- 
trate every  weir  in  the  river  where  the  breadth  of  the  channel  at  low  wateris  less  than  three- 
quarters  of  a mile.  And  your  memorialists  submit  that  the  bond  Jides  of  their  interference 
in  the  question  of  the  navigation  of  the  river  may  be  tested  by  the  fact,  that  though  llie  head 

weirs. 
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weirs  from  the  nature  of  their  materials,  are  more  icjurious  to  the  navigation,  and  though  J.C.Jleock,Ls(i, 

those*  weirs  are  allowed  by  section  26  to  extend  below  low-water  mark,  yet  they  have  not  . 

been  indicted  as  nuisances  to  the  navigation,  manifestly  because  they  are  less  effective  7 May  1849. 

as  fishing  engines.  Your  memorialists  are  advised  that  the  passage  weir  in  its  present  form 

is  a perfectly*  legal  engine  ; they  have  received  no  notice  of  any  legal  proceeding  disputing 

their  right  to  it ; and  if  such  proceeding  be  instituted  they  are  willing  at  once  to  enter  into 

recognizances  to  appear  at  the  next  assizes,  and  to  answer  any  indictment  that  may  be  pre- 

ferrea  against  them ; they  are,  however,  apprehensive  that  the  cotmen  meditate  again  to 

destroy  their  weir  as  soon,  as  it  is  completed,  and  they  pray  that  they  may  be  protected  from 

such  lawless  violence,  involving  the  necessity  of  imposing  the  burden  of  a presentment  upon 

the  county,  and  yet  affording  an  inadequate  remedy  to  your  memorialists,  inasmuch  as  they 

receive  noncompensation  for  tile  interruption  of  their  right  of  fishing..  And  your  memorialists 

further  pray  that  instructions  be  given  to  the  local  autliorities  at  Ross  and  Waterford,  and 

also  to  the  officers  in  command  of  the  steamer  now  stationed  in  the  River  Suir,  to  prevent 

any  attack  upon  the  weir,  and  to  disperse  any  riotous  assemblage  of  the  cotmen. 

Mr.  Dobbyn,  referring  to  that  document,  stated  that  he  transmitted  it  by  post, 
and  received  no  answer  to  it.  Now,  if  the  Crown  had  given  directions,  as  was 
prayed  by  that  memorial,  for  protecting  that  weir,  the  course  of  defence  that  1 
should  have  adopted  was  this:  I should  have  advised  Lord  Waterford  to  issue  a 
■certioran  to  remove  that  indictment  into  the  Court  of  Queen’s  Bench.  ^ I should 
then  have  had  the  advantage  of  having  the  question  discussed  upon  motion  in  the 
Court,  and  if  there  were  anv  questions  upon  which  it  would  have  been  necessary 
to  get  a more  authoritative  decision  than  the  decision  of  the  Court,  the  case  could 
have  been  turned  into  a special  verdict  and  taken  to  the  House  of  Lords  ; and 
acting  as  I was  for  these  several  parties,  Lord  Templemore  on  one  side,  arid  Lord 
'Wate'rford  and  Mr.  Power  on  the  other  side  of  the  river,  I was  in  such  a position  that 
I could,  if  the  Crown  would  have  adopted  that  course  of  proceeding,  which  would 
enable  me  to  put  the  questions  on  the  record,  have  discussed  these  two  important 
questions:  first,  whether  a fixTed  engine  in  an  estuary  not  within  the  limits  of  a 
several  fishery,  is  indictable  at  common  law,  merely  because  it  takes  fish.  I do 
not  at  all  question  that  the  Crown  may  take  proceedings  to  abate  it  as  an  intru- 
.sion  upon  the  soil  of  the  Crown.  The  Crown  can  prevent  you  from  bathing  on 
a public  strand.  That  is  decided  in  Blundell  v.  Catterali,  5th  Barnewall  and 
Alderson.  But  what  I contend  for  is  this,  that  the  public  have  only  two  general 
rights ; the  right  of  fishing,  and  the  right  of  navigation  ; and  that  an  indictment 
charging  you  with  an  infringement  of  either  the  one  right  or  the  other  must 
allege  facts,  and  those  facts  must  be  proved,  and  that  the  only  gravamen  alleged 
in  these  counts  was,  that  we  prevented  the  fishermen  from  drawing  nets  over  the 
site  of  the  weir,  a fact  which  was  not  proved,  but  the  very  reverse  of  which  was 
proved  in  the  evidence  ; and  I considered  that  under  section  28,  the  acts  which 
they  insisted  that  the  fishermen  were  obstructed  in  doing,  would  be  illegal  acts. 

The  28th  section  says,  “ That  if  any  person  shall  resist  or  obstruct  any  persons 
lawfully  engaged  in  fishing,  or  in  proceeding  to  fish,  or  in  returning  from  fishing 
.as  aforesaid,  or  shall  wilfully  and  maliciously  place  any  net  or  other  engines  with 
the  intent  and  design  to  prevent  fish  from  entering  the  nets  of  other  persons  set 
or  placed  in  a legal  manner,  according  to  the  provisions  of  this  Act,”  he  shall 
pay  a penalty  of  5I.  So  that  if  my  weir  was  a weir  protected  under  the  23d 
section,  attempting  to  draw  a net  so  as  to  prevent  the  fish  from  entering  it, 
would  be  a violation  of  section  28,  and  therefore  the  foundation  of  the  indict- 
ment was,  that  I prevented  men  from  doing  that  which  the  Act  of  Parliament 
forbade  them  to  do.  The  second  question  in  the  case  which  it  was  necessary  to 
raise,  and  which  has  never  been  yet  decided,  a very  important  question,  was 
whether  upon  the  true  construction  of  the  23d  section,  and  the  proviso  taken 
together,  it  does  not  confer  a right  on  a person  not  entitled  to  a several  fishery, 
provided  he  is  able  to  satisfy  a tribunal  of  magistrates  that  his  weir  has  been 
established  for  20  years  before  the  passing  of  the  Act.  Now  I have  stated  those  two 
cases  for  the  purpose  of  showing  that  if  the  Crown  were  desirous  of  having  those 
important  questions  determined,  they  could  try  those  questions  with  my  Lord.  Water- 
ford, or  with  some  of  the  other  proprietors,  but  they  would  not  protect  him  ; the 
cotmen  deal  with  him,  the  Crown  deal  with  Mr.  O’Neill.  I now  beg  to  call  your 
attention  to  the  acts  of  the  cotmen,  because  I think  that  it  will  be  a matter  of  some 
•surprise  to  you  to  hear  the  course  of  proceedings  which  has  been  adopted  with 
reference  to  the  cotmen.  In  the  year  1845  1 was  in  Waterford  after  the  assizes ; 

I had  at  that  time  a house  in  Waterford,  where  I passed  a portion  of  the  year; 
a deputation  of  the  cotmen  waited  upon  me,  to  give  them  a legal  opinion  as  to 
0.40.  3 Q 3 whether 
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whether  or  not  they  would  be  justified  in  abating  those  weirs  ; they  proposed  to 
pay  me  a fee.  I told  them  that  it  was  irregular;  in  the  first  place,  that  they 
should  communicate  through  an  attorney,  and  that  the  instructions  should  be 
precise  as  to  the  particular  weir,  and  the  circumstances  of  it,  and  that  my  opinion 
would  only  apply  to  the  particular  case.  But  I went  further,  and  said,  that 
though  as  a general  rule  I thought  counsel  was  not  at  liberty  to  decline  giving 
advice  to  any  party  who  thought  proper  to  consult  him,  in  this  particular  case 
I would  not  advise  them.  I said  that  it  would  impose  on  me  a great  responsibi- 
lity to  put  a riotous  assemblage.  In  motion  at  all,  and  that  I thought  that  either 
the  law  officers  should  undertake  the  responsibility  of  advising  them  as  to  whether 
those  weirs  should  be  abated,  or  that  Mr.  Ffennell  and  my  Lord  Glengall  should, 
instead  of  circulating  ex  parte,  and  I believe  I said  inaccurate,  reports  of  trials 
which  the  people  could  neither  understand  nor  apply  to  particular  cases,  to  take 
the  advice  of  counsel  as  to  whether  a particular  weir  was  illegal,  and  whether 
that  illegality  was  such  as  would  justify  a party  in  abating  it ; and  if  so, 
that  Mr.  Ffennell  ought  himself  to  give  notice  to  the  magistrates  and  appoint 
bailiffs,  and  with  those  bailiffs  proceed  to  the  place  and  abate  the  weir;  not 
proceeding  with  a riotous  assembly,  but  with  a limited  number  of  persons,  doing 
it  in  the  assertion  of  k right.  That  if  that  were  done,  the  parties  could  then  bring 
an  action  against  Mr.  Ffennell  and  against  his  bailiffs,  and  trv  the  question  of 
right ; but  that  I thought  that  the  course  adopted  of  instigating  the  cotmen  by  the 
circulation  of  those  papers  which,  it  was  understood,  were  circulated  by  Mr. 
Ffennell,  and  which  were  not  fair  reports  of  trials,  and  did  not  give  the  evidence 
or  the  grounds  upon  which  the  weirs  were  defended,  was  a very  unmanly  and  an 
uncaodid  course.  The  cotmen  subsequently  proceeded  down  the  river  in  the 
year  1845,  armed  with  billhooks  and  hatchets,  to  the  number  of  about  60.  The 
city  authorities  interposed  to  prevent  them,  and  the  men  desisted  when  the  authori- 
ties interposed.  A letter  was  addressed  by  Lord  Glengall  to  Lord  Heytesbury, 
complaining  of  the  interference  of  the  city  authorities ; in  consequence  of  which 
a letter  was  addressed  by  the  Under  Secretary,  Mr.  Richard  Pennefather,  to  Mr. 
Redmond,  a stipendiary  magistrate  at  Carrick-on-Suir,  to  proceed  to  Waterford, 
to  hold  an  inquiry  into  the  matter ; and  an  inquiry  took  [dace  on  the  2d  of 
April  1 845,  in  the  mayor’s  office,  before  the  mayor,  Mr.  Redmond,  resident  mai^is- 
trate,  Mr.  James  Keating,  Mr.  Dobbyn,  and  Mr.  William  Morris.  A letter  had 
been  addressed  to  me  by  Mr.  Redmond,  from  his  hotel,  requesting  that  I would 
attend  the  meeting,  in  order  to  give  them  any  assistance  in  ray  power,  I having 
been  concerned  for  the  Crown,  and  he  attributing  to  me  some  knowledge  of  the 
subject.  I did  attend  the  meeting.  I stated  the  interview  which  I had  had  with 
the  cotmen,  and  that  they  were  desiroiJs  of  getting  a legal  opinion  as  to  the 
propriety  of  their  acts.  They  stated  at  the  meeting  that  they  acted  upon  the 
authority  of  a book  which,  they  said,  was  sent  them  by  Mr.  Ffennell ; that  is,  a 
report  of  The  Queen  w.  Ryan  and  The  Queen  v.  Power.  I stated  to  the  magistrates 
the  reasons  for  which  I declined  giving  an  opinion  as  to  the  legality  of  their  acts 
m prostrating  the  weirs ; and  I repealed  the  observation,  that  I considered  it 
would  be  much  more  becoming,  much  more  candid,  and  much  more  manly  iu 
Mr.  Ffennell  and  Lord  Glengall  to  take  legal  advice  as  to  whether  any  of  these 
weirs  could  be  abated  as  a nuisance,  and  instead  of  instigating  a riotous  mob 
(which,  even  it  the  weir  was  illegal,  was  an  illegal  act),  to^ undertake  to  do  the 
act  by  themselves  or  their  bailiffs,  and  that  then  the  question  could  be  satisfac- 
torily  tried  The  proceedings,  I believe,  of  that  meeting  were  reported,  and  I 
received  a letter  from  Mr.  Ffennell.  I have  not  a copy  of  the  letter,  but  I can 
state  the  purport  of  it.  It  complained  of  my  having  volunteered  to  give  this 
opinion  at  the  meeting,  and  suggested  the  necessity  of  rav  retracting  what  I had 
said.  It  stated  that  the  report  attributed  certain  language  to  me  which  I must 
see  the  necessity  of  retracting ; and  as  I collected  from  the  letter,  it  was  in  a 
menacing  tone,  suggesting  almost,  I thought,  a hostile  alternative.  I wrote  in 
leply  to  Imu,  stating  that  I had  not  attended  as  a volunteer;  that  I had  received 
a letter  from  Mr.  Redmond,  inviting  me  to  attend  the  meeting;  that  I felt  an 
interest  in  the  peace  of  the  city  of  Waterford  and  the  neighbourhood  • that  I was 
desirous,  therefore,  of  averting  a conflict  with  those  people,  a consideration  quite 
independent  of  the  question  of  the  fisheries;  and  I suggested  to  him  whether  the 
sort  of  menace  conveyed  iu  his  letter  was  not  somewhat  inconsistent  with  his 
holding  a commission  of  the  peace.  The  next  proceeding  of  the  cotmen  to  which 
I vvilj  advert  occurred  in,  I think,  the  year  ,1847  ; I think  it  was  June  1847. 

6962.  Mr. 
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6962.  Mr.  Boiirke.']  You  stated  that  Lord  Glengall  and  Mr.  Ffennell,  you 

conceived,  were  the  means  of  instigating  the  cotmen  to  a riotous  assemblage? 

There  was  a letter  of  Lord  Glengall’s  read  at  the  meeting  (I  have  a memorandum 
here  of  the  proceedings) ; there  was  a letter  from  Lord  Glengall  to  Lord  Heytes- 
bury  ; and  there  was  a letter  from  Mr.  Richard  Pennefather,  with  instructions  from 
the  Lord  Lieutenant  to  hold  the  meeting.  This  correspondence  was  read  by 
Mr.  Redmond  as  his  credentials;  it  was  quite  evident,  from  the  correspondence 
which  was  read,  what  part  Lord  Glengall  had  taken  in  the  matter. 

6963.  Then  that  correspondence  which  was  addressed  by  Lord  Glengall  to  the 
Lord  Lieutenant  was  the  means  which  you  alluded  to  as  being  calculated,  in  your 
opinion,  to  incite  a riotous  assemblage  ? — No  ; the  circulation  by  Mr.  Ffennell  of 
a copy  of  the  book  referred  to,  of  which  I have  a copy  myself,  was  stated  by  the 
witnesses  to  be  their  reason  for  thinking  those  weirs  illegal. 

6964.  That  was  the  report  of  a trial? — Part  of  the  report  of  a trial;  what  I 
consider  to  be  a very  inaccurate  report ; a one-sided  report,  and  inaccurate  so  far 
as  it  went. 

6965.  Can  you  imagine  that  the  circulation  of  the  report  of  a trial  which  took 
place  in  a court  of  justice  could  be  termed  the  means  of  inciting  a riotous 
assembly? — It  is  an  unfair  report,  because  it  only  gives  one  side  of  the  case; 
and  the  witness  expressly  stated  that  Mr.  Ffennell  had  sent  it  to  him  ; this  was  a 
man  of  the  name  of  Carrol,  who  was  examined  ; he  stated  that  Mr.  Ffennell  had 
sent  a copy  of  the  book  to  him  by  post,  and  he  assigned  as  his  reason  for  con- 
sidering those  w'eirs  to  be  illegal  the  reading  this  report,  which  he  said  had  been 
sent  him  by  Mr.  Ffennell,  of  which  I myself  got  a copy  {producing  a letter).  Mr. 
Ffennell  can  state  whether  that  is  his  handwriting  or  not. 

6966.  You  are  not  aware  that  there  were  any  other  means  taken  by  Lord  Glengall 
and  Mr.  Ffennell  to  induce  the  cotmen  to  go  down  and  prostrate  those  weirs 
by  force  ? — Lord  Glengall  presided  at  or  attended  the  meeting  referred  to  in  the 
memorial ; I did  not  attend  the  meeting,  though  I was  in  Waterford  at  the  time ; 
but  the  newspapers  attributed  to  Lord  Glengall  speeches  calculated  to  incite  the 
cotmen ; and  it  appeared  that  Lord  Waterford’s  weir  had  been  cut  down  two  days 
afterwards.  I do  not  say  post  hoc  propter  hoc,  but  that  meeting  certainly  was 
immediately  followed  by  the  prostration  of  Lord  Waterford’s  weir.  Lord  Glengall 
did  come  to  Waterford  to  that  meeting,  and  he  appears  to  have  insisted  upon 
the  right  of  those  persons  to  proceed  without  being  molested  by  the  magis- 
trates in  that  act,  which  was  avowedly  to  prostrate  those  weirs  in  the  assertion 
of  a right. 

6967.  Then  you  attribute  the  assemblage  of  the  cotmen  for  the  purpose  of 
prostrating  the  weir  to  the  proceedings  of  that  meeting  at  which  Lord  Gleirgall 
presided? — Partly  to  the  proceedings  of  that  meeting,  and  partly  to  the  circula- 
tion of  that  which  I consider  to  be  an  unfair  report.  I am  obliged  to  say  it;  I 
am  very  reluctant  to  impeach  anybody,  but  with  all  the  local  knowledge  which  I 
have  of  the  subject  1 do  certainly  impute  to  Lord  Glengall  and  Mr,  Ffennell  the 
having  instigated  those  cotmen  in  the  assertion  of  what  they  represented  to  be  a 
right. 

6968.  Mr.  Fagan.']  Of  what  trial  is  that  a report  ? — That  is  a report  of  The 
QrUeen  v.  Ryan,  the  first  trial  in  the  Court  of  Queen’s  Bench,  upon  a form  of 
indictment  now  abandoned,  and  where  the  judgment  was  entered  up  upon  a count 
which  is  admitted-to  be  a bad  count. 

6969.  Had  it  reference  to  the  abatement  of  any  of  those  weirs  ? — It  had.  The 
facts  of'  that  case  are  utterly  inapplicable  to  the  other  cases,  because  in  the  parti- 
cular case  the  parly  was  convicted  by  a summary  proceeding,  and  he  changed  the 
site  of  the  weir. 

6970.  You  say  that  those  cotmen  proceeded  two  days  after  that  meeting  to 
abate  this  stake  weir  ? — That  is  another  proceeding 

6971.  I thought  you  stated  in  answer  to  Mr.  Bourke  that  two  days  after  this 
meeting,  at  which  Lord  Glengall  had,  as  it  were,  instigated  the  cotmen  to  this 
proceeding,  they  did  proceed  and  abate  Lord  Waterford’s  weir  ? — Those  are  facts 
stated  in  the  memorial  which  I read  in  an  earlier  part  of  my  evidence. 

6972.  In  point  of  fact,  did  not  that  occur  ? — It  did. 

6973. *  What  proceedings  at  law  were  taken  against  the  parties  for  so  acting  ? 

At  that  time  there  were  no  prosecutions.  I am  now  coming  to  a case  where  the 
cotmen  were  prosecuted. 

6974.  There  were  no  prosecutions  arising  out  of  that  act? — I believe  not; 

0.40.  3 Q 4 


J.  C.  Mcock,  Esq. 
7 May  1849. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 


J.  C.  ^/cocA,  Esq.  the  interposition  of  the  authorities  on  the  occasion  in  1845,  previously  to  the 
inquiry  before  Mr.  Redmond,  had  the  effect  of  inducing  the  people  to  desist, 

7 May  1849.  j t)g]jey0  jio  outrage  took  place  on  that  occasion  ; that  was  a complaint 

against  the  magistrates,  not  against  the  cotraen.  The  next  proceeding  was,  I think, 
in  June  1847.  The  cotmen  proceeded  down  the  river  to  abate  the  weirs  in  1847.. 
Previously  to  this,  informations  had  been  sworn  of  their  intentions,  and  Lord 
Huntingdon  and  Mr.  Howley,  the  resident  magistrate,  and  others,  proceeded 
down  the  river  in  a steamer.  Those  cotmen  were  afterwards  prosecuted,  and  I 
took  a note  of  the  proceedings  at  the  trial.  I was  not  in  the  case  ; it  was  prose- 
cuted by  the  Crown,  by  the  official  counsel  for  the  Crown,  and  it  was  defended 
by  Lord  Glengall’s  attorney,  Mr.  Barry,  of  Cahir,  who  instructed  counsel.  Lord 
Huntingdon  and  Mr.  Howley,  the  resident  magistrate,  and  others,  proceeded  down 
the  river  to  prevent  the  cotmen  from  cutting  down  the  weirs  ; that  was  in  June, 

I think,  in  the  year  1847.  leader  of  the  cotmen  was  a man  of  the  name  of 

Carrol.  I will  read  Lord  Huntingdon’s  evidence.  He  said,  “ I asked  Carrol 
where  he  was  going;  he  said  he  was  going  on  his  lawful  business ; he  said  he  was 
on  the  Queen’s  highway  on  his  lawful  business;  that  I had  no  right  to  stop  him. 
I said  that  I had  a sworn  information  that  he  was  going  to  cut  down  the  weirs, 
and  with  such  numbers  as  would  be  likely  to  lead  to  a breach  of  the  peace.  ‘ I call 
upon  you  as  a magistrate,  in  the  Queen’s  name,  to  stop  here.’  He  said  he  had 
an  authority  in  his  pocket  from  the  castle  of  Dublin.  I said,  ‘ Before  I take  you 
prisoner  I make  you  this  offer  : step  out  of  your  boat,  with  four  or  five  of  your 
own  men,  and  I will  go  down  the  river  with  you ; allow  you  to  take  the  names  of 
all  the  weirs  that  you  have  any  cause  of  complaint  against,  and  proceedings  shall 
be  taken  against  them.’  He  refused  to  do  that,  and  he  proceeded  to  prostrate  one 
of  the  weirs.”  He  was  arrested.  There  was  a letter  found  upon  him,  signed 
“ John  Pike.”  The  letter  was  read,  and  I think  some  Honourable  Member 
should  move  for  a copy  of  that  letter  upon  this  occasion.  Mr.  Kemmis  or  some- 
body should  produce  a copy  of  it.  It  was  written  in  the  simulated  style,  and  was 
something  of  the  character  of  a Rockite  notice,  encouraging  them  to  prostrate  the 
weirs.  'The  letter,  I think,  was  read  at  the  trial ; the  letter  was  produced,  at  all 
events,  at  the  trial. 

6975.  Chairman.']  How  was  it  connected  with  the  prisoner? — It  was  found  on- 
his  person  ; he  said  he  had  authority  from  the  Castle,  and  when  searched  this 
letter  was  found  upon  him.  I understand  that  there  is  a person  in  the  employ- 
ment of  Lord  Glengall,  of  the  name  of  John  Pike,  one  of  his  keepers,  or  a servant 
of  his,  but  that  it  was  not  in  that  man’s  handwriting:  I think  that  that  letter 
should  be  called  for.  Those  cotmen  were  prosecuted, 

6976.  Mr.  Bourke.]  This  Carrol? — Yes. 

6977.  Was  Carrol  the  only  man  prosecuted  ? — A number  of  them  were  prose- 
cuted, but  these  facts  transpired  at  the  trial  of  Carrol.  At  the  opening  of  the  case, 
Judge  Perrin  announced  his  opinion,  “ Supposing  that  all  these  weirs  were  illegal, 
thei-e  is  no  question  but  that  this  mode  of  proceeding  is  illegal.  I wish  to  lay 
down  the  law  on  the  subject ; I wish  the  people  to  understand  that  they  have  no  right 
to  abate  even  an  illegal  weir  by  any  such  means  as  these.”  Again,  he  says,  “ I think 
this  assembly  was  an  illegal  assembly ; I would  direct  the  defendants  to  submit, 
and  the  gentlemen  concerned  for  the  Crown  not  to  call  for  any  judgment  upon 
them.”  And  he  left  the  case  to  the  jury  thus : “ Even  if  the  weir  at  Faithlegg  was 
an  illegal  weir,  you  had  no  right  to  abate  it.  Be  assured  that  the  law  is  strong 
enough  to  support  your  rights,  and  that  the  strongest  support  you  can  have  will 
be  found  in  the  law-  and  its  officers,  and  you  will  only  endanger  your  rights  by 
endeavouring  to  enforce  them  by  violence.  If  these  weirs  are  illegal,  it  is  the 
duty  of  those  concerned  for  the  Crown  to  prosecute  the  weirs,  and  to  abate  them 
by  legal  process.  If  you  had  taken  the  excellent  advice  of  Lord  Huntingdon,  and 
accompanied  him,  and  taken  the  names  of  the  owners  of  these  weirs,  they  would 
have  been  prosecuted.  It  is  difficult  and  dangerous  to  define  the  right  to  abate  a 
nuisance ; but  it  is  also  dangerous  to  allow  a multitude  of  men,  relying  on  their 
vievrs  of  the  law,  to  proceed  to  assert  their  rights  in  this  manner.  Suppose  the 
owners  of  these  weirs,  in  the  assertion  of  what  they  conceived  to  be  their  rights, 
had  resisted  you  with  fire-arms,  what  would  have  been  the  consequences?”  Under 
these  circumstances  I do  not  know  whether  the  parlies  pleaded  guilty,  or  were 
convicted  ; but  at  all  events  the  result  of  the  proceeding  was  a full  announcement 
of  the  law  by  Judge  Perrin,  to  whose  authority  as  a lawyer  we  all  defer,  that  this 
mode  of  proceeding  by  this  riotous  assembly  vvas  clearly  illegal. 

6978.  Were 
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6978.  Were  the  men  fined? — No;  he  recommended  that  the  men  should  not  j 
he  called  up  for  judgment.  In  the  meantime  both  the  parties  concerned  for 
the  Crown  and  those  concerned  for  the  defendants  seemed  to  concur  in  one  thing, 
which  was,  in  throwing  every  censure  upon  the  owners  of  the  weirs  for  asserting 
a right  which  was  likely  by  possibility  to  lead  to  this  sort  of  onlrage.  1 -inter- 
posed, and  said,  “ My  Lord,  I am  instructed  in  this  case  on  the  part  of  those 
weir  owners,  whose  cases  are  not  matured  for  trial  at  these  assizes ; they  have 
traversed  in  prox,  and  I respectfully  protest  against  this  discussion,  in  which 
it  is  implied  that  these  weirs  are  illegal.  I am  prepared  to  defend  those  weirs, 
and  to  show  that  what  has  been  done  has  been  done  in  the  assertion  of  a right, 
and  1 deprecate  this  discussion  by  counsel  on  both  sides  in  the  presence  of  many 
of  those  who  may  act  as  jurors  on  the  trial  of  those  cases  at  the  next  assizes.” 
Now’,  if  it  would  not  be  an  intrusion,  I will  give  iny  reasons  for  thinking,  in  addition 
to  wiiat  Judge  Perrin  has  said,  that  the  acts  of  tlie  cotmen  were  illegal.  If  those 
weirs  are  to  be  considered  as  nuisances  to  the  navigation,  it  was  a matter  in  no 
way  to  concern  the  cotmen,  because  they  do  not  fish,  nor  do  they  navigate  that 
part  of  the  river  where  the  weirs  are ; their  cots  never  navigate  that  part  of  the 
river ; they  are  not  used  in  the  carrying  trade  at  ail ; they  ply  in  the  upper  part  of 
the  river;  and  as  to  injury  to  the  fishery,  I apprehend  the  distinction  to  be  quite 
settled.  In  a recent  case  before  Lord  Denman,  the  distinction  is  taken  between 
private  and  public  nuisances  as  to  what  description  of  nuisance  you  may  abate. 
There  is  a passaiic  which  expresses  it,  which  I will  read.  In  the  case  of  the 
Mayor  of  Colchester  v.  Brooke,  which  is  in  7th  Adolphus  and  Ellis,  New  Series, 
page  377,  Lord  Denman  says,  “ It  is  very  important,  for  the  sake  of  the  public 
peace,  and  to  prevent  oppression  even  on  wrong-doers,  not  to  confound  common 
with  private  nuisances.  In  the  case  of  the  latter,  the  individual  aggrieved  may 
abate  (3  Blackslone’s  Commentaries,  5),  so  as  he  commits  no  riot  in  doing  it: 
and  a public  nuisance  becomes  a private  one  to  him  who  is  specially,  and  in  some 
particular  way,  inconvenienced  thereby,  as  in  the  case  of  a gate  across  a highway 
•which  prevents  a traveller  from  passing,  and  which  he  may  therefore  throw  down  ; 
but  the  ordinary  remedy  for  a public  nuisance  is  itself  public,  that  of  indictment ; 
and  each  individual  who  is  only  injured  as  one  of  the  public,  can  no  more  proceed 
to  abate  than  he  can  bring  an  action.”  Now  so  far  as  the  injury  to  the  fishery  is 
concerned,  I think  it  is  one  which  falls  within  that  latter  description,  that  if  this 
weir  takes  fish,  assuming  that  it  is  an  illegal  mode  of  proceeding,  it  is  not  a 
question  which  these  cotmen  can  try  in  this  shape;  it  is  a public  injury  which  can 
only  be  redressed  by  indictment. 

6979.  But  it  was  never  alleged  by  the  cotmen  that  their  reason  for  wishing 
to  abate  tliese  weirs  was  that  they  were  obstructions  to  their  navigation,  or  that 
they  interfered  with  their  particular  right  of  fishing.  Was  not  it  generally 
alleged  by  them  that  those  weirs  obstructed  the  fish  before  coming  up  to  them, 
and  so  deprived  them  of  their  livelihood? — I will  take  the  distinction,  that  if  it 
were  a material  interference  with  navigation,  there  might  be  some  pretence  for 
abating  it. 

6980.  As  a matter  of  fact,  was  that  asserted?— I suppose  it  was;  hut  I take 
the  distinction,  that  if  it  were  a material  interference  with  navigation  there  might 
be  some  pretence  for  abating  it;  but  the  interference  with  the  right  of  fishing  is 
clearly  a matter  to  be  redressed  by  indictment  and  not  by  abatement. 

6981.  Chairman.']  If  the  public  have  not  a several  right  of  fishing,  surely  it 
comes  within  the  same  category  as  the  right  of  navigation? — It  is  a public  right, 
but  1 say  it  is  not  that  distinct  particular  injury  to  an  individual ; it  is  pro- 
blematical whether  he  would  ever  catch  the  fisli  at  all  which  that  weir  takes. 

6982.  The  case  is  a cumulative  one ; I do  not  see  that  you  can  separate  it  into 
an  injury  to  navigation  and  an  injury  to  fishery,  because  the  right  of  fishery,  which 
is  supposed  to  be  obstructed  by  the  existence  of  the  weir,  is  a right  ot  fishery  in 
a navigable  river.  Now  when  those  two  things  concur,  a right  of  fishery  and  a 
navigable  river,  you  have  a right,  have  you  not,  to  abate  such  a nuisance,  sup- 
posing it  to  be  a nuisance.  Supposing  you  have  a right  of  fishery  in  a river  not 
navigable,  you  have  no  right  to  abate  the  nuisance.  Supposing  you  have  a right 
of  fishery  in  a navigable  river,  putting  it  as  you  please,  whether  as  an  injury  to 
navigation  or  as  an  injury  to  fishery,  though  I do  not  see  how  you  are  to  separate 
the  two,  you  have  then,  according  to  the  books,  a right  to  abate  such  a nuisancer 
— I do  not  think  that  the  navigation  question  makes  any  difference  as  to  the 
fishery,  because  I hold,  that  if  under  the  65th  secdon  the  public  had  acquired, 
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nets  (which  they  have  in  that  part  of  the  river),  if  a weir  were  erected  midway, 

7 May  1849.  obstructing  their  right  of  fishing,  it  would  be  exactly  the  same  question  as  a weir 
in  a public  river,  they  would  have  acquired  it  by  an  acquiescence  for  20  years 
against  the  owners  of  the  land  ; still,  I do  not  think  they  could  themselves  abate 
the  weir  as  an  injury  to  the  fishery.  I think  they  must  leave  it  to  an  indictment, 
if  an  indictment  is  maintainable  at  all. 

6983.  You  must  be  aware  that  the  English  courts  have  decided  over  and  over 
again  that  at  common  law  the  subject  has  a right  to  abate  in  a peaceful  manner 
the  obstruction  of  a fixed  engine  existing  in  a navigable  river  for  the  purpose  of 
taking  fish,  whether  in  respect  of  fishery  or  navigation? — I am  not  aware  of  any 
case  (and  I have  made  very  diligent  search)  in  any  ancient  book  of  entries,  or  in 
any  book  of  modern  precedents,  of  an  indictment  at  common  law  in  England, 
and  I do  not  think  one  can  be  found  as  for  an  injury  to  a public  fishery. 

6984.  Do  you  not  remember  this  expression,  among  others,  in  Norman  French, 

“ Enconter  le  comen  ley  car  cea  est pur  la  existentacon  de  plusors,'*  against  the 
common  law,  because  the  fishery  is  for  the  sustentation  of  many? — I cannot 
find  any  precedent  of  any  indictment.  The  whole  course  of  legislation  would 
have  been  unnecessary,  the  jurisdiction  of  the  Commissioners  of  Sewers  w'ould 
have  been  unnecessary,  the  statute  law  in  both  countries  would  have  been  all 
unnecessary  if  this  jurisdiction  existed ; and  in  the  absence  of  precedent  I must 
infer  that  it  does  not  exist. 

6985.  You  are  aware  that  the  Statutes  are  decided  by  the  courts  to  be  decla- 
ratory of  the  common  law,  so  far  as  regards  the  declaration  of  nuisances,  and  are 
only  framed  as  giving  additional  powers  ? — I conceive  that  you  must  allege  some 
particular  injury  either  to  fishery  or  to  navigation,  and  prove  it,  and  that  is  a ques- 
tion for  the  jury  in  each  case : and  ray  objection  to  the  course  adopted  by  Baron 
Pennefather  is,  that  in  the  case  of  Patrick  Power  he  directed  the  jury  to  find 
a verdict;  he  left  no  question  for  them  at  all. 

6986.  In  your  .statement  of  the  trials  which  have  taken  place  upon  this  subject, 
have  you  not  omitted  a case  which  occurred  before  the  statute  ? — Yes ; Frewin  v. 
Orr.  I am  perfectly  aware  of  the  case ; that  was  decided  in  January  1842.  The 
business  of  one  term  does  not  furnish  materials  for  a report,  consequently  you  are 
obliged  to  have  the  business  of  probably  two  or  three  terms  in  one  number,  and 
the  case  was  not  published  for  some  time.  I happened  to  be  over  here  on  the 
occasion  of  an  election  petition  in  the  year  1842 ; I was  in  communication  with 
some  of  the  parties  who  were  interested  in  the  subject,  and  I believe  they  had  the 
proof  sheets  of  that  case  in  the  Committee  ; but  the  Act  of  Parliament  of  5 Sc  6 
Victoria,  c.  106,  was  framed  before  that  decision  took  place;  and  with  reference 
to  the  controversy  which  existed  before  that  decision,  it  became  unnecessary  to 
canvass  the  subject  afterwards,  because  it  reconstructed  the  whole  law  on  the  subject. 
Frewin  v.  Orr  was  a case  from  the  Munster  circuit ; it  was  an  indictment  against 
those  iron  weirs  to  which  I liave  referred,  and  it  was  to  try  the  question  whether 
Baron  Foster’s  suggestion  was  a successful  evasion  of  the  Act ; the  Court  of  Ex- 
chequer decided  in  Frewin  v.  Orr,  that  the  iron  weirs  came  within  the  prohibitory 
enactment  of  10  Charles  1,  but  it  was  unnecessary  to  carry  that  case  further, 
because  this  Act  passed.  Now  I wish  to  call  your  attention  to  five  sections  of  this 
Act,  and  to  my  construction  of  those  five  sections,  namely,  sections  18,  19,  22, 
23,  and  24.  Upon  the  subject  of  my  making  any  suggestions  with  respect  to 
future  legislation,  I have  been  considering  that  my  information  is  confined  to  a 
particular  locality,  as  to  the  rights  that  existed  in  the  Suir  and  Barrow,  where 
there  happen  to  be  no  royalties,  except  the  limited  rights  claimed  by  Lord  Temple- 
more.  There  are  so  many  interests  involved  in  the  other  rivers  of  a different 
width,  different  rights  to  be  affected  by  general  legislation,  that  I am  not  suffici- 
ently informed  upon  the  general  subject  in  other  localities  to  be  enabled  to  suggest 
general  legislatiou  ; but  there  is  one  suggestion  which  I certainly  would  make. 
The  certiorari  is  taken  away  by  this  Act  of  Parliament  in  the  summary  proceed- 
ings before  magistrates;  and  I would  recommend,  not  only  with  reference  to  this 
Act,  but  with  reference  to  the  poor  law,  and  to  almost  every  other  Act  of  Parlia- 
ment in  Ireland  involving  questions  of  general  right,  which  are  administered  in  the 
last  resort  by  magistrates,  and  the  assistant  barrister  at  quarter  sessions  on  appeal, 
that  there  should  be  a power  given  either  to  the  parties  on  consent,  or  at  the 
option  of  either  party,  or  to  the  court  itself,  to  make  a special  case  for  the  Court 
of  Queen’s  Bench  ; it  would  be  a very  satisfactory  way  of  raising  questions  of 

this 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  FISHERIES  (IRELAND).  491 

this  sort,  and  it  would  tend  to  an  uniformity  of  decision.  Such  a power  exists  in 
Ireland  with  respect  to  the  Excise  laws.  I believe  it  is  inherent  in  the  court  of 
quarter  sessions  in  England,  but  it  has  never  been  exercised  in  Ireland,  and  I 
think  it  would  not  be  assumed  by  the  court  unless  the  jurisdiction  was  imposed 
by  Statute.  It  would  be  a very  satisfactory  mode  of  determining  questions  of  that 
sort  to  have  a special  case  prepared;  and  to  prevent  abuse  a discretion  might,  in 
the  wisdom  of  the  Committee,  be  given  to  the  court  itself  to  send  a case,  or  it 
might  be  upon  the  consent  of  both  parties.  That  would  be  a very  cheap  and  a 
very  satisfactory  mode  of  determining  these  questions.  I do  not  confine  it  to  this 
Act  of  Parliament ; but  I think  it  would  be  very  desirable  w'ith  respect  to  questions 
of  rating,  and  other  questions  which  arise  in  Ireland  before  assistant  barristers. 

6987.  The  decision  upon  a special  case  would  be  something  in  the  nature  of  a 
judgment  in  a court  of  equity  upon  a bill  of  peace  ? — It  is  an  ordinary  jurisdiction 
in  this  country. 

6988.  You  suggest  that  there  should  be  a special  case,  for  the  purpose  of 
obtaining  such  a judgment  as  should  be  conclusive  against  all  the  world,  in  the 
nature  of  a decree  upon  a proceeding  by  a bill  of  peace? — My  object  would  not 
be  to  conclude  the  i-ights  of  the  parties;  it  would  be  to  get  an  authoritative  expo- 
sition of  the  law  upon  the  construction  of  an  Act  of  Parliament  on  the  general 
que.stion,  as  to  which,  before  the  assistant  barristers,  there  may  be  contradictory 
decisions. 

6989.  But,  as  I understood  you  just  now,  you  think  that  there  could  be  no 
opinion  expressed  by  any  lawyer  on  the  general  law  of  the  subject,  which  would 
conclude  the  question  as  to  any  particular  river,'  because,  admitting  the  illegality 
of  stake  weirs  in  one  river,  you  think  that,  ex  necessitate,  they  are  legal  in  the 
Waterford  river,  where  no  other  mode  is  practicable,  and  where,  consequently, 
they  do  no  harm  to  any  one;  is  not  that  so? — The  opinions  which  I have 
given  have  been  given  with  reference  to  the  peculiarities  of  the  Waterford  river, 
and  its  width ; but  if  there  were  to  be  any  general  legislation  on  the  subject,  it 
would  be  necessary  for  me  to  know  the  state  of  title  to  the  weirs  which  existed, 
and  how’  far  those  weirs  enabled  a particular  individual  to  engross  more  than  his 
share  of  the  fish  in  the  open  season,  to  see  the  state  of  the  mills  on  those  rivers, 
the  artificial  and  natural  obstructions  existing,  and  the  cause  of  the  diminution  of 
fish  in  particular  rivers.  I see  myself  the  great  danger  of  legislating  without  a 
move  accurate  knowledge  of  the  locality,  and  of  those  details,  than  I myself  pos- 
sess. I probably  might  here  state  my  opinions  as  to  the  injury  to  the  species  of 
fish  ; the  causes  which  ^xist  upon  Uie  Waterford  river  prejudicial  to  the  species 
of  fish. 

6gyo.  H.  TV.  Barron^  Of  salmon? — Yes,  of  the  salmon  species.  Now 
several  of  those  causes  are  to  be  found  in  the  repealed  statutes  ; they  are  recited 
in  those  repealed  statutes.  The  2 Geo.  i,  c.  21,  a repealed  statute,  is  intituled, 
“ An  Act  to  prevent  the  Destruction  of  Salmon  Fry,  and  better  preserving  the 
Salmon  Fishing  in  this  Kingdom  and  it  recites,  “ For^much  as  by  many  undue 
practices,  the  salmon  fishing  in  this  kingdom  is  most  extremely  decayed,  chiefly 
by  killing  the  spawning  fish  in  the  months  of  August,  September,  October,  No- 
vember, December,  and  January,  the  time  of  spawning,  by  nets,  lights,  spears,  and 
by  millers  and  other  persons  putting'cod  nets,  baskets,  and  other  engines  at  their 
mill  tails,  and  taking  the  young  salmon  fry  as  they  are  endeavouring  to  go  down 
to  sea  in  the  months  of  March,  April,  and  May.”  Now  here  is  a legislative 
declaration  of  the  evils  which  existed  at  the  time  when  this  Act  passed,  and  I be- 
lieve those  evils  to  be  in  full  operation  at  this  moment ; the  habits  of  people 
are  not  always  changed  by  Acts  of  Parliament,  certainly  not  in  Ireland.  That  Act 
of  Parliament  imposes  very  severe  penalties  ; amongst  others  it  subjects  parties 
to  be  whipped.  Now  the  8 Geo.  1,  c.  7,  recites  the  former  Act;  it  says,  “Not- 
withstanding which  Act  the  salmon  fishing  in  this  kingdom  is  greatly  decayed, 
chiefly  by  killing  the  spawning  fish  with  nets  or  other  engines  in  the  months  of 
August,  September,  October,  November,  December,  and  January,  being  the  time 
of  spawning  ; for  remedy  whereof  ” it  creates  a close  season,  which  I believe  is 
not  observed.  The  next  Act  which  I refer  to  is  12  Geo.  1,  c.  7,  and  that  recites, 
“Forasmuch  as  by  many  undue  practices  the  salmon  fish^y  in  this  kingdom  is 
extremely  decayed,  and  many  idle  and  disorderly  persons  go  in  great  numbers 
disguised  with  their  faces  blacked,  or  otherwise  disfigured,  and  with  lights,  loofw, 
spears,  and  other  instruments,  kill  great  quantities  of  salmon,  in  such  places  in 
fresh  water  rivers  as  they  are  preparing  to  leave  their  spawn  in.’  It  contains  a 
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j.  C.  Alcock,  Esq.  number  of  enactments,  and  it  prohibits  from  fishing  persons  who  have  not  a certain 

estate.  Now  in  addition  to  the  several  enactments  and  recitals  in  those  Acts  to  the 

7 May  1849.  same  effect,  one  of  the  evils  being  the  draining  of  rivers,  damming  them  up,  and 
teeming  the  water  out,  which  is  very  injurious,  and  destroying  the  fish  with  lights 
and  spears,  there  is  one  other  evil  which  has  existed  to  a greater  extent  than  it  did 
■when  those  Acts  passed,  that  is,  the  construction  of  mill  dams,  without  a proper 
provision  for  allowing  the  migration  of  the  fish.  The  present  law  is  extremely 
defective  on  that  subject.  The  63d  section  provides  that  as  to  all  dams  which 
shall  be  thereafter  constructed,  they  shall  be  constructed  with  the  proper  steps  to 
allow  the  fish  to  pass  up,  but  it  provides  that  as  to  all  dams  theretofore  constructed, 
it  .shall  be  lawful  for  the  Commissioners,  if  they  shall  deem  it  fit  and  necessary 
for  the  benefit  of  the  fisheries  of  those  rivers,  on  the  application  of  one  or  more  of 
ihe  persons  interested  in  the  fishery  of  such  river  wherein  the  same  shall  be  placed, 
and  at  the  proper  costs  and  charges  of  the  persons  interested  in  such  fishery  as 
aforesaid,  to  cause  a survey”  to  be  made,  and  to  cause  the  necessaiy  w’orks  to  be 
constructed,  at  the  expense  of  the  party  making  the  application.  Now  there  are  two 
classes  of  those  obstructions  ; there  is  one  class  of  them  constructed,  say  at  Clonmel, 
in  a part  of  the  river  where  the  fish  pass  up  in  the  open  season,  and  which  obstruct 
the  passage  of  the  fish  to  the  upper  fisheries,  a fishery  which  is  valuable  as  a 
matter  of  amusement,  and  is  let  to  anglers.  Now  it  would  be  possible  to  carry 
out  the  provisions  of  the  Act  so  far  as  that  is  concerned,  because  there  are  parties 
interested  in  encountering  this  expense ; my  Lord  Glengall  and  others  have  an 
interest  in  letting  the  fish  come  up.  But  the  Legislature  has  altogether  overlooked 
. another  class  of  mill-dams,  namely,  those  constructed  in  the  tributary  streams  to 

which  the  fish  never  resort  until  the  close  season ; the  person  cognizant  of  the 
injury  is  a person  who  can  never  take  a fish,  because  the  fish  never  come  there  until 
the  close  season  ; and  the  law  supposes  that  a person  having  no  interest  whatsoever 
in  the  fishery,  and  not  allowed  to  take  the  fish,  is  to  encounter  the  expense  jjro 
bono  publico.  Now  I have  recently  visited  a most  remarkable  case,  upon  the 
River  Suir,  the  weir  of  Mr.  Chamlee,  at  Kilmacow  ; a stream,  called  the  Black- 
water,  a very  remarkable  trout  stream,  disembogues  into  the  River  Suir,  about 
two  miles  above  Waterford,  at  a place  called  Graney;  the  tide  goes  up  this 
stream  a considerable  distance,  and  it  has  been  a great  nursery  for  the  spawning 
fish  of  that  river.  I have  often  fished  in  it  myself,  and  often  caught  salnrjon  fry  in 
it.  Those  who  are  acquainted  with  the  river  told  me  that  the  fry  had  been  in 
such  quantities  in  former  times  that  you  could  catch  13  or  14  dozen  of  them,  five  or 
six  at  a time ; in  fact,  that  you  would  soon  be  tired  taking  them . About  half  a mile 
above  the  tide,  a mill  has  been  constructed  on  the  property  of  Mr.  Greene  by 
•a  Mr.  Chamlee ; there  is  a perpendicular  dam  of  about  16  feet  in  height. 

6991.  Mr.  Bourlte^  When  was  this  constructed? — It  was  constructed  befox'e 
the  passing  of  this  Act. 

6992.  Sir  H.  W.  Barron.']  A few  years  ? — It  is  some  years ; I cannot  exactly 

tell  the  time,  but  it  having  been  constructed  before  the  passing  of  the  Act,  the 
owner  is  not  obliged  to  construct  the  necessary  inclined  plane  to  facilitate  the  mi- 
gration of  fish.  The  inclination  over  which  the  water  falls  appears  to  be  only  con- 
structed as  an  abutment  of  the  dam  ; the  inclination  is  very  little,  it  is  inclined 
only  w'ith  a view  apparently  of  abutting  or  supporting  the  dam  ; not  at  all  with  the 
view  of  facilitating  the  passage  of  fish,  but  to  abut  the  dam  itself ; it  is  perpendi- 
cular on  the  inside,  in  order  to  confine  the  water,  and  sloping  on  the  other  side  in 
order  to  abut  tl)e  wall ; it  is  merely  with  reference  to  that.  I visited  it  on  Thursday 
week-;  the  ovei-fiow'  I should  say  was  about  40  yards ; with  my  eye,  it  would  be 
about  the  distance  at  which  you  would  fire  nt  a bird.  I inquired  for  the  police- 
man who  had  the  charge,  who  had  been  appointed  to  watch  tlie  fish,  and  to 
prevent  the  people  from  destroying  the  fish  at  the  foot  of  this  overflow  ; he  told  me 
that  he  watched  it  for  four  hours,  but  he  had  never  seen  a fish  get  over  it ; .he  has 
prosecuted  people  there  for  taking  the  fish  lying  floundering  upon  it ; Richard 
Taylor  is  bis  name  : He  has  been  stationed  at  Kilmacow  for  eight  years  : never 

saw  a salmon  pass  over  that  overflow  ; has  watched  it  for  four  successive  hours. 
The  waste-gate  of  the  dam  is  constructed  with  boards  of  about  i8  inches  high  at 
the  bottom,  stationary  boards,  so  that  wlien  the  gate  is  raised,  there  still  remains 
a barrier  of  18  inches  high  to  the  flow  of  water,  so  that  he  thinks  the  fish  cannot 
get  in  there.  Several  persons  have  been  prosecuted  for  taking  fish  at  the  foot  of 
the  overflow.”  Now  I would  select  that  as  a specimen.  I had  not  an  opportunity 
myself  of  examining  the  other  mill-dams;  but  that  is  in  the  neighbourhood  of 
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Waterford,  and  it  certainly  affords  a very  good  illustration  of  how  ineffectual  that  :j. 
Act  of  Parliament  is,  for  the  framer  of  it  appears  to  have  overlooked  this  class  of 
cases  altogether. 

6993.  Chainnan.']  What  is  the  distance  of  that  mill  from  Waterford? — Three 
miles. 

6994.  Mr.  ScuUr/.]  Hou'  far  is  it  from  Graney  ?— About  a mile  and  a half  or 
two  miles  from  Graney. 

6995.  Is  not  that  different  from  the  mill-races  on  the  River  Suir  ?— This  is 
one  of  the  largest;  this  is  of  extremely  great  power. 

6996.  Do  not  you  think  that  there  is  a difference  between  the  mill-races  on  the 
Suit- and  the  mill-races  on  the  tributary  ? — I distinguish  them  from  the  mill-races 
on  the  Suir,  because  there  it  would  be  practicable  to  induce  the  upper  proprietors 
to  construct  works ; they  would  have  an  interest ; but  I am  clearly  of  opinion 
that  those  works  ought  to  be  constructed  at  the  expense  of  the  millowner. 

6997.  Chairman.']  Is  not  this  part  of  the  Act  also  defective  in  this  respect,  that 
although  it  says  that  mill-dams  to  be  hereafter  erected  shall  have  certain  steps  or 
ladders  to  enable  the  fish  to  pass,  it  does  not  provide  what  is  to  be  done  supposing 
all  parties  neglect  their  duty  ; supposing  the  millers  neglect  their  duty,  and  sup- 
posing the  Commissioners  of  Fisheries  neglect  their  duty,  it  does  not  provide  what 
is  to  be  done  with  those  mill-dams  if  they  are  erected,  and  those  passes  are  not 
found  upon  them? — There  is  a penalty  of  5 /.,  1 see  here. 

6998.  Will  you  just  look  to  that  penalty  clause,  and  see  if  it  is  not  imposed 
with  respect  to  disobedience  to  the  orders  of  the  Commissioners  and  the  provi- 
sions of  the  Act?— As  it  is  a very  long  section  I will  look  at  it  hereafter;  but  I 
would  wish  to  slate  this  now,  that  in  my  opinion  those  weirs  are  all  indictable  at 
common  lawl 

6999.  Mr.  Scully.]  Those  weirs  on  the  tributaries  ?— Every  one  of  those  dams  is 
indictable  at  common  law,  on  the  clear  principle  that  the  parties  are  allowed,  for 
their  private  purposes,  to  divert  the  water  from  its  usual  course  and  flow,  to  elevate 
and  conduct  the  water  to  their  mill.  In  doing  this  they  do  worse  than  catching 
fish,  because  they  obstruct  the  fish  which  they  do  not  take ; they  obstruct  them  the 
whole  year,  and  they  prevent  the  fish  from  going  up  to  spawn  ; and  I consider 
that  that  is  clearly  a nuisance  at  common  law  to  the  public  fishery,  because  they 
do  an  injury  to  others  without  any  benefit  to  themselves,  and  because  they 
clearly  obstruct  the  passage  of  the  fish,  and  destroy  the  whole  of  the  upper 
nursery. 

7000.  Chainnan.]  Does  not  that  apply  to  all  such  weirs,  whether  erected  before 
or  after  the  passing  of  that  Act? — Certainly. 

7001.  Therefore  the  reading  of  the  Act  would  be  this  : all  dams  heretofore 
erected,  and  which  are  not  nuisances  at  common  law;  that  would  be  the  interpre- 
tation which  the  court  would  put  upon  that  clause  ? — It  directs  that  they  should  be 
so  built. 

7002.  My  question  is,  whether  the  Act  being  to  be  taken  in  connexion  with  the 
common  law,  the  interpretation  of  that  clause  would  be,  that  it  is  confined  to  such 
dams  as  are  not  nuisances  at  common  law  ; that  it  does  not  make  those  legal  which 
are  nuisances,  but  it  makes  those  legal  which,  though  not  nuisances  exactly,  would 
have  been  illegal  but  for  the  passing  of  the  Act  ? — I would  say,  so  far  as  my 
recollection  of  this  very  long  section  goes,  that  the  Act  is  cumulative  ; that  it 
imposes  an  additional  penalty  for  disobedience  to  the  Act,  but  that  it  does  not 
vary  the  common-law  liability  at  all. 

7003.  I am  speaking  of  those  dams  that  are  not  subject  to  those  penalties,  I 
am  speaking  of  those  erected  before  the  passing  of  the  Act,  and  to  which  the 
anterior  clause  refers  ? — I should  say  that  the  section  was  cumulative,  and  that 
the  proceeding  does  not  supersede  the  common-law  remedy,  the  distinction  being 
this:  with  respect  to  watercourses  each  individual  along  the  river  has  a right 
that  the  water  should  flow  in  its  ordinary  course  ; but  if  a proprietor  higher  up 
has  been  allowed,  or  if  any  proprietor  within  the  limits  of  his  grounds  has  been 
allowed,  to  use  the  water  in  a particular  way  for  20  years,  he  acquires  a right  to 
have  the  water  flow  in  that  particular  course  at  the  end  of  20  :^ars  ,•  that  is,  as 
between  him  and  another  proprietor  lower  down  who  may  be  affected  by  it ; but 
though  he  may  acquire  that  right  as  against  a private  individual,  yet  no  length 
of  time  can  legalize  a nuisance  as  against  the  public ; and  I apprehend  that,  so  tar 
as  it  affects  the  public  fishery  and  the  breed  of  fish,  and  the  injury  to  the  species 
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J.C.  Alcock,Eiq.  of  fisli  in  the  river,  tiie  20  years’  enjoyment  which  gives  him  a right  as  against 

a private  individual,  would  not  give  him  a right  as  against  the  public. 

7,Mayi849.  7004.  Indeed  that  seems  to  be  recognised  by  the  Act  itself  reserving,  in  the 

fullest  manner,  to  the  public  their  rights  ? — Yes. 

7005.  Mr.  Scully.']  Are  you  aware  that  in  that  river  there  are  great  floods  1 — 
The  Suir  must  be  subject  to  great  floods. 

7006.  Have  you  ever  seen  the  mill-races  at  Clonmel? — I do  not  know  them  ; 
1 have  seen  them  from  the  outside,  but  I have  never  examined  them  ; but  I have 
had  cases  on  circuit  connected  with  mills. 

7007.  Not  on  the  River  Suir?— No;  we  had  a case  recently  with  reference  to 
the  Kilmacow  river. 

70oh.  Are  you  not  aware  that  the  fall  of  water  is  very  slight  with  reference  to 
the  mills  on  the  River  Suir  ? — I believe  that  the  supply  of  water  in  the  Suir,  as 
compared  with  the  Shannon,  is  deficient.  I would  consider,  with  reference  to  this 
subject,  that  it  would  be  an  extremely  dangerous  thing  in  any  legislation  to  inter- 
fere with  tbe  milling  interest,  which  is  a most  important  interest  in  Ireland  ; but  I 
conceive  that  there  would  be  no  necessity  for  it,  because  giving  them  the  full 
elevation  of  the  water,  and  the  use  of  it,  I conceive  that  such  works  could  be 
made,  as  I understand  exist  at  Portlaw,  at  Mr.  Malcolmsou’s  mill-dam.  He  has 
constructed  steps,  which  I had  not  time  to  see,  but  which,  from  everything  I could 
hear,  permit  the  free  niigralion  of  tbe  fish  without  injury  to  the  water  power. 

7009.  Might  not  what  has  been  done  at  Portlaw  be  done  at  other  mills  ? — 
Certainly  ; but  that  is  a matter  of  science. 

7010.  Sir  S.  W.  Ban'on^]  The  whole  of  your  evidence,  1 believe,  goes  to  this, 
that  it  is  of  primary  importance  to  have  a free  passage  for  the  fish  to  the  upper 
waters  or  the  breeding  ground  ? — Certainly. 

7011.  And  that  the  present  sites  of  mills  in  some  instances  are  a great  barrier? 
— I believe  they  are ; I would  recommend  this : I would  recommend  that  the 
county  surveyor,  or  some  such  officer,  should  be  required  to  report  to  the  Com- 
missioners or  others  the  state  of  the  several  rivers  traversing  his  county,  which  are 
either  the  resort  of  salmon  in  the  open  season,  or  which  are  a nursery  for  them  in 
the  close  season  ; whether  any  artificial  or  natural  barrier  existed  to  the  migration 
of  fish,  and  that  siich  measures  should  be  taken  as,  in  the  wisdom  of  th^  Com- 
mittee, should  appear  right  to  have  the  necessary  works  constructed  to  allow  of 
the  migration  of  the  fish. 

7012.  Chairman.]  Have  you  turned  your  attention  also  to  another  mischief 
which  is  said  to  be  occasioned  by  these  milk;  I mean  the  destruction  offish  in 
the  races  ? — I do  not  wish  to  speak  except  from  personal  observation ; but  so 
far  as  I have  made  inquiry  about  it,  I understand  that  there  is  a great  abuse  com- 
mitted in  the  power  which  they  have  of  contracting  the  water,  and  it  is  very 
difficult  to  detect  it,  because  their  works  are  covered ; it  is  very  difficult  to  have 
proper  supervision  of  their  works ; and  I would  impose  extremely  severe  penalties 
upon  the  owners  of  mills  who  would  allow  their  servants  to  take  advantage  of  the 
confined  state  of  the  water,  or  abuse  the  privilege  which  they  possess. 

7013.  My  question  does  not  refer  so  much  to  the  abuses  carried  on  by  the 

millers’  servants,  as  to  the  passage  of  fish  in  going  up  or  descending  the  river  ? 

I am  not  aware  that  the  necessary  grating  is  constructed  at  the  tails  of  races. 

7014*  You  are  aware  that  at  present  there  is  no  provision  compelling'  mill- 
owners  to  put  up  lattices  or  fences  either  at  the  head  or  at  tbe  tail  of  race's  ; are 
you  able  to  state  whether  it  would  be  possible  to  make  such  provision  in  all  cases 
without  injury  to  the  motive  power  of  the  mills?— That  is  a subject  upon  which 
from  Its  very  great  importance,  I should  be  very  cautious  in  giving  an  opinion; 
1 have  beard  it  discussed;  it  has  been  stated  that  you  could  do  it  either  by 
having  the  opening  of  the  mill-race  wider  where  that  lattice  work  is  constructed, 
or  by  having  lattice  work  inclined,  it  would  have  less  effect  upon  the  flow  of  water; 
but  that  IS  a matter  of  science  upon  which  I am  not  competent  to  give  an 
opinion. 

7015.  Mr.  Bourke.]  Are  you  not  aware  that  it  was  proposed  to  introduce  a 
clause  of  that  nature  into  the  Act  of  1842,  and  that  in  fact  a clause  of  that  nature 
was  m the  original  print  of  the  Bill,  butthat  it  was  found  that  any  enactment 
which  should  make  it  incumbent  on  the  millers  to  place  gratings  either  at  the 
head  or  at  the  end  of  their  mill-races,  would  occasion  so  much  damage  to  their 
motire  power,  that  that  clause  was  obliged  to  be  left  out  ?— I have  heard  so ; but 

that 
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that  is  a matter  of  science  upon  which  persons  who  consider  those  subjects 
scientifically  are  much  more  competent  to  give  an  opinion  than  myself. 

7016.  In  fact,  you  cannot  give  an  opinion  upon  it  ? — No,  I cannot,  because  it 
is  a subject  upon  which  other  persons  are  more  competent  to  speak  than  I am. 
There  is  another  point  with  reference  to  that  matter;  I consider  the  provision 
with  respect  to  the  uniformity  of  the  close  season  in  this  Act  of  Parliament  to  he 
only  intelligible  upon  one  principle,  namely,  closing  the  market  on  a particu* 
lar  day. 

7017.  Mr.  O.  Gore.]  Are  you  not  aware  that  in  the  present  Act  the  Commis- 
sioners have  the  power  of  altering  the  close  season  ? — Under  the  Act  there  is  a 
power  of  varying  the  close  season  upon  an  inquiry. 

7018.  Chairman.']  In  a subsequent  Act? — Yes,  it  is  in  one  of  these  Acts ; but  I 
would  say  that,  so  far  as  I have  witnessed  the  exercise  of  the  powers  of  the  Com- 
missioners, I think  a great  deal  of  mischief  has  resulted  from  the  course  of  pro- 
ceeding which  I have  seen,  particularly  in  regard  to  the  deep-sea  fisheries,  and 
their  inquiries  have  done  a great  deal  of  mischief.  They  are  generally  dictated 
by  riot  or  clamour,  and  they  go  down  in  a spirit  of  conciliation,  as  they  call  it,  to 
ask  parlies  who  really  want  to  instruct  the  people  in  fishing  in  the  deep  sea  to 
forego  their  rights  for  the  sake  of  peace.  They  will  not  undertake  the  respon- 
sibility of  making  bye-laws,  but  after  giving  notice  to  hold  an  inquiry,  they  actually 
stifle  inquiry  when  persons  competent  to  give  them  information  are  ready  to  dis- 
abuse popular  ignorance. 

7019.  Were  Acts  of  Parliament  in  force  previously  to  the  Act  of  1842,  by 
which  the  close  and  open  seasons  in  all  or  nearly  all  the  rivers  of  Ireland  were 
regulated  with  reference  to  the  tenjperature  of  the  different  rivers;  for  instance, 
was  there  one  Act  of  Parliament  for  the  Bann,  another  Act  of  Parliament  for  the 
Blackwater,  and  under  those  different  Acts,  was  a different  close  season  appointed 
for  each,  according  to  the  habits  of  the  fish  in  that  river? — Certainly;  I think 
they  ought  to  follow  nature.  The  only  principle,  therefore,  upon  which  I can 
understand  their  having  one  uniform  close  season  (it  being  the  habit  of  the  fish  to 
resort  to  different  rivers  at  different  times,  they  being  in  condition  in  some  rivers 
when  they  are  not  in  others)  is,  to  close  the  market  on  a particular  day  ; to  pro- 
hibit the  sale  of  fish  after  a particular  day;  but  they  violate  that  principle  by 
extending  the  season  for  angling  in  the  tipper  rivers. 

7020.  Do  you  know  the  Slaney  ? — I am  a member  of  that  circuit,  and  have 
passed  the  river  very  frequently.  I never  fished  in  the  Slaney,  but  I know  the 
mode  of  fishing  used  there ; it  is  entirely  with  seines. 

7021.  Do  you  know  it  with  reference  to  the  close  season? — I do  not. 

7022.  I suppose  you  are  aware  that  there  is  generally  a great  contrariety 
between  the  close  season  as  fixed  by  Act  of  Parliament,  in  some  rivers  at  least, 
and  the  close  season  as  fixed  by  the  law  of  nature? — I have  always  under- 
stood so. 

7023.  Sir  II.  W.  Barron.]  With  respect  to  the  late  Act,  the  Act  of  1842,  is  it 
your  opinion  that  that  Act  declares  and  confers  rights  rather  with  reference  to 
the  widih  of  rivers  than  to  antecedent  title? — On  that  subject  I will  give  my 
construction  of  the  18th,  19th,  22d,  23d,  and  24th  sections.  In  construing  Acts 
of  Parliament  we  are  allowed  to  refer  to  antecedent  repealed  Acts,  and  I conceive 
that  this  Act  was  framed  with  reference  to  the  controversy  that  arose  as  to  the 
statute  of  Charles.  However,  it  commences  by  repealing  in  the  first  section  all 
former  Acts;  it  repeals  the  statute  of  Charles  expressly,  and  by  implication  it 
repeals  the  clauses  of  Magna  Charta  that  refer  to  fisheries,  and  it  repeals  all  the 
English  Acts,  as  1 conceive,  anterior  to  the  10th  of  Henry  the  Seventh,  Poyning’s 
Law,  which  extended  to  Ireland  all  the  English  Acts.  The  18th  section  recites 
that  doubts  exist  with  respect  to  the  use  of  stake  weirs  in  the  sea  and  tideways ; 
and  I conceive  those  doubts  to  refer  to  stake  weirs  as  a mode  of  fishing,  and  to 
the  controversy  as  to  whether  the  statute  of  Charles  applied  to  iron  weirs ; it  does 
not  at  all  affect  title.  Then  having  repealed  the  statute  of  Charles,  it  proceeds 
to  reconstruct  the  whole  subject;  and  I think,  in  answer  to  the  question,  it 
confers  rights  rather  with  reference  to  the  width  of  rivers  than  to  antecedent  title. 

7024.  Do  you  conceive  that  principle  politic  and  equitable  r — I do ; 1 think  it 
reasonable  that  all  persons  living  along  the  river  should  share  in  the  bounty  of 
nature ; and  I think  it  also  desirable  for  the  interests  of  commerce  that  there 
should  be  modes  of  taking  fish  in  the  estuary  which  might  otherwise  be  lost  to 
the  community  where  facility  exists,  where  the  fish  are  in  abundance,  and  where 
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J.  C.  ^Zcoc/i,  Esq.  the  fish  are  proved  to  be  in  the  best  condition.  From  everything  which  I can 

learn  on  the  subject,  a great  quantity  of  those  fish  would  be  destroyed  by  the 

7 Mny.  1849.  ggjj]g  and  porpoises  if  they  were  not  captured  by  man.  They  move  up  and  down 
in  brackish  water;  that  is  proved  by  their  being  taken  on  the  ebb  tide  as  well  as 
on  the  flood. 

7025.  Mr.  ScuU^.]  If  there  were  so  many  people  catching  fish,  would  it  be  worth 
anybody’s  while  to  protect  the  river  ?— I would  not  allow  so  many  fish  to  be 
taken  in  the  lower  river  as  not  to  give  a fair  share  to  the  upper  proprietors. 

7026.  How  would  you  prevent  it? — You  must  draw  the  line  somewhere,  and  I 
will  state  how  the  Legislature  has  drawn  the  Hue  in.this  particular  case.  The  18th 
section  first  of  all  declares  the  right  of  the  owner  of  a several  fishery  in  general 
terms  all  along  the  estuary,  either  himself  to  exercise  his  fishery  by  a fixed  engine, 
by  a Scotch  weir,  or  to  allow  his  lessee  to  do  it  under  these  restrictions,  subject  to 
the  provisions  of  the  Act ; that  is,  that  the  weir  is  not  to  go  below  low-water 
mark  ; the  weir  is  to  be  taken  down  in  the  close  season,  when  the  fish  are  going 
up  to  spawn. 

7027.  Sir  H.  W.  Barron.']  What  is  the  effect  of  the  weir  not  going  below  low- 
water  mark  ? — It  renders  it  much  less  effective  as  a fishing  engine,  and  it  is  not 
likely  to  interfere  with  the  navigation  ; I think  it  is  a fair  line. 

7028.  Is  there  not  another  point,  that  it  leaves  the  middle  channel  free  for  the 
fish  to  go  up  and  down  the  river  r — Certainly  it  does.  Then  the  weirs  are  to  be 
taken  down  in  the  close  season,  so  as  not  to  interfere  \vith  the  fish  going  up  to 
spawn  ; and  then  there  is  what  is  called  the,Aveekly  close  season.  Now  I take  it 
that  there  are  about  13  tides  in  the  week  ; the  tide  is  later  every  time,  and  there 
are  three  tides  on  Saturday  and  Sunday;  there  must  be  three  tides  when  those 
weirs  are  open’,  so  that  you  leave  for  one-fourth  of  the  time  the  whole  river  open. 

7029.  Not  quite  one-fourth  ; very  near  one-fourth  ? — Very  nearly  one-fourth ; 
so  that  there  is  the  restriction  of  the  yearly  close  season,  of  the  weekly  close  sea- 
son, and  the  restriction  to  low-water  mark. 

7030.  Mr.  O.  Gore.]  Do  you  consider  that  sufficient  for  the  preservation  of 
the  fish  ? — It  depends  entirely  upon  the  number  of  weirs  that  may  fall  within  the 
protection  of  the  two  sections  which  come  afterwards ; that  is  a question  of  fact. 

I only  speak  of  the  principle,  and  I do  not  know  how  it  would  apply  to  olljer  cases 
than  this  one. 

7031.  C/^air?mn.]  Do  you  think  that,  looking  to  the  construction  of  those 
weirs,  it  is  very  easy  to  enforce  the  weekly  close'  time  against  them? — Cer- 
tainly. 

7032.  How  can  you  watch  them? — It  is  very  easy  to  visit  them;  if  you  saw 
them  opened  at  one  part,  I suppose  all  the  fish  would  get  out  in  a moment.  They 
are  very  jealous  of  one  another. 

7033.  Mr.  0-  Gore.]  Has  any  difficulty  been  found  in  watching  the  various 
weirs? — Of  that  I am  not  aware. 

7034.  Chab'man.]  You  are  not  aware  that  it  is  a subject  of  complaint,  that 
very  few  prosecutions  can  be  instituted  against  stake  weirs  for  fishing  during  the 
weekly  close  season  r — I have  no  doubt  the  magistrates  would  convict  when  they 
fished  in  the  weekly  close  season. 

7035'  You  are  not  aware  that  it  is  very  difficult  to  get  evidence  of  the  fishing 
in  the  weekly  close  time,  on  account  of  their  situation,  and  the  difficulty  of  watch- 
ing them  ? — The  river  is  a public  highway ; the  duty  might  be  cast  upon  the 
water-guard. 

7036.  You  have  not  heard  it  said,  that  for  that  reason  prosecutions  of  stake 
weirs  for  offences  against  the  close  season,  are  not  likely  to  take  place? — That 
I cannot  say  myself.  I consider  that  the  magistrates  would  be  very  willing  to 
convict  in  cases  of  that  sort,  and  I do  not  see  any  difficulty  in  getting 
evidence. 

7037.  Then  you  think  that  there  is  no  difficulty  ? — Indeed  I can  scarcely  say 
what  my  recollection  is  on  that  point. 

7038.  Sir  H.  W.  Barron.]  "Would  the  abolition  of  these  weirs  increase  or 
diminish  the  gross  capture  offish? — It  would  certainly  greatly  diminish  the  sup^ 
ply  of  fish  in  the  market,  because  it  would  appear  from  the  evidence,  that  you 
can  only  fish  with  a drift  net  in  the  lower  estuary,  and  you  can  only  fish  during 
the  la.st  quarter  of  ebb  and  the  first  quarter  of  flood,  and  you  can  only  fish  when 
there  happens  to  be  a good  deal  of  wind  ; in  fine  weather  you  cannot  fish 
at  all. 

7039.  Mr. 
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-039.  Mr.  Bourkei]  You  are  speaking  of  the  drift-net  fishing? — The  drift-net;  j. 
anti  in  that  harbour  the  salmon,  bein^  a leeward  fish,  it  comes  in  and  out  with  the 
wind;  and  the  fish  almost  disappear  in  that  harbour  when  the  northerly  winds  are 
prevalent.  Now,  as  to  the  cot-nets,  they  are  also  stated  to  be  used  at  the  last 
quarter  of  ebb  and  the  first  quarter  of  flood,  and  the  fish  do  not  resort  to  that  part 
of  the  river  where  they  are  used  until  about  May ; they  are  not  taken  in  any  great 
quantities  except  from  the  month  of  May  ; the  fish  therefore  remain  in  the  inter- 
vening space,  moving  up  and  down  in  the  brackish  water,  described  to  be  m the 
best  condition  for  the  market ; and  the  evidence  went  to  show  that  there  was  no 
other  mode  of  taking  fish  except  with  a fixed  net. 

7040.  Sir  H.  W.  Barroni]  From  your  experience  m these  matters,  would  you 
think  it  advisable  to  invest  the  Commissioners  with  increased  powers  ? — I think 
the  powers  with  which  those  Commissioners  are  invested  to  be  most  unconstitu- 
tiona^l  ■ I should  be  unwilling  that  such  a great  mass  of  property  should  he  sub- 
iect  to’ almost  arbitrary  control,  for  the  gentlemen  seem  desirous  of  being  invested 
with  arbitrary  power.  Looking  over  the  evidence  of  Mr.  Ffennell,  he  does  not 
profess  to  know  anything  about  law  on  the  subject ; his  desire  seems  to  he  to  be 
invested  with  power  which  1 think  quite  inconsistent  with  the  constitutional  right. 

-7041.  Chairman.']  Would  you  object  to  the  appointment  of  a new  commission, 
consisting  of  persons  properly  qualified ; for  instance,  persons  of  lega^  acquire- 
ment and  possessing  powers  analogous  to  those  of  the  Commission  of  Sewers,  to 
■which  vou  have  referred  so  frequently  ?— I think  that  such  a commission  as  that 
mioht  be  very  beneficial ; and  1 think  that  with  respect  to  the  navigation  ques- 
tion, there  is  a gentleman  at  present  employed  there  whose  opinion  on  the  subject 
might  be  very  valuable.  I have  no  means  of  knowing  what  his  opinions  are,  but 
he  is  a gentleman  to  whose  general  intelligence  I defer,  and  from  his  very  peat 
scientific  attainments  he  is  more  competent  than  any  other  persoii  that  I ain 
acquainted  with  to  give  you  an  opinion  on  the  subject,  that  is  Captain  Fraser,  ot 
the  navy,  who  is  at  present  employed  by  the  Admiralty  upon  that  survey,  who  has 
been  engaged  in  those  matters  so  long,  who  knows  the  soundings  of  every  part  of 
that  river,  and  could  tell  you  the  action  of  the  tides,  and  the  effect  of  those  weirs, 
and  their’influence  upon  the  navigation.  He  has  not  been  examined  on  the  part  of 
the  Crown  in  any  of  these  cases,  and  although  we  would  almost  venture  to  pro- 
duce him,  yet  he  is  personally  disinclined  to  be  examined  by  us,  or  to  tell  us  what 
his  views  are,  because  it  might  render  the  service  in  which  he  is  engaged  somewhat 
unpopular.  ^ 

7042.  Whom  do  you  mean  by  “ us”  r— I mean  the  parties  for  whom  1 am  now 
concerned  in  defending  these  weirs ; because  it  would  really  be  of  great  importance 
to  appeal  at  once  to  the  testimony  of  a gentleman  in  his  disinterested  position, 
and  of  his  peculiar  knowledge,  from  the  process  of  haying  actually  sounded  every 
p-art  of  that  river,  and  having  the  result  of  those  soundings  for  the  purposes  01  his 


7043.  Have  you  had  any  communication  with  Sir  James  Dombrain  on  the 
subject  ? — No ; 1 read  some  part  of  his  evidence ; it  appeared  to  me  very  peculiar  ; 
his  description  of  a cot-net,  and  the  mode  of  fishing,  the  fish  jumping,  and  putting 
out  the  net  and  taking  it.  I never  heard  of  such  a thing  as  that. 

7044.  I am  speaking  with  reference  to  the  navigation  of  the  Suir? — No,  I have 
not ; I consider  Captain  Fraser  to  be  more  competent  to  give  an  opinion  on  the  sub- 
ject than  any  other  person.  Then,  to  go  through  the  sections,  the  18th  section 
says,  “ Subject  to  such  regulations  and  restrictions  as  may  be  made  by  the  said 
Commissioners ; ’’  so  that  they  have  further  power  of  imposing  restrictions.  1 hen 
it  provides,  “ that  the  placing  or  erection  of  such  stake-nets,  or  other  fixed  nets 
as  aforesaid,  shall  not  give  or  confer  any  right  or  title  to_  the  occupancy  of  t e 
shore ; ” that  is,  a right  to  the  seaweed  or  to  the  sand,  which  is  a subject  of  very 
great  controversy  in  Ireland,  and  which,  in  my  mind,  ought  to  be  settled  by  u 
general  law,  obliging  the  owners  of  the  adjoining  land  to  purchase  it  when  ey 
have  not  it.  The  law  is  laid  down  in  a case  which  I reported ; in  the  case  0 
Howe  V.  Stawell,  in  Napier  and  Alcock’s  Reports,  it  is  settled  that  it  can  only  be 
claimed  as  appurtenant  to  the  adjoining  land,  and  not  by  the  public  at  arge, 
and  therefore,  it  is  either  in  the  Crown,  which  acquiesces  m the  use  ot  it  by  the 
public,  or  in  the  owner  of  the  adjoining  land.  Then  the  section  ^es  on  o 
provide,  that  it  is  not  to  give  any  right  to  the  land,  and  saving  to  the  Queen  and 
the  subjects  “ the  free  and  full  exercise  and  enjoyment  of  all  other  rights  of  fishing, 
or  other  rights  whatsoever,  in  or  along  the  said  seashore  or  coast,  or  the  shore 
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such  estuary  as  aforesaid,  subject  to  the  provisions  herein  contained.”  Now  it 
may  be  a question  whether,  under  those  general  words,  the  Duke  of  Devonshire’s 
rights  are  not  restricted  to  such  possessory  rights  as  he  is  able  to  show,  because 
his  river  is  entirely  restricted  by  the  22d  section.  I believe  there  is  no  part  of 
the  channel  there  three-quarters  of  a mile  wide ; therefore  it  would  seem  to  me 
to  be  admitted  that,  subject  to  the  possessory  rights  which  he  has  established,  the 
public  have  a right  to  draw  a net  through  all  bis  fishery,  under  the  words  “ saving 
to  the  Queen’s  most  Excellent  Majesty,  and  all  the  subjects  of  this  realm,  the 
free  and  full  exercise  and  enjoyment  of  all  other  rights  of  fishing,  or  other  rights 
whatsoever,  in  or  along  the  said. seashore  or  coast,  or  the  shore  of  such  estuary.” 
But  I consider  that  that  right  does  in  no  degree  conflict  with  the  rights  declared 
here  ; because  section  28  appears  expressly  to  prohibit  any  person  from  drawing 
nets  m such  a way  as  to  interfere  with  the  rights  of  fishing  to  be  ratified  or  recog- 
nized by  this  Act.  ® 

7045.  The  right  of  a party  to  a several  fishery  is  one  thing  ? — Yes. 

7046.  And  his  right  to  fish  by  means  of  a solid  weir,  is  another  thing.  Again, 
supposing  he  has  a right  to  fish  by  means  of  a solid  weir,  does  it  follow  that  he  has 
a right  to  erect  or  maintain  such  a weir  as  shall  prevent  fish  from  passing  up  the 
river  beyond  his  fishery  ? — A right  to  a weir  gives  not  only  a right  of  fishing,  but 
it  gives  a right  to  the  soil;  that  is  quite  clear  from  passages  in  Lord  Hale’s 
treatise. 


7047-  Covered  by  the  weir?— Yes;  and  I consider  that  the  statute  of  Charles 
being  repealed,  there  is  no  restriction  at  common  law  to  the  use  of  art  in  erecting 
engines  and  catching  fish  passing  through  that  several  fishery. 

7048.  Supposing  it  is  conceded  that  a party  has  first  aright  to  a several  fishery? 
— lhat  may  or  may  not  give  the  soil. 

7049.  Therefore  it  may  or  may  not  give  the  right  to  erect  a weir? Yes. 

7050.  Supposing'  a party  has  a right  to  a weir,  can  he  extend  that  weir  in 
such  a manner  as  to  prevent  any  fish  whatever  from  passing  above  it ; for  instance 
can  be  run  it  quite  across  the  river,  merely  because  he  has  a right  to  put  up  a 
we,r  of  some  kind  there  .'-If  his  several  fishery  extends  entirely  Across  the  river 
or  If  , his  ancient  weir  extends  entirely  across  the  river,  as  the  Duke  of  Devon- 
shire s weir  at  Lismore  does,  it  would  appear,  certainly,  from  the  authorities,  that 
he  has  a right  to  catch  every  fish  that  passes  into  that  fishery 

7051.  Even  in  a navigable  river  ?-Not  in  a navigable  river  ; if  it  be  navigable, 
that  is  another  question  altogether. 

7052.  I am  ^kmg  with  reference  to  a navigable  river.  My  question  arises  out 
of  an  ansuier  which  you  made  a little  while  ago,  in  which  you  spoke  of  a reserva- 

Pat'ic  rights  in  a river  not  navi- 
Le'stion^whir?r  ‘ “ ““'walile  river  therefore,  and  you  will  understand  the 
question  which  I ask  you  to  refer  to  a navigable  river.  I ask  you  whether  the 
right  to  a several  fishery  in  a navigable  river  therefore  involves  a right  »o  set  no 
a wetr.  and  whether  a right  to  set  np  a weir  therefore  Involves  a ri  j to  cSyl 
r^fo^f  fiTn'  ” '’"T,  "7'  ^-Certainly  not,  because  I admit  tlfat  the  private 

right  of  fishing  must  always  he  subordinate  to  the  public  right  of  navigation  ■ and 
In  the  public  right  must  prevail,*^  I now  come  to  fte  i gthsec- 

S;  th'*  19th  section,  which  is  clearly  enacting,  confers  new  rights  for  it 
phces  the  owner  of  the  adjoining  land  in  the  same  position  as  that  in^whi’ch  the 
owner  ol  a several  fishery  is  placed  by  the  1 8th  section. 

7053.  With  reference  to  that,  does  not  that  induce  you  to  qualify  your  opinion 
the  d t.r?“'“l?  f ‘7  pt^mble  of  the  first  of  these  sections  ? You  think  that 
the  doubts  to  which  reference  is  made  in  that  preambie  were  the  doubts  Iter 

that,  and  not  only  specify  what  shall  be  the  size  of  the  meshes  and  so  L but  Zvou 
say  confer  new  rights  upon  parties  who  had  them  not  before;  namely  the’owners 
of  land  adjoining  these  rivers It  is  very  frequent  in  Acts  of  Parliament  for  the 
purview  or  enacting  clauses  to  go  beyond  the  recital,  or  the  objects  stated  in  the 
preamble.  Now,  the  19th  section  confers  upon  the  occupier,  ivith  the  consent  of 
his  landlord,,  the  nght  of  erecting  for  the  fifst  time,  on  *e’ bearadjSni.^ 

land. 
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land,  a stake  weir,  subject  to  the  same  restriction,  to  extend  to  low-water  mark  ; 
the  restriction  as  to  the  yearly  close  season,  the  weekly  close  season,  and  the  size 
of  that  mesh  ; and  that  it  may  not  conflict  with  section  i8,  it  provides,  that  it  is 
not  to  be  within  the  limits  of  a several  fishery,  that  is  to  say,  where  there  might 
have  been  a several  fishery  in  gross,  as  the  Duke  of  Devonshire  has  in  the 
river  Blackwater. 

7054.  As  the  Duke  of  Devonshire  claims  ? — I think  he  has  it ; it  has  been 
decided,  in  the  case  of  the  Duke  of  Devonshire  v.  Hodnett,  that  he  has  ; and  in 
the  case  of  the  Bann,  it  is  expressly  stated  that  there  is  a several  fishery  in  Ireland : 
“ In  the  River  Bann,  in  Ulster,  which  divides  the  county  of  Antrim  from  the 
county  of  Londonderry,  about  two  leagues  from  the  sea,  where  the  stream  is 
navigable,  there  is  a rich  fishery  of  Salmon,  which  was  parcel  of  the  ancient 
inheritance  of  the  Crown.” 

7055.  Is  that  book,  from  which  you  are  reading,  Sir  John  Davies’  Report  ? — 
Yes. 

7056.  Are  you  aware  that  Sir  Matthew  Hale  three  times  expresses  his  dissent 
from  Sir  John  Davies’  opinion,  and  that  the  Courts  have  followed  Sir  Matthew 
Hale,  in  preference  to  Sir  John  Davies  ? — As  to  some  other  matters,  the  meaning 
of  a Royal  fishery,  for  instance,  he  speaks  of  him  as  inaccurate,  but  not  upon 
that  point.  I take  it  that  the  1 9th  section  confers  upon  the  owner  of  the  adjoining 
land,  provided  that  the  beach  be  unappropriated,  that  it  is  not  the  several  fishery 
in  gross  of  another  person,  the  same  rights  that  the  owner  of  a several  fishery 
has  under  the  18th  section.  And  this  question  was  decided  in  a civil  action  in 
the  case  of  Lord  Templemore  v.  Allan,  which  was  tried  at  Wexford,  in  which  I 
was  counsel.  The  estates  of  Lord  Templemore  and  Lord  Ely  are  divided  by 
a stream  that  disembogues  upon  the  strand  at  Duncannon.  Lord  Ely’s  estate 
is  lower  down.  It  extends  from  this  stream  to  the  Hook  Tower  ; and  under  the 
3 gth  section,  Allan,  the  tenant  of  Lord  Ely,  erected  a most  valuable  weir  extending 
to  low-water  mark,  on  bis  portion  of  the  strand. 

7057.  Mr.  JBourJce.^  When  was  this? — After  the  passing  of  this  Act.  This 
intercepted  many  of  the  fish  that  would  otherwise  have  come  up  to  the  ancient 
weir  of  Lord  Templemore,  under  Duncannon  Fort,  and  which  is  one  of  the  weirs- 
expressly  granted  to  him  under  the  patent.  An  action  on  the  case  was  brought  by 
Lord  Templemore  against  Allan,  in  which  the  gravamen  stated  was,  that  he  caught 
fish  which  might  otherwise  come  up  to  ihe  fishery  of  the  plaintiff,  stating  that  the 
plaintiff  had  an  ancient  fishery  higher  up,  and  that  the  defendant  lower  down 
injuriously  erected  a weir,  which  prevented  the  fish  from  coming  up  to  the  weir  of 
the  plaintiff.  There  were  several  points  in  the  case,  but  it  was  decided  that  the 
taking  of  these  fish  by  the  defendant’s  weir  was  a statutable  right,  and  that  it  was 
damnum  absque  injurid  by  Allan.  The  case  established  his  right  to  that  weir ; the 
verdict  was  reversed  upon  the  ground  that  we  had  not  the  formal  authority  of  the 
landlord.  It  is  therefore  quite  clear  that  the  19th  section  confers  new  rights  ; but 
the  18th  and  19th  sections  are  restricted  by  the  22d  to  parts  of  the  river  where 
the  channel  at  low  w'ater  is  more  than  three-quarters  of  a mile  in  width.  Now 
the  22d  section,  if  it  stood  alone,  would  abrogate  all  ancient  rights  in  the  upper 
river,  because  its  enacts,  “ that  in  such  parts  of  the  river  where  the  breadth  of 
the  channel  at  low  water  of  spring  tides  is  less  tiian  three-quarters  of  a mile, 
statute  measure,  it  shall  not  be  lawful  (anything  herein  contained  to  the  contmry 
notwithstanding)  for  any  person,  save  and  except  the  proprietor  of  a several 
fishery  in  the  whole  of  such  estuary  and  river,  to  erect  any  such  stake  weir,  stake 
net,  bag  net,  fixed  net,  or  contrivance  for  placing  or  erecting  a net.”  I question 
whether  there  is  such  a thing  in  Ireland  as  a several  fishery  in  the  whole  of  a 
river  ; so  that  in  fact  that  exception  would  have  no  operation  at  all ; and  if  that 
section  stood  alone,  it  would  amount  to  a total  prohibition  of  those  weirs  in  the 
upper  river.  Then  we  have  the  two  savings  contained  in  the  23d  and  24th  sec- 
tions, upon  which  all  those  questions  have  arisen.  The  24th  section  saves  the 
rights  of  weirs  where  there  is  a title  to  a several  fishery,  and  10  years’  posses- 
sion ^ and  the  23d  section  saves  the  possessory  right  of  20  years  without  title. 
My  construction  of  that  section  is  this:  that  as  to  weirs  possessed  for  20  years 
before  the  passing  of  this  Act,  “ established,”  as  the  Act  says,  for  20  years 
before  the  passing  of  this  Act,  they  are  exempted  from  the  illegality  created  by 
the  22d  section,  and  they  are  remitted  to  the  legality  created  by  the  19th  section. 
I think  it  would  be  most  unreasonable  to  say  that  a party  in  the  lower 
river  should  be  allowed,  for  instance,  as  Allan  has  been  allowed,  to  erect  a 

0.40.  3 s 2 weir 
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weir  to  low-water  mark;  and  that  a part}’  having  either  title,  with  10  years* 
possession  in  the  river  a little  higher  up,  or  20  years’  possession  without  title, 
should  have  no  benefit  whatever;  and  the  construction  sought  to  be  given 
to  that  23d  section  is,  that  it  is  a nullity,  that  it  is  nullified  by  the  proviso  ; that 
the  proviso,  in  declaring  that  nothing  in  tire  Act  shall  affect  the  title  of  any  party 
to  maintain  those  weirs,  completely  nullifies  the  preceding  clause ; and  the  argu- 
ment is,  that  there  is  to  b^  no  weir  whatsoever  in  parts  of  the  river  where  the 
channel  is  less  than  three-quarters  of  a mile  in  width.  Now  1 have  not  had  an 
opportunity  of  looking  into  the  proceedings  of  the  Committee  that  discussed  the 
details  of  this  Act,  but  I should  suspect,  that  if  you  looked  into  them  you  would 
get  the  history  of  that  proviso,  which  I conceive  to  be  this ; the  meaning  of  that 
proviso  appears  to  me  to  be  this : that  proviso  is  to  protect  the  private  rights  of 
such  a person  as  the  Duke  of  Devonshire ; that  is  to  say,  that  though  a 20  years’ 
establishment  would  be  an  answer  in  any  summary  proceeding  under  the  22d  sec- 
tion, yet  it  was  not  to  conclude  the  rights  of  the  owner  of  a several  fishery  like 
the  Duke  of  Devonshire,  and  that  if  within  what  he  claimed  to  be  his  several 
fishery  an  individual  had  erected  a weir,  or  held  it  under  a lease,  or  held  it  under 
any  defeasible  title,  his  rights  were  not  to  be  collusively  determined,  or  determined 
behind  his  back  in  that  summary  proceeding  instituted  before  magistrates,  but 
that  be  was  to  be  at  liberty  to  try  his  rights  in  an  action  of  trespass.  And  the 
words  are,  between  party  and  party:  “Provided  always,  that  nothing  herein  con- 
tained in  regard  to  the  period  during  which  such  weirs  shall  have  been  established, 
or  otherwise,  shall  be  construed  to  increase,  lessen  or  affect  the  title  of  any  party 
claiming  to  maintain  such  weir,  or  any  party  disputing  such  title,  but  all  parties 
shall  be  entitled  to  their  respective  rights,  as  if  this  Act  had  not  been  passed.” 
That  is  in  proceedings  between  party  and  party,  where  an  individual  claimed  a 
several  fishery  in  the  locus  in  quo ; and  then  I take  it  that  this  proviso  has  the 
same  office  that  the  words  in  the  19th  section,  “ not  being  within  the  limits  of  a 
several  fishery,”  have  relatively  to  the  18th  section.  As  to  the  part  of  the  river 
where  the  channel  is  more  than  three-quarters  of  a mile  in  width,  the  rights  con- 
ferred by  the  igth  section  are  not  to  interfere  with  the  rights  of  the  owner  of  a 
several  fishery  in  gross,  and  therefore  the  right  of  a party  to  construct  these  weirs 
on  the  beacii  abutting  on  the  estate,  is  only  where  the  shore  is  unappropriated,  and 
where  there  is  no  several  fishery  claimed  in  that  beach  in  gross  by  another  per- 
son. Again,  as  between  the  23d  and  24th  sections  the  right  of  a party  to  protect 
himself  under  that  23d  section,  is  where  that  part  of  the  beach  is  unappro[n-iated, 
and  where  no  third  person  claims  a several  fishery  in  it,  and  if  that  third  person 
does  claim  a several  fishery,  his  rights  are  not  concluded  by  the  summary  pro- 
ceeding before  magistrates,  but  he  is  left  to  bring  his  action.  That  appears  to 
me  to  give  a harmonious  construction  to  the  whole  of  the  sections,  and  it  appears 
therefore  to  me,  that  it  is  a good  defence  to  any  indictment,  even  assuming  that 
this  weir  takes  fish,  to  prove  that  that  weir  was  established,  if  in  a part  of  the 
river  less  than  three-quarters  of  a mile  wide,  for  20  years  before  the  passing  of 
the  Act;  and  I apprehend,  therefore,  that  the  opinion  which  Baron  Pennefather 
first  gave  the  jury  in  Lord  Waterford’s  case,  when  they  came  out  and  asked 
whether,  if  the  weir  had  been  established  for  20  years,  time  was  an  answer  at  com- 
mon law,  was  right. 

7058.  Then  are  jou  of  opinion  that  the  proviso  in  the  23d  section  is  contra- 
dictory to  the  enactment  ?-No.  I make  it  consistent  with  the  enactment  thus, 
that  It  prevents  the  proceeding  before  magistrates  from  concluding  the  rights  of 
private  parties.  It  gives  a right  as  against  the  public  and  against  tlie  Crown, 
but  not  as  against  any  private  party  claiming  a fishery  in  the  locus  in  quo. 

7059.  Umirman.\  But  if  your  construction  is  not  the  correct  one,  then  von 
think  that  the  tvvo  clauses  to  which  the  honourable  Member  refers,  are  coiilra- 
dictorv?— Certainly;  and  I do  not  affect  to  say  that  the  legislation  is  framed  in 
such  distinct  or  precise  language,  that  there  is  not  very  great  confusion  and  very 
considerable  difficulty  m arriving  at  the  construction. 

7060.  Do  you  think  it  expedient  that  the  intention  of  the  Legislature  should  bo 
more  clearly  expressed  ?— I think  it  would  be  desirable  in  all  legislation 

7061.  But  on  this  particular  point?-!  think  it  ought ; so  far a”s  lean  form  aeon- 
jecture  as  to  the  causes  of  this  confusion,  it  appears  to  me  to  arise  from  this  that 
m legislating  upon  these  subjects,  instead  of  having  one  general  Act,  where'each 
particular  section  of  the  Act  of  Parliament  has  its  peculiar  ofiice,  certain  Members 
of  the  Committee  seek  to  carry  out  particular  objects,  either  by  the  artful  intro- 
duction 
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duction  of  clauses,  or  by  interpolating  sections,  or  by  the  artful  omission  of  clauses;  J.C.Alcod,  Esq- 

and  thus,  probably,  a construction  is  given  to  the  Act,  which  completely  defeats  

the  purposes  of  the  original  framer  of  it.  It  very  often  happens  that  that  is  done  7 1849. 

in  Committee ; the  parties  do  not  see  the  consequences  of  seeking  to  attain  parti- 
cular objects ; it  defeats  the  general  legislation,  and  the  general  harmony  of  the 
Act. 

7062.  Sir  H.  7V.  Barron."]  With  regard  to  what  I have  directed  your  attention 
to  in  5 & 6 Viet.,  the  defects  which  you  consider  ought  to  be  remedied  in  that 
Act ; will  you  give  ns  as  shortly  as  you  can  your  opinion  as  to  the  defects,  and 
their  remedies,  besides  the  points  on  which  you  have  already  touched  ? — It  appears 
to  me  that  the  intention  of  the  framer  of  the  Act  of  Parliament  was,  that  as  to 
weirs  which  were  established,  or  had  been  possessed  for  20  years  before  the 
passing  of  that  Act,  the  title  to  those  weirs  was  to  be  ratified,  and  that  those 
engines  were  allowed  to  supply  the  lower  market ; you  cannot  erect  any  new 
weir ; and  then  tlse  difSculty  arose  before  the  magistrates,  what  was  the  meaning 
of  the  word  “established,”  and  what  evidence  would  support  the  23d  section. 

There  was  a difficulty  in  deciding  that  question,  but  the  argument  on  the  other 
side  would  give  au  operation  to  the  proviso  which  would  render  that  section 
utterly  inoperative  ; because,  what  Baron  Pennefather  said  was  this : “ 1 consider 
that  the  23d  section  furnishes  an  answer  to  the  summary  proceeding  before 
magistrates,  but  it  gives  no  title  whatsoever;  and  therefore  if  there  be  an  indict- 
ment at  common  law,  it  is  no  answer  to  an  indictment  at  common  law  as  for  an 
injury  to  the  fishery.” 

7063.  Mr.  Bourke.]  Do  not  you  think  that  with  regard  to  the  sections  to  which 
you  have  alluded,  the  manner  in  which  they  are  framed  is  likely  to  cause  very 
adverse  decisions  in  many  cases,  both  before  magistrates  and  in  the  superior 
courts?— It  is  quite  evident  from  the  fact  that  there  has  been  no  exposition  of 
those  sections  yet.  What  I have  stated  is  the  only  intelligible  construction  which 
I can  give,  the  five  sections  being  taken  together. 

7064.  Sir  H.  JV.  Barron.]  Does  your  information  enable  you  to  say  whether 
the  close  season  is  observed  in  the  upper  rivers  ? — I can  only  speak  from  report ; 
and  I do  not  like  to  give  any  evidence  with  regard  to  it. 

7065.  Upon  what  principle  would  you  restrict  the  capture  of  fish  in  the  lower 
tidal  rivers  ? — I stated  that,  I think,  on  the  former  day. 

7066.  Is  there  anything  else  which  suggests  itself  to  you  ? — -If  the  Committee 
wish  my  opinion  upon  the  last  Act,  with  reference  to  taxing  different  engines,  it 
would  be  necessary  for  me  to  look  into  it.  It  appears  to  me  to  be  a machinery 
which  it  is  extremely  difficult  to  carry  into  execution,  because  it  is  arraying 
one  class  against  another.  There  is  a power  given  to  the  Commissioners  of  select- 
ing the  number  of  conservators,  and  as  to  the  proportion  in  which  different 
divisions  are  to  bo  represented,  which  in  fact  invests  the  Commissioners  with 
an  absolute  power  over  the  whole  property.  I think  that  the  effect  of  that  will  be 
(I  speak  now  generally  as  to  it),  that  you  will  have  probably  two  interests  com- 
bined against  a third,  in  imposing  a taxation  upon  that  third,  which  will  in  fact 
amount  to  a prohibition  of  that  mode  of  fishing. 

7067.  Mr. Bourke."]  Whattwo  interests  ?— That  I cannotsay  ; it  would  depend 
upon  their  strength ; it  would  lead  to  that. 

7068.  What  three  interests  do  you  allude  to? — There  are  the  cot-men,  the 
upper  proprietors,  and  the  weir  owners.  Then  there  are  the  owners  of  the  bead 
weirs  and  the  owners  of  the  Scotch  weirs. 

7069.  Sir  H.  JV.  Barron.]  Have  you  ever  directed  your  attention  to  the  part 
of  the  river  wliich  the  fish  usually  frequent,  whether  the  centre  or  the  sides,  the 
deep  water  or  the  shallow,  in  fact? — That  I cannot  say,  except  from  seeing  the 
fish  jump  generally  in  the  centre,  and  seeing  the  cot-men  and  the  drift-men  alwa3'S 
fish  in  the  centre  of  the  river. 

7070.  To  what  do  you  attribute  the  diminution  of  the  salmon  generally  in  the 
rivers? — I have  already  stated  that  I consider  that  the  injury  to  the  species  ot 
fish  arises  from  the  several  causes  recited  in  the  repealed  Acts  of  Parliament,  to 
which  is  to  be  superadded  that  evil  which  has  been  greatly  increased  in  modern 
times,  by  the  construction  of  mill-dams,  without  a provision  for  allowing  the 
migration  of  fish.  Heretofore,  there  being  no  police  to  protect  those  rivers,  and 
the  fish  only  resorting  to  those  rivers  in- the  close  season,  these  people  thought 
themselves  at  liberty  to  poach,  and  get  their  share  of  the  fish  in  the  only  condition 
-in  which  they  ever  reached  them,  and  everybody  knows  that  the  laws  tor  preserv- 
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J.  C.  Alcock,  Esq.  ing  game  have  never  been  observed  in  Ireland.  There  is  a great  difficulty  in  pre- 
venting  poaching  there. 

7 May  1849.  7071.  Mr.  Fagan.l  I understood  you  to  complain  of  Mr.  Ffennell  having 

circulated  a pamphlet  connected  with  the  report  of  some  proceedings  against  a 
Mr.  Ryan? — I said  the  circulation  of  that  pamphlet  in  its  present  state. 

7072.  Will  you  state  to  the  Committee  what  that  pamphlet  is  r — This  professes 
to  be  a report  of  the  trial  of  Mr.  Ryan,  and  gives  the  Attorney-general’s  speech ; 
it  does  not  give  the  facts  ; it  only  gives  the  facts  as  stated  by  counsel.  It  gives  the 
Chief  Justice’s  charge;  it  does  not  give  Judge  Crampton’s  judgment,  which  is 
published  in  the  printed  report. 

7073.  Does  not  it  give  the  Chief  Justice’s  judgment? — It  does;  but  not  Judge 
Crampton’s. 

7074.  I understood  you  to  state  that  that  document  tended  to  instigate  the 
people  to  commit  an  outrage,  which  they  subsequently  did ? — So  the  men  said; 
they  said  that  they  acted  in  the  assertion  of  right  upon  the  authority  of  that 
book. 

7075.  Is  there  anything  either  in  the^  statement  of  the  Attorney-general  or  of 
the  Chief  Justice,  which  could  have  that  effect  upon  their  minds  ? — Except  this, 
that  the  parties  inferred,  from  the  general  passages  stated  there,  that  every  weir 
was  illegal ; and  I object  to  those  people  asserting  their  own  rights,  and  their 
being  indoctrinated  in  this  way  by  reports  which  they  cannot  apply  to  the  facts  of 
the  particular  w’eir,  because  each  weir  depends  upon  its  particular  circumstances  ; 
one  weir  may  be  a nuisance  to  the  navigation,  another  may  not;  one  weir  may  be 
protected  by  the  23d  section,  and  another  may  not.  But  I consider,  under  the 
provisions  of  this  Act  of  Parliament,  that  with  respect  to  the  question  whether  or 
not  the  weir  was  protected  by  the  23d  section,  the  only  forum  to  try  that  ques- 
tion was  the  tribunal  of  magistrates ; that  there  being  in  the  23d  section  a new 
offence  created,  and  a penalty  and  a summary  method,  it  is  clear  and  settled  law 
that  you  must  proceed  for  that  penalty  by  that  summary  method,  and  that  no 
indictment  lies.  This  Act  of  Parliament  differs  from  the  statute  of  Charles, 
inasmuch  as  under  the  statute  of  Charles  the  offence  created  was  expressly  declared 
to  be  indictable ; there  is  no  such  clause  in  this  Act ; therefore  I am  clearly  of 
opinion,  that  no  indictment  lies  for  the  statutable  offence  created  by  this  Act,  and 
that  that  matter  has  been  decided  by  the  only  forum  by  which  it  can  be  tried, 
namely,  by  the  tribunal  of  magistrates. 

7076.  Mr.  Ffennell’s  motive  in  circulating  that  document,  namely,  the  Attorney- 

general’s  statement  and  the  Chief  Justice’s  judgment,  could  not  have  been  the 
instigation  of  the  cot-men? — I do  not  know  what  his  motive  was  ; I only  speak  of 
its  effects ; I do  not  impute  motives  to  anybody  ; I stated  myself  at  the  meeting 
the  advice  which  I had  given.  I hesitated  as  a lawyer  to  advise  these  parties  to 
proceed  in  an  unlawful  assembly  at  all  down  the  river,  and  I also  had  considerable 
hesitation  in  deciding  that  any  single  weir  was  that  description  of  nuisance 
which  could  be  abated,  even  by  a private  person  ; but  then,  when  the  law  officers 
of  the  Crown  would  not  undertake  the  responsibility,  when  they  had  doubts,  as 
appeared  by  a letter  of  Mr.  Drummond  in  1839,  to  whether  it  was  that  de- 
scription of  nuisance  which  could  be  abated,  and  when  ray  Lord  Glengall  and  other 
parties  interested  could  have  tried  that  question  themselves  by  selecting  a par- 
ticular weir  which  they  were  advised  was  a nuisance,  and  abatini^  it,  so^that  the 
question  could  have  been  tried  by  an  action  being  brought  againsuhem,  I thoiurht 
that  that  would  have  been  a much  more  manly  proceeding,  and  one  which  would  not 
have  involved  any  breach  of  the  peace,  than  circulating  these  reports  amont^  those 
people,  which  (I  do  not  know  what  the  intention  was)  had  the  effect  of  inducing 
those  people  to  think  that  it  was  a nuisance  which  they  could  themselves  abate^ 
and  abate  in  this  way.  ’ 

7077.  It  was  the  statement  of  one  of  the  people  to  you,  that  that  was  the 
cause  ?— That  was  the  statement  of  one  of  the  witnesses;  it  was  the  statement  of 
the  fu'isoner  Carroll,  that  he  acted  upon  the  opinion  of  the  Attorney-general  and  of 
me  Chief  Justice  in  that  case,  and  that  the  book  had  been  sent  to  him  by  Mr 
Ffennell.  Then,  in  the  other  case,  there  was  the  letter  of  John  Pike,  which  is 
quite  of  a different  character,  and  which  I think  ought  to  be  procured.  ’ 

7078.  I understood  you  to  say,  that  any  improvements  which  you  would  suggest 
in  the  mill-dams  and  vi-eirs  should  be  made,  at  the  expense  of  the  millers?— It 
occurs  to  me  that  they  ought,  because,  if  a party  is  allowed  to  divert  the  water  from 
Its  course  and  flow  for  his  private  purposes,  he  ought  to  compensate  the  public 
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bv  preventing  that  private  use  of  the  water  being  prejudicial  to  the  public  rights,  . 
and  bv  allowing  the  free  migration  of  fish  in  the  river.  But  where  it  would  be 
unreasonable  that  the  works  should  be  constructed  at  the  expense  of  the  miller, 
they  ought  to  be  constructed  at  the  public  expense,  as  a matter  which  concerned 
the  commonwealth,  because  the  persons  in  that  neighbourhood  do  not  derive  any 
benefit  from  the  fishery,  it  being  in  a part  of  the  country  which  the  salmon  never 
reach  in  the  open  season. 

7079.  At  whose  expense  are  those  ladders  now  made? — As  to  weirs  hereafter 
constructed,  they  must  be  constructed  at  the  expense  of  the  owners. 

7080.  In  the  improvement  which  you  suggest  with  reference  to  those  mill- 
weirs  for  the  free  passage  and  migration  of  the  salmon- to  the  upper  waters,  you 
have  no  intention,  of  course,  to  injure  the  private  rights  of  millers? — Certainly 
not,  and  therefore  I hesitate  to  give  any  opinion  upon  the  construction  of 
gratings,  because  other  parties  are  more  competent  to  speak  upon  it ; but  my 
reason  for  hesitating  in  giving  an  opinion  as  to  a general  law  is,  that  my  knowledge 
is  confined  to  a peculiar  locality,  and  that  from  the  different  circumstances  of 
other  rivers  (the  River  Shannon,  for  example;  the  fisberies  that  exist  in  it,  or 
the  quantities  of  fish  taken  iu  one  part  of  the  river  and  another,  that  river  opening 
into  lakes,  and  being  quite  differently  circumstanced),  and  there  being  several 
narrow  rivers  and  several  rights  in  each,  1 am  not  in  possession  of  the  necessary 
information  as  to  what  general  law  would  be  applicable  to  the  fisheries  of  Ireland 
generally. 


LiauB,  14”  die  Maii,  1849. 


MEMBERS  PRESENT. 

Captain  Archdall.  I Sir  Percy  Nugent. 

Sir  H.  W.  Barron.  | Mr.  O’Flaherty. 

Mr.  Oi  msby  Gore.  | Mr.  Scully. 

THOMAS  CHISHOLM  ANSTEF,  Esq.,  in  the  Chair. 


Mr.  John  M'Gowarii  called  in ; and  Examined. 

7081.  Chairman.']  YOU  are  a native  of  Ballyshannon  ? — ^The  neighbourhood 
of  it. 

7082.  You  have  resided  there  from  infancy,  have  you  not  ? — Yes,  almost  all 
my  lifetime. 

7083.  When  were  you  there  last  ? — Last  August, 

7084.  Had  you  been  residing  there  down  to  last  August  ? — Yes : I stopped 
there  two  months  last  summer. 

7085.  Down  to  what  period  did  you  continue  to  reside  there  before  you  last 
left  ? — I have  been  there  every  year  since  I left,  except  once ; every  fishing 
season,  except  one,  for  the  last  20  years. 

^oS6.  You  are  acquainted  with  the  fisheries  in  the  river  of  Ballyshannon  ? 

7087.  You  are  at  present  in  the  service  of  a gentleman  resident  in  London, 
are  you  not? — Yes,  Mr.  Taylor. 

7088.  Did  Mr.  Taylor  fish  there  last  autumn? — He  fished  there  last  year 
about  six  or  seven  weeks,  I should  say. 

7089.  You  accompanied  him  upon  that  occasion? — Yes. 

7090.  But  you  have  been  more  or  less  fishing  all  your  life,  have  you  not?— 
Every  season  ; only  one  since  I came  to  Mr.  Taylor.  1 had  been  there  with  his 
father  four  seasons,  Sir  Charles  Taylor. 

7091.  Do  you  know  the  river  of  Ballyshannon  from  the  mouth  to  Lough  Erne  ? 
— Yesj  from  the  bar. 

7092.  Do  you  know  Lough  Erne  also  ? — I know  a good  deal  of  Lough  Erne. 

7093.  Are  you  acquainted  with  any  of  the  upper  rivers,  that  is,  the  rivers  above 
Lough  Erne? — I know  several  of  the  rivers,  but  there  are  so  many  that  I cannot 
say  I know  them  all. 
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7094.  "Which  do  you  know? — The  river  of  Castlecaldwell ; I believe  it  is 
called  the  Garvah  River,  or  something  of  that  sort;  it  is  the  river  at  Castle* 
Caldwell. 

7095.  Do  you  know  any  other  river? — And  the  Pettigoe  River. 

7096.  In  what  capacity  have  you  fished  the  river  of  Ballyshannon  r — Angling 
with  rod  and  line  only. 

7097.  Have  you  ever  fished  the  salt  water  ? — No  ; I have  seen  a good  deal  of 
it,  but  never  fished  it  myself. 

7098.  You  are  aware  that  the  fishery  at  Ballyshannon  is  possessed  by  tenants- 
of  the  Conolly  family? — Yes,  of  Colonel  Conolly. 

7099.  Who  is  the  present  tenant  ? — Miss  Shell  used  to  be,  or  Dr.  Shell ; I do 
not  know  which  ; it  is  in  the  family. 

7100.  Dr.  Shell’s  family  ? — Yes. 

7101.  Is  there  a weir  at  Ballyshannon? — There  are  what  they  call  salmon- 
boxes. 

7102.  Will  you  describe  how  they  are  placed ; describe  the  river  at  the  part 
where  the  boxes  are,  and  how  the  boxes  are  placed  ? — The  boxes  are  placed 
very  close  to  the  tide  mark;  they  are  not,  as  you  see  upon  most  rivers,  in 
a regular  line  across  the  river  ; they  are  more  up  on  the  side  of  the  river ; there  is 
but  a very  small  stream  that  the  water  comes  down  to  the  boxes;  the  fall  of 
Ballyshannon  comes  down  a great  height,  going  into  the  tideway;  the  river 
falls  into  the  brackish  water ; the  tide  comes  up  as  far  as  the  fall. 

7103.  Is  the  fall  on  one  side  of  the  river  ? — It  is  almost  a fall  on  each  side,, 
but  sometimes  it  is  level  altogether  on  one  side. 

7104  Where  are  the  boxes  placed? — On  the  low  side,  where  the  fish  cannot 
come  up  when  the  water  is  low  in  the  river. 

7105.  And  the  other  side  is  left  free? — Most  part  of  the  river  is,  but  they' 
cannot  come  up  at  low  tide. 

7106.  The  boxes  are  not  carried  right  across? — No. 

7107.  But  only  to  the  centre  of  the  river  r — On  one  side. 

7108.  And  on  one  side  of  the  boxes  there  is  a free  passage  ; there  is  nothing 
to  prevent  the  fish  going  up  the  fall? — Nothing;  but  the  boxes  ai-e  not  in  the 
centre,  they  are  only  on  a narrow  branch  on  one  side ; suppose  there  is  one  here 
and  another  there,  there  is  another  between  80  and  100  yards  up  the  side. 

7109.  Can  the  water  pass  between  the  boxes  ? — Yes  j there  is  a branch  comes 
off  the  fall  about  half  as  wide  as  this  table  ; there  is  a box  upon  a small  branch, 
and  then  lower  again  there  is  a kind  of  bag  branch  which  comes  down  a ledge  of 
rocks;  and  all  the  fish  coming  up  to  those  three  boxes  have  to  come  through  a 
narrow  place  not  so  wide  as  these  tables. 

7110.  But  on  the  other  side  they  can  pass  up  without  any  obstruction  but  the 
fall  ?— Yes. 

7111.  Can  they  leap  the  fall  ? — At  a certain  tide  ; not  at  low  water. 

7112.  But  they  can  at  high  water? — Yes,  and  they  can  go  up  without  leaping 
when  it  is  a springtide. 

71 13.  The  tide  then  mixes  with  the  fall  ? — Yes ; it  runs  on  a level. 

71 1 4.  From  the  fall  down  to  the  bar  there  are  no  more  falls  ? — No. 

7115.  Are  these  boxes  raised  or  open  at  the  weekly  and  yearly  close  season  ? 
—Yes,  always. 

7116.  Have  you  had  any  opportunities  of  judging  how  the  river  is  fished  by  the 
present  tenant? — I have  seen  all  the  modes  of  fishing  that  there  are  on  that 
river,  and  on  a good  many  more  rivers;  it  is  quite  different  here,  because  they 
do  not  fish  in  the  fresh  water  as  in  other  rivers,  so  that  no  fish  are  netted  above 
the  fall. 

7117.  Are  you  able  to  judge  as  to  whether  the  present  tenant  exercises  his 
fishery  fairly  to  the  public  or  not  ? — I think  so,  from  what  I see  of  the  river,  and 
seeing  other  rivers,  such  as  the  Tweed  ; where  they  kill  hundreds  of  salmon  above, 
which  are  never  interfered  with  at  all.  1 see  it  in  different  parts. 

7118.  Then  do  you  think  that  the  salmon  pass  up  the  river  in  spite  of  these 
boxes,  at  the  high  tide  ? — You  might  count  300  of  an  evening  go  up,  then  you 
may  be  perhaps  for  a week  without  seeing  as  many. 

7119.  At  high  tide  can  they  pass  up? — Yes.  I consider  from  the  number  of 
fish  that  I see  in  that  part  of  the  fresh  water  which  is  not  interfered  with  after 
they  go  up,  that  it  is  fair,  and  seeing  the  number  of  fish  that  I have  seen  killed  in 
other  rivers  in  the  same  way,  after  going  from  the  salt  water  into  the  river. 

7120.  Mr. 
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7)  20.  Mr.  aScm%.]  Have  you  ever  seea  any  fisli  killed  in  that  river  above  those  TilLr.  J.M‘ Goman. 
falls  ? — Not  except  with  a rod  and  line.  

7121.  Chairman.~\  Did  you  understand  my  question  to  refer  entirely  to  the  i4.Mayi849- 
lessees? — I understood  the  question  perfectly.  A j^reater  quantity  of  fish  go  up 

chei-e  than  in  any  other  river ; they  catch  a larger  quantity  of  fish  in  other  rivers 
than  they  do  there. 

7122.  Do  you  consider  that  the  present  tenant,  Dr.  Shell,  is  in  the  habit  of 
tishing  the  river  fairly  to  the  public? — I think  he  is. 

7123.  And  do  you  think  that  the  fish  have  opportunities  of  passing  up  the 
river  during  the  weekly  close  season,  during  the  yearly  close  season,  and  also  at 
periods  of  high  tide  ? — The  boxes  are  always  taken  away  in  the  close  season  ; then 
thev  are  obliged  of  course  to  do  that ; but  the  boxes  are  kept  down  until  six 
o’clock  on  Saturday  evening,  and  the  boxes  are  all  open  until  six  o’clock  on 
Monday  morning. 

7124.  And  that  is  regularly  dune? — That  has  been  regularly  done  the  last  two 
years,  but  it  used  not  to  be  before  then  ; it  is  only  since  the  change  in  the  fishery 
laws. 

7125.  At  high  tide  can  the  fish  pass  up  easily  on  that  side  of  the  fall  where 
rhere  are  no  boxes? — Yes;  there  is  no  box  to  prevent  any  fish  going  up  what 
liiey  call  the  high  fall. 

7126.  Can  fish  pass  up  the  high  fall  easily  at  high  tide? — Yes,  always. 

7 1 27.  Then  dn  fish  pass  up  not  only  once  a week,  but  at  every  season  of  high 
lide? — Always  at  high  tide,  but  they  go  up  once  a week;  sometimes  there  are 
more  going  up  than  at  other  times,  but  sometimes  they  cannot  go  up  if  the  fish 
are  there  to  go  up. 

7 1 28.  For  instance,  last  year  when  you  were  fishing  the  river  with  Mr.  Taylor, 
w hereabouts  did  you  fish  ; below  the  fall,  or  above  it  ?— Above  the  fall.  . 

7129.  You  angled? — Yes. 

7130.  Was  there  any  other  gentleman  fishing  at  the  same  time  ?— Yes,  several 
gentlemen. 

7131.  Who? — Mr.  Ibbetson  was  there  at  the  same  time. 

7132.  Ttiey  were  strangers  from  England? — Yes. 

7133.  And  they  were  seven  weeks  there? — They  were  in  and  out  of  Bally- 
.'haunon  ; they  went  to  other  places  a few  days,  and  came  back. 

7134.  But  they  were  in  and  about  there  for  that  space  of  time? — Yes. 

7335.  And  did  they  meet  with  such  a supply  of  fish  in  the  fresh  water  portion 

the  liver  as  to  induce  them  to  remain  there  to  angle  ? — Last  year  was  a 

very  bad  season  ; the  worst  that  there  has  been  for  some  time  ; the  worst  for  three 
years  ; if  tliey  had  not  known  the  river  before,  and  known  that  there  was  a greater 
<ivainity  of  fish  killed,  they  would  not  have  stopped  as  long  as  they  did  last  year. 

7336.  Tiiey  did  not  get  sufficient  fish,  then,  to  induce  them  to  remain? — No, 
noi  last  year  ; they  did  remain  until  within  a few  days  of  the  end  of  the  season  ; 
ihe  close  season  is  the  20th  of  August,  but  we  left  on  the  13th  or  14th. 

7137.  How  high  was  this  above  the  fall? — Mr.  Taylor  fished  not  above  too 
yards,  at  the  nearest  place,  above  the  fall,  he  fished  from  that  to  Belleek. 

7138.  How  many  fish  do  you  suppose  that  he  took  in  a day  there  upon  an 
average  ? — He  took  very  few  ; his  best  day  was  four  fish  ; and  that  was  only  one 
day  in  the  season. 

7139.  Then  in  point  of  fact  you  took  very  few  fish  r — We  fished  several  days 
without  taking'  a fish  at  ail. 

7340.  Then  in  point  of  fact  you  took  very  few  fish? — Yes;  I could  not  say 
lliat  he  killed  above  18  or  21  all  the  time  that  be  was  there. 

7344.  That  is  last  year  ? — Yes. 

7142.  Were  you  there  the  year  before? — No,  I was  not  there  the  year  before; 
ibat  was  the  only  year  I was  not  there ; the  year  before  that  I was. 

7143.  Were  there  many  fish  then  ? — I fished  with  Captain  Baring,  and  he  had 
been  16  days  in  Ballysbannon  altogether  ; he  killed  34. 

7144.  Do  you  consider  that  a large  number  offish  ? — It  was  for  the  time. 

7145.  What  is  the  largest  number  of  fish  you  have  ever  known  taken  by  a rod 
by  one  angler  in  a week? — I should  say  about  46  by  General  Hay. 

7346.  How  long  ago  was  that  ?— That  is  four  years  a^. 

7347.  That  was  before  the  time  which  you  fix  as  the  titne  when  the  river  began 
to  be  fairly  fished  by  the  tenant  of  the  fishery? — I believe  this  was  the  first  year 
of  the  boxes  being  open  on  the  Sunday. 

0.40.  3T  3748.  This 
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7148.  This  was  four  years  ago? — Yes. 

7149.  But  before  that  the  boxes  were  not  opened  during  the  weekly  close 
season? — No. 

7150.  Then  before  the  weekly  close  season  was  observed,  how  was  the  upper 
water  of  the  Batiyshannon  in  regard  of  fish  ; was  it  well  supplied  or  not? — What 
is  killed  in  the  way  of  angling  is  no  criterion  at  all  of  the  numlier  of  fish  in  the 
river;  it  all  depends  upon  the  height  of  the  water;  there  may  be  a season  when 
there  are  many  fish  in  the  river,  and  very  few  killed. 

7151.  Before  the  weekly  close  season  was  observed,  how  was  the  upper  water 
of  the  Ballyshannoa  in  regard  of  fish  ; was  it  well  supplied  or  not? — I never 
noticed  any  difference  at  all,  as  far  as  angling  goes ; I have  seen  as  many  killed 
when  there  was  a favourable  season,  as  I have  since  then. 

7152.  Then  am  I to  understand  you,  that  even  when  the  lower  fall,  as  I sup 
pose  you  call  it,  was  blocked  up  by  the  boxes  during  the  weekly  close  season, 
there  was  sufficient  passage  for  fish  in  the  high  fall  during  high  tide  to  keep  the 
upper  water  tolerably  well  supplied  with  fish  in  a good  season  r — Before  this  law 
was  made  to  let  the  fish  up  into  the  river  I have  seen  a number  killed  j Captain 
Sanderson  killed  103  in  one  season,  Mr.  Hopson  the  same  year  105. 

7153.  Do  you  attribute  that  supply  offish  to  the  high  fail  being  opened,  and 
the  fish  being  able  to  go  up  it  in  high  tide,  notwithstanding  that  the  boxes  were 
kept  closed  on  the  low  fall?— No;  I do  not  think  that  the  number  of  fish  has  so 
much  to  do  with  the  angling  at  all ; 1 know  enough  of  angling  to  know  that ; it 
all  depends  upon  the  height  of  the  water  and  the  weather  in  the  upper  portion. 

7154.  You  say  that  at  this  time  tlie  low  fall  was  kept  obstructed  by  the  boxes, 
so  that  no  fish  could  get  up? — Yes,  it  was  that  season. 

7155.  And  yet  you  say  that  there  were  a great  number  of  fish  taken  by  anglers 
above  the  fall ; did  the  fish  that  were  taken  under  those  circumstances  pass  up 
the  high  fall  ? — They  must,  for  there  was  no  other  way  for  them  to  go  up. 

7156.  lu  addition  to  this  high  fall,  I understand  thatfor  the  last  four  years  the 
present  tenant  has  observed  the  weekly  close  season  as  well  as  the  yearly  close 
season,  and  removes  or  opens  the  boxes,  so  that  the  fish  can  during  those  close 
seasons  pass  up  the  low  fall  too  ? — Yes,  always. 

7157.  Do  you  happen  to  know  whether  the  quantity  of  fish  taken  by  the  variety 
of  ways  in  the  river  at  Ballyshannon  above  and  below  the  falls  has  increased  or 
decreased  of  late  years,  since  you  have  known  the  river  ? — It  all  entirely  depends 
■upon  the  weather,  as  far  as  killing  them  above  the  fall  goes;  as  to  the  quantity 
•of  fisli  in  the  river,  as  far  as  angling  goes,  of  course  if  there  is  a larger  quantity 
•ot  fish,  and  you  have  plenty  of  water,  you  have  a better  chance,  but  it  entirely 
■depends  upon  the  w'eather;  if  you  have  rainy  weather  in  July  and  June,  what  you 
call  broken  weather  in  Ireland,  and  the  river  keeps  high,  the  fish  will  rise,  but  if 
■the  water  is  low,  perhaps  in  one  pool  you  will  see  50  salmon  make  their  appear- 
ance, and  jump  over  your  lines,  and  you  perhaps  may  go  on  for  a week  and  not 
kill  a fish,  and  you  see  every  day  the  same  quantity  as  much  as  you  do  at  the  time 
when  you  do  kill  them. 

7158.  Then  am  I to  understand  you,  that  there  has  been  no  other  fluctuation 
in  the  number  of  fish  taken  yearly  above  the  fall,  excepting  according  to  the  state 
of  the  weather? — According  to  the  state  of  the  weather;  I know  that  13  years 
ago  Sir  Charles  Taylor,  the  father  of  the  master  that  I am  with  now,  killed  as 
many  as  52  in  about  six  weeks;  1 cannot  exactly  say  the  nntnber.  You  then 
would  see  as  little  show  of  fish  in  the  river  as  at  other  times ; but  when  the  water 
is  high  it  is  a good  angling  season,  and  if  it  is  low  water  it  is  no  matter  whether 
the  fish  are  in  the  river  or  not,  it  is  all  the  same,  they  will  not  rise. 

7159.  Have  you  ever  known  of  boxes  being  placed  by  the  present  tenant  to  the 

fishery  in  such  parts  of  the  high  fall  as  to  catch  the  fish  at  high  water  when  pass- 
ing up  It  is  as  much  as  I can  mind  to  see  a box  by  the  high  fall ; it  is  as  far 

back  as  20  years  ago  ; but  Colonel  Conolly  had  it  removed  again. 

7160.  How  long  ago  is  that?' — ^Fully  20  years,  I should  say. 

7101.  And  since  that  time  you  do  not  know  that  any  box  ha.s  been  set  up  there 
to  prevent  the  fish  from  passing  up  the  high  fall  ? — No  ; it  was  in  old  Dr.  Sheil’s 
time. 

7162.  Cnpluln  ArchdalL]  Was  that  box  at  the  corner  of  the  wall  that  extends 
into  tlie  centre  of  the  river  ? — Tins  box  was  put  down  at  what  they  call  the  Mill- 
race,  where  there  is  a wall  branching  off,  that  turns  the  water  into  the  Bally- 
shannon  distillery  now. 

7163.  Chairman.] 
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7163.  Chairman^  Do  you  know  whether  the  river  below  the  fall  is  fished  by  Mr.  J.  JM'Goicob. 

any  persons  except  those  connected  with  Dr.  Shell  or  his  landlord  ?— It  used  to  

be  fished  outside,  not  in  the  river.  *4  May  1849. 

7164.  Nobody  fishes  in  the  river  excepting  those  connected  -with  Dr.  Shell’s 
fishery? — No. 

7165.  But  outside  the  river  it  is  fished,  is  it  ? — It  used  to  be  j I do  not  know 
last  year. 

7166.  In  the  bay?— In  the  bay. 

7167.  How  used  it  to  be  fished  there  ?— By  draught  nets. 

7168.  Was  it  last  year  ? — I have  not  seen  any  last  year  ; I mean  outside  the 
bar ; I do  not  mean  vrithin  the  channel. 

7169.  The  bar,  I understand,  is  at  the  mouth  of  the  river? — Yes. 

7170.  Inside  the  mouth? — Yes;  the  bar  is  the  entrance  to  the  harbour. 

7171.  It  is  inside  what  you  call  the  mouth  of  the  river?— Yes. 

7172.  Outside  the  bar,  when  was  the  last  time  that  you  saw  draught  nets 

used  ? Not  for  three  years ; at  least  they  might  have  been  ; 1 have  not  been  out 

in  that  part ; the  last  season  I was  there ; the  season  before  I was  not  there  at  all. 

7173.  Do  you  know  the  reason  why  the  draughtmen  do  not  come  into  the  river? 

— They  tried  to  come  in- 

7174.  And  what  has  prevented  tliem? — They  have  been  brought  up  before 
the  magistrates. 

7175.  By  whom? — By  Miss  Sheil  then,  who  had  the  management  of  the  river. 

7176.  What  did  the  magistrates  do  with  them  ? — I do  not  know  how  it  has 
been  decided  ; I know  it  went  to  quarter  sessions  or  somewhere,  but  the  people 
have  not  come  there  since ; I have  understood  so. 

7 1 77.  The  river  is  adapted  for  draught  net  fishing  ? — From  the  fall  to  the  bar. 

7178.  But  the  fishermen  are  prevented  from  using  the  river  by  the  decision  of 
the  quarter  sessions  upon  some  of  these  cases  ? — Yes,  I have  understood  so. 

7179.  Outside  the  bar  where  the  draught  net  fishermen  fish,  are  there  any  other 
descriptions  of  net  used  ; are  there  any  fixed  nets  used? — Outside  the  bar  there 
are  what  they  call  bag  nets,  fixed  nets  with  a branch  leading  to  the  shore. 

7180.  Inside  the  mouth,  or  outside  the  mouth  of  the  river  ? — Not  inside  the 
mouth ; outside. 

7181.  How  far  outside? — I believe  they  were  obliged  to  remove  them  above 
half  a mile  ; I have  heard  so. 

7182.  Were  they  prosecuted  ? — They  tried  it ; I do  not  know  how  it  went. 

7183.  Who  prosecuted  them  ? — The  Shells  did. 

7 1 84.  And  were  they  removed  half  a mile  from  the  mouth  of  the  river  ? — When 
I saw  them  they  were  two  miles  from  the  river ; perhaps  they  put  them  there 
because  it  was  a better  fishing  place. 

7185.  Are  there  any  other  weirs  or  fixed  engines  besides  the  bag  nets  ? — Not 
that  I have  heard  of. 

7186.  Do  the  bag  nets  obstruct  the  navigation  where  you  saw  them  set? — It  is 
outside  the  bar  altogether. 

7187.  Are  tiiere  no  boats  or  vessels  there? — ^There  are  boats  and  vessels; 
fishing-boats  going  by  the  coast,  not  coming  into  the  harbour  of  Ballyshannou. 

7188.  Do  they  injure  their  navigation ? — I do  not  know;  1 cannot  form  any 
opinion  as  to  that. 

7189.  How  many  bag  nets  do  you  suppose  that  there  are? — I saw  half  a dozen 
last  year  in  different  places,  but  some  of  them  were  five  miles  off. 

7190.  How  broad  is  the  bay  where  you  saw  them? — It  is  a broad  bay,  the  Bay 
of  Donegal ; sideways  from  the  bar  at  Kiildoney. 

7191.  Captain  Arckdall.]  Have  you  ever  beard  of  any  parties  claiming  a right 
to  fish  within  the  bar  ? — No ; I have  heard  of  what  they  call  the  Bundoren  fisher- 
men, who  fish  four  or  five  miles  from  that,  who  fish  on  the  coast  of  Sligo,  trying 
to  fish  inside  the  bar.  I remember  a relation  of  mine,  a man  of  the  name  of 
M‘Glowan,  in  Ballyshannon,  trying  to  fish  inside  the  bar;  but  that  is  14  years 
ago,  when  I was  with  Sir  Charles  Taylor,  and  he  had  been  prevented  and  pro- 
secuted for  fishing  within  the  bar. 

7192.  Chairman.}  Do  you  think  that  the  bag  nets  destroy  an  undue  quantity 
of  fish  ? — Certainly  they  must ; anything  which  prevents  the  fish  coming  into  the 
•water;  they  are  always  a fixture  ; they  are  down  night  and  day. 

7193.  But  I think  you  say  that  as  a matter  of  fact  there  has  been  no  decrease 
in  the  quantity  of  fish  taken  in  the  Ballyshannon  River,  excepting  such  as  is 
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accouiitecl  for  by  the  state  of  the  water? — The  angling  all  depends  npon  the  state 
of  tlje  water. 

7194.  Mr.  0.  Gore.]  You  speak  only  of  the  angling;  you  do  not  speak  of  the 
quantity  of  fish  taken  out  of  the  boxes  ? — There  is  a greater  quantity  of  salmon,  1 
believe,  in  the  Ballyshannon  River  than  in  any  other  river  which  I have  seen,  and 
it  is  because  they  can  go  up  the  fall. 

7195.  Chairman.]  Has  the  quantity  of  fish  taken  at  the  weir  by  Dr.  Sheil,  the 
tenant  of  the  fishery,  decreased  in  consequence  of  any  other  cause  excepting  the 
state  of  the  water  at  diflferent  periods? — As  far  as  the  number  killed  by  the  nets, 
that  I do  not  understand  anything  at  all  about. 

7196.  Mr.  O.  Gore.]  Do  you  consider  yourself  competent  to  say  whether  the 
number  of  fish  has  increased  or  decreased  within  the  last  few  years  in  the  river  ? 
— For  some  reason  or  other  last  year,  the  Shells  did  not  kill  nearly  so  manv  as 
they  did  befoi'e,  not  for  the  last  two  years  ; they  were  the  two  worst  years  I have 
ever  known ; whether  that  was  from  a less  nunaber  of  fish  going  up  the  river,  I do 
not  know,  but  they  have  not  killed  nearly  the  quantity. 

7197.  Cliah'man^  Can  boats  go  up  from  the  open  bay  to  the  foot  of  the  fkli ! 
—Yes. 

7198.  "What  is  the  depth  of  water  where  the  fall  joins  the  salt  water? — I sup- 
pose it  is  14  or  16  feet  from  the  bottom  of  low  water,  when  it  is  spring  tide,  to 
the  top  of  the  fall,  and  I suppose  that  under  it  there  is  five  feet;  there  is  more 
than  my  depth. 

7199.  Captain  JrckdalL]  What  is  the  rise  and  fall  of  the  tide  at  the  fall,  from 
low  w ater  to  high  water  ; how  many  feet  does  the  tide  rise  at  the  fall  r — I would 
suppose  that  at  the  lowest  spring  tide  at  the  bottom  it  is  12  or  14  feet. 

7200.  Sir  H.  W.  Barron.]  The  rise  ? — To  the  rise ; for  the  tide  to  rise  to  come 
upon  a level  with  the  top  of  the  fall. 

7201.  Captain  .^j’cAc/aK.]  My  question  is,  how  many  feet  does  the  tide  rise 
at  the  fall  ? — I cannot  say  how  many  ; it  rises  fully  eight  feet  1 know. 

7202.  There  are  some  eel  weirs  above  the  bridge  at  Ballyshannon,  are  there 
not? — Yes. 

7203.  Do  they  form  any  obstruction  to  the  fish  ? — Nothing  whatever-. 

7204.  With  regard  to  angling,  do  you  know  under  what  restrictions  angling 
pei  mitied  on  the  River  Erne? — The  law  in  regard  of  angling  was  verv  severe  at 
Ballyshannon  until  lately. 

7205.  At  present  what  is  it  ? — The  last  two  years  every  person  fished  there  : 
there  was  not  room  for  a gentleman  to  stand  ; I do  not  suppose,  if  it  o-oes  on  the 
same,  that  any  gentleman  will  go  there  to  fish  again,  because  all  the  country 
people,  shoemakers  and  tailors,  and  every  idle  person  in  the  town  were  in  the  w'ay’; 
they  hooked  a gentleman’s  line,  and  ran  away  with  his  tackle,  and  caused  imn 
every  annoyance  they  could ; every  person  seemed  to  say  that  he  had  a riabt  to 
angle,  and  complained  almost  that  there  was  not  fish  enough  in  the  river  for  them. 

7206.  Have  you  ever  known  the  water-bailiffs  give  annoyance  to  anglers;? 

Not  to  gentlemen.  1 have  knowp  the  country  people,  what  they  call  the  poarlu  rs 
anti  gentlemen,  have  rows  sometimes  in  the  river.  ’ 

7207.  Did  you  look  at  the  boxes  at  Ballyshannon  yourself? — Yes,  several  tinir-s. 

720S.  And  there  is  nothing  there  to  prevent  fish  going  up  when  the  boxes  arc 

opened  ?— Not  a bit ; because  if  so  there  are  plenty  of  people  to  report  it,  and  1 
should  be  one  of  them  ; I should  like  to  see  as  many  fish  comitu.  up  as  anv  other 
person.  ° ^ 

7209.  Do  you  know  Mr.  James  M'Gowan ?— Yes,  I do;  he  is  a relation  of 
mine  but  he  is  quite  of  a different  opinion  ; he  fancies  that  if  there  were  more 
hs  1 tliey  would  rise,  but  he  does  not  know  anything  about  it;  I tell  him  so  • he 
fishes  m opposition  to  the  Sheils,  but  then  he  does  not  interfere  with  the  eenile- 
3fis^  ^ ^ of  the  countrymen  do;  they  come 

7po.  At  ptesOTl  every  one  who  has  premises  abirlting  upon  the  river  claims  a 
> ght  to  angle  ?— They  did  so  last  year,  so  that  they  hardly  leave  a place  fora  Gen- 
tleman to  stand  on  the  nver  side ; the  gentlemen  all  went  away  disgusted  I have 
known  as  many  as  30  gentlemen  stopping  there  in  some  seasons  before  there  was 
so  much  liberty  ; most  of  them  say  they  will  not  go  while  so  much  poaching  is. 

7211.  Is  that  the  case  higher  up  the  river,  between  Ballyshannon  and  Belleek? 
— from  Ballyshannon  to  Belleek,  and  up  to  Ross  Grove. 

7272.  This  practice  of  every  person  fishing  prevails  there? Yes. 

7213.  Witliouc 
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7213.  Without  permission  of  the  landed  proprietors? — Without  permission ; jir.  -/i;‘G<«uan. 

they  tread  over  a gentleman’s  line,  and  offer  him  every  annoyance  they  can.  

7214.  Do  you  mean  to  say  that  they  doit  without  the  permission  of  the  tenants  14  May  1849. 
or  the  landed  proprietors? — Yes,  either  of  Colonel  Conolly  or  of  Miss  Sheil ; 

they  did  last  year ; tlie  year  before  last  I was  not  there,  but  the  year  before  that 
I went  down  there  with  Captain  Piikenham,  and  after  he  came  away  I stopped 
with  Captain  Baring. 

7215.  Do  you  know  the  fall  at  Belleek? — Very  well. 

7216.  Is  that  any  obstruction  to  the  fish  ascending  the  river  there?-- No,  they 
go  up  the  falls. 

7217.  You  stated  that  you  knew  the  Pettigoe  River,  and  the  river  at  Caslle- 
caldwell  ? — Yes. 

7218.  They  are  very  good  breeding  rivers,  are  they  not? — Yes;  but  salmon 
do  not  go  there  until  October. 

7219.  Do  you  know  whether  poaching  lias  increased  upon  those  rivers  or  not  r 
They  always  poach  upon  those  rivers  as  much  as  they  can,  less  or  more. 

7220.  You  cannot  give  us  any  information  a.s  to  whether  it  has  increased  or 
diminished  within  the  last  few  years  ?— No ; all  those  people  at  Pallyshannon 
complain  that  there  is  not  salmon  enough  to  go  up  the  river  for  them. 

7221.  Sir  P.  Nugent.']  Is  that  your  opinion  ?— No,  il  is  not. 

7222.  You  think  that  there  are  fish  enough  up  the  liverr — Plenty.  1 1 is  not 
the  quantity  offish  that  they  have ; if  they  have  not  the  weather,  that  is  why  they 
do  not  kill  more  ; it  is  not  ihe  want  of  fish  ; I have  known  and  seen  (I  have  been 
with  several  gentlemen)  in  the  course  of  an  hour  and  a half  50  salmon  go  up  at 
one  part  of  this  fall. 

7223.  If  you  had  lou  salmon  instead  of  30,  would  not  you  have  twice  the 
chance  of  their  rising  ? — Not  if  you  have  not  water  enough ; they  will  not  rise  at 
all ; it  is  no  matter  how  many  you  have. 
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John  Byadnth  Talhot,  Esq.,  a Member  of  The  House ; further  Examined. 


7224.  Chairman^  HAVE  you  obtained  the  papers  which  you  expected  ? — j,  h.  Talboi,  Esq. 
I have  obtained  the  particulars  and  papers  that  I wished  to  refer  to. 


7225.  Will  you  take  your  own  course  of  statement  for  the  purpose  of 
handing  them  in  in  evidence?— I will  first  take  the  liberty  of  mentioning  to. 
you  that  it  is  considered,  as  I stated  in  my  first  evidence,  that  any  interference 
of  the  police  would  be  injurious  to  the  public,  and  out  of  their  province.  It 
is  considered  by  my  constituents  that  the  fishery  of  New  Ross  is  actually  gone, 
after  a severe  struggle  for  12  years;  between  1830  and  1842.  In- 1842,  the 
fishermen  consider  that  the  Act  of  Parliament  handed  over  to  the  landlords 
the  rights  which  were  then  vested  in  the  public.  On  the  11th  instant,  out  of 
60  nets,  one  net  caught  but  one  salmon  ; on  the  12th,  three  were  taken  in  the 
night ; on  the  1 3th,  one  was  taken  in  the  day  and  thi'ee  in  the  night ; on  the 
14th  none  were  taken ; on  the  15th,  there  were  60  nets  and  one  fish  taken. 
There  were  four  head  weirs  fished  on.  Sunday,  the  6th  instant,  within  two 
miles  of  Ross,  and  no  funds  to  prosecute.  The  fishermen  ai-e  going  into  the 
poor-house,  where  there  are  now  nearly  3^000  people.  I have  a list  of  the 
number  of  weirs  now  on  the  Rivers  Barrow  and  Nore,  36;  with  remarks 
respecting  them,  which  I heg  leave  to  hand  in. 


\The  delivetedin  the  sattie,  which  is  as  follows 

0.40.  3^3 


ACCOUNT 


24  May  1849. 
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ACCOUNT  of  Weies  on  the  Rivers  Baeeo'w  and  Noee. 


No. 

Names. 

Where  Erected. 

Names. 

Names 

Names. 

Counties. 

1 

Peter  Meades 

- 

Scotch 

. 

. 

Waterford 

3 

Peter  Rvan  - 

Cheek  Point 

3 

Peter  Whelan 

Ebb  - 

4 

George  P.  Haughton 

lUlmanock 

Scotch 

Wexford  - 

6 

George  P.  Haughton 

Kilmanock  - 

- - - 

- - 

Flood  - 

Ditto  - 

0 

George  Kent  - 

Island 

- - - 

- - 

Flood  - 

Ditto  - 

7 

George  Dallenty  - 

Suowhill 

. 

. 

Flood  - 

Kilkenny  - 

8 

George  Snrloughs  - 

--Larglistown  Is- 
land. 

Scotch 

- - 

- - 

Wexford  - 

9 

George  Bennet 

--Island,  orBal- 
linlaw.  Drum- 

- - - 

- - 

Flood  - 

Ditto 

10 

Martin  Walsh 

doiiry. 

Whitehorse 

Scotch 

- - 

Kilkenny  - 

11 

William  Shallow  - 

• ~ Island  or  Bal- 
linlaw 

- . . 

Ebb  . 

"W'exford  - 

12 

Joseph  Soolavan  - 

Ballinlaw  - 

- - . 

Flood  - 

Kilkenny- 

13 

Lady  Esmond 

- - Halisran  or 

Ditto  - 

Ballinlaw. 

14 

Lady  Esmond 

Ringvilie  - 

15 

I-.dward  Forristals  - 

Flood  - 

18 

Edward  Forristals 
or  Dinns. 

Rociiestown 

. . 

Ebb  - 

Ditto  - 

37 

IVilliam  Shallow  - 

- - Great  Island, 

- - 

- - 

Flood  - 

Wexford  - 

18 

Peirce  Cox 

Dollard  Point  - 

Flood  • 

Tl*** 

Peirce  Cox  or  Ca- 
van agh 
James  Butter 

- - Dollard  Point, 

■ - 

- - 

Ditto  - 

20 

Dollard  Point  - 

Scotch 

James  Butter 

Pill  Town  - . 

23 

Putt  Hunt 

Rochestown 
Mounters  Ego 

: : : 

- : 

Flood  - 
Flood  - 

Kilkenny  - 
Wexford  - 

24 

26 

Thomas  Murphy  - 
Lawrence  Nowfan  - 

Carney’s  Bay 
Duningstown 

: ; : 

: ; 

Flood  - 
Flood  - 

Kilkenny  - 
Wexford  - 

26 

Patt  Hunt 

Ballyvernau 

- - - 

- - 

Flood  . 

Kilkenny  - 

27 

28 

29 

30 

— Casliin 
Thomas  Cam 
Putt  Bvni 

Conway  and  Brazell 

Shanhane  - 
Arrnaghs  - 
Camlinn 
Tinneranny 

: ; ; 

;■  1 

Flood  - 
Flood  - 
Flood  - 
Flood  - 

Ditto  - 
Ditto  - 
Wexford  - 
Kilkenny  - 

31 

Peirce  Garvey 

Brownstown 

. . . 

- - 

- - 

Ditto  - 

82 

Win.  F.  Fyglie,  Esq. 

Red  House 

- - 

Ebb  - 

. 

Ditto  - 

33 

Win.  F.  Fyglie,  Esq. 

Innistoge  - 

Box  - 

- - 

Ditto  - 

34 

Jliclinel  Filins 

Drummon  - 

Ebb  - 

. 

Carlow 

85 

— Brunscocks 

Cranorde  - 

- . . 

Ebb  ■ 

. 

Kilkenny  • 

30  1 

John  Eliger  - 

Cranorde  - 

Ebb  - 

- 

Kilkenny  • 

Erectit 


New  - 


New  - 


New  - 


Old. 


Old. 

New 


Old. 
Old  . 
New. 


New  • 
New. 
Old  . 


New. 
Old. 
Old. 
New  ■ 


Old  - 

Old  - 
New  - 
Old  - 
Old  - 
Old  - 


B E M A B K S. 


— Cut  in  1833,  in 
3S86,in  1840. 
Ditto  - ditto. 

' - - Erected  in 
1848  where  Ry- 
an’s weir  was 
when  convicted 
in  1846. 

- - Erected  in 
1847,  where  Ry- 
an’s weir  was 
when  convicted 
in  1845. 

--■Was  Scotch  in 
1833 ; re-erected 
into  a flood  weir 
in  1834, 

- - Re-erected  in 
1830 ; cut  1840. 

- - In  1847  cut, 
and  re-erected 
same  year. 


- - In  1848 ; cut 
in  1832,  1836, 
1840. 


- - In  1844;  cut 
in  1832, 1836,  and 
1840. 

--Cut  in  1832, 
1836,  and  in 
1840. 

Was  Scotch. 


- - Said  to  he  a 
new  erection. 
Cut  in  1840. 

Cut  in  1840. 

In  1848. 

In  1847. 

, - - Was  cut  in 
1882,  1836,  and 
1840. 

- - New,  bnt 
erected  on  an 
old  site. 

- - New,  but 
erected  on  an 
old  site. 


- - Convicted 
I twice,  and  re- 
elected. 

-_-  On  the  Nore 
tide  water ; was 
chafed  twice. 

- - On  the  Nore 
tide  water. 

- - Very  destruc- 
tive ditto. 

--On  the  Bar- 
row  tide  water. 

- - On  the  Bar- 
tow tide  water. 

- On  the  Bar- 
row  tide  water. 
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The  Witness.— The  account  of  the  salmon  taken  last  year  and  this  year 
states  that  the  number  has  decreased  each  year  in  the  same  proporlimi  since 
1842.  I should  like  to  state  that  the  history  of  this  river  and  its  fisheries 
proves,  that  since  1809  the  weirs  commenced,  and  up  to  1830,  in  consequence 
of  these  weirs,  the  fish  declined,  when  attention  was  paid  by  the  fishermen  and 
several  Acts  of  Parliament  which  they  discovered  were  in  force ; they  pro- 
secuted and  convicted  several  persons ; from  that  the  fish  increased  100  per 
cent.  Scotch  weirs  take  from  20  to  200  each  tide,  giving  only  one  hour’s 
employment  to  one  or  two  men  at  low  water,  taking  away  the  fish  from  the 
nets.  This  is  a document  which  I wish  to  hand  in. 


[The  Witness  delivered  in  the  following  Document ;] 


(A  Copy.) 

^ Ross,  20  March  1849. 

lEAr  you  may  be  better  acquainted  with  the  facts  respecting  our  salmon  fisherv.  I take 
1809,  the  harbour’s  month  was  fisLd  by  boats  and  drift  nets, 
manned  by  sea  fishermen,  who  then  -were  very  numerous,  and  lucratively  employed  in  the 
summer  months ; and  when  other  sea  fish  were  out  of  season,  those  people  prepared  to 

^Jame  on  the  coast  with  any  valuable 
Kio  J ^ weathers,  they  fished  for  all  sorts  of  fish,  cod  and  hake,  &c., 

by  which  means  they  were  wealthy,  and  afforded  the  navy  and  merchant  ships  the  besJ  sea- 
men , all  our  small  towns  on  the  sea  coast  were  composed  of  this  class ; many  of  them  I have 

period  some 

^nghsh  and  Scotchmen  came  over,  and  erected  at  Passage,  Ballyhack,  Arthurstown,  See. 

“vers  is  very  narrow;  tlieir  fishery  became  very 
profitable,  at  the  expense  of  all  our  tide  and  fresh  water  rivers  and  fishery  for  60  miles 
on  the  Hivers  Barrow,  Nore,  and  Suir,  until  about  1830,  when  our  salmon  fisherv  dis- 
“I*"®'*’'"' ’ hme)  we  then  discovered  the  manv 

Acts  ot  Paiiiament,  prosecuted,  and  convicted  those  weirs,  and  ‘oy  1840  our  rivers  were 
open  to  the  free  passage  of  the  salmon;  the  fishery  increasid  100  per  eenribylnr  perse- 
verance, Md  giving  all  parts  their  fair  share,  the  spawn  was  protected.  Prom  tlfe  harbour's 

Sst.te'’„fT4  'V“  *“  on  onr  iteq  Ts  tL 

to  '*  soap-net  commences  fishing,  and  fishes  on  the  tide  water 

Se  d°  w “ ““  ““  Jiawow,  each  a distance  of  14  miles 

1^  Tt’  ■‘."'I '?“'■?  j»*?  alRingivood,  from  which  the  tide  runs  on  each  river  five  miles ; 

.L  • ‘ ^ \ ■ "r'  ■’“r'*  Harrow  fresh  water  from  St.  Mullins  to  Carlow!  in 

the  ftS  warn',- n r 'in  ' 1 this  fishery  is  open  to  all ; 

the  freUiwatei  paits  arethe  earliest  season,  and  the  tide  water  the  latest;  the  fresh  water 

thurw?affm!i  remaining  parts  of  the  season  without  hindrance  ; 

thus  we  afford  great  employment  to  the  poorest  in  the  scarcest  time  of  the  year. 

one  T salmon  each  tide,  giving  only  one  hour’s  employment  to 

one  man  oi  two,  at  low  water,  taking  the  fish  from  the  chambers  of  the  weir.  ^ ^ 

the  3d  ^ stating,  that  James  Ryan  had  taken  6 cwt.  of  salmon  peal,  on 

informed  is  suffering  in  the  same  way,  and  will  continue 
the  sSt  o^fThrUu  those  illegal  weirs  are  not  prostrated.  What  is  wanted  is,  that 
fi  L?d  hl«Ln^  J ^ regarding  fisheries  should  be  revived ; that  the  Act  of  1842 

faSldouthnSnllv  practicable  at  present,  that  its  provisions  should  be 

^ iinpaitially.  An  important  question  arises  : are  there  any  persons  takino-  fish 

G^vernmen  them  ? ^Is^it  not  the  dStrof 

toT’  f this  inquiry  to  be  made,  and  to  make  their  over-paid  officials  attLd 

so  is'  tbf  T ori^r  T tf’e  courts  are  open  to  any  one  that  has  a complaint.  I answer, 

varLs  orossroos  fl^''®*;?  ^ow  the  cot-fis^hermen  have  on 

P , • ~ the  law  into  their  own  hands  ; they  have  not  patience  to  wait  for 

wHow  ^ P®®*"  ^ere  pining  away  on  the  miserable  1 Ib.  of 

ft*-  out-door  relief,  and  the  endeavour  to  earn  somethino-  for 

rem^d’y? **  apprehended  and  punished.  Do  not  these  tilings  call  for  a 


T.  C.  Anstey,  Esq.,  m.p.,  London. 


I have,  &c. 

(signed)  P.  Magte. 


IVifticss.— The  illegality  of  the  Scotch  weirs  had  been  doubted  : a bench 
wmrant  was  m the  hands  of  the  police  for  a consideiable  time  against 
3T4  Mr. 


h li.  Talhot,  Esq. 


2+  May  184;). 
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J.  H.  Talbot,  Ksq. 
M.P. 


24  May  1849. 


5,2  MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 

Mr  Todd,  but  I am  instructed  to  say  that  the  fishermen  did  not  object  to  the 
legal  weirs  of  the  36th  Geo.  3,  c.  50,  of  the  old  fishery  laws.  I have  a doou- 
ment  of  tte  prosecutioas  on  those  occasions. 

7226.  Mr.’ScMZZj/.j  In  what  year  were  those  prosecutions? — In  the  year 
1845. 

7227.  Chaii-man.']  Down  to  what  date  do  you  suppose  that  the  prosperous 
state  of  the,se  fisheries  continued  ?— From  the  period  of  1 830  down  to  1842. 

722S.  And  from  1842  has  it  been  declining  r — Declining  every  year.  Here 
is  thejudgment  of  the  Court  of  Queen’s  Bench  in  Hilary  Term  1845  ; it  proves 
the  iUegality  after  the  Act  of  1845.  To  show  the  intentions  of  the  then 
Government,  in  1836  I had  a correspondence  with  Mr.  Drummond,  as  Member 
for  New  Koss,  and  1 hold  in  my  hand  a copy  of  Mr.  Drummond’s  letter  to  me 
on  the  subject,  which  I will  beg  to  read:  “ Referring  to  your  letter  of  the 
22d  instant,  respecting  the  salmon  fishery  in  the  Rivers  Nore  and  Barrow, 

I am  directed  by  the  Lord  Lieutenant  to  acquaint  you  that  copies  of  the 
proceedings  having  been  laid  before  His  Majesty  s Attorney-general,  an  opinion, 
of  which  the  following  is  a copy,  was  returned  to  his  Excellency  : ‘ It  appears 
that  the  accused  have  removed  the  proceedings  from  the  assizes,  and  that  the 
prosecutors  did  eveiything  in  their  power  to  have  the  matter  investigated 
there.  The  grand  jury  found  the  bills,  and  the  prosecutors  are  persons  in 
humble  circumstances,  and  not  well  able  to  bear  the  expense  of  proceedings 
in  the  superior  courts.  Under  these  circumstances,  I recommend  that  the 
Crown  solicitor  shall  be  instructed  to  take  up  the  prosecution  as  desired  by 
the  memorialists.’  In  compliance  with  this  opinion,  the  papers  have  been 
sent  to  Mr.  Kemmis.”  That  is  Mr.  Drummond  to  John  H.  Talbot,  Member  of 
Parliament  for  New  Ross.  Then  there  was  another  letter  from  Mr.  Drummond, 
“ I send  you  a copy  of  a letter  sent  to  Mr.  Magee,”  whom  1 beg  to  say  is  the 
secretary  of  the  fishermen’s  society  called  St.  Peter’s  Society,  established  in 
New  Ross  for  the  protection  of  the  fish  in  that  river  : “I  send  you  a copy  of 
a letter  sent  to  Mr.  Magee  on  the  27th  ultimo.  It  will,  I fear,  be  the  cause 
of  much  disappointment  to  the  poor  fishermen ; but  the  Board  of  Works, 
and  tlie  Commissioners  of  Fisheries  here,  have  given  a very  decided  opinion 
against  the  Government  interfering  in  such  a case.  You  are  aware  that  a 
Conunission  was  last  year  appointed  by  the  Lord  Lieutenant  to  inquire 
into  the  means  of  promoting  and  encouraging  Irish  Fisheries.  The  Com- 
missioners are,  I believe,  disposed  to  report  favourably  of  the  very  weirs  which 
the  Government  would,  in  this  case,  be  prosecuting  as  nuisances.  Whatever 
legislation  may  take  place  on  this  difficult  subject  will,  most  probably,  be 
founded  on  the  report  of  the  Commissioners,  and  hence  the  law  officers  are  of 
opinion  that  the  parties  interested  should  themselves  defend  what  they  consider 
their  rights,  but  that  Government  should  take  no  part  in  the  proceedings. 
Believe  me,  very  faithfully  yours,  ,’!^.  Drummond.  John  H.  Talbot,  Esq.,  m.  p.” 
Tlie  10th  of  Charles  1st,  chapter.  14,  states,  “ that,  forasmuch  as  great  hurt  and 
daily  inconvenience  have  and  do  ensue  unto  all  the  King’s  subjects  of  this 
realm,  by  the  greedy  appetites  and  insatiable  desire  which  sundry  of  them 
occupying  fishing  have  used  by  taking  and  killing  the  young  spawn  and  fry  of 
eels,  and  salmon,  &c.,  and  also  setting  of  stop  nets,  still  nets,  or  standing  nets, 
fixed  upon  poles,  or  otherwise,  in  the  rivers  where  salmon  should  pass  up  from 
the  sea,  to  the  great  hindrance  and  prejudice  of  the  commonwealth  of  the 
kingdom — ” That  is  merely  a quotation  from  that  Act  of  Parliament,  proving 
that  our  old  Acts  were  a protection  to  the  public,  which.has  been  taken  away 
by  the  Act  of  1842.  I wish  also  to  hand  in  the  following  documents. 

[The  TVitness  delivered  in  the  same,  'which  are  as  follows  ;] 


Fish 
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Fish  House  Account  of  Salmon  for  1848  and  1849. 


1848. 

S A L M 

0 K. 

Number. 

18  4 9. 

Sa 

L M ON. 

Number. 

15  February 

Salmon 

. 

. 

8 

13 

February 

Salmon 

1 

1C  — 

ditto 

- 

- 

14 

— 

ditto 

, 

. 

. 

0 

17  — 

ditto 

- 

- 

10 

20 



ditto 

2 

18  — 

ditto 

- 

- 

3 

24 



. 

19  — 

ditto 

- 

- 

4 

21  — 

ditto 

_ 

6 

22  — 

ditto 

. 

. 

1 

23  — 

ditto 

- 

- 

9 

24  — 

ditto 

_ 

- 

7 

25  — 

ditto 

_ 

. 

2 

28  — 

ditto 

. 

. 

5 

28  — 

ditto 

. 

. 

- 

7 

20  — 

ditto 

, 

2 

1 Marcb  - 

ditto 

. 

. 

. 

4 

Salmon 

_ 

2 — 

ditto 

. 

. 

5 

6 



ditto 

. 

. 

_ 

3 — 

ditto 

_ 

. 

3 

7 



ditto 

. 

4 — 

ditto 

_ 

. 

10 

8 

— 

ditto 

. 

. 

. 

0 

ditto 

_ 

. 

- 

6 

g 



ditto 

. 

. 

. 

8 

ditto 

_ 

. 

- 

1 

12 



ditto 

. 

.. 

. 

9 — 

ditto 

_ 

- 

6 

13 



ditto 

. 

. 

. 

3 

10  — 

ditto 

_ 

2 

14 



ditto 

. 

. 

3 

]1  — 

ditto 

_ 

. 

- 

2 

15 



ditto 

_ 

_ 

_ 

2 

13  ~ 

ditto 

. 

. 

12 

16 



ditto 

. 

. 

0 

16  — 

ditto 

. 

. 

1 

20 



ditto 

. 

17  — 

ditto 

_ 

. 

. 

7 

22 



ditto 

_ 

_ 

18  — 

ditto 

. 

8 

23 



ditto 

_ 

20  — 

ditto 

. 

. 

. 

3 

26 



ditto 

. 

21  — 

ditto 

. 

. 

7 

28 

ditto 

. 

_ 

94  — 

ditto 

. 

11 

31 

ditto 

. 

_ 

_ 

25  — 

ditto 

. 

4 

27  

ditto 

_ 

5 

29  — 

ditto 

. 

3 

30  — 

ditto 

_ 

13 

1 April 

ditto 

- 

. 

- 

1 

3 April 

Salmon 

. 

. 

. 

4 

2 

ditto 

. 

. 

2 

4 



ditto 

. 

_ 

3 — 

ditto 

_ 

3 

6 



ditto 

. 

4 — 

ditto 

. 

. 

1 

6 



ditto 

. 

5 — 

ditto 

- 

2 

7 



ditto 

. 

2 

10  — 

ditto 

2 

0 



ditto 

. 

. 

. 

3 

11  — 

ditto 

- 

. 

. 

4 

10 



ditto 

. 

4 

12  — 

ditto 

. 

- 

2 

11 



ditto 

_ 

. ■ 

13  — 

ditto 

. 

. 

2 

12 



ditto 

. 

_ 

3 

14  — 

ditto 

. 

. 

3 

13 



ditto 

. 

_ 

_ 

0 

13  — 

ditto 

. 

. 

. 

27 

U 



ditto 

. 

_ 

17  — 

ditto 

_ 

. 

5 

18 



/lltfo 

. 

. 

10 

18  — 

ditto 

- 

. 

- 

9 

17 



ditto 

. 

4 

19  — 

ditto 

. 

14 

20 



ditto 

. 

5 

20  — 

ditto 

- 

. 

. 

23 

21 



ditto 

- 

_ 

. 

13 

21  — 

ditto 

- 

. 

5 

23 



ditto 

. 

_ 

_ 

22  — 

ditto 

_ 

_ 

7 

24 



ditto 

_ 

. 

_ 

24  — 

ditto 

. 

. 

4 

25 



ditto 

. 

_ 

. 

6 

25  — 

ditto 

. 

_ 

. 

4 

27 



ditto 

. 

. 

_ 

12 

26  — 

ditto 

. 

. 

1 

28 



ditto 

. 

_ 

10 

28  — 

ditto 

. 

. 

. 

1 

30 



ditto 

. 

_ 

. 

17 

39  — 

ditto 

- 

_ 

2 

1 

ditto 

. 

. 

12 

1 May 

ditto 
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Fish  House. 


JPalrich  Moloney,  Weigli  Clerk. 


3 IT 


Ross, 


r.  H.  Toliof,  Esq., 


24  May  1843. 
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, J.'H.  Talbot,  Esq. 

M.P. 


24  May  1849. 


Dear  Sir,  Ross,  11  May  1849. 

Ehclosed  you  have  the  quantity  of  salmon  killed  in  our  river,  compared  with  the  quan- 
tity taken  last  yearj  this  fishery  has  gone  down  in  about  the  same  proportion  every  year 
since  1842.  Is  it  to  be  wondered  at,  when  tlie  Duncaniion  weir  pays  in  rent  and  poor 
rates,  280  1.  per  year,  by  Ryan,  Lord  Templemore’s  tenant  ? 

I have  received  the  enclosed  notice  from  the  Fishery  Board  by  this  day’s  post.  Out  of 
60-  nets  fishing  the  Ross  and  neighbouring  ponds,  there  are  only  ten  nets  which  have  paid 
the  licence,  and  five  head  weirs.  There  were  2,500  people  at  our  poor-house  yesterday 
seeking  out-door  rehef  from  this  district  or  division ; there  are  3,000  this  day  from  the 
St.  Mullin's  division.  Several  of  the  cot  fishermen  and  their  families  were  in  the  crowd. 
If  each  net  got  an  equal  share  of  the  216  salmon,. each  weighing  8 lbs.  at  1 s.  per  lb.,  each 
net  and  four  men  would  earn  1 Z.  8 s.  9 | d.,  for  three  months’  fishingj  how  are  they  to  pay 
16  s.  licence  and  support  their  families  ? 

The  arrangements  of  the  Fishery  Boai-d  would  be  good,  at  any  other  time  but  tlie  present- 
the  distress  of  the  people  is  so  great  in  the  want  of  employment,  that  by  enforcing  the  law’ 
they  will  be  all  in  the  poor-house,  and  the  weirs  will  have  what  fish  will  be  in  our  rivers’ 
It  would  be  more  wise  and  more  merciful,  to  give  them  until  the  month  of  June  or  the 
1st  of  July;  tire  Commissioners  have  the  power,  'fhis  I know,  and  feel,  and  think  it  my 
duty  to  lay  it  before  the  Committee.  ^ 


J.  H.  Talbot,  Esq.,  M.  p., 
Reform  Club,  Pall  Mall,  London. 


I am,  &c, 

(signed)  Patrick  Magee. 


P.S.—l  am  just  returned  from  the  fish-house,  and  find  that  about  60  nets  fished  this 
tide,  and  killed  one  salmon.  Four  head-weirs  fished  on  Sunday  last,  witliin  two  miles  of 
Ross  ; there  are  no  funds  to  prosecute. — P.  M. 


My  Lord,  , • Ross,  5 June  1847. 

I TAKE  this  liberty  in  the  hope  of  niding  yon  to  take  an  impartial  view  of  the  present 
state  of  our  salmon  fisheries  on  the  Suir,  Barrow,  and  Nore,  that  your  Lordship  mfv  take 
your  proper  place  in  adjusting  the  complaints  of  the  poor  fishermen,  against  the  Slleeal 
weirs  that  have  been  erected  since  the  passing  of  the  Fishery  Act  of  1842  I make  bold 
my  Lord  to  say  that  it  their  owners  and  the  authorities  proceed  in  the  manner  they  have 
done  on  the  2d  instant,  the  consequences  are  likely  to  produce  a very  disordered  state  of 
society,  amongst  this  heretofore  well-conducted  class  of  poor  people,  should  they  become 
night  combina  om  and  use  fire-arms,  as  is  practised  in  the  county  Tipperary ; who  woSd 
then  be  accountable  for  their  acts,  or  where  would  they  stop?  A few  of  them  on  le 
company  with  thei,  water  bailiff  in  open  day,  by  invitalon  o'itbe  srmen  ^=^01^;.^“ 
one  or  two  newly  ereoted  weirs  j they  are  captured,  their  cots  retained,  contrary  to  all  Taw 
by  the  magistrates,  and  the  reyenne  cutter,  that  should  be  better  informed  ■ and  the  reasm 
assigned  was  because  they  had  not  registered  tickets,  which  the  law  doe,  not  require  but 
to  haye  thmi-  cots  labelled  with  their  names  and  residences,  under  a penalty  of\i  f’„  be 

The  Most  Nob^Jhe_^Mmqm^  of  Waterford,  (,1,4  ""’’iT.icI 


Dear  Sir,  _ 

I cahiot  refrain  from  impressing  on  your  mind  the  necessitv  of  HT*’  ' 

ane^:re‘:td‘V“r’=' 

were  taken ; on  the  day  of  the  13th  one,  in  the  night  three  and  nnf  at  f 
fiehermen  are  going  ini  the  poor-houLe.  where tere  3 0o"nlt 

this  number  will  return  to  enjoy  the  fruits  of  their  former  r j i ^ 

the  English  Parliament  care?  What  may  be  donein  this  fisherv  r fa 
There  was  a man  found  dead  on  the  ifnds  of  Bally^  , 

poor-house  ; this  will  be  an  every-day  occun'ence  in  future  f'  ? 

well,  our  turn  is  come;  the  fishfrmeJ  are  pressing  Her  ground 

take  down  all  weirs.  I have  no  dread  on  my  own  account- 

with  the  Committee?  ^ account,  would  it  prejudice  their  cause 

John  H.  Talbot,  Esq.,  m.  p.  , . &c. 

^ (signed)  P.  Magee. 


7229.  You 
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7229.  You  stated  that  Mr.  Magee  is  the  secretary  to  a society  of  fishermen, 
formed  for  the  protection  of  the  fisheries,  and  calling  itself  St.  Peter’s  Society ; 
will  you  state  whether  it  is  composed  of  fishermen  employed  in  fishing  for  the 
means  of  livelihood,  in  what  year  it  was  formed,  and  whether  it  is  now  in 
existence? — Whether  it  is  now  in  existence  as  to  paying  up  the  subscriptions 
I am  not  aware.  1 have  the  particulars.  I have  the  rules  and  regulations  for 
the  management  of  St.  Peter’s  Society,  which  have  been  duly  registered  before 
magistrates,  and  I have  the  attestation. — {J^he  Witness  handed  the  same  to  the 
Chairman.) 


[The  Witness  delivered  in  the  following  Regulations:'] 


Rules  and  Regulations  for  the  Management  of  St.  Peter’s  Society,  formed  at  a 
Meeting  of  the  Fishermen  of  the  Rivers  Barrow  and  Nore,  assembled  at  Ross,  1st 
November  1835. 

Patrick  Brazelle,  in  the  Chair. 

iZwo/vecf,  That  we  form  ourselves  into  a society  of  fishei-men  of  the  Rivers  Barrow  and 
Nore,  for  the  protection  of  the  salmon  fishery,  in  all  its  branches  and  seasons,  for  our  own 
welfare  and  that  of  the  public,  by  the  employment  of  watchmen,  having  them  sworn  to  do 
their  duty  impartially,  paying  them  their  salaiies,  collecting  the  members’  dues,  and  dis- 
bursing their  funds,  agreeable  to  the  following  rules : 

1.  lhat  we  dedicate  the  society  of  the  fishermen  of  the  Rivers  Barrow  and  Note  to 
St.  Peter. 

2.  That  our  meetings  shall  be  on  any  day  appointed  by  a majority  of  the  council  every 
month  at  Ross,  and  that  they  he  held  from  12  until  2 o’clock,  at  some  proper  place,  but 
never  at  a public-house. 

3.  That  all  persons  desirous  of  becoming  members  of  this  society  shall  pay  la.  entrance 
up  to  the  second  Sunday  in  January  1836,  and  that  any  person  wishing  to  be  a member 
alter,  shall  pay  5 a.  entrance-money,  which  is  to  be  lodged  with  the  treasurer,  to  form  a 
fund  for  the  appropriation  of  this  society  ; together  with  a subscription  from  each  member 
of  4d.  per  month,  to  he  paid  froifi  the  date  of  nis  admission,  on  every  meeting  day. 

4.  That  for  the  better  regulating  this  society  and  its  affairs,  they  do  select  from  their 
body  a council  of  12  men,  who  are  to  remain  in  office  12  months ; this  council  is  to  choose 
a secretary  from  their  body  to  take  down  their  proceedings. 

12.  That  the  council  do  appoint  watchmen  in  Bennet’s  Bridge,  Thomastown,  Graige, 
Acor-Brook,  Roar,  Ross,  Poulmounty,  and  Ballyveman,  to  preserve  the  fish  in  tlie 
spawning  season,  and  the  protection  of  the  fry,  and  the  prevention  of  all  sort  of  illegal 
fishing ; and  that  the  watchmen  so  appointed  be  duly  sworn  before  a magistrate  or 
magistrates  to  show  neither  favour  or  affection  to  any  person  or  persons,  but  discharge  his  or 
their  doty,  so  that  they  may  be  able  to  give  satisfaction,  if  required,  when  their  wages 
are  due  and  demanded,  which  the  council  shall  pay  when  such  satisfaction  is  given. 

13.  That  every  member  of  this  society  shall  paint  his  name  on  his  cot  or  boat,  in  order 
that  they  may  he  secured  when  found  drifting  by  any  of  the  members  of  this  society. 
Any  member  neglecting  this  duty  shall  be  fined  is.  for  every  such  offence. 

The  rules  of  the  society  of  fishermen,  calling  themselves  the  St.  Peter’s  Society,  have 
been  laid  before  me ; snch  an  association  I think  is  likely  to  be  useful  in  preserving-  the 
fish  in  the  Rivers  Nore  and  Barrow  at  seasons  when  it  is  prohibited  by  law,  and  tlie 
regulations  by  which  this  society  proposes  to  be  governed,  as  laid  before‘s  me,  seem  well 
calculated  to  promote  its  utility. 

(signed)  John  Usslier. 

7230.  This  society  was  formed  on  the  1st  of  November  1835?— Yes;  you 
will  perceive  that  Mr.  Drummond,  the  seci*etaiy,  aHudeS  in  his  letter,  which 
I have  just  read,  to  Mr.  Magee. 

7231.  This  society  was  constituted  under  the  old  law,  as  it  was  before  the 
Acts  of  Parliament  passed  in  and  after  1842  altered  it;  is  it  your  opinion  that 
this  society  of  poor  men,  formed  for  the  protection  of  the  river  against 
poachers,  had  greater  facilities  of  action  under  the  old  law,  than  they  have 
now  under  the  Acts  of  Parliament  passed  in  and  after  1 842  ? — A great  deal. 

7232.  Then  if,  as  it  appears  in  evidence,  this  society  is  no  longer  operative 
to  preserve  the  fisheries  in  the  river,  would  you  attribute  that  to  the  legislation 

which  has  taken  place  on  the  subject  since  this  society  was  constituted  ? 

Certainly.  I consider  that  when  the  Government,  by  their  legislation,  took  it 
out  of  the  power  of  the  people  to  protect  themselves  and  their  rights,  which 
they  considered  they  had  fiiU  means  of  protecting  by  the  then  existing  laws, 
when  the  Government  tliought  proper  to  repe?J  those  laws  and  to  pass  twn 

0-40*  3 V 2 others. 


H Talbot,  Esq. 


24.  May  1849. 
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others,  making  a new  mode  of  protecting  the  river,  the  people  considering- 
that  those  Acts  of  Parliament  were  passed  hostilely  to  them,  and  for  the 
advantage  of  local  proprietors,  it  was  matter  of  course  that  this  society  should 
fall  into  disrepute ; there  was  no  object  in  it. 

7233.  They  have  no  longer  any  object  in  incurring  the  odium  and  laboui' 
and  expense  of  protecting  the  river  against  poachers  when  the  benefit  of  it  will 
be  reaped  by  persons  who,  in  their  eyes,  are  fishing  the  river  illegally  and 
unjustly  ? — Precisely. 

7234.  I see  here  that  these  poor  men  undertake'  to  preserve  the  fish  in  the 
spawning  season,  and  to  protect  the  fry,  and  to  prevent  all  sorts  of  illegal 
fishing  by  watchmen,  to  be  paid  by  themselves ; is  it  your  opinion  that  this 
laudable  disposition  on  the  part  of  the  fishermen  was  general  at  this  period 
when  it  was  their  interest  to  exert  themselves  ? — Yes. 


7235.  And  you  are  of  opinion,  from  what  you  know  of  them,  that  if  that 
good  disposition  still  exists,  it  is  not  so  general,  or,  at  all  events,  that  it  is- 
rather  passive  than  active  ? — There  was  a popularity  attached  to  the  society, 
inasmuch  as  it  was  instituted  for  the  protection  of  the  public,  and  of  course 
the  protection  of  the  poor. 

7236.  Do  you  think  that  this  disposition  to  protect  the  fishing  against 
poaching  is  now  so  general  as  it  was  then ; under  the  present  law,  supposing 
the  two  Acts  of  Parliament  maintained,  should  you  think  that  this  disposition 
on  the  part  of  the  poor  to  exert  themselves  and  protect  the  river  against 
poachers  is  so  general  as  it  was  then  ? — Certainly  not. 

7237.  Do  you  think  that  the  repeal  of  the  present  Acts  of  Parliament  and  the 
substitution  of  a law  more  nearly  resembling  the  anterior  law,  would  do  much  to 
revive  and  awaken  that  disposition  ? — Certainly. 

7238.  Mr.  5cw//y.J  Have  they  any  employment  in  the  fishing  of  those  rivers 
in  consequence  of  the  existence  of  those  weirs  ? — The  people  are  going  into 
the  poor-house. 

7239.  They  have  no  employment? — The  people  have  no  employment;  there 

were  upwards  of  1,500  people,  at  least,  who  gained  a livelihood  by  fish  and 
as  I previously  stated,  since  this  Act  of  1842  the  fish  have  fallen  off  year  bv 
year.  ^ 

7240.  What  number  of  them  are  employed  now,  do  you  think?— I think 
I-bave  mentioned  that. 

724].  Mr.  O'Flakerit/.]  In  point  of  fact  they  have  no  interest  now  in  pre- 
serving the  fish,  all  their  rights  being  removed  by  the  recent  Act?— None 
whatever. 

7'.242.  Ckaii-man.']  To  make  this  quite  clear,  I wish  to  know  whether  the 
proposed  prosecutions  of  weirs  to  which  Mr.  Drummond’s  letter  refers  were 
suggested  by  St.  Peter’s  Society ; — They  were. 

72^3-  So  that,  in  point  of  fact,  within  a year  after  they  had  constituted 
themselves  into  a society  they  were  in  full  operation  ?— They  were  in  full 
operation.  ■' 


7244.  Hare  you  any  statement  to  make  with  respect  to  the  impression  pro- 
duced on  the  minds  of  the  people  by  the  refusal  of  the  Commissioners  to 
interfere  know  that  the  people  do  feel  themselves  so  injured  by  these  two 
Acts  of  Prfiament,  that  they  will  go  and  pull  down  weirs.  I wish  to  hand  in 
the  following  document. 


[The  IVitness  delivered  in  the  same,  which  is  as  follows ;] 

Dear  Sir,  Ross  27  A 'I 

Enomsud  I send  you  an  account  of  convictions  had  in  Cork,  Wexford,  aiJWaterforcl 
agarost  wars,  with  the  judges  omiiions,  proving  that  all  weirs  are  illegal.  Still  the  noo^ 
people,  though  pressed  at  every  aide  by  their  wealthier  neighbours,  art  not  unreasonrble 
and  only  require  the  Commissioners  to  work  their  BUI  by  putting  down  the  new  eieSons 
that  are  taking  place  eveiy  day  since  the  Bill  of  18«  passed.  j|r.  Mnlvany  Ba  “y 
and  Ml . Fftnnell,  must  admit  that  those  poor  people  gave  them  eveiy  assistance  in  their 
power;  will  they  give  the  same  account  of  the  weir  owners’  ' asisiaiice  rn  tneir 

'I  here  are  two  men  partners  in  a weir  within  two  miles  of  Ross,  Mr.  Eyghe  prosecuted 
them  for  the  two  last,  years,  and  sent  them  to  gaol,  at  the  expense  of  40  Pat  lealt  timv 
have  put  up  their  weir  this  year,  and  are  taking  the  smallest  spawn  as  well  as  salmon’  ^ 
I am  informed  that  Mr.  Aloock,  of  Waterford,  is  collecting  subscriptions  from  the  weir 
owners  to  pay  the  expense  of  a cargo  of  witnesses,  on  the  part  of  the  weirs;  should  they 
succeed,  as  I know  they  wiU,  “might  over  right;  ” but  this  does  not  hold  good  in  this  case, 

as 
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•as  it  is  the  illegal  weirs.  The  Commissioners  of  Fisheries  recommend  the  Government 
not  to  interfere,  but  leave  the  dispute  between  the  illegal  weirs  and  the  cotmen  and 
1 pledge  myself  that  before  the  2d  of  June  all  the  differences  will  be  settled,  without  a 
legal  weir  liaving  the  least  reason  to  complain,  on  the  Rivers  Barrow,  Nore,  and  Suit. 

If  Mr.  Mahew  only  had  a glance  at  the  sufferings  of  the  heads  of  eight  families  that 
fished  on  the  Ross  Pond  on  the  26th,  and  this  day,  without  being  able  to  take  one  salmon, 
he  would  not  be  found  at  the  side  of  their  oppressors. 

A few  days  back  I was  informed  that  a fisherman,  who  I know  well  to  be  strictly  honest, 
with  a large  family,  spent  his  night  fishing,  with  bis  three  sons,  met  no  fish,  and  was  driven 
to  the  necessity  of  taking  a pair  of  geese  and  a pair  of  ducks  in  a bag  to  a house  in  town, 
and  sold  tliem,  to  bring  home  meal  for  his  family. 

I am,  &c. 

John  H.  Talbot,  Esq.,  M.P.,  Ueforni  Club,  London.  (signed)  P.Maaee. 


724.5.  Then  you  think  that  this  system  of  non-interference  which,  as  you  are 
probably  aware,  has  been  avowed  by  the  Commissioners  in  their  Reports  to  be 
the  system  on  whicii  they  have  uniformly  acted,  tends  to  endanger  the  peace 
of  the  community  by  leaving  to  ignorant  and  exasperated  men,  the  duty  of 
settling  questions  which  ought  to  he  settled  for  them  by  the  Government.  Is 
that  your  opinion  ? — It  is  my  opinion. 

7246.  Have  you  any  other  document  to  hand  in? — I wish  to  make  one 
observation  as  to  what  I think  will  be  the  result.  I have  put  down  as  my  own 
opinion  to  intimate  it  to  the  Committee  that  the  result  will  be  constant  conten- 
tion about  fishery;  the  net-men  will  take  a position  before  each  weir,  in  my 
opinion,  in  future,  if  the  Acts  are  not  repealed,  and  the  old  Acts  which  were  in 
favour  of  the  public,  consolidated  for  their  protection  as  heretofore.  The  open 
season  is  now  from  the  1st  of  February  to  the  1st  of  September ; it  is  considered 
in  New  Ross  that  it  ought  to  be  from  the  1st  of  March  to  the  1st  of  October. 

7247.  At  present  the  close  and  open  seasons  as  regulated  by  natural  laws 
differ  from  the  close  and  open  seasons  as  regulated  by  Act  of  Parliament  r — Yes ; 
and  you  will  observe  that  in  February  the  weir  people  can  catch  fish,  when  in 
general  the  poor  people  in  small  cots  cannot,  the  weather  is  so  bad. 

7248.  Mr.  O' Flaherty  ."I  But  do  not  you  think  that  it  would  be  a great  hard- 
ship not  to  allow  those  fish  to  be  taken  for  the  use  of  the  public  r — No ; because 
the  utility  is  when  the  fish  are  better  in  October  ; you  would  give  a month  later ; 
you  now  begin  a month  earlier,  and  you  terminate  a month  earlier;  you  begin 
in  February  and  you  end  in  September. 

7249.  Chairman.l  I understand  you  to  say,  that  though  the  present  close  and 
open  seasons  are  generally  mischievous,  they  are  particularly  so  to  the  smaller 
fishermen  : — They  are  ; I beg  also  to  hand  in  the  following  document. 

\_The  Witness  delivered  in  the  same^  which  is  as  follows :] 

Dear  Sir,  Eo.ss,  2C  April  1849. 

I HAD  only  time  on  yesterday  to  forward  you  the  documents  to  prove  that  if  this  fishery 
had  been  left  in  the  hands  of  the  legal  owners  it  would  have  been  cared  and  fostered  for 
the  general  good,  and  by  this  time  become  a source  of  great  wealth  and  employment  to 
the  now  starving  poor. 

About  the  year  of  1807  or  1809,  a man  came  from  England  or  Scotland  and  erected 
a Scotch  weir  on  the  Spit  of  Passage,  the  narrowest  entrance  to  our  rivers,  and  succeeded 
so  well,  that  several  of  his  neighbours  followed  his  example,  by  erecting  weirs  of  the  same 
description  at  both  skies  of  the  Harbour,  between  high  and  low  water,  on  the  property  of 
the  Crown,  paying  rent  to  Lord  Waterford,  Lord  Teinplemore,  &c.  Those  weirs  took  all 
the  salmon  on  their  way  back  to  the  tidal  and  fresh  water  parts  of  onr  rivers;  they 
became  so  destructive  that  by  the  year  of  1830  our  salmon  fishery  was  reduced  from 
about  500  to  20  nets,  when  we  discovered  many  old  Acts  made  and  in  force  against 
those  Weil'S.  In  times  like  the  present  when  there  is  110  employment  to  be  had  for  the* 
people  (30  acts  repealed,  see  Act  1842),  we  commenced  prosecuting  and  taking  them 
down  until  every  weir,  Scotch,  flood,  and  ebb,  was  removed  in  1840 ; all  this  time  the 
fishery  was  protected  and  improving  until  there  were  fishing  on  our  rivers,  300  nets,  afford- 
ing support  to  about  1,200  families,  composed  of  cottier  men,  labourers,  and  country  trades- 
men of  all  descriptions,  smiths,  nailers,  tailors,  carpenters,  shoemakers,  weavers,  Stc.,  and 
fanners  who  came  out  when  tlie  spring’s  work  was  over.  The  neighbouring  gentlemen 
fished  in  cots  on  the  tide  water,  when  the  fishery  was  good;  our  harbour’s  mouth  was  also 
fished  legally  by  sea  fishermen  with  drift  nets,  nearly  alike  as  the  cot  fishermen  ; there  was 
abundance  for  all;  the  quantity  killed  on  Saturday  nights  was  consumed  by  the  fishermen. 
The  cot  fishermen  had  no  objections  to  the  small  flood  or  ebb  weirs  when  fished  by  a 
gentleman  for  the  consumption  of  his  house,  as  each  weir  gave  employment  to  one  tnan, 

O.4O.  3^3  although 


H.  Talbot,  Esq. 

M.P. 


24  Mny  1849. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


51 8 MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE 

J.  H.  Talbot,  Esq.  although  they  were  contrary;  to  law,  until  they  commenced  enlarging  and  extending  them 
M.  I-.  into  the  rivers,  and  then  setting  them  to  tenants  who  fished  them  at  all  seasons. 

Since  the  passing  of  the  Act  of  1842,  to  which  the  landowners  were  driven  to  legalize 

24  May  1849.  and  re-erect  those  weirs  in  all  parts  where  the  river  exceeds  three  quarters  of  a mile  in  widtir 
at  low  water  of  spring  tides,  and  in  no  part  of  our  rivers  at  this  side  of  Passage  is  there  to 
be  found  this  width,  still  there  are  30  weirs  re-erected  and  fishing  at  this  side,  or  between 
here  and  Passage,  soine  of  which  are  new,  and  on  sites  that  never  held  a weir.  We  con- 
tend that  those  30  weirs  are  illegal,  as  they  did  not  exist  when  the  Bill  was  passed  j I have 
stated  this  fact  before  Commissioner  Barry  at  a meeting  held  in  our  Court  House  to 
inquire  into  the  weirs  that  existed  previous  to  the  passing  of  the  Bill  for  20  years,  all  of 
which  were  illegal,  there  being  no  several  fishery,  or  patent  or  grant  to  any  family  or  estate 
on  our  rivers,  save  one  to  the  Dunbrody  Abbey,  the  site  of  which  could  not  be  ascertained 
on  the  trial. 

Mr.  BaiTy,  through  mistake,  commenced  examining  the  weir  owners  at  Passage,  all  of 
whom  are  next  to  the  sea,  and  do  not  care  how  many  exist  among  them;  had  he  com- 
menced at  Kilkenny  and  Carlow,  the  result  of  this  inquiry  would  be  quite  different,  as  the 
upper  parties  would  know  that  his  neighbours  below  did  not  exist  or  fish  for  20  years 
previous.  Our  fishery  has  decreased  every  year  since  1842,  and  is  now  reduced  to  the 
lowest  state  that  1 have  seen  it  for  the  last  40  years.  In  the  Commissioners’  Report  for  1 846 
you  will  find  my  evidence,  where  1 have  stated  the  quantity  exposed  for  sale  in  our  fish- 
house  was  426,  from  the  8th  of  February  to  the  3lst  of  March;  that  year  was  not  as  good 
as  the  foimer ; this  year  only  41  salmon,  from  the  12th  of  February  to  the  4th  instant?  the 
nnhceiised  as  well  as  the  licensed  fished,  and  had  the  same  liberty  to  sell  at  the  fish- 
house. 

The  people  are  in  despair;  no  employment,  no  means  of  getting  food,  a long  idle  summer 
before  them,  and  no  fish.  Notwithstanding  different  Acts  of  Parliament  empowering  the 
Commissioners  to  care  and  protect  tins  fishery,  convictions  are  obtained  at  the  assizes  of 
Ki^enny ; the  parties  are  fined  if  the  weirs  are  not  abated,  next  season  comes  and  those 
weirs  are  found  fishing  as  if  nothing  had  happened.  The  cotmen  go  down  with  their  water 
bailiff,  to  remove  a new  weir,  fiist  erected  where  there  never  was  a weir  to  the  memory  of 
man;  the  magistrates  make  them  prisoners,  detain  their  cots  for  the  season,  and  allow  this 
weir  to  fish  since  February  1847.  Why  not  say  at  once  that  this  law  was  made  for  the 
rich,  and  against  the  poor  fisherman  I 

Joh.  H.  cirt.  Csignedr’  ‘"patHoi  Mage.. 


The  Right  honourable  Andrew  B.utkerfurd,  Lord  Advocate  of  Scotland, 
a Member  of  The  House,  Examined. 


Right  Hon. 
A.  Rutker/urd, 
M.  p. 


7250.  Chairman:]  WILL  you  have  the  goodness  to  favour  the  Committee 

with  a statement  of  the  present  law  of  Scotland  on  the  subject  of  inland  fishe- 
ries, and  the  removal  of  obstructions  impeding  the  enjoyment  of  the  same  by 
the  public  r — You  mean  salmon  fisheries,  I suppose.  ^ 

7251.  Inland  fisheries,  particularly  salmon  fisheries  >— By  the  law  of  Scot- 

land salmon  fisheries  are  considered  inter  regalia.  The  result  of  that  is  that 
they  are  not  carried  hy  a general  grant  of  the  lands  and  its  appurtenaits  in 
any  grant  holding  of  the  Crown,  which  is  the  way  in  which  all  land  rights  are 
held  m Scotland  ultimately;  but  must  be  the  subject  either  of  exprefs  grant 
or  of  implied  grant.  The  subject  of  express  grant  is,  where  a charter  is  given 
by  the  Crown  expressly  aan  puscatiomhus  salmonum ; an  implied  grant  is,  where 
the  words  of  the  grant  may  be  simply  mm  piscationihns,  without  any  addition 
of  xntaimiim  or  where  tto  grant  is  of  a barony.  In  the  first  of  those  cases,  if 
the  salmon  fishing  has  been  possessed  by  what  is  accepted  as  a legal  mode  of 
possession,  not  fishing  by  the  rod,  which  is  not  considered  as  a proper  legal 
Tht  the  salmon  fishing,  but  by  some  higher  exercise  of  the 

n„ht  of  fishing  tlian  that  implied  merely  m the  rod ; if  the  salmon  fishing  has 
been  possessed  under  a grant  mm  piscationibm  simply,  the  salmon  fishmlwill 
be  earned  With  respect  to  the  grant  of  a barony,  it  is  doubtful  whether  the 
meie  p-ant  of  a barony  and  possession  gives  prescriptive  right ; but  I think 

a barony,  followed  by  the  possession  of 
salmon  fishing,  by  some  higher  species  of  possession  than  by  rod,  w^ill  carry  the 
grant  of  salmon  fishing  also.  •' 

7252.  Is  thme  any  distinction  in  that  respect  between  rivers  navigable  and 
nvers  not  navigable  ?-Not  with  respect  to  the  grant  or  the  origin  of  the  right ; 
a very  remrtable  difference  with  respect  to  the  mode  of  its  clercise,  and  loth 
respect  to  the  nght  in  the  proprietor  either  to  make  obstructions  or  to  put 
down  obstructions  which  interfere  with  the  exercise  of  the  right.  With 

respect 
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respect  to  the  nature  of  the  grant,  I am  not  aware  of  any  difference  between 
&hmgs  m rwers,  fishings  m estuaries,  and  fishings  absolutely  upon  the  sel 

in  the  pant  be  sanctioned  by  Parliament  to  constitute  a legal  title 

m the  grantee.'  It  does  not  requne  any  Parliamentary  ratification,  and  the 
pants  are  equally  good  at  whatever  period  they  have  been  made;  I do  not 
for  instance,  inovv  any  repon  why  the  Crown  should  not  now  make  a grant 
of  salmon  fishing  which  shall  be  quite  effectual  to  the  grantee,  provided  of 
course,  it  does  not  interfere  with  any  previous  grant  already  made  by  the 
Crown  whethp  that  preiaous  grant  is  expressed  or  implied,  ff  in  the  latter 
case  It  be  made  effectual  by  prescriptive  possession. 

7254.  In  the  case  of  prescriptive  possession  or  implied  grant,  what  length  of 
user  will  be  sufficient  to  constitute  a good  title  '-Forty  years  to  secure  theright. 
Perhaps  It  IS  proper  to  state  to  the  Committee  that  prescription  in  Scotland 
to  establish  a right  is  prescription  of  40  years  ; then  the  40  years'  possession 
"P.*’'®  prescriptive  right,  must  proceed  upon  what^ is  termed 
® s»ffi«ont  title  in  the  case  of  salmon  fishing  if 
there  has  been  continuous  and  uninterrupted  possession  for  40  years  followins- 
the  grant/ simply  cum  piscationibus,  or,  as  I should  say,  the  grant  of  a barony  ^ 
7255-  Fisheries  being  tnte7-  regalia  by  the  Scottish  law,  do  they  belong  to  the 
wMr.bl  the  public  in  the  same  way  in 

which  the  highways  may  be  said  to  be  inter  regalia} — They  belong  to  the 
Crown  by  beneficial  title ; all  the  grants  that  the  Crown  has  made  heretofore 
ot  salmon  fishmg  have  been  grants  for  consideration ; the  consideration  mav 
be  more  or  less ; as  you  are  aware,  in  many  cases  the  Crown  grant  may  have 
been  a grant  for  favour  to  the  subject,  and  the  payment  to  the  Crown  is 
tllbsoij.  as  a penny,  the  blast  of  a horn,  or  any  other  tenure  by  which 
land  granted  for  favour  by  the  Crown  originally  is  held 

fact,  has  the  right  of  fishing  been  very  extensively 
^ navigable  rivers  and  along  the  sea 

coast?- Very  extensively  in  Scotland;  there  are  some  very  large  astatek 
indeed  in  salmon  fishing  and  the  estate  may  be  given  quite  distinctly  from 

not  be  f?  S™t  of  a salmon  fishing  may 

not  be  the  grant  of  the  shore  of  either  side  of  the  river;  the  party  may  not  be 

If  coas  estuary,  and  he  may  not  be  grantee  of  the  shores 

®“T*nt  those  grants  constitute  the  rule,  or  that  they 
constitute  only  the  exception?— The  rule  decidedly;  the  exceptions  I think 
valuable  a property  in  ScoUand,  to  have 
vrnSr'*  ‘be  Crown,  the  Crown  having  power  to  make 

grants  winch  are  exclusive  in  favour  of  the  grantee. 

• I*  * ■ of  fishery  conferred  by  this  grant,  contain  with  it  a 

right  to  exclude  the  public  ?— Certainly.  ® tonuun  wim  it  a 

exclusive  right  ?— exclusive  right ; there  may  be  tresnass 

rrTgTt  o'/nrone  t filing  as  there  may  he  trespass  committed  upon 

a right  ot  property  ; and  it  is  a right  of  this  nature,  I may  add,  that  if  there 

hv  thrcrow'^'"'''^'^  *bere  has^not  been  given  out 

by  the  Crown,  a grant  of  the  shore,  or  ot  the  land  bounding  the  riverf  where  a 

the  rtehfto''u{eTe*V*''‘  **‘*“1'  ‘"P°“  ‘b®  grantee 

Stenf?Lt  I * servitude,  and  use  of  the  shore,  to  the 

extent  that  is  necessary  to  make  effectual  his  right  of  fishing. 

Although  the  shore  does  not  belong  to  him  ?— 
Crown  h implied  in  the  grant,  the 

o/tbl  r ^ underetood  to  reserve  the  exercise  of  that  right,  and  the  grantee 
of  the  Crown  IS  in  the  same  situation  as  the  Crown. 

I’egalia  constituted  by  Scotch  Acts  of  Parlia- 
^ of  fhe  public  law  of  Scotland. 

7ii02.  1 hey  are  part  of  the  immemorial  law  ? — Of  the  immemorial  public  or 
common  law  of  Scotland. 

_ 7263.  The  right  of  enjoyment  of  these  fisheries,  is  for  the  most  part  vested 
in  private  indmduals,  to  the  exclusion  of  the  public.  Do  the  individual  who 
possess  the  right  of  fishing,  also  perform  the  duty  of  protecting  the  fisheries 
against  poachers,  for  the  benefit  of  themselves  and  of  one  another? — They  do. 
Persons  deriving  such  a revenue  as  his  Grace  the  Duke  of  Richmond  draws'^ 
3U4  Lord 


Right  Hon. 
kntheTfurd, 
M.  V. 


24  May  1 849. 
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Uiuljt  I]on. 
A.  RhlherJ'urii, 
M.  p. 


May  1849. 


Lord  Panmure,  the  Duke  of  Sutherland,  and  other  great  proprietors  of  fishing, 
have  a very  powerful  interest  in  putting  down  poaching. 

7264.  Do  you  know  whether  the  duty  is  effectively  performed  by  the  present 
law  or  not  ? —I  believe  it  is  very  effectively  performed,  because  you  have  every 
interest ; you  have  a sufficient  means  to  do  it,  in  the  penal  law  of  the  country,, 
and  then  you  have  the  interest  arising  from  the  preservation  of  a valuable  pro- 
perty, and  another  interest,  which  is  quite  as  strong,  particularly  in  my  country, 
namely,  the  interest  of  the  sportsman ; because  where  a property  is  not  made 
valuable  to  the  pai’ty  holding  it,  in  the  shape  of  very  high  rents,  it  is  often,  as 
in  the  Tweed  and  some  other  rivers,  of  great  value  as  a right  of  sport,  and  even 
large  rents  are  paid  to  give  the  exclusive  use  of  it  to  tenants,  for  the  mere 
purpose  of  sport,  without  much  regard  to  the  actual  capture  of  fish. 

726.5.  Sir  P.  By  letting  it  afterwards  to  individual  anglers  ? — By 

letting  it  to  individual  anglers. 

7266.  Chairman^  Put  the  case  of  a fishery  on  both  sides  of  a river  com- 
municating with  the  sea,  having  been  granted  to  different  individuals,  and 
those  nearer  the  coast  fishing  their  portions  in  an  illegal  manner,  causing 
thereby  an  undue  destruction  of  fish,  and  deteriorating  to  that  extent  the  value 
of  the  fishing  immediately  above  them.  Has  such  a case  as  that  come  under 
your  notice,  or  do  you  know  in  what  way  such  a mischief  would  be  remedied  ; 
what  proceedings  would  be  taken  to  remedy  it  ? — In  the  particular  question 
which  you  have  put  there  has  been  found  some  difficulty.  There  was  a very 
recent  case  in  which  it  was  held,  but  perhaps  with  some  difference  of  opinion, 
that  persons  possessing  the  right  of  salmon  fishing  in  the  sea,  and  upon  the  sea 
coast,  the  subject  of  Royal  Grant,  were  not  entitled  to  interfere  with  the  e.xercise’ 
of  the  right  of  the  proprietors  of  the  fishing  in  the  river  where  they  said  that 
the  proprietors  of  the  river  were  fishing  in  a manner  injurious  to  the  general 
interests  of  the  whole  fishing,  and  in  a manner  which  was  further  alleged  to 
be  illegal  as  inter  se ; the  Court  held,  that  although  the  whole  proprietors  of 
the  river,  distinguishing  the  river  from  the  sea,  were  entitled  to  prevent  illegal 
modes  of  fishing  as  inter  se,  the  proprietors  of  the  fishing  in  the  sea  were  not 
entitled  to  come  and  examine  how  the  fisheries  were  conducted  in  the  river. 
But  I do  not  recollect  the  converse  of  the  case  having  occurred,  in  which  the 
illegal  fishings  took  place  in  the  sea,  and  a complaint  was  brought  by  the  pro- 
prietors of  the  fishings  in  the  river. 

7267.  The  case  to  which  I particularly  refer  was  a case  which  is  stated  to 
have  come  under  the  notice  of  the  Court  of  Session,  or  some  other  tribunal  in 
Scotland  some  years  ago,  or  perhaps  under  the  opinion  of  lawyers  merely,  in 

• which  Lord  Panmure  was  interested,  and  where  the  immediate  question  was 
whether  Lord  Panmure  in  right  of  his  proprietorship  was  entitled  to  use  stake 
nets? — That  is  a separate  question;  and  perhaps  it  is  necessary  that  the 
Committee  should  have  in  view  a distinction  which  occurs  here : there  are 
three  positions  in  which  salmon  fisheries  may  be  all  the  subject  of  Royal 
Grant ; first  they  may  be  simply  upon  the  sea  shore,  and  in  the  sea,  and  at 
such  a distance  from  the  mouth  of  the  river,  for  instance,  that  they  cannot  be 
considered  as  any  part  or  parcel  of  the  fishing,  either  of  the  river  or  of  the 
estuary.  There  is  another  position  in  which  salmon  fishings  are  of  great  value, 
in  Scotland ; fishings  in  what  may  be  called  estuaries,  to  use  a short  term,  but 
which  are  very  fully  described  in  a great  variety  of  Acts  of  Parliament,  beginning 
at  a very  early  period,  as  fishinp  in  fresh  waters  or  in  rivers  where  the  sea  ebbs 
and  flows.  The  third  position  in  which  salmon  fishings  may  be  is  in  pure  rivers 
where  the  water  is  always  fresh,  and  always  descending.  Now  the  rights  of 
fishing  in  those  rivers  have  been  the  subject  of  different  classes  of  statutes,  and 
the  subject  of  regulation  of  quite  a different  character.  The  stake-net  question 
to  which  the  Chairman  has  referred,  occurred  in  an  estuary  ; it  occurred  in  the 
River  Tay ; the  House  of  Lords  held  that  the  estuary  of  the  Tay  extended  down 
to  the  open  sea,  to  what  are  called  the  Drumly  Sands,  very  far  below  the  town 
of  Dundee;  about  10  or  12  miles  below  it;  and  the  stake-net  fishings  there 
were  put  down  as  being  inconsistent  with  the  statutes  applicable  to  that  part 
of  the  fishery.  ^ 

7268.  Not  in  respect  of  any  general  right  in  the  owners  of  the  fishery  above 
or  below  the  stake-nets  to  cause  them  to  be  prostrated,  but  because  they  con- 
travened the  statutes  peculiai’ly  applicable  ?~Because  they  contravened  the 
statutes.  The  complaint  was  brought  at  the  instance  of  parties  who  are  what 

we 
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we  call  the  upper  heritors,  that  is  to  say,  proprietors  of  the  salmou  fishings  in  Right  Hon. 

the  upper  part  of  the  river.  Although  the  salmon  fishings  which  were  exer-  R»t^^erfurd, 

cised  by  stake-nets  by  Lord  Panmure  were  in  the  lower  part  of  the  river,  they 

were  not  in  the  sea  with  reference  to  the  distinction  of  which  I have  formerly  „ ^ 

spoken,  but  they  were  considei'ed  river  fisliings,  and  the  proprietors  of  river  ” ^ 

fishing's  were  held  to  have  a clear  right  to  interfere  ; they  did  interfere,  and 

the  stake-nets  were  put  down  in  consequence. 

7209.  Stake-nets,  then,  are  absolutely  illegal  in  this  position  ? — ^Yes. 

7270.  Mr.  Groga7i.]  In  estuaries  or  in  rivers? — Yes;  not  in  the  sea;  not 
upon  the  sea-shore- 

7271.  Chairman.']  By  stake-nets,  do  you  understand  every  description  of 
fixed  engine,  such  as  bag-nets,  head-weirs,  and  engines  of  that  kind,  or  stake- 
nets  only  r — I should  apply  it  to  all  fixed  machinery,  jmoperly  speaking.  Mr. 

Bell,  whose  book  I hold  in  my  hand,  and  to  which  I may  refer  the  Committee- 
as  the  woi'k  of  a very  accurate  lavv3'er,  and  whose  notes,  if  any  gentleman 
chooses  to  examine  the  subject  further,  will  lead  him  into  a great  deal  of  most 
learned  discussion  upon  the  subject,  either  as  it  has  received  consideration  by 
Parliament  in  the  form  of  statute,  or  been  brought  before  the  court  in  the  form, 
as  it  has  often  been,  of  very  learned  and  very  able  and  extended  arguments ; 

Mr.  Bell,  at  section  1 1 16,  says,  and  I cannot  give  you  the  law  better*,  “ There 
is  a prohibition  of  all  fixed  machinery  for  fishing  of  salmon  in  the  rivers  and 
waters  of  Scotland,  where  the  sea  ebbs  and  flows.  This  prohibition  compre- 
hends cruives  or  2airs this,  observe,  is  where  the  sea  ebbs  and  flows ; stent- 
nets,  bulwarks  across  the  river  with  nets,  hang-nets  and  stake-nets,  sights,” 

(artificial  shallows  to  disclose  the  passing  of  the  salmon)  ; they  reduce  the 
part  of  the  channel  quite  across  to  level  water,  so  that  3’’ou  can  see  the  fish  as 
they  pass ; they  make  a signal,  and  then  the  fish  are  certainly  caught  as  they 
pass  higher  up  ; those  shallows  are  prohibited,  they  are  reckoned  unfair  modes 
of  fishing  ; “ towing-paths,  nets  having  one  end  fastened  to  the  shore  and  the 
other  floating;  all  modes,  in  short  (prima  fronte  at  least),  except  net  and  coble. 

There  is  an  absolute  prohibition  also  of  the  use  of  light  or  fire  in  the  taking  of 
salmon,  grilze,  sea-trout,  or  other  fish  of  the  salmon  kind.”  Then  in  the  next 
section  he  gives  the  construction  of  the  statutes  as  to  the  limits  within  which 
machinery  is  thus  prohibited,  namely,  “ the  rivers  and  waters  of  Scotland  where 
the  sea  ebbs  and  flows.”  Does  the  Committee  wish  that  I should  read  that 
section  ? 

7272.  Whatever  your  Lordship  thinks  important  ? — It  will  explain  it  more 
shortly  than  i can  do  it  myself.  He  says,  “ It  has  been  held,”  and  I think  he 
is  right;  I read  it  because  I think  he  expresses  the  law  correctly,  “ 1.  That  the 
prohibition  extends  to  all  rivers  and  estuaries,  to  the  fullest  extent  to  which 
the  sea  ebbs  and  flows,  and  down  to  the  fauces  terra;  at  the  mouth  of  the  firth, 
and  the  sands  dry  at  low  water,  as  well  as  in  the  channel.  2.  Thai  it  does 
not  eomjmeliend  the  proper  shores  of  the  sea.”  I drew  the  attention  of  the 
Committee  to  that  distinction.  *‘  3.  That  stake-nets  are  prohibited  in  the 
land-locked  estuary  of  a river,  being  the  intermediate  space  between  what  is 
strictly  the  river  and  strictly  the  sea,  but  where  the  river  and  fresh  water  still 
exists  with  predominating  influence ; and  that  they  cannot  lawfully  be  placed 
either  in  the  channel  of  such  river  or  estuary,  or  on  the  sands  which  are  left 
dry  by  the  ebbing  of  the  sea.  And,  4.  There  is  an  exception,  in  the  statute  of 
1563  (prohibiting  machinery  where  the  sea  ebbs  and  flows),  ‘ that  it  shall  not 
be  extended  to  the  cruives  and  zairs  being  upon  the  water  of  Solway ; ’ this 
excej)tion  not  being  touched  by  the  recent  statute.”  The  Solway  is  the  subject 
of  particular  regulation,  as  being  a border  fishery,  in  fact. 

7273.  Tlie  illegality  of  stake-weirs,  and  other  fixed  engines,  in  the  places 
referred  to  in  that  extract,  is  not  at  all  qualified  by  the  fact  of  the  estuary  being 
or  not  being  of  a certain  width? — No. 

7274.  Or  the  river  being  or  not  being  of  a certain  width  ? — No.  Mr.  Bell 

correctly  puts  it  upon  the  circumstance  of  its  being  subject  to  the  flux  and 
reflux  of  the  tide  ; you  must  have  an  estuary  ; you  must  have,  the  fresh  water 
descending  to  meet  the  sea ; you  must  have  the  sea  ascending,  as  it  were,  to 
meet  the  fresh  water,  and  the  ground  upon  which  that  fixed  machinery  is  pro- 
hibited is,  that  it  is  in  that  particular  position;  it  is  in  a river  where  the  sea 
ebbs  and  flows.  Then  Mr.  Bell  goes  on  (and  you  must  allow  me  to  mention 
this,  because  it  completes  the  matter  in  only  another  section),  he  says  in  the 
'■  0.40.  ' 3 X next 
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T‘““’  machinery  permitted  in  rivers  and  streams;  ” now 

.RM«fa,i.  he  IS  here  speakmg  of  a pure  river  and  stream,  where  the  sea  does  not  ebb 

“Ow,  but  which  IS  in  the  third  position  which  I have  mentioned  ■ “ is 

34  May  1840.  on  this  principle,  that  there  shall  be  a sufficient  passage  left  to  the 

young  fry,  and,  to  a certain  extent,  for  the  full-grown  fish.  And  1 The 
cruives,  zairs,  &c.  are  not  to  be.  kept  up  during  close  time ; and  nil  boats  oars 
nets,  &c.  are  to  he  removed.  2.  The  becks  and  obstructions  are  to  be  if  thi 
width  asunder  of  three  inches,  for  the  passage  of  the  fry.  3.  The  hecks  of  all 
cruives  shall  be  pulled  up  every  Saturday  night  at  six  o'clock,  and  shall  remain 
open  till  Monday  morning  at  sunrise;  and  during  the  whole  of  close  lime.” 
And  then  he  adds,  m section  1 119,  with  reference  to  a former  question  which 
wa5  put  to  me  that  “ the  common  interest  which  results  from  the  migratorv 
habits  of  the  fish,^ves  to  each  heritor  on  a mer,  having  a grant  of  salmon 
fishing,  a title  to  challenge  all  unlawful  modes  of  fishing.” 

7275.  Is  there  any  provision  for  keeping  open  a gap  in  a weir  which  hannens 
to  run  across  a river,  or  have  you  such  weirs  in  any  of  the  rivers  of  Scotland 
which  are  navigable  and  are  also  fishing  rivers  ?— I do  not  think  that  there  are 
many  such  weirs  where  the  river  is  navigable;  that  is  perhaps  a higher  interest 
than  even  the  salmon  fishing;  but  there  are  many  rivers  which  perhaps  might 
be  na^gable  for  certain  purposes  in  spite  of  that, weir,  but  where  the  weir  is 
completelj  established  by  long  user  and  can  hardly  be  taken  down,  I think 
I should  .=ay  that  in  the  case  of  navigable,  rivers,  if  you  use  the  term  in  its 
larger  sense  there  are  weirs  which  I think  are  quite  lawfully  established  in 
Scotland  where  barges  might  be  towed  up,  and  which  weirs,  I think  it  would 
be  difficult  to  remove.  vvuuiu 

rataWished  by  long  user  on  rivers  which,  but  for 
to  the'seaT  f "avigable  by  boats  or  barges  continuously 

1 prepared  to  answer  that  question ; I think  it  is 

very  hkely  that  there  are  rivers  in  which  the  first  obstruction  to  mere  barge 
rjefr  ^ navigation  or  the  navigation  of  a boat,  might  be 

to  Me  ?o°fh““f 

7^78-  What  user,  forty  years? — Forty  years. 

^ 7279-  Mr.  Sculhj.-\  Must  not  that  be  confined  to  the  inland  portion  of  the 
nver,  not  to  the  tidal  portion  ?-Not  to  the  tidal  portion  I am  n™  aw™ 
that  in  any  nver  in  Scotland  it  is  a question  which  can  be  of  much  nracS 
important  I think  you  would  be  obstructed  bv  bridges  quiteTslr 

,280.  Cliwman.]  pere  is  a provision  made  for  keeping  open  the  hatches 
during  the  weekly  and  yearly  close  seasons  ?— Yes.  ^ ® P hatches 

7281.  Is  there  any  provision  of  the  Scottish  law  for  keepine  onen  o-m« 

m such  weirs  as  exist  and  are  legal  r— Yes.  'keeping  open  gaps  also 

7282.  What  is  the  width  of  the  gap?— In  old  stahitp«5  it  woe 
luft^el^ft ';irf“r2Xr^  Eveiy  Saturday  n|£t  such  a'^sl^t 

^28|  mhrgih'’e\^s^?tirsTo»  ^ 

rc?Sis^“Sl!“  ^ Xt'isTtIn  full 

found  very  effectual  as  law  in  respect  of  its  being  put  in  force*  it  k' m t 
force  very  strongly  and  very  constantly,  but  ther?  is  an  infinTfe’  dfff  v 

opinion  about  the  expediency  of  the  law,  about  the  proprieTv  of  elnt 
the  propriety  of  all  these  regulations.  1 scarcely  know  alv  snbieef  1’  t 

frecuteT  **  »™gh,STSawS 

‘T®  '’I*  s“son  are  modern  are  thw 

not  - No  5 they  have  been  altered  from  time  to  time  ’ 

tLt '.b  ■ fisheries  are  declining  in  value  or  increasim. 
or  that  their  value  is  pretty  stationary  f-,I  cannot  aiisler  that  quesSTl  do 

not 
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not  know,  1 am  sure,  what  is  the  state  of  the  fishery  rental  in  Scotland  in  recent 
years,  ^ One  hears  complaints  sometimes,  that  the  fishing  is  falling  off  ■ at  other 
times,  in  the  com-se  of  another  season,  you  will  hear  that  the  fishing  is  becoming 
all  at  once  abundant  again.  I do  not  know  whether  there  is  more  truth  in 
that  statement  than  there  is  in  the  complaint  that  the  rental  has  fallen  off 
SS”  ™ markets  in  this  country  to  the  salmon  fishing  of 


728S.  Do  you  hear  any  complaints  of  the  state  of  the  Scotch  law  with 
respect  to  fisheries  r— Do  you  mean  with  respect  to  the  expediency  of  the 
regulations  as  to  close  time  r 

7289.  No  ; with  respect  to  the  rights  of  fishing.  For  instance,  do  the  public 
complain  of  being  excluded?— No;  1 do  not  know  that  there  is  much  more 
complaint  about  that  than  there  is  about  game ; not  so  much,  I think  ; in  fact 
it  is  less  so,  because  in  the  state  of  the  law  which  has  existed  in  Scotland  as 
I described  before,  from  time  immemorial  people  have  come  to  know  that 
salmon  fishing  is  a property  of  peculiar  value,  and  to  look  upon  it  as  a matter 
m which  the  proprietor  is  entitled  to  much  more  stringent  regulations  for  his 
protection  than  in  the  case  of  ordinary  game. 

7290.  Is  it  your  opinion  that  the  clauses  in  the  Scotch  Salmon  Fishery  Acts 
passed  in  the  reign  of  George  the  4th,  by  which,  in  addition  to  the  penalty  of 
so  much  on  each  offence,  poachers  are  further  made  subject  to  a penalty  of  so 
much  for  every  fish  caught,  are  expedient  to  be  retained  ; that  they  are  found 
effectual  m checking  poachers,  and  that  they  are  not  found  too  severe  to  be  put 
easily  in  execution  by  the  magistrates  ? — It  is  a sort  of  property  which  requires 
very  strong  protection,  no  doubt. 

7291.  Have  those  clauses  been  found  to  work  well?— I do  not  know  that 
they  have  worked  ill ; I have  heard  them  complained  of  as  severe  in  some 
cases  ; I think  that  it  depends  a great  deal,  as  most  things  do,  upon  the  good 
sense  of  the  proprietor  at  whose  instance  they  are  enforced,  and  the  good 
sense  of  the  magistrate  who  presides  when  the  case  is  tried. 

7292.  Sir  P.  Nugent.']  Are  you  inclined  to  view  them  in  the  light  of  game 
laws  ?— To  that  extent  I do,  but  I think  there  is  a much  stronger  feeling  in  the 
country  in  favour  of  property  in  salmon,  and  against  trespassers,  than  in  respect 
of  the  game  laws. 

, 7293.  I am  merely  speaking  of  the  working  of  the  law  ?— I should  say  that 
It  works  rather  better,  but  I think  that  a good  deal  in  all  these  things  depends 
upon  the  manner  in  which  the  law  is  administered;  the  law  might  be  subject 
to  very  severe  animadversion  if  you  supposed  that  it  was  always  enforced  in  its 
rigour.  I think  it  is  exactly  a code  of  that  kind,  and  the  penalties  are  of  that 
class  and  description,  as  to  which  much  depends  upon  the  good  sense  with 
which  it  is  enforced  by  the  proprietor  who  demands  the  execution  of  the  law 
upon  the  one  hand,  and  by  the  magistrates  to  whom  the  particular  jurisdiction 
may  be  entrusted  on  the  other. 

,7294-  Chairman.]  Do  the  Scottish  salmon  fisheries  in  the  existing  state  of 
things  afford  much  employment  to  the  poor?— I do  not  know,  I am  sure;, 
there  must  be  some ; I do  not  think  it  is  very  extensive. 

7295.  How  are  the  rivers  and  waters  fished  in  which  it  is  illegal  to  use 
fixed  engines,  and  where  the  tide  ebbs  and  flows  ? — By  net  and  coble. 

7296.  That  of  course  gives  employment  to  a large  body  of  fishermen  ? — No 
doubt. 

7297*  Mr.  Sctilly.]  That  is  under  the  proprietor  ? — Under  tlie  proprietor  and 
his  tenants,  as  lessees. 

7298.  Mr.  Grogan.]  If  I understand  you  rightly,  the  possession  of  the  land, 
grant  of  the  land  of  a barony,  is  a totally  distinct  thing  from  the  grant 

of  the  fishery,  which  may  be  on  the  adjoining  waters  r — As  matter  of  grant  it 
is  ; that  is  to  say,  a person  may  be  grantee  of  fishings  who  is  not  grantee  of 
the  shore. 

7299.  According  to  Scotch  law  does  the  ownership  of  land  adjoining  an 
estuary  extend  to  low-water  mark,  or  does  it  only  extend  to  high-water  mark  ? 
— The  doctrine  of  the  law  of  Scotland,  in  consequence  of  some  recent  decisions 
of  Ae  House  of  Lords,  is  the  same  as  the  law  of  England,  that  unless  it  is  the- 
subject  of  express  grant,  it  is  considered  as  bounded  by  the  sea;  I should  say 
that  that  was  high-water  mark. 

7300.  I understood  you  to  say  that  the  grant  of  a fishery  generally  enabled 

^•40-  3 Y the 
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the  proprietor  of  that  fishery  to  use  the  bank  for  his  nets  ? — Y es ; simply  so  far 
as  is  necessary. 

7301.  Therefore  that  would  limit,  as  it  were,  the  grant  of  the  laud  to  the 
high-water  mark  only? — No,  it  does  not  do  that;  that  right  would  not  arise 
from  any  limitation  in  the  grant  as  a Royal  grant,  it  is  a right  to  servitude,  as 
we  call  it ; it  is  merely  that  you  must  take  the  land  subject  to  those  tilings, 
just  as  the  proprietor  of  the  sea  shore,  or  the  proprietor  of  the  shore  of  an 
estuary,  must  take  his  land,  subject  to  the  proper  uses  of  navigation. 

7302.  Forty  years  has  been  the  old  time  of  user  in  Scotland  ? — ^The  old  time 
of  user,  borrowed  from  the  civil  law,  but  it  must  proceed  upon  title. 

73^3'  Chairman.']  It  is  a positive  prescription,  is  it  not? — Yes,  what  they 
call  a positive  prescription ; there  is  a negative  prescription  in  the  same  way ; 
but  it  is  a positive  prescription ; it  must  proceed  upon  a title  ; possession  alone 
is  not  sufficient ; it  must  be  possession  founded  upon  a grant. 

7304.  Mr.  Grogan.]  There  has  been  no  alteration  in  that  time?— Not  since 
it  was  first  authoritatively  introduced,  in  the  year  16 17. 

7305*  You  used  the  word  “ iminterrupted you  spoke  of  an  uninterrupted 
user ; does  the  word  “ uninterrupted”  infer  that  there  is  no  adverse  user  ? — 
That  no  adverse  possession  has  been  taken. 

7306.  Though  it  is  not  absolutely  necessary  that  the  owner  of  the  grant 
should,  during  all  the  time,  have  used  it  himself? — It  must  be  what  amounts, 
in  fact,  to  continuous  possession ; I do  not  know  that  it  is  necessary  that  a man 
should  fish  every  year  to  make  it  continuous  possession. 

7307-  It  might  have  been  suspended?— Yes;  but  at  the  same  time  it  must 
not  have  been  so  suspended  as  to  form  what  you  might  call  a breach  ; it  must 
be  a continuous  possession,  which  is  a question  of  common  sense  as  well  as 
of  law. 

7308.  Is  the  close  season  uniform  in  all  rivers  in  Scotland? — No;  it  differs 
in  the  Tweed,  for  instance,  from  the  other  rivers ; and  I rather  think  there  is 
a difference  in  the  Solway;  but  generally  the  other  rivers,  I think,  are  subject 
to  the  same  close  time. 

Have  you  any  Commissioners  of  Fisheries  in  Scotland? — 
We  have  Commissioners  of  other  fisheries,  not  salmon  fisheries;  their  attention 
is  principally  directed  to  the  herring  and  the  cod  and  ling  fisheries. 

^310.  Mr.  Gro^gan.]  The  close  season  in  different  rivers  is  regulated  by  Act 
of  Parliament,  and  not  by  common  consent  ?~It  is  regulated  by  Act  of  Parlia- 
ment, and  there  are  a good  many  complaints  as  to  the  way  in  which  it  is 
regulated,  but  I do  not  believe  that  there  are  so  many  as  I have  heard  from 


73  With  regard  to  rod  fishing  by  anglers,  is  it  generally  pennitted  or 
prohibited  in  Scotland  ?— The  proprietor  of  a salmon  fishing  would  not  allow 
anybody  to  fish  with  a rod  for  salmon. 

7312.  It  is  an  exclusive  right? — An  exclusive  right  to  catch  salmon-  but  a 
proprietor  of  the  banks  of  a river  may  have  a right  to  fish  for  trout,  and  in  fish- 
ing tor  trout  he  may  catch  a salmon ; in  doing  it  he  may  not  do  very  wronff  to 
catch  a salmon,  but  he  would  do  quite  a wrong  thing  if,  under  the  pretence  of 
fishing  for  trout,  he  fished  with  salmon  gear. 

73 >3-  Chairman]  It  has  been  stated  here  by  a witness  that  he  does  not 
know  of  any  obstruotion;  that  no  obstruction  was  offered  to  him  • is  that 

the  power  of  the  Duke  of  Argyle,  or  whoever  the  proprietor  might  be.  to  have 
obstructed  him?— Where  was  he  fishing?  6 > oe,  lo  nave 

73M-  In  Loch  Fyne  and  up  the  fresh  water  rivers  above  Loch  Pvne?— If 
he  were  to  try  the  iweed  I do  not  think  that  anybody  would  tell  you  that  he 

SrSed  being 
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COPY  of  Report  made  to  the  Lords  Commissioners  of  the  Admirai,ty  on  Lough  Appendix,  No.  i. 
£me,  by  Commander  Jamcj  TYo{/',  a.N.  1838. 

The  upper  lake  differs  widely  in  its  nature  from  the  lower  lake ; it  is  generally  under- 
stood to  comprehend  the  whole  of  the  distance  from  Enniskillen  to  Belturbct  and  Wattle 
Bridge,  but  by  far  the  greater  part  of  this  navigation  is  nothing  more  than  a river,  and  that 
portion  which  has  any  claim  to  the  name  of  lake  is  only  about  a mile  and  a half  each 
way,  and  is  much  studded  with  islands.  This  small  expanse  occurs  about  six  miles  above 
Enniskillen,  and  is  called  the  Broad  Lough,  or  the  Bleana  Walagair. 

The  features  of  the  surrounding  country  are  similar  to  those  of  the  lower  lake,  namely, 
isolated  rounded  limestone  hills,  but  the  connecting  low  land  is  generally  lower  and  of 
greater  extent,  containing  small  lakes.  By  casting  the  eye  over  the  south-east  portion  of 
Fermanagh,  and  the  adjacent  part  of  Cavan,  it  will  be  seen  that  these  inland  lakes  are  so 
numerous  as  to  make  the  area  of  water  bear  a large  proportion  to  the  land,  and  as  they 
chiefly  communicate  with  each  other  and  with  the  main  body  of  the  lake  by  drains,  this 
extensive  surface  of  low  land  becomes,  during  the  winter  season,  entirely  flooded  by  the 
back  water  which  cannot  find  vent  into  the  lower  lake.  Thus  about  10,000  acres  are  esti- 
mated to  be  under  water  during  a greater  part  of  the  year,  and  although  by  affording  pas- 
ture during  the  summer,  they  are  not  entirely  unproductive,  they  are  quite  unfitted  for 
arable  purposes.  This  injury  is  not  confined  to  the  immediate  vicinity  of  the  lake,  hut  ex- 
tends itself  into  the  back  country  for  many  miles.  The  great  desideratum  is  to  rescue  this 
large  tract  of  country  from  inundation,  and  fit  it  for  more  profitable  purposes;  but  nature 
appears  to  have  placed  an  insuperable  barrier  to  this  in  the  long  and  narrow  channels 
between  the  broad  parts  of  the  upper  and  lower  lakes. 

Necessity  has  not  called  into  use  the  advantages  of  this  extensive  line  of  inland  naviga- 
tion, which  is  by  charier  toll  free,  while  the  want  of  population  forbids  any  hope  of  present 
return  for  capital  expended  on  its  improvement.  Its  shores  are  even  more  thinly  inhabited 
than  tK)se  of  the  lower  lake  ; on  the  southern  side  not  one  village  occurs  in  ihe  whole  dis- 
tance from  EnniskillenJ^;^eltuvbet,  while  to  the  northward  there  is  only  the  village  of  Lis- 
naskea,  most  disadvan^^ously  situated  for  communication  with  the  lake  itself,  from  the 
shores  of  which  it  is  two  miles  distant.  Two  inland  lakes,  however,  of  difficult  access  in  the 
dry  season,  allow  small  cois  to  approach  within  half  a mile  of  it.  The  depth  of  water,  even 
in  the  narrow  passages,  generally  exceeds  20  feet,  but  there  are  several  shallows  or  gravelly 
fords,  over  which  in  summer  there  is  not  more  than  4 feet,  and  the  navigation  of  the  lake 
must  therefore  be  confined  to  vessels  of  this  draught.  Others  occur  with  only  one  and  a 
half  to  two  feet  water,  such  as  Blocksorae  Ford  (rocky),  in  the  River  Erne,  about  two  miles 
below  Belturbet;  the  Bloody  Pass  (gravel,  with  large  stones),  below  the  eel  weirs,  a mile 
above  Enniskillen  (gravelly) ; and  at  the  bridge  of  Enniskillen  itself  (gravel,  with  large 
stones).  These  offer  serious  obstructions  to  a free  navigation  of  the  two  lakes,  and  to  their 
removal  must  the  first  efforts  of  improvement  be  directed.  The  Bloody  Pass,  though  the 
shorter  passage  from  Belturbet,  may  be  avoided  by  a more  circuitous  route,  and  needs  not 
therefore  such  early  consideration.  Blocksome  Ford  being  of  solid  rock,  about  80  to  100 
yards  in  width,  can  only  be  removed  by  blasting.  At  the  eel  weirs  the  whole  reach,  more 
than  a quarter  of  a mile  in  length,  consists  of  a gravel  bed,  with  occasional  masses  of  rock. 

The  best  means  of  overcoming  this  obstacle,  as  well  as  the  least  expensive,  appears  to  be  by 
a canal,  cutfing  off  the  townland  of  Drumsna,  for  which  operation  the  low  land  there  offers 
every  advantage,  and  the  fall,  as  will  be  seen,  is  so  trifling  as  to  cause  no  difficulty  on  that 
account.  The  obstruction  at  the  west  bridge  of  Enniskillen  (the  only  passable  one)  consists 
chiefly  of  masses  of  loose  rock,  which  might  be  removed  without  much  labour,  at  least  so  as 
to  deepen  this  spot  to  the  level  of  the  numerous  fords  before  mentioned.  Besides  these  four 
feet  fords,  varying  from  50  to  100  yards  in  width,  there  is  an  extensive  sand  bank,  of  the 
uniform  depth  of  ^ve  feet,  between  the  south-west  end  of  Irish  More  and  the  main,  reaching 
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Appendixj  No.  i.  nearly  half  a mile,  and  as  this  could  not  be  removed,  it  must  be  considered  as  the  standard 
depth  of  navigable  water.  It  must  be  remembered,  however,  that  these  depths  arc  calculated 
for  the  lowest  level  to  which  the  lake  has  been  known  to  fall  for  the  last  three  years  (in 
August  1033),  and  that  this  low  ebb  does  not  continue  for  more  than  a month  at  the  very 
utmost,  but  in  the  consideration  of  uninterrupted  navigation  must,  of  course,  be  taken  into 
account. 

The  mean  difference  of  level  between  the  two  lakes  may  be  assumed  at  1 foot  8 inches, 
the  extremes  from  11  inches  to  2 feet  10  inches.  The  upper  lake  fluctuates  most;  for  in- 
stance, in  1833,  while  the  rise  of  the  lower  lake  was  only  7 feet  6 inches,  that  of  tho  upper 
was  9 feet;  and  in  1836  the  former  rose  4 feet  7 inches,  the  latter  & feet  9 inches.  The 
difference  of  level  will,  of  course,  also  vary  with  circumstances,  as  the  time  of  reaching  its 
maximum  and  minimum,  with  the  quantity  of  their  rise  and  fall,  will  vary  vvitli  the  seasons. 

Several  rivers  of  considerable  size  fall  into  tlie  upper  lake,  the  Erne,  Finn,  Aglialane, 
Colebrook,  or  Drumany,  Cladagh,  or  Swanlinbar,  Avney,  and  Sillees,  all  of  which,  except 
the  last,  are  navigable  about  two  miles  up,  where  their  course  is  interrupted  by  rocky  falls, 
which  have  been  chosen  as  the  site  of  bridges,  but  they  are.  all  more  or  less  obstructed  at 
the  entrances  by  sand  banks. 

Knockninny,  which  rises  to  the  height  of  028  feet  above  the  sea,  is  the  only  remarkable 
elevation  on  this  lake ; it  is  of  limestone  formation,  but  more  rugged  than  others,  and 
descends  on  the  land  side  with  considerable  abruptness,  and  behind  tins,  about  two  miles,  a 
range  of  table  land,  of  nearly  equal  altitude,  extends  for  some  distance  parallel  to  the  lake. 
To  the  westward  of  Knockninny  is  a large  tract  of  low  land  nearly  all  bog,  but  on  the  banks 
of  the  Arney  is  found  a stiff  clay,  tolerably  well  adapted  for  bricks,  of  which  there  is  a large 
manufacture.  The  bottom  of  tlie  lake  generally  is  of  blue  clay  or  mud,  except  some  gravel 
•beds  and  sand  banks  off  the  mouths  of  the  rivers.  The  shores  stony  and  shelving,  and  bad 
for  landing.  The  greatest  depth  is  76  feet,  which  occurs  in  one  small  spot  in  tho  Bleana 
Walagair,  and  there  ai-e  several  from  30  to  40  feet,  but  the  general  depth  cannot  be  con- 
sidered at  more  than  9 to  12  feet. 

There  are  several  old  castles  near  the  shores  of  this  lake,  but  all  in  a very  dilapidated  con- 
dition ; that  of  Crom  is  famous  in  ihe  wars  of  the  Rebellion. 

Fermanagh  is  a highly-improving  county;  it  is  already  in  a state  of  cultivation  far  beyond 
the  population ; even  the  summits  of  the  highlands  are  gradually  coining  under  ihe  hand  of 
the  farmer,  and  are  made  to  yield  crops  of  potatoes,  which,  in  the  lowlands,  is  giving  place 
to  more  profitable  crops  of  grain  and  flax.  The  growth  of  the  latter  is  greatly  cu  the  in- 
crease. All  the  time  of  the  females  not  occupied  in  agricultural  employment  is  taken  up  in 
spinning,  and  almost  every  farmhouse  has  its  loom.  A great  quantity  of  linen  is  thus  made, 
which  finds  at  the  market  of  Enniskillen,  every  alternate  week,  a ready  sale  to  the  dealers 
' of  the  northern  counties,  where  it  undergoes  the  process  of  bleaching.  A linen  market  has 

also  recently  been  established  at  Lisnaskea,  a very  improving  village.  Labour  and  pro- 
visions are  cheap  ; cattle  and  pigs  are  exported  in  great  numbers  to  England,  as  well  as  en-gs 
and  butter,  of  wnich  latter  article  there  is  generally  brought  into  Enniskillen  market,  every 
Monday  and  Tuesday,  from  600  to  800  firkins,  of  70  lbs.  each.  These  articles  are  sent  over 
by  the  way  of  Newry  or  LondondeiTy. 

Fermanagh  contains  the  whole  or  portions  of  the  eight  following  haromes  : Tirkennedy 
Clanawley,  Maglierahoy,  Lurg,  Coole,  Magherastephana,  Knockninny,  and  Clankelly’ 
which  are  divided  into  23  parishes,  or  parts  of  them.  By  the  Ordnance  Survey  the  super- 
ficial contents  of  the  country  is  456,638  acres,  of  which  46,765  is  water,  and  of  this  aimin 
Lough  Erne,  exclusive  ofthe  river,  measures  36,923.  The  Lords  Belmore,  Ely,  EiniiskiUen 
and  Erne  are  the  greatest  landed  proprietors  in  the  county.  The  larger  portion  of  the 
inhabitants  are  Protestants,  but  they  have  not  places  of  worship  sufficient  lor  tlieni.  An 
attempt  was  made  to  raise  funds  for  a railroad  from  Enniskillen  to  Londonderry,  but  failed 
as  there  was  no  probability  of  a return  to  the  shareholders ; an  argument,  howler  which 
cannot  apply  to  the  improvement  ofthe  navigation  ofthe  lake,  as  one  requires  an  enormous 
outlay,  the  other  but  trifling.  The  completion  of  the  Ulster  Canal  must  also  afford  a 
stimulus  to  exertion  on  this  subject,  as  for  a small  expense,  a navigable  communication  of 
equal  depth  with  the  canal  itself  may  be  secured  from  Rosscor  to  any  part  of  the  lake 
and  to  Belfast,  while  a draught  of  water  of  4 feet  will  allow  of  as  teamer  of  sufficient  power 
for  all  purposes  required.  ^ 


(signed)  James  Wolf, 

Commander. 
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A REPORT  of  the  Case  Poole  Gablett,  Es^.,  against  I'liomas  Clancy  and  Thomas  Dwyer, 
Tried  before  Mr.  Justice  Ball,  and  a Special  Jury,  at  Limerick  Summer  Assizes,  1841. 


County  Record  Court,  Monday,  2G  July  1841. 

From  the  interest  excited  on  this  subject  for  some  time  past,  and  the  inijicirtant  nature  of 
the  inquiry  about  to  be  gone  into,  the  greatest  anxiety  was  evinced  by  numbera  of  persons 
to  get  admission  to  the  court,  this  day  having  been  fixed,  by  arrangement  of  counsel  at  each 
side,  for  the  coimnencement  of  the  trial;  however,  from  thejudicious  arrangements  of  the 
sheriffs,  all  confusion  was  prevented,  precautions  having  been  taken  to  provide  accommo- 
dation for  the  jurors,  witnesses,  and  persons  concerned,  before  the  public  were  admitted. 
Precisely  at  10  o’clock  Mr.  Justice  Ball  took  his  seat  on  the  bench,  when  the  following 
special  jury  were  sworn: — 


Francis  Green, 
James  Bany, 
James  Gubbins, 
Hugh  Massy, 
Alfred  Furlong, 
William  Lloyd, 


Daniel  C.  Hartnett, 
Edward  Green, 

William  Monsell, 

John  S.  Brown, 

Eyre  Massy, 

Thomas  H.  Royse,  esqvs. 


Mr.  Monsell,  of  Tervoe,  previous  to  his  being  sworn,  said  be  would  prefer  not  being  on  the 
jury,  as  he  might  be  consideredl  n some  degree  interested  in  the  result  of  the  case.  ° 

His  I-ordship  inquired  if  he  had  any  personal  interest  in  it. 

Mr.  Monsell  said,  nothing  more  than  the  usual  interest  felt  by  landed  proprietors  on  the 
banks  of  the  Shannon. 


His  Lordship  did  not  conceive  that  need  be  any  objection  to  Mr.  Monsell  serving  on  the 

ju'T- 

Mr.  D.  C.  Hartnett  was  questioned  by  Mr.  Freeman  as  to  whether  be  had  not  a weir  him- 
self on  the  river,  to  which  he  replied  in  the  negative,  and  was  accordingly  sworn. 

Mr.  Brereton  opened  the  pleadings. — He  said,  My  Lord,  and  gentlemen  of  the  jury,  in  this 
case  Poole  Gabbett,  esq.  is  the  plaintiff,  and  Thomas  Clancy  and  Thomas  Dwyer  are 
defendants.  This  is  an  action  of  trespass  brought  against  the  defendants  for  taking  salmon 
m the  plaintiff’s  sevei-al  fishery,  situate  in  the  River  Shannon.  The  declaration  contains 
.seven  counts.  The  1st  count  lays  the  trespass  to  have  been  committed  on  the  ‘id  July  1840, 
T3-  close,  covered  with  water,  called  the  Fisher’s  Stent,  or  Extent,  in  the 

River  Shannon.  2d  count  lays  the  trespass  in  the  several  fishery  of  plaintiff  in  said  River 
.Shannon  general^.  3d  count  lays  the  trespass  in  the  several  fisheiy  of  plaintiff  in  said 
nver,  extending  from  a certain  island  in  said  river,  called  the  Island  of  St.  Thomas,  to  the 
mouth  of  said  River  Shannon.  4th  count — Like  in  the  several  fishery  of  plaintiff  in  said 
nver,  called  the  Net  Fishings,  or  Fisher’s  Stent,  extending  from  the  New  Stent,  or  New 
Extent,  near  a certain  weir,  called  the  Great  Lax  Weir,  westward  in  said  river,  to  a 
certain  island  therein,  called  the  Island  of  Iimiscaitery.  5th  count — Like  in  the  several 
fishe^  qf_  plaintiff  in  said  river,  called  the  Fisher’s  Stent,  extending  from  the  said 
Lax  Weir  m the  east  part  of  said  river,  unto  a certain  stream  or  river  nigh  Castle  Donnell, 
in  me  west  part  thereof.  6tli  count — Like  in  the  several  fishery  of  plaintiff,  in  so  much 
T parts  of  the  said  River  Shannon  as  extend  for  three  miles  beyond  the  city 

of  Limenck,  on  the  north-east,’  to  the  mouth  of  the  main  sea  towards  the  north-west. 
7th  count--Tre8pass  on  divers  days,  by  taking,  8cc-  the  dead  fish  of  plaintiff.  The  defen- 
dants pleaded  five  pleas.  1st  plea,  The  general  issue.  2d — That  the  plea  to  the  1st  count, 
locus  zn  quo,  is  part  of  the  River  Shannon,  and  that  said  river  is  a public  and  common 
uavigable  river,  in  which  the  tide  ebbs  and  flows,  and  that  every  subject  of  this  realm,  of 
right,  had  the  liberty  and  privilege  of  fishing  therein ; and  defendants  j ustify  the  taking  of 
salmon  under  such  right.  3d — Plea  to  the  2d,  3d,  4th,  5th,  and  6th  counts,  is  the  same  as 
* ur  ^ 4th  plea  to  the  1st  counts — That  the  locus  in  quo  is  part  and  parcel  of  a certain 

public  and  common  arm  of  the  sea,  in  which  all  the  subjects  of  this  realm  had,  of  right,  the 
liberty  and  privilege,  and  defendants’ justify  the, taking  of  salmon  under  such  right.  6th  plea 
to  the  2d,  3d,  4th’,  5th,  and  6th  counts,  is  the  same  as  the  4th  plea.  To  tne  two  special 
a 2 pleas 
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ppendix,  No.  2.  pleas  to  the  1st  count  the  plaintifF  replied,  that  Queen  Eliaabeth  being  seised  in  fee,  in  ri^ht 
of  her  crown,  of  the  locus  in  quo,  and  of  the  several  right  of  fishing  therein,  by  letters 
patent,  dated  39  March,  in  the  25th  year  of  her  reign  (1584),  granted  unto  the  mayor, 
bailiffs,  and  citizens  of  Limerick,  and  their  successors,  “ all  those  the  soil  and  waste  places 
of  land,  then  commonly  called  the  New  Stent,  or  New  Extent,  within  the  city  of  Limerick, 
and  the  suburbs  and  liberties  thereof,  and  all  those  the  weirs  and  gulfs  in  the  waters  of 
Shannon,  within  the  liberties  of  the  said  city,  called  Lax  Weirs  and  Fisher's  Stent,  with 
their  entire  profits  and  appurtenances,  &c.,  yielding  for  the  said  gulf,  called  Fisher’s 
Stent,  65.  8 a.  yearly  at  the  Exchequer,”  and  that  King  James  the  First,  by  letters  patent, 
dated  the  8d  Marcli,  in  the  sixth  year  of  his  reign  (1609),  did  re-incorporatc  the  said  corpora- 
tion by  their  present  name,  and  confirm  all  former  grants  to  them  of  gulfs,  fisheries,  and  privi- 
leges,  and  granted  to  them  an  Admiralty  jurisdiction  over  said  river,  within  the  bounds  of 
the  county  of  the  city  of  Limerick,  and  also  all  and  all  manner  of  Royal  fish,  and  all  other 
whatsoever  belonging  to  the  Crown,  in  its  office  of  principal  Admiral  of  England  and  Ire- 
land ; and  that  the  said  corporation  being  by  virtue  of  the  said  charters  seised  in  feti  of  the 
locui  in  quo  and  said  several  fisheiy,  by  lease,  dated  31  January  1834,  demised  the  same 
to  plaintiff  by  the  description  of  “ The  Fishings  on  the  said  River  tihannon,  commonly  called 
the  Net  Fishings,  or  Fisher’s  Stent,  extending  from  the  New  Stent,  or  New  Extent,  in  the  said 
river,  according  to  the  ancient  custom,  in  as  large  and  ample  a manner  as  the  said  Net  Fishino-s 
were  then  held  and  enjoyed  by  the  said  corporation,  to  hold  the  same  for  the  term  of  00  yea°s 
yielding  a rent  of  300 1.  per  annum,”  and  that  by  virtue  thereof  plaintiff  claims  an  exclusive 
right  of  fishing  in  the  locus  in  quo.  To  the  remaining  special  pleas  insupport  of  each  count  in 
the  declaration,  plaintiff  replied  the  same  title  as  before  stated.  To  the  replication  to  the  2d  plea 
,®.  o®feodants  rejoined  tliat  the  locus  in  quo  is  outside,  and  not  within  the  bounds  or  limits  of 
plaintiff’s  said  several  fishery.  To  the  replication  to  the  3d  plea,  so  far  as  it  relates  to  the 
2d  and  3d  counts,  defendants  rejoined  that  Queen  Elizabeth  did  not  grant  said  several  fish- 
enes  as  in  that  reidication  mentioned.  To  the  replication  to  the  4th  plea,  defendants  rejoined 
that  plaintiff  ha.cl  not  used  and  enjoyed  the  said  several  fisheries  to  the  exclusion  of  the 
public,  as  therein  stated.  To  the  replication  to  the  5th  plea,  so  fer  as  it  relates  to  the 
_ 2d  and  3d  counts,  defendants  rejoined  that  Queen  Elizabeth  was  not  seised  in  fee  of  the 
said  several  fisheries  as  in  that  replication  alleged.  To  the  remaining  replications  to  the 
3d  and  5th  pleas,  defendants  rejoined  by  traversing  the  grant  by  Queen  Elizabeth  and  her 
seism  in  fee  of  said  several  fisheries,  and  on  those  pleadings  issue  has  been  joined. 


Mr.  William  Henry  Harding  sworn,  and  examined  by  Mr.  Bennett. 

Is  Senior  Clerk  of  Records  in  the  office  of  the  Paymaster  of  Civil  Services  in  Dublin,  and 
belongs  to  the  Irish  Bar.  (Produces  documents  which  are  attested  copies,  and  have  been 
attested  by  the  proper  officers.)  Has  brought  down  a copy  of  the  enrolment,  in  the  Tower  «.f 
London,  of  the  grant  of  1202;  it  was  in  Latin ; is  competent  to  translate  thesedocumonts.  Pro- 
duces It,  dated  12  January,  at  Lincoln,  2d  of  King  John,  1202.  Witness  here  read  the  docu- 
ment,as  follows  John,  by  Uie  grace  of  God.  King,  8cc. : Kuowye  that  we  have  granted,  and 

by  this  charter  confirmed,  to  Wilham  of  Biadosa,  the  Honour  of  Limerick,  with  all  its  anpur 
^nances  (retaining  m our  demesne  the  city  of  Limerick,  the  Cantrid  of  Osmanor  and  the 
Holy  Island),  to  have  and  to  hold,  to  him  and  his  heirs,  of  us  and  our  heirs  by  00  knights’ 
fees,  together  with  all  the  appurtenances  in  wood  and  plain,  waters  and  mills,  fisheries  and 
pools,  &c.  8cc.  The  next  document  bears  date  6 July  1216,  being  a copy  from  the  original 
m the  Tower  of  London.  Witness  next  read  the  grant  of  10  1.  to  ffie  Bishop  of  Limerick,  in 
lieu  of  the  claim  made  by  him  on  the  mills,  fisheries,  &c.  of  the  city  of  Limerick » Jolm 
by  the  grace  of  God,  to  all,  &c.  greeting : Know  ye,  that  we,  fearing  God,  have  granted,  and 
by  this  our  charter  confirmed,  to  the  Lord,  and  the  Blessed  Virgin  Mary,  and  our  most 
venerable  father,  Edmond,  Bishop  of  Limerick,  and  to  hia  successors,  10  pounds  of  silver  to 
be  received  annually  at  our  Exchequer  in  Dublin,  in  free,  pure,  and  perpetual  aim  out  of  ’the 
S of  assize  of  the  city  of  Limerick,  in  exchange  for  the  mill  seats  of  Limerick  and 

the  fishery  of  Limerick,  winch  the  said  bishop  falsely  challenges  against  us.”  Produces  a 
copy  of  a writ  with  an  inquisition  attached,  with  a return  from  the  then  Lord  Justice  of  Ire- 
land ; the  writ  and  inquisition  are  both  in  Latin,  and  the  return  in  Norman  French  • it  bears 
date  27  Octoba,  ,2,4  2d  of  Edward  I Witness  read  them  as  follows  :-‘-  Edward,  by  Se 

f “'I  of  Aqnetaine,  to  onr  Lll- 

belovetl  and  faithfuIGalfrido  De  Genryll,  onr  Justice  of  Ireland,  Ereetin"- ; We  have  received 
the  petitions  of  our  citizens  of  Liiuenck,  delivered  to  ns  on  their  behalf,  and  so  far  as  we  are 
mtoinied  one  of  said  petitions  IS  as  follows,  viz, : That  whereas  said  citizens,  27  years  aeo 
received  irom  Mannce,  son  of  Gerald,  then  Justice  of  Ireland,  a certain  gnlf  in  Im-  4t£ 
ol  Limerick,  for  a term  only  and  not  beyond,  for  100  marks  yearly,  tlierefnt  to  be  paid  to 
Laid  King  Henry,  onr  father,  at  Ins  Exchequer  in  Dublin,  which  said  gulf  they  Iways 

n ™ to  answer  for  the  is"uls 

theieo^fat  the  Exchequer  aforesaid  from  year  to  year,  on  acconnt  whereof,  onr  said  citizens 
iSnes.'  exoneration  to  them  of  the  gulf  aforesaid,  and  the  rral  of 

"And  because  we  will  to  be  certified  on  said  articles,  and  we  will  to  have  your  counsel 
thereupon  before  doing  anything  for  said  citizens ; Kow  we  command  yon  that,  by  the  S 
as  well  of  knights  as  other  free  and  lawfn]  men  of  the  land  afore5aid,V  which  the  toui  „f 
the  matter  may  better  appear,  yon  diligently  inquire  whether  the  citizeis  were  enfeoffed  S 

the 
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t he  said  gulf,  to  farm  for  the  said  100  marks  to  be  rendered  to  us,  or  that  they  received  and  Appendix,  No. 
held  it  during  the  time  aforesaid,  and  thereout  answered  to  us  against  their  will  • and  also  ^ 

how  much  said  gulf  value  per  annum  in  all  their  issues,  &c.  8cc.” 


“ Inquisition  taken  at  Limerick  on  Friday  next,  after  the  feast  of  St.  Edmond  the  Kim^ 
and  Martyr,  in  the  fourth  year  of  King  Edward  1,  by  a jury,  upon  and  touching  articles 
of  the  city  of  Limerick — Lord  Eustace,  of  Roupe,  Lord  Hugh  Parcel,  Lord  Robert  Pincer- 
nam,  and  21  other  jurors,  whose  names  are  stated.  Which  jurors  say,  that  the  citizens  of 
Limerick  took  a certain  gulf  in  the  waters  of  Limerick  from  Maurice,  son  of  Gerald 

then only  and  not  beyond,  for  100  marks,  to  Lord  Henry,  then  King  of  England^ 

at  the  Exchequer  in  Dublin,  during  the  said  term,  yearly  to  be  paid.  had^fully 

paid  tlieir  rent,  and  said  farm  now  25  years  past  was  fully  completed,  upon  the  comple- 
tion whereof,  the  said  citizens  offered  to  said  Maurice  said  gulf,  who  would  not  receive 
same  from  these  citizens,  but  compelled  them  against  their  will  to  hold  the  same  gulf 
during  the  whole  of  his  time,  which  justice  being  dead,  the  said  citizens  came  to  Lord 
John,  son  of  Galfrido,  the  successor  to  said  Maurice  in  the  Justiceship  of  Ireland  and 
also  to  every  successive  Justice  of  Ireland,  and  offered  said  gulf  to  them,  and  none  of 
them  would  receive  the  same,  but  were  made  to  hold  it  against  their  will  by  said  Jus 
tices;  and  they  say  that  the  said  citizens  were  never  otherwise  enfeoffed  of  said  gulf  but 
that  they  held  it  in  form  aforesaid,  for  the  term  aforesaid;  also,  they  say  upon  their  oaths 
that  the  said  gulf  values  in  all  the  issues  of  the  fishery,  yearly,  to  wit,  one  year  with  another* 
and  also  in  time  of  peace,  20  marks,  saving  the  costs  as  well  repairs,  as  the  sustaining 
said  gulf  annually  expended.”  Witness  next  read  a copy  of  a pipe  roll  of  King  Edward  l 
dated  9 November,  in  the  4th  year  of  his  reign,  from  Birmingham  Tower,  Dublin  Castle* 
showing  the  payment  of  certain  sums  by  the  citizens  of  Limerick  for  fee  farm  rents,  and  rdso 
showing  the  credit  given  them  for  a sum  of  45 1.  paid  to  the  Bishop  of  Limerick  in  lieu  of  his 
claims  to  the  fishery,  as  follows City  of  Limerick:  Gallard  of  Sellaries,  and  Henry  of 
Cloptoii,  on  account  of  their  rents,  account  for  73  0 s.  8 d.  for  the  farm  of  the  same  city  for 

this  year,  and  for  220  I.  for  same  farm  for  the  three  preceding  years,  and  for  3tf  1.  i:$  s.  4 d. 
for  same  farm  for  the  first  half  of  the  6th  year  of  King  Edward,  and  for  187 1.  0 s.  6 cl.  of  the 
remains  of  the  same  for  many  years:  sum  517 Os.  od.  Paid  unto  the  Treasury, 
234 1.  15  s.  8 d. ; and  unto  the  same,  45  which  was  granted  to  the  Bishop  of  Limerick  for 
compensation  for  the  fishery  there  during  said  time,  viz.,  at  10  Z.  per  annum,  by  writ,  which 
is  allowed  in  the  account  of  the  city  of  Limerick,  amongst  the  tallies  of  the  year  53 ; 
and  remains  a debt,  237  Z.  4s.  9d.,  like  as  is  returned  in  the  account  of  said  city,  in  the 
roll  of  the  9th  year  of  King  Edward.” 


“ City  of  Limerick : The  same  citizens  render  an  account  of  6 Z.  4 s.  0 d.  for  the  issues  of 
the  gulf  of  Limerick,  for  the  whole  of  the  2d  year  of  the  reign  of  King  Edward,  and  of 
31  1.  8s.  IJd.  for  same  issues,  for  the  whole  of  the  3d  year  of  the°said  KimT,  and  of 
26  1.  13  s.  7 J d.  for  the  issues  of  the  whole  of  the  4th  vear  of  the  same  King,  as  is  wntaiued 
iipon  a roll  which  the  said  citizens  delivered  at  the  Exchequer  of  said  issues,  &c.  &c.,  and  of 
179  I 7 s.  10^  d.  of  remains  thereof,  as  is  coiitaiiieci  upon  a roll  of  the  1st  of  Kino-  Edward  ; 
sum,  251 1.  14  5.  d.  Paid  unto  the  Treasury,  34  /. ; and  unto  the  same,  25  Z.°6  s 53  d 

which  they  — in  the  repair  and  other  custody  of  the  same  gulf,  as  is  contained’ 

upon  said  roil,  which  said  citizens  delivered  at  the  txchequer  for  the  whole  of  the  time 
aforesaid,  and  remains  a debt,  202 1.  7 s.  9§  d.  Same  citizens  are  indebted  483  l.Qs.Q  d. 
lor  the  remains  of  the  farm  of  the  said  gulf;  as  is  contained  upon  the  roll  of  the  53d- 
aiido{  202Z.  7 s.  9^d.  for  their  debt,  as  is  similarly  contained ; sumofCBSZ.  17  s 55  r/ 
homo  debt  thereof  in  the  sum  of  (572/.  17  s.  (id.,  because  that  the  Lord  the  Kim.’ ex- 
onerated the  said  citizens  from  said  sum,  by  the  writ  of  the  said  Lord  the  Kiii<r  uuder- 
wmten,  as  is  contained  on  the  same,  and  there  remains  due  by  said  citizens  12 1.  19  s.  ii5  d, 
tor  the  i^ies  of  the  said  gulfs,  as  above  is  contained.”  Writ;  viz,: — “Edward,  by  the 
sjace  of  God,  King  of  England,  Lord  of  Ireland,  and  Duke  of  Aquetaine,  to  Robert  De 
Otiord,  hi8  Justice  of  Ireland,  and  to  the  Barons  of  the  Exchequer,  Dublin,  greetino-: 
Whereas  by  inquisition,  which  we  caused  to  be  taken  by  our  well-beloved  and  faithful 
uai!  de  tjonoyl  e,  late  Justice  of  our  said  land,  we  understand  that  our  citizens  of  Lime- 
rick took,  a gulf  m the  waters  of  Limerick  from  Maurice,  son  of  Gerald,  formerly  Jus- 
tice of  Ireland,  of  Lord  Hemy,  our  lather,  in  the  same  land,  for  a term  only  and  not 
thereout,  to  be  paid  at  the  E.xchequer  aforesaid;  and  that 
the  same  citizens,  when  you  and  other  Justices  of  our  said  father  refused  to  resume  the 
said  gulf  always  hitherto  sustained  that  gulf  at  their  own  expense,  and  all  the  issues 
thereof  always  hitherfn  fnllu- nniH  nnf.^  „o.:.i  l..j  A-  .1..  r xi.. 


r 1 ' gun  ttu  I.UCU  uwu  expense,  ana  an  tiie  issues 

thereof  always  hitherto  fully  paid  unto  our  said  Exchequer;  and  of  the  residue  of  the 
issues  afore^id,  so  far  as  to  the  sum  of  100  marks  they  were  auniially  charged  contrary 
0 justice.  Being  unwilling  that  the  said  citizens  in  that  behalf  be  further  uniustlv  dealt 
With,  we  r'ommanH  ilia*  -..r...  i .1..  .. 


, we  command  that  you  resume  into  our  hands  same  gulf,  and  we,  by  the  counsel 
of  our  well-beloved  and  faithful  Thomas  of  Clare,  command  that  you  demise  said  gulf 
to  tarm,  or  m any  other  manner  which  to  you  may  appear  expedient ; and  that  the  citi- 
zens aloresaid  be  discharged  from  the  whole  sum  of  money  which  they  were  charged  with 
fer  same  gulf  at  the  Exchequer,  beyond  what  they  paid  for  the  same  gulf  into  the 
Exchequer  aforesaid,  for  the  three  within  years,  provided  that  in  taking  up  that  gulf 
into  our  hands  it  is  in  as  good  condition  as  it  was  in  the  year  and  day  said  citizens 
took  it.  Witness  myself  at  Westminster,  the  8th  day  of  November,  in  the  4th  year  of  our 
reign.  This  writ  is  allowed  at  the  tally  of  this  account. 

Mr.  JSeiin  objected  to  this  evidence  being  taken,  inasmuch  as  the  document  now  read  by 
°-40.  a 3 the 
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Appendix,  No, 's,  the  witness  had  reference  to  certain  other  pipe  rolls  of  which  no  copies  were  produced  in 
'sssa-  court. 

His  Lordship  look  a note  of  the  objection,  the  plaintiff’s  counsel  having  offered  it,  subject 
to  the  objection. 

Witness  then  read  extracts  from  the  pipe  roll,  showing  payment  of  farther  sums  by  the 
citizens  of  Limerick  for  fee-farm  rents  of  the  issues  of  their  fishery  in  Limerick : “ Ci  ty  of 
Limerick : Robert  Long  and  William  of  Rupe,  bailiffs,  for  their  rent  accounts  for  7d  Z.  6 s.  8 d. 
for  the  farm  of  the  said  city,  for  Easter  and  Michaelmas  Terras,  in  the  second  year  of  the 
reign  of  Edward  ; and  for  256 1.  13  s.  4 d.  for  said  farm  for  the  three  years  and  a half  pre- 
ceding ; and  for  378  l.ls.Q^d.  for  arrears  of  the  same  farm  for  divers  preceding  years,  as 
is  contained  upon  the  roll  of  the  17th  year  of  King  Edward,  son  of  King  Erlward  : 
sum  708 1.  1 s.  Q Id.  Paid  into  the  Treasury  10 1.  for  one  tally ; and  unto  the  sains,  05 
which  was  allowed  them  in  recompense  of  the  fishery  of  tlie  city  of  Limerick,  wiiicli  was  to 
the  Bishop  of  Limerick  for  the  term,  viz.  St.  Michael  and  Easter,  in  the  2d  year  of  the 
reign  of  King  Edward,  and  the  nine  and  a half  preceding  years,  at  10/.  per  annum,  by  the 
writ  of  the  Lord  the  King,  enrolled  in  the  Remembrance  Rolls  of  Easter  Term,  in  the  2fltli 
year  of  the  reign  of  King  Edward,  son  of  King  Henry:  sum  105/.,  and  remains  due 
603  /.  7 s.  9 1 d.  Robert  of  St.  Edmond,  120  /.  for  the  issues  of  the  gulf  of  Limerick,  as  is 
contained  upon  the  roll  of  the  6th  Edward,  son  of  King  Henry.  An  account  for  the  issue 
of  same  gulf  for  the  4tii  year  of  the  reign  of  the  same  King  Edward,  from  the  9tli  year  of 
said  King,  to  Sunday  next  after  the  feast  of  St.  John,  before  the  Latin  gate,  in  the  17tli  year 
of  the  said  King  Edward.” 

“City  of  Limerick:  William  Weston  and  Richard  Walsh,  bailiffs,  for  their  rents  ac- 
count fur  36  /.  13  s,  4 d.  for  the  fee-farm  of  said  city  for  Easter  Term,  in  the  17th  year  of 
tire  now  King,  and  for  73/.  6 s.  8d.  for  the  preceding  year,  and  for  1,306/.  1 s.  3^  rf.  ’for  the 
arrears  of  same  farm  for  many  preceding  years,  as  is  contained  upon  the  roll  of  the  16th 
of  the  now  King,  at  per  annum,  viz.  737.  6 s.  8 </. : sum  1,416  /.  l s.  3 1 <7.  Paid  into  the 
Tre^ury,  34/.  2 s.  2d.  by  four  tallies;  also  into  the  Treasury,  5/.  18s.  10 d.  by  one  tally 
and  into  the  same  30  /.,  which  is  allowed  them  in  recompense  for  the  fishery  'of  tiie  city 
aforesaid,  which  was  of  the  Bishop  of  Limerick  for  the  three  terms  aforesaid  ; and  also  for 
the  term  of  St.  Michael,  in  the  15th  year  of  the  now  King,  and  for  two  terms  aforesaid  at 
per  annum,  viz.  10 1.  by  writ  of  the  Lord  the  King  enrolled  in  the  Remembrance  Rolls  of 
the  Exchequer  aforesaid,  of  Easter  Term,  in  the  26th  year  of  the  reign  of  Kino-  Edward,  son 
of  King  Henry,  as  is  contained  in  the  account  of  said  city  in  the  roll  of  the  I3lh  year  of 
the  now  King:  sum  70/.,  and  remains  due  1,346/.  Is.  SJd.  An  account  of  the  issues  of  a 
certain  gulf  for  the  5th  year  of  the  reign  of  Edward,  son  of  Henry,  and  from  the  9th  to  tlic 
17th  year  of  the  reign  of  said  King.” 

The  Court  at  this  stage  adjourned  to  nine  o’clock  the  next  momino-. 

Second  Day. 

Judge  Ball  resumed  bis  seat  at  half-past  nine  o’clock  this  morning,  and  the  jury  havincr 
been  all  in  attendance,  ^ ° 


Mr.  Harding  was  re-called  and  examined. 

Produces  tue  following  documents  “ The  King  to  all  to  whom  and  greetino-  • Know  ve 
that  we  have  granted  to  the  mayor  and  commonalty  of  our  city  of  Limerick”  and  to  our 
well-beloved  subject  Patrick  Fox,  the  custody  of  the  fishery  of  the  gulf  of  our  city  of 
Ijmenck,  and  of  our  water  there  called  Shannon,  to  hold  for  seven  years  from  the  date  of 
these  presents,  yielding  thereout  to  us  at  our  Exchequer  of  Ireland  20  /.  per  annum,  at  the 
feasts  of  Easter  aud  St.  Michael,  by  equal  portions,  as  John  Bunbury,  our  late  fanner  of  our 
accustomed  to  render,  provided  that  the  residue  of  the  issues 
and  profits  of  said  fishery  be  faithfully  expended  in  the  repair  of  our  said  city,  by  a certain 
surveyor,  to  be  appointed  by  us  for  that  purpose,  in  testimony  whereof,  &c.  Witness  the 
said  Justice  at  Dublin,  tlm  3d  day  of  February.  By  petition  of  the  Council.”  Produces  a 
patent  out  of  the  some  o£Bce  from  the  King  m the  same  year  to  Patrick  Fox,  directiiK--  him 
to  take  an  account  of  the  issues  derivable  out  of  the  said  fisheries  and  gulfs,  and  to  lav  the 
same  before  the  Barons  of  the  Exchequer:  “King  Richard  2,  by  letters  natenr  nf 
recites  a ^ant  of  the  3d  of  February  1390,  to  the  mayor  and  commonalty  of  Limerick  of 
the  custody  of  the  fishery  of  the  gulf  of  Limerick,  and  of  the  waters  there  cklled  Shan- 
non, at  a rent  of  ^/.,  provided  the  residue  of  the  profits  were  expended  in  the  repairs  of  the 

fZ  ^ “d  letter,  paint  appoint 

the  sa  d Patnek  Fox  to  be  auditor  of  tlie  accounts  of  the  mayors  and  citizens  m tl  at 
respect,  with  power  to  amerce  their  goods  and  an-est  their  persons  should  same  become 
necessary.  Made  search  for  a patent  of  the  reinn  of  Henrv  5 • it  wa.  no.  .n  iC  r * 
the  roll ; searched  in  the  Record  Office  in  Dublin,  and  in  th?Iower  of  London.  °° 

To  the  Court. — Did  not  search  in  the  Chief  Remembrancer’s  Office. 

Prodoces  nest  the  following  docnmeiit,  dated  the  2d  March  1576  in  the  l»(h  v»ar  oFfh. 
retgn  of  Queen  Elisabeth ; i,  was  found  in  the  record  branch  of  the VayZster  of  Zii  Ser! 
Tices,  late  the  Auditor-general  a department.  It  is  a lease  granted  to  Edmund  Molvnenx 
gentleman,  m considemtion  of  the  sum  of  63  s.  4 d.  annualfy,  for  a fine  to  be  naid  by  hiS 
upon  the  weirs  commonly  called  the  Fisher’s  Stent,  in  the  riyer  Shannon,  near  Limerick, 

extending 
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extending  from  the  great  or  common  lax  weir  to  the  river  nigh  Castle  Donel,  beine  cart  of- 
Her  Majesty  s ancient  inheritance  long  concealed  and  demised,  for  a term  of  21  years  •— 
« a lease  granted  unto  Edmond  Muqineux,  gentleman,  upon  the  weirs  commonly  called 
: the  Fisher  s Stent,  near  the  City  of  Limerick,  which  doe  lie  from  the  lex  werr  or  common 
weave  m the  east  part,  until  the  river  nigh  to  Castle  Donnell  in  the  west  part,  with  all  the 
customs,  duties,  profits,  commodities,  and  emoluments,  to  them  and  every  of  them  pertain 
iDg  and  belonging,  or  which  of  nght  ought  to  appertain  and  belong,  parcel  of  his  miestv’s 
ancient  inheritance,  and  of  long  time  concealed,  To  have  and  to  hold  unto  the  said  Edmond 
MuIImeux  and  to  his  assigns,  from  ihe  day  of  the  date  hereof  until  the  end  of  the  term  of 
21  years,  yielding  and  paying  2 1.  IQs.  4 d.  cun-ent  money  of  Ireland  ; said  Mullineux  and 
ins  assigns,  during  his  and  their  interest  to  sufficiently  repair  and  maintain  the  said  weaves 
and  every  of  them  at  his  and  their  proper  cost  and  charges.”  That  document  as  well  as 
the  others  produced,  are  copies  of  enrolments. 

To  Mr.  fl’enij.— That  copy  was  taken  in  November  '40 ; it  was  copied  from  a book  The 
practice  of  the  Auditor-generaTs  office  was  to  enrol  in  books,  and  that  is  called  enrolment 

To  the  Court— That  is  to  say,  that  it  is  called  enrolment  by  the  practice  of  that  office 
although  entered  in  a book.  ’ 

Mr.  Hem  objected  that  this  was  not  an  enrolment,  hut  merely  a copy  of  an  entry  in 
a book.  ^ 

Mr.  Smith. — As  a matter  of  record  it  answers  me  just  as  well. 

TITiKes5.— The  present  Lord  Chancellor’s  patent  was  enrolled  in  that  way,  and  in  the  same 
office,  according  to  that  practice,  having  been  first  enrolled  in  the  Rolls  Office  of  the  Court 
of  Chancery. 

To  Mr.  Smith.— la  quite  aware  of  tlie  practice  in  the  office  of  the  Auditor-general,  which 
was  abolished,  but  the  duties  of  winch  are  transferred  to  the  office  of  the  Paymaster  of  Civil 
bervices  ; all  the  patents  are  enrolled  in  books  there  from  the  earliest  period  to  the  oresent 
time  j the  entire  of  the  document  is  always  entered ; these  books  are  of  a public  nature  • it 
was  bora  one  of  those  books  so  described  witness  took  the  attested  copy  he  has  produced  of 
the  lease  to  Molyneux. 

To  Mr.  .ffenw  — Makes  an  entry  on  the  patent  itself  in  his  office,  certifying  it  to  be 
enrolled  on  the  day  and  date  of  its  enrolment ; searched  in  the  present  instance,  and  did  not 
find  any  enrolment  of  Molyneux  s lease  m the  rolls  in  Chancery ; it  is  the  practice  in  hiq 
office  to  enter  the  memorandum  of  enrolment,  as  well  as  the  rest  of  the  document  • there 
sucli  a memorandum  on  Molyneux’s  lease.  ’ 

perfealy“ood~'^''“  and  makes  the  document 

m.  SmitL-My  Lord,  I am  much  obliged  to  Mr,  Henu  for  having  brought  that  out,  for 
really  I was  not  myself  aware  of  it  before.  ° & > 

offici“Md1,0Murf“”'~™^  in  our  office  are  grants  of  lands, 

of  tl»atonant,  because  it  appears  from  the  form 

or  it  not  to  be  a copy  of  the  original  document. 

states'  ^ Henii,  hut  for  what  the  witness 

states,  that  the  entire  document  was  always  copied  in  the  enrolment,  and  not  an  abstract  of  it. 

dooumenf  "a*  Purporting  to  bo  a full  copy  of  the 

th»e  ■“  of  f'orda  « qai'a  decisive  on 

prosaorform,  as  near  as  witness  can  recollect,  is  “cocolled  in  the  office  of 
u's  Ihf  “'"oofi”  tliat  is  not  what  is  on  this  dooumant: 

“y  IP'l’  “ “Ot  a lease,  because  to  a lease  it  is  essential ' ihere  should 
apLent  ‘’’oro'ooo  lessor  here;  it  is  merely  a memorandum  to  prepare 

. ^opposing  it  amounts  to  nothing  more  than  what  you  coniecture,  would  it 

not  be  still  secondary  evidenee.  I think  it  is  impossible  to  read  that  without  considering 
It  to  oe  a complete  instrument.  ® 

Mr.  Henn.  Then,  my  Lord,  they  may  for  the  present  read  it,  subject  to  our  objection. 

Witness  to  the  Court. — If  the  document  were  merely  an  instruction  or  direction  to  pre- 
pare a patent,  it  would  not  have  come  to  his  office  or  been  enrolled  there  at  all. 

nrirtic^?fl.®“n  n ‘J.®™  y?®  wo-"'-*  here  beg  to  offer  evidence  as  to  the 

practice  of  the  Rolls  Court,  m the  matter  of  enrolments,  for  the  sake  of  convenience 
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Appendix,  No.  a.  Mr.  Jamtt  Morin,  sworn;  and  Examined  by  Mr.  Collins. 

Was  reared  up  from  his  infency  in  the  Rolls  Office  (great  laughter);  his  father  is  one  of 
the  chief  clerks  there ; held  a situation  himself  in  the  office,  but  does  not  at  present ; 
was  employed  seven  or  eight  years  there;  the  piactice  there  has  always  been  to  copy  the 
instrument  in  full  on  a parchment  roll,  and  not  in  a book  ; the  entry  made  on  the  patent 
itself  is  •'  enrolled  in  the  office  of  Chancery,”  with  the  date;  it  has  never  been  the  practice 
there  to  enter  the  word  “ delivered”  on  patents ; it  however  occurs  on  inquisitions  relumed 
into  Chancery;  they  are  not  copied  on  tke  roll  except  in  some  very  few  instances,  but  the 
onginals  are  deposited  there;  never  met  but  one  paper  book  in  the  office  analogous  to 
those  described  by  Mr.  Harding ; that  book  contains  abstracts  of  patents. 

Mr.  Harding  was  re-called;  and  his  Examination  resumed. 

Produces  a copy  from  a rent-roll  of  Queen  Elizabeth,  out  of  the  same  office,  as  follows  : 
“ Edward  MulLineaux,  gentleman,  late  farmer  of  the  gulf  called  the  Fisher’s  Stent,  at  53  s.  4d. 
per  annum,  for  his  arrears  for  four  years  ended  at  the  feast  of  Michaelmas,  24tli  of  Elizabeth, 
12 1. — discharged.  The  mayor  and  bailiffs  of  tlie  city  of  Limerick,  at  8 s.  10|rf.  per  annum, 
for  half  a year  ended  at  Michaelmas,  in  the  40tli  of  Elizabeth,  4 s.  rf. — discharged.” 

The  preceding  copy  is  truly  taken  from  a rental  of  arrears  of  the  reign  of  Queen  Elizabeth, 
indorsed  “ 1504,  Vol.  8,”  remain  of  record  in  the  office  of  Paymaster  of  Civil  Services  in 
Ireland. 

Record  Office,  Custom-house  Buildings,  (signed)  T.  F.  Kennedy 

Dublin,  22  July  1841. 

Those  rentals  are  made  out  in  order  to  place  the  rents  reserved  out  of  grants  from  the 
Crown  in  charge,  and  from  that  rental  the  officers  get  their  instructions  to  collect. 

To  Mr.  Collins. — Has  copied  everything  from  that  rental  relative  to  the  rent  reserved  in 
Molyneux’s  lease,  and  the  rent  reserved  out  of  the  fee-farm  of  the  city.  It  cannot  be 
ascertained  exactly  at  what  time  that  rental  was  i>repared ; the  date  on  it  is  a modern 
entry,  but  it  purports  to  be  a rental  of  the  reign  of  Queen  Elizabeth. 

To  Mr.  Smith. — Has  been  in  the  office  21  years  ; his  father  was  there  for  4D  years  before 
him ; knows  those  rentals  since  he  was  nine  years  of  age  ; they  have  always  been  considered 
the  rentals  of  Queen  Elizabeth.  The  items  of  the  present  document  show  that  it  is  a rental 
of  the  an-ears  due  in  the  reign  of  Queen  Elizabetii. 

To  Mr.  CoZ^iiis.— Queen  Elizabeth’s  reign  ceased  in  1602,  that  was  the  44th  year  of  her 
reign.  It  appears  that  the  arrear  stated  as  due  by  the  mayor  and  bailiffs  was  in  the  40th 
j^ar  of  her  reign.  There  are  entries  in  that  rental  of  grants  anterior  to  her  reign,  because 
they  were  then  in  charge,  but  witness’s  impression  is,  that  there  are  no  entries  in  it  subse- 
quent to  the  reign  of  Queen  Elizabeth. 

To  the  Cour?.— If  any  entries  of  the  time  of  James  the  First  were  in  that,  it  should  have 
been  indorsed  as  a rental  of  James. 

To  Mr.  Collins. — Has  none  of  the  original  rentals  down  here;  if  the  orit'inal  rental  had 
been  subpeenaed  down,  it  would  have  been  brought  down.  " 

The  Court. — In  this  lease  of  Molyneux,  there  is  a reference  to  tire  said  James  Prescott’s 
lease,  and  I find  no  other  allusion  there  or  elsewhere  to  Prescott’s  lease,  and  that  Mr.  Henn 
may  in  some  measui-e  support  your  view  of  its  being  an  imperfect  document.  ’ ' ’ 

Mr.  Henn, — I Consider  it  to  be  so,  my  Lord. 

Pfitwess  to  Mr.  Colh'ws.— Cannot  say  but  there  maybe  other  entries  relative  to  Molv- 
neux’s, lease  in  the  rentals  of  Elizabeth,  as  he  did  not  examine  them  all. 

Witness  next  proceeded  to  read  the  patent  of  Queen  Elizabeth,  dated  the  10th  of  March 
rn  the  25th  of  her  reign,  in  the  year  1584.  ’ 

Mr.  Henn  objected  to  reading  the  recital,  as  proof  was  not  given  of  a search  in  the  Chief 
Remembrancer’s  Office  in  Ireland,  for  the  original  patent. 

Witness.— It  would  really  take  seven  years  to  make  such  a search,  because  there  is  no 
index  there. 

Mr.  /lenn.— Doyou  swear  on  your  oath  it  would  take  you  seven  years  to  make  the 
search  ? •’ 

Witness. — I consider  so. 

Mr.  7*n«.— Now  suppose  it  was  there,  and  that  you  were  to  find  it  the  first  day  would 
It  then  take  you  seven  years  ? 

Witness. — Clearly  not. 

Mr.  Smith  contended  that  the  recital  of  an  ancient  grant  in  a modern  one  was  evidence  • 
he  also  considered  their  searches  sufficient.  * 

The  patent  was  then  read,  subject  to  Mr.  Henn’s  objection,  with  the  charter  of  Henry  the 
Fifth  and  others,  as  recited  therein,  as  follows  Ibis  is  a charter  of  confirmation  and 
enlargement  of  the  several  charters  and  confirmations  granted  to  said  corporation  of 

Limerickf 
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Limerick,  from  tlie  reign  of  King  John  to  the  date  hereof;  the  important  early  charters  are 
recited  at  length,  viz.  that  of  Edward  the  First  on  pages  2,  3,4,  5,  6,  7 and  8 ; that  of  Heni*Y 
the  Fifth,  on  pages  8,  9, 10, 1 1 and  ] 2.  The  subsequent  cliarters  are  mere  confirmations  and 
therefore  unimportant  until  we  come  to  this  charter  of  25th  of  Elizabeth,  which  on  page  24 
grants  as  follows  : And  further  of  our  more  abundant  special  grace,  certain  knowledge,  and 
mere  motion,  for  us,  our  heirs  and  successors,  we  give  and  grant  by  these  presents  to  the 
said  mayor,  bailiffs  and  citizens,  and  to  their  successors,  all  and  singular  the  customs, 
liberties  and  privileges,  franchises,  immunities,  exemptions,  acquittances  and  jurisdictions 
above  recited,  and  to  them  or  their  predecessors,  granted  by  our  charters  or  by  the  charters 
of  any  of  our  progenitors  ; and  that  the  said  mayor,  bailies,  and  citizens  of  the  city  afore- 
said, and  their  successors,  may  and  can  fully  for  ever  have,  hold,  use,  and  enjoy  the  said 
lands,  tenements,  rents,  hereditaments,  customs,  liberties,  privileges,  franchises,  ami  the  rest 
of  the  premises,  with  their  appurtenances,  of  us,  ouvdieirs  and  successors,  under  the  rents 
and  farm  to  us  before  the  date  of  the  presents  due  and  to  be  paid.  On  folio  28,  viz.  And 
further  of  our  more  abundant  special  grace,  certain  knowledge,  and  mere  motion,  we  do  give 
and  grant  for  us,  our  heirs  and  successors,  to  the  said  mayor,  bailiffs,  and  citizens  of  the 
city  aforesaid,  and  their  successors  for  ever,  all  the  soil  and  waste  places  of  land  com- 
monly called  the  New  Stent,  or  new  extent  within  the  city  aforesaid,  and  the  suburbs  and 
liberties  of  said  city,  which  heretofore  by  any  of  our  progenitors  were  granted  to  the  citi- 
zens or  commonalty  of  tbe  city  aforesaid,  by  whatever  name  of  incorporation,  and  also 
all  houses  and  buildings  upon  said  waste  places  built  and  hereafter  to  be  built.  Moreover 
of  our  especial  grace,  certain  knowledge,  and  mere  motion,  we  give  and  grant  for  us,  our 
heii-s  and  successors,  to  the  said  mayor,  bailiffs,  and  citizens  of  the  city  aforesaid,  and  to 
their  successors,  for  ever,  all  those  the  weares  and  the  gulfs  in  the  waters  of  Shannon  within 
the  liberties  of  the  city  aforesaid,  called  Lex  Weares  and  Fisher’s  Stent,  with  all  and  simru- 
lar  their  entire  profits,  members’  rights,  and  appurtenances,  and  to  have,  hold,  and  enjoy 'all 
and  singular  the  said  franchises,  jurisdictions,  privileges,  perambulations,  soil,  waste  places, 
called  the  new  stent  or  new  extent,  the  weares  called  lex  weyres,  the  gulfs,  fisher’s  stent, 
in  gate  and  out  gate  custom,  and  the  rest  of  said  premises  with  their  a[)purtenances,  to  the 
said  mayor,  bailiffs,  and  citizens  of  the  city  aforesaid,  and  their  successors  for  ever,  yielding 
yearly  to  us,  our  heirs  and  successors,  for  and  out  of  the  said  gulfs  in  the  said  waters 
of  Shannon,  called  Fisher’s  Stent  aforesaid,  C s.  0 legal  money  o1'  England,  at  the  receipt 
of  our  Exchequer  of  Ireland,  at  the  Feast  of  St.  M ichael  the  Archangel.” 

Witness  got  this  patent  in  the  Rolls-office  of  the  Court  of  Chancery  in  Ireland.  Witness 
next  read  the  patent  from  James  the  1st,  the  3d  March  IGOO,  found  m the  same  office,  as 
follows “ This  charter,  after  changing  the  title  of  the  corporation  from  that  of  the  mayor, 
bailiffs,  and  citizens,  to  their  present  title  of  the  mayor,  sheriffs,  and  citizens,  c^oes  on  to 
confirm  and  grant  as  follows,  viz.  on  page  3 : And  of  our  more  abundant  special  grace,  certain 
knowledge,  and  mere  motion,  we  will,  and  for  us,  our  heirs  and  successors,  we  ratify  and 
confirm  to  the  said  mayor,  sheriffs,  and  citizens,  and  to  their  successors,  all  and  sint^ular  so 
many  such  and  the  like  lands,  tenements,  circuits,  tolls,  gulfs,  fisheries,  waste-places,  con- 
cessions, donations,  elections,  authorities,  dignities,  ambulations,  perambulations,  pleas, 
recognizances,  prescriptions,  uses,  customs,  mills,  water,  watercourse.s,  commons,  ways, 
fosses,  advousons,  presentations  and  nominations,  customs,  liberties,  privileges,  franchises, 
immunities,  exemptions,  acquittances,  jurisdiclioas,  and  all  and  singular  other  emolu- 
ments and  hereditaments  whatsoever,  as  such  as  and  which  the  mayor,  and  bailiffs,  and- 
citizens  of  Limerick  now  lavvCully  have,  and  which  the  mayor,  baiiifl's,  and  citizens  of 
Limerick,  or  their  predecessors,  or  any  of  them,  by  whatsoever  name  or  names  of  incorpora 
tiqr,  or  by  pretence  of  whatsoever  incoi-poratioii  they  heretofore  lawfully  had  held,  used,  or 
enjoyed,  or  ought  to  have,  hold,  use  or  enjoy,  by  reason  or  pretext  of  any  charters  or  letters 
patent,  by  us,  or  by  any  of  our  progenitors,  Kings  or  Queens  of  this  Kingdom  of  England, 
lu  any  manner  heretofore  made,  confirmed  or  granted,  or  by  any  other  legal  mode,  ^right, 
custom,  use,  prescription  or  title  heretofore  used,  had  or  accustomed,  To  ifave  and  to  bold 
to  the  said  mayor,  sheriffs,  and  citizens  of  the  city  aforesaid,  and  to  their  successors  for 
ever,  yielding  and  paying  thereout  to  us,  our  heirs  and  successore,  such  rent,  services,  and 
sums  of  money  as  to  us  hitherto  by  them  were  accustomed  to  be  rendered  or  paid;  and 
further,  for  the  advantage  of  said  city  will  and  ordain,  and  by  these  presents,  lor  us,  our  heire 
and  successors,  we  giant  to  the  said  mayor,  sheriffs,  and  citizens  of  the  city  of  Limerick 
aforesaid,  and  to  their  successors,  that  our  said  city  of  Limerick,  and  all  and  singular  houses, 
edifices,  lands,  waters,  and  watercourses,  and  the  soil  and  bottom,  lying  and  beine  and 
extending  from  the  outer  part  of  the  wall  of  the  said  city  of  Limerick,  as  far  as  through  and  to 
the  extreme  limits  and  bounds  of  the  ancient  suburbs,  liberties,  and  franchises  of  the  said 
city  of  Limerick,  in  our  counties  of  Limerick  and  Clare,  and  in  either  of  them  ; and  also, 
that  the  island  of  Inniscatty,  which  is  of  the  inheritance  of  the  said  mayor,  sheriffs,  and 
citizens  aforesaid,  lying  and  being  in  the  stream,  river,  or  waters  of  Shannon,  is  and  shall  be 
from  the  inaking  of  these  our  letters  patents,  one  county  by  itself  distinct  and  separate  from 
our  counties  of  Limerick  and  Clare,  and  from  both  of  them,  and  from  all  others  our 
counties  whatsoever  within  our  said  Kingdom  of  Ireland,  to  all  intents  and  purposes,  and 
that  it  shiill  be  called  and  named  for  ever  by  the  name  of  the  County  of  the  City  of  Lime- 
rick. And  that  all  and  singular  houses,  edifices,  lands,  waters  and  watercourses,  and 
the  soil  and  bottom,  lying  and  being  from  tbe  said  outer  part  of  tbe  said  walls  of  the 
said  city  of  Limerick,  in  and  through  the  whole  of  our  said  county  of  Limerick,  on 
every  side  for  the  space  of  three  miles  from  the  said  outer  part  of  said  walls,  according 
to  the  form  of  the  statute  or  ordinance  for  measuring  of  lands,  published  in  this  our  liiugdom 
of  England,  within  the  space  of  one  year  from  tbe  date  of  these  presents,  by  our  w'eil  loved 
O-40*  b cousin, 
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Appendix,  Ko.  2.  cousin,  Donat,  Earl  of  Thotnond,  the  Rev.  Father  in  Christ,  the  Bisliop  of  Limerick  for  thrt 

time  being,  and  our  well  beloved  subjects  Francis  Barclay,  knight;  Thonius  Brown,  kni»ht  • 

, the  Dean  of  the  Cathedi-al  Church  of  Limerick  aforesaid,  for  the  time  bcinsr,  and  Alcxuiidor 

Fitton,  esq.,  or or  more  of  them,  to  be  measured,  and  with  great  stouc.s  and  other 

remarkable  signs,  for  ever  to  endure,  to  be  bounded  and  limited,  and  in  writing  imleiUecl 
under  their  bands  and  seals,  one  part  to  remain  with  the  said  mayor,  aherifls,  amt  citizens 
and  the  other  part  to  be  enrolled  in  the  High  Court  of  Chancery  in'lreiand ; ami  from  tlience 
immediately  after  such  measuring,  limittin,  and  descriptiou  by  indented  writing  and  cnroli- 
ment  in  Chancery,  may  and  shall  be  knit  and  annexed  to  tlie  said  county  of  the  said  city 
of  Limerick,  as  part  and  parcel  of  the  county  of  said  city,  distinct  and  separate  from  oiir 
county  of  Limerick,  and  from  other  our  counties  whatsoever  within  our  said  Kingdom  of 
Ireland,  to  all  intents  and  purposes,  arid  shall,  together  with  the  said  ancient  suburbs, 
liberties,  and  franchises  of  the  said  city  of  Limerick,  aud  together  witli  the  said  ishtml  of 
Iiuliscatty,  be  one  county  by  itself,  by  the  name  of  tlie  County  of  the  City  of  Limerick.  Ou 
page,  12,  as  follows:  viz. — And  further  of  our  more  abundant  grace,  certain  knowleclge,  and 
mere  motion,  for  us,  our  heirs  and  successors,  we  do  give  and  grant  by  these  presents',  to  the 
said  rnayor,  sherifl's,  and  citizens  of  the  city  of  Limerick,  and  their  successors  for  ever,  tiuit 
the  said  city  of  Limerick,  and  so  much  of  the  River  Shannon  as  extends  three  miles  towards 
the  north-east,  and  as  far  as  to  the  mouth  or  entrance  of  the  high  sea  towards  t!ie  south- 
east, and  all  and  singular  the  creeks,  shores,  and  rivers  to  the  said  river  of  Shannon,  witliin 
the  said  limits  appertaining,  may  and  shall  be  exempt,  separate,  distinct,  and  absolved  for 
ever  from  every  power,  jurisdiction,  and  office  of  the  admirals  aud  admiralties  of  our  King- 
doms of  England  and  Ireland,  our  heirs  and  successors,  and  from  their  commissioners, 
officers,  deputies,  surrogates,  locum-tenens,  and  ministers  for  tlie  time  being ; and  that 
same  city  and  limits,  aud  all  and  singular  the  inhabitants  and  residents  thereof,  and  all 
their  goods,  chattels,  and  things,  as  well  real  as  personal,  from  henceforth  for  ever,  shall  be 
separated  and  absolved  from  the  power,  jurisdiction,  and  officers  aforesaid,  for  us,  our  heirs 
and  successors.  On  page  20  as  follows  : viz. — Moreover,  we  have  granted,  and  by  these 
presents,  for  us,  our  heirs  and  successors,  we  do  grant  to  the  said  mayor,  sheriffs,  and  citizens 
ofthecity  aforesaid,  and  their  successors,  that  the  said  mayor,  sheriffs,  and  citizens,  and 
their  successors,  within  the  city  and  limits  aforesaid,  may  aud  can  from  henceforth  for  ever 
have  and  enjoy  all  such  goods  and  chattels,  waifs,  wrecks  of  the  sea,  fletsain,  jetsuin  ii-mii’ 
shares,  treasure_^s,  found  or  to  be  found,  felons  de  se,  deodands,  and  other  casualties,  us'the 
Admiralty  of  England  or  Irelaad  had,  or  were  granted  to  have : and  also  all  royal  tish 
videlicet,  sturgeon,  whales,  porpoises,  dolphins,  rigos,  and  grampuses,  and  all  other  great 
and  large  fish,  within  the  city  and  limits  aforesaid,  so  as  aforesaid  is  belomrino-  and  froiu 
ancient  time  of  right  appertaining  to  us  in  our  office  of  piincipal  admiral  of  England  nr 
Ireland.  As  also  an  inquisition  reciting  the  new  boundaries  taken  by  virtue  of  a writ 
issued  for  that  purpose,  as  follows  : " Abstracted  from  page  33  of  the  Charter  of  Limerick 
being  appended  thereto.  Said  Commissioners,  after  reciting  the  charter  of  0 Jamc.s  l’ 
and  the  directions  therein  given  to  them  for  ascertaining  the  bounds,  proceed  ou  pa-rc  3D 
and  following  page,  as  follows  : viz.— The  first  bound-mear  or  limit  from  St.  John’s  (?ate  is 
and  doth  extend  to  the  new  small  hillock-round  or  moat  made  by  the  causea  on  the  west  of 
Kilcooleen,  betwixt  Boshard  on  the  east  and  Goildromagh  west,  Gortinebowlie  north-we.st 
all  of  which  IS.  the  raear  of  Kilcooleen  and  Walsh’s-town,  8cc.  8cc.  &c.,  and  from  the  said 
stone  to  Craggurbally  mearing,  with  the  Lord  Bishop’s  and  Brenduff’s  lands,  and  so  alono- 
the  highway  till  it  comes  to  the  heap  of  stones  called  Lishdermodikally,  and  so  to  Skunane 
in  the  highway,  betwixt  Tirevoweightragh  ou  the  west  and  Tirevowoughtra  on  the  east  the 
great  castle  of  Ci-^htallagh-moell  on  the  north  of  the  Shannon  staadeth  right  over  against 
this  way  mearing  Tirevoweightragh  west  and  Tirevowoughtragh  east;  we,  the  said  Earl  of 
Ihomond,  and  others  of  the  Commissionei-s  before  named,  having  measured  from  the 
exterior  part  of  the  wall  of  the  said  city  of  Limerick  to  the  bounds,  mears,  and  limits  before 
expressed,  do  leave  and  include  as  well  all  the  town,  castles,  and  hamlets  before  named 
with  all  and  singular  their  members  and  appurtenances,  as  all  other  towns,  lands  field*’ 
woods,  meadows,  pastures,  commons,  and  appurtenances  to  the  same  belono-iijo-,  between 
the  bounds  aforesaid  and  the  walls  of  the  said  city,  to  be  of  and  in  the  county  of  the  citv 
of  Limenck,  and  witlim  the  compass  of  the  three  miles  gi-anted  by  his  Majesty,  by  h^ 
Highness  s charter  to  the  mayor,  sheriffs,  and  citizens  of  Limerick.  In  witness,  See.”  ^ 

to  ^ was  to  ascertain  the  boundaries 

to  the  extent  of  three  miles  at  the  Limenck  side  of  the  river,  and  did  not  nuroort  to  stite 
that  the  great  cattle  of  Oralloemoyle  was  the  liae  of  boaodary  at  the^rlKe  h °t  ‘‘“S 
It  merely  stood  opposite  the  touiidary  at  the  soath  side,  which  was  defined  by  the  Com- 
missioners to  be  between  Teiwoetra  east  and  Tervoetra  west,  and  did  not  gire  a single 


boundary  at  the  Clare  side  at  all. 


The  Crarf  was  of  opinion,  that  as  far  as  the  evidence  had  gone,  nothin^  had  been  estab- 
lished with  regard  to  that  castle  being  a bonndaiy  on  the  north  side.  ° ' “ 

Witness  neat  read  a rental  of  1613,  James  the  1st,  in  the  lull  year  of  his  reign  - it  coa- 
The  mayor  and  bailiffs  of  the  city  aforesaid,  tenlnts  of  the 
^ulfe  near  the  city  of  Limenck  aforesaid,  called  the  Fisher’s  Stent,  extending  from  the  Lex 


r common  weire  c 


annum,  8 s.  10  j d.  To  the  same  of  the  29th  March,  of  the  26th  of  Elizabeth,  to  hold  to 
them  and  their  successors  for  ever,  yielding  thereout  at  the  feast  of  Michaelmas  fis 
sterling,  locreused  rent,  8j.  10 1 d.”  The  preceding  transciipt  is  truly  taken  from  a rent 

roll. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  FISHERIES  (IRELAND).  u 

roll,  entitled  “ View  of  the  Revenues,  8cc.,  in  the  llth  year  of  tlie  reign  of  Janies  of  Erio-- 
land,  France,  and  Ireland,  and  44th  of  Scotland.”  Remaining  of  record  lu  the  office  of  Pay, 
master  of  (3ivil  Services  in  Ireland.  Record-office,  Custom-house  Buildings,  Dublin- 
22d  July  1841.  Signed,  T.  F.  Kennedy.  Witness  next  read  a rental  dated  1643,  “The 
mayor  and  sheriffs  of  the  city  of  Limerich,  ibr  the  fee-farm  of  the  city  of  Limerick,  at 
per" annum.  111.  8s.  The  same,  tenants  of  the  gulfs  called  the  Fisher’s  Stent,  at  per 
annum,  6 s.  8 d.,  (parcel  of  the  ancient  inheritance  of  the  Lord  the  King,  lying  in  the  county 
of  the  city  of  Limerick.)  The  same,  tenants  of  the  great  customs,  cjdled  the  Cocket  Cus- 
toms of  the  city  aforesaid,  at  per  annum,  40  s.”  The  preceding  transcript  is  truly  taken 
from  a rent  roll,  entitled  “ Munster  Province,”  18th  19th  Charles,  and  endorsed  “ 1643.” 
Remaining  of  record  in  the  office  of  Paymaster  of  Civil  Services  in  Ireland.  Record-office, 
Custom-house  Buildings,  Dublin,  12  July  1841.  Signed,  T.  F.  Kennedy.  Witness  next 
produces  an  extract  from  a rental,  as  follows: — 


“ NAMES  OP  FISHINGS. 

PRESENT  TENANTS. 

KENT  RESERVED. 

Robert  Playstead  “ " “1 

£.  s.  d. 

Limerick  Salmon  Weare  and  Net  j 
Fishing  - - - - 1 

Joshua  Bennett  - - -V 

165  - - 

Eobert  Pawsey  - - -J 

“Ye  165  1.  charged  in  ye  account  ofWilliam  Hartwell,  receiver,  ending  at  May  1658.” 

“Not  charged  in  the  account  of  Mr.  Hartwell,  ended  20  May  1657,  the  days  of  payment 
being  24  June  and  29  September  1057,  and  so  not  chargeable  in  the  account,  but  chanred 
in  his  account  for  the  following  year,  ending  May  1608.”  “ 

The  preceding  copy  is  truly  taken  from  a rent  roll,  entitled  “ A Rent  Roll  of  ye  Houses, 
Lands,  Tithes,  &c.,  sett  for  one  year,  ended  the  30lh  of  April  1657,  in  the  counties  of  Lime- 
rick and  Clare.”  Remaining  of  record  in  the  office  of  Paymaster  of  Civil  Services  in  Ire- 
land. Record-office,  Custom-house  Buildings,  Dublin,  25  March  1841.  Signed,  T.  F. 
Kennedy.  ’ 

Mr.  CoZIi?/s  contended  that  this  document  could  be  no  evidence  against  them,  as  it  was 
merely  a contest  between  the  citizens  of  Limerick  and  the  Crown,  with  which' they  had 
nothing  to  do. 

Mr.  Smith  would  not  waste  time  by  going  into  argument  on  this  subject,  but  would  pro- 
duce another  document  of  the  subsequent  year,  which  would  be  conclusive  on  the  matter. 

Witness  next  produces  extracts  from  what  are  called  “ Two-penny  Books,”  from  the  fact 
of  the  Crown  tenants  paying  2d.  to  the  collector  for  each  receipt.  That  practice  commenced 
with  the  Act  of  Anne.  They  are  the  returns  of  the  collectors  for  what  they  received  on 
account  of  Crown  rents  ujr  to  1817  from  1608.  The  first  entry  is  n receipt,  dated  3d  Oc- 
tober of  “8/.  :js.  id.  from  Alderman  Edward  Wright,  for  fee-farm  rent,  the  weir 
called  the  Fisher’s  Stent,  and  the  great  Cocket  Customs  of  the  city  of  Limerick,  I say  re- 
ceived, I.  Ih,  collector,  9 March  1720,”  A similar  receipt  for  10?.  Os.  2d.  for  one  year’s 
rent  for  the  same  from  Alderman  Edward  Wight,  20  April  1741.  A .similar  receipt  for  Mr. 
John  Vincent,  for  one  year,  of  the  fec-farm"reut  of  the  citv,  great  Fisher’s  Stent,  See.*, 
13?.  11s.  8d.  The  same  party,  by  the  same,  for  Scattery  fslancl,  2?.  14  s.  0 d.  for  one 
year.  Thenextisdated  17  March  1761,  one  year’s  rent  fee-farm  ofthe  city, &c.,  13?.  lls.  8d. 
In  1781,  again  there  is  a similar  receipt,  as  follows:  fee-farm  13?.  lls.  8d.  Monastery, 
2 Z.  14  s.  0 d.  Then,  23  September  1797,  John  Prendergast  Smith,  a house  in  the  city  of 
Limenck,  13  ?.  11  s.  8 d.  The  same,  2 1.  14  s.  <5  d.  27  February  1817,  Lord  Gort,  fee-furrus, 
one  year,  13  ?.  lls,  8d.  The  same,  one  year,  Monastery,  2 ?.  14s.  6d.  The  books  have 
been  since  so  badly  kept,  that  it  is  impossible  to  make  out  or  recognise  the  payments  at  all. 

Witness  then  produced  and  read  the  inquisition  taken  in  Limerick  on  the  l8th  of  Mai-cb, 
T of  King  James  the  First,  1014,  before  Sir  Francis  Angel  and 

Sir  John  Davis,  being  the  justices  of  assize  for  the  Munster  Circuit.  Witness  next  produced 
a document  (taken  from  an  ancient  book  of  survey  remaining  in  the  office  ofthe  Paymaster  of 
Civil  Services  in  Ireland,)  headed  Clare  County,  Uunratty  Barony.  It  is  a public  book.  Got 
possession  of  this  book,  with  other  documents,  on  the  abolition  of  the  office  of  Surveyor- 
general  of  Crown  Lands.  There  is  no  date  to  it ; it  gives  the  names  of  proprietors,  and  that 
part  of  land  which  is  profitable,  and  which  is  not. 

Mr.  Heim  objected  to  this  document  being  given  in  evidence. 

Mr.  Smith. — It  is  very  strange  that  in  the  press  where  that  book  was  found,  there  was 
also  found  a portion  of  the  Down  Survey,  and  the  authority  to  Sir  William  Petty  to  make  it. 

The  Court. — Well,  that  is  very  imporlaat ; however,  Mr.  Henn,  it  is  quite  certain  it  has 
been  found  in  very  good  company,  but  I do  not  at  present  see  that  I can  admit  it  in  evidence. 

Mr.  Harding  here  produced  the  book  itself. 

0.40.  b 2 After 
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After  considei-able  discussion,  the  Court  ruled  that  it  could  not  be  admitted  in  evidence, 
but  a note  of  its  being  tendered  was  taken. 

Witness  to  Mr.  Collins. — H^s  had  a great  deal  of  trouble  in  this  case,  and  taken  a great 
deal  of  interest  in  it,  but  not  more  than  usual  on  these  cases  in  which  he  has  been  enijaged  ; 
found  no  other  documents,  except  what  were  produced,  relating  to  this  subject,  save  ime 
which  referred  to  Molyneux’s  lease. 

Mr.  Bennett  objected  to  this  line  of  examination. 

Cross-examined. — There  was  a lease  of  Molyneux’s  at  the  Rolls  Office,  bat  not  enrolled  ; 
was  handed  that  document  as  the  lease  to  Molyneux  ; it  was  an  original  parchment  lease,  jnir- 
porting  to  be  a lease  to  Molyneux ; searched  in  the  Rolls  Office  lor  the  enrolment  of  that,  and 
did  not  find  it;  did  not  tell  then  that  the  original  lease  \vas  thei-e  ; is  a member  of  the  bar, 
and  knows  the  rules  of  evidence;  knew  they  were  objecting  to  the  evidence  that  was  then 
being  given,  as  not  being  sufficient  evidence ; did  not  choose  to  volunteer  anything  in  the  case  ; 
does  not  think  there  is  an  officer  in'the  Remembrancer’s  Office  competent  to  make  the  search ; 
gives  his  own  translation  of  those  Latin  documents  from  his  knowledge  and  practice ; dors 
not  pretend  to  be  infallible  in  those  things ; translated  ihe  word  ‘'gurges”  in  the  jdiiral, 
hut  considered  it  should  be  in  the  sbigular  ; thinks  that  "gurges  ” means  the  fishing  of  the 
deep  waters  ; in  fact,  thinks  it  means  the  water,  the  soil,  and  the  fish  {lauejhter),  and  savs 
that  on  the  authority  of  Coke  Littleton ; was  aware  of  that  authority  before  Mr.  Smith 
mentioned  it. 

_ Mr.  Collins  here  called  on  the  witness  to  translate  some  Latin  out  of  the  book  he  handed 
him,  it  would  appear  with  intent  to  test  his  skill  and  knowledge  in  the  language. 

Mr.  Freeman. — My  Lord,  that  book  has  nothing  whatever  to  do  with  the  question  at 
issue,  and  therefore  I object  to  this  mode  of  examining  the  witness;  it  is  quite  irrelevant, 
and  no  way  pertinent  to  the  issue  in  this  case.  Counsel  cited  11  Adolphus  and  Ellis  iu 
support  of  his  view. 

The  Coari!  was  of  opinion  that  the  course  pursued  by  defendant’s  counsel  was  not  objec- 
tionable, and  permitted  the  witness  to  be  called  upon  to  translate  part  of  it. 

Mr.  commenced  the  translation;  the  book  was  Lord  Hale’s  work,  Dc  Jure 

Maribus,  page  20.  The  witness  translated  it  freely  and  correctly ; did  not  appear  to  have 
any  hesitation  in  reading  the  Latin  text  with  fluency  and  accuracy. 

Mr.  Bennett.— my  Lord,  at  this  stage  of  the  proceedings,  at  six  o’clock  in  tlie 
evening  of  the  second  day,  I do  protest  this  should  nol  be  let  go  any  farther. 

Mr.  Collins.— li  it  were  the  tenth  day,  I shall  take  my  own  course. 

The  witness  in  translating  the  words  "gurgite  plantanto,”  said  he  could  not  find  a trans- 
lation for  the  word  “plantanto”  without  referring  to  the  dictionary. 

Mr.  Smith. — I know  of  no  such  word  myself  in  Latin. 

Mr.  Freeman.-\  think  we  had  better  send  for  Professor  Butt,  to  act  as  assessor  at  this 
translation . 


Cross^xamination  resumed.— The  pipe  roll  is  the  great  roll  kept  by  an  officer  called 
Ihe  clerir  of  the  piM,  for  the  purpose  of  enrolling  the  accounts  of  sheriffs  and  others 
.when  passed  by  the  Barons  of  the  Exchequer;  searched  for  pipe  rolls  containing  everythin"- 
relative  to  this  case,  but  found  no  more  than  what  has  been  produced.  Mr.  Armstroiv  was 
the  last  clerk  of  the  pipe,  and  Mr.  Barry  the  comptroller;  both  are  alive,  but  the  office 
been  pro^duced^^*'^  ^ material  document  found  except  what  lias 

Mr.  Collins.  When  you  say  “ material.”  do  you  mean  favourabie  to  Mr.  Gabbett’s  case? 

Mr.  will  venture  to  say,  in  the  history  of  the  law,  there  never  yet  was  such  a 

question  put  and  acceded  to.  It  is  a most  illegal  and  irregular  mode  of  esaniinatiom 

Mr.  Collins  withdrew  the  question. 

“■■'yO— ,.o  be  a 

Mr.  cited  from  Shepharrrs  Touchstone  and  Terms  Ue  la  Le,  a work  of  the  hirfiest 
auihordy,  winch  dehned  gorges  a gulf,  or  gorse  of  water  for  the  preservation  of  fishes  bv 

?vhfin"h's  rtl  “'r  ^ a""®  "®’  “y  whether  Mr.  Hnrdinw  is 

light  in  his  definition  of  the  law,  and  at  whose  side  the  laugh  is.  ® 


Mr.  James  Paine  sworn. 


Mr.  Henn  asked  witness  was  he  a member  of  the 
negative,  but  that  he  was  a freeman. 

Counsel  objected  to  Mr.  Paine  on  that  ground. 
The  objection  being  pereevered  in,  Mr.  Paine  was 


corporation,  to  which  he 


withdrawn. 


replied  in  the 
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Mr.  David  Fitzgerald  sworn,  and  examined  bv  Mr.  Freeman. 

Proves  the  execution  of  the  lease  to  and  by  Mr.  Gabbett ; knew  John  Vereker  ; he  was 
mayor  ; knew  William  Piercy  and  Samuel  Watson  to  be  sheriffs;  Mr.  Gabbett  got  posses- 
sion under  that  lease ; knew  the  late  Alderman  Mahony  ; was  acquainted  with  his  hand- 
writing ; he  was  treasurer  to  the  Salmon  Weir  Company ; they  were  in  possession  up  to 
1810  or  1820  ; identifies  a book  containing  the  proceedings  of  the  Salmon  Weir  Company ; 
knew  Lord  Kiltarton ; saw  him  write  ; identifies  his  signature  in  that  book ; Lord  Kiltarton 
was  one  of  the  fishery  company,  as  also  Lord  Gort,  the  representatives  of  Thomas  Maunsell, 
William  Howley,  Mrs.  Ferrar,  and  her  son ; a person  named  Vincent  was  one  of  the  com- 

Sany;  knew  that  a payment  of  650  1.  was  made  in  1819  on  the  part  of  the  company  by 
Ir,  Mahony,  as  treasurer  to  the  corporation,  to  a Mr.  Morris ; Mr.  Morris  was  then  vice- 
chambevlain ; identifies  his  receipt ; Lord  Gort  was  chamberlain  ; Mr.  Morris  is  since  dead ; 
identifies  Mr.  Morris’s  signature  to  a document  found  in  Mr.  Mahony’s  office  among  a 
bundle  of  papers  connected  with  the  fishing  company ; identifies  Mr.  M ahony’s,  Mr.  How- 
ley’s,  and  the  late  Aldenuan  Watson’s  writing  in  the  book  relating  to  the  company  ; knew 
a person  named  Little ; he  was  teirant,  with  M'Adam,  to  the  Salmon  Weir  Company ; they 
were  in  possession  and  paid  rent  after  the  Salmon  Weir  Company  had  given  up  the  weir; 
George  and  William  Little  took  a lease  of  it  in  1824,  and  paid  rent  to  witness;  that  money 
was  accounted  for  to  the  corporation  by  Alderman  Mahony. 


Appendix,  No. 


Cross-examined  by  Mr.  Henn. — Saw  the  lease  executed  by  all  the  parties  to  it ; can’t  say  if 
it  was  executed  by  all  of  them  on  the  same  day  ; saw  it  executed  by  some  of  them  on  the 
31st  of  January;  the  seal  of  the  corporation  is  attached  to  it,  but  it  was  not  affixed  in  witness’s 
presence;  there  is  only  one  seal  for  the  corporation,  and  a seal  to  Mr.  Gabbett’s  name  • 
the  corporation  seal  was  affixed  to  it  before  it  was  signed  by  any  party ; never  saw  any 
person  actually  killing  fish  in  the  weir  ; heard  there  have  been  great  numbers  of  persons 
fisliing  with  nets  in  the  Shannon,  but  never  saw  anyone  fishing  with  a net;  was  in  Mr. 
Mahony’s  employment ; always  attended  the  Court  of  O’Oyer  Hundred  to  pass  his  accounts ; 
does  not  remember  the  day  the  letting  to  Mr.  Gabbett  was  approved  of. 


Mr.  Edward  Costello  sworn,  and  examined  by  Mr.  Brereton. 

Was  directed  to  search  the  corporation  chest  for  documents  ; found  four  documents  from 
the  corporation  relating  to  the  fishery,  and  a fifth  to  which  they  were  consenting  parties  • 
got  admission  to  the  chest  from  the  chamberlain,  Alderman  Henry  Watson  ; found  a book 
there  at  the  same  time ; recollects  the  time  of  Little  having  taken  the  weir,  and  being 
understood  to  be  the  tenants;  the  day  they  got  possession  they  gave  an  entertainment  to  all 
the  corporation. 

Cross-examined  by  Mr.  Fitzgerald. — Was  at  (bat  entertainment  when  a little  boy ; did 
not  see  the  Littles  catch  any  fish  ; is  always  residing  in  Limerick;  recollects  the  last  20 
years  ; has  often  seen  people  fishing  with  nets  near  tliomond  Bridge,  above  and  below  it 
in  different  years.  ’ 

To  Mr.  Brereton.  Is  clerk  of  the  petty  sessions,  and  is  aware  of  several  convictions 
having  been  obtained  at  petty  sessions  for  these  offences. 

It  being  ascertained  here  that  it  would  be  impossible  to  close  the  plaintiff’s  case  this 
evening,  the  Court  adjourned  to  nine  o’clock  next  morning. 


Third  Day. 

J udge  Ball  sat  at  half-past  nine,  and  the  jury  having  answered  to  their  names 


Mr.  Edward  Costello  was  recalled. 


Mr.  Smith  proceeded  to  examine  the  witness  as  to  the  defendants  and  others  havino-  been 
convicted  at  petty  sessions  for  illegal  fishing.  ® 

Mr.  Fitzgerald  objected  to  the  question  being  put. 

The  evidence  was  admitted  subject  to  the  objection. 


Witness  reads  a conviction  at  the  suit  of  Poole  Gabbett  a.  Thomas  Hayes,  which  was 
’'I  J'®  loljowino-  words ; viz.  ‘'for  fishing  on  that  part  of  the  river  lying  between  the  mouth 
ot  tlie  River  bhannon,  and  the  great  Salmon,  or  Lax  Weir,  known  by  the  name  of  the 
fisher  s Stent.  Witness  here  observed  that  the  last  words  were  interlined  by  Mr.  Hol- 
Jancl  before  the  conviction  was  executed;  that  conviction  is  dated  23  July  1836.  Reads 
another  conviction  against  Patrick  M'Nainara,  for  a like  offence,  of  the  same  date,  for 
fishing  on  that  part  of  the  River  Shannon,  lying  between  the  great  Salmon  and  Lax  Weir 
and  1 homond-gate  Bridge,  known  by  the  name  of  the  Fisher’s  Sient,  in  the  county  afore- 
said ; reads  another  conviction,  dated  20th  July  1836,  against  Michael  Connors,  for  fishin«' 
above  Thomond  Bridge ; also  a conviction,  dated  2d  July  1836,  against  Charles  Farrell,  f<w 
fishing  near  Barrington’s  Quay;  and  another,  of  the  same  date,  against  Michael  Laev. 

Cross-examined  by  Mr.  Fitzgerald. — William  Gibson,  whose  name  is  to  some  of  those 
documents,  was  mayor;  he  was  one  of  the  corporation  ; Henry  Watson  is  an  alderman 
<^'40.  b 3 and 
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Appendix,  No.  2.  and  burgess  of  the  corporation  ; be  was  also  mayor ; beheld  no  office  under  the  corpuml  in. 

at  the  time  the  documents  were  signed,  but  does  at  present;  does  not  believe  thiit  Mr 

Gavin  is  a freeman  of  the  corporation ; Mr.  Piercy  is  a freeman  of  tlie  corporation  ; Jolm 
Vereker  was  mayor,  and,  of  course,  one  of  the  corporation ; D.  F.  G.  Mahony  and  John 
Crips  were  also  members  of  the  corporation. 

Court. — Is  it  your  case  that  the  convictions  are  signed  by  corporators,  or  by  a majority 
of  them. 


Mr.  Collins. — Precisely,  my  Lord. 

TFi/ness. — Heard  an  objection  was  made  to  have  those  cases  tried  before  that  tribumii ; 
does  not  recollect  that  Alderman  Fitzgerald  yielded  to  the  objection,  and  went  away  as  h«!in»- 
a judge  in  his  own  cause  ; can’t  remember  tliat  Mr,  Carte  made  any  such  objection,  and  tha” 
Alderirian  Fitzgerald  went  away. 

Mr.  Bennett. — If  the  court  was  not  one  of  competent  jurisdiction  there  could  be  an  appeal 
from  it  to  the  Queen’s  Bench,  by  certiorari ; therefore  I do  object  altogether  to  this  course  of 
proceeding.  A judgment  has  weight  per  se,  and  if  it  is  not  correct,  recourse  must  be  had  to 
a court  of  competent  jurisdiction  to  annul  it. 

Mr.  Freeman. — This  case  came  under  the  jurisdiction  of  the  city  magistrates,  who  were  the 
only  competent  tribunal  to  try  it. 

TFiiness. — I heard  that  the  aldermen  were  entitled  to  a salmon  each  out  of  this  weir  from 
Mr.  Gabbett ; but  I also  heard  that  ihey  found  it  very  hard  to  get  it.  ( Laughter.) 

To  the  Court. — Found  no  lease  to  Little  among  the  corporation  papers ; searched  generally 
for  leases  of  the  fishery,  but  not  for  that  in  particular. 

Plaintiff’s  counsel  handed  in  a lease,  dated  18  May  1710,  which  was  read  by  the  register, 
and  was  a lease  from  the  corporation  of  Limerick  to  seven  persons,  George  Roche, °Joliu 
Vincent,  John  Hi^ins,  Raleigh  Colpoys,  Francis  Sargent,  David  Davis,  David  Biiulon 
“ of  the  gi-eat  weir  coninioniy  called  the  Lax  Weir,  near  Parteen,  with  the  cribs,  baskets,’ 
hurdles,  and  castles  thereunto  belonging,  and  adjoining,  and  apperfaininsr,  togetlier  with 
the  fishings  in  the  said  River  Shannon,  commonly  called'  the  Net  Fishings,  or  Fislier’s  Stent, 
extending  from  the  New  Stent,  or  New  Extent,  near  the  said  Lax  Weir,  westwai-d  in  the  jsaid’ 
river,  according  to  the  ancient  custom,  in  as  large  and  ample  a manner  as  the  said  Lax  Weir 
and  Net  Fishinp  are  now  held  and  enjoyed  by  the  executors  and  assignees  of  the  said 
Thomas  Harrold,  late  of  the  said  city,  alderman,  deceased,  and  for  a term  of  DO  years,  \vith 
a reservation  to  the  mayor  of  the  second  best  salmon  that  should  be  taken  in  the  siiidwcir 
every  day  in  Lent,  for  8d.  sterling,  and  the  second  best  salmon  from  the  said  Net  Fisliiu<>-’ 
every  day  m Lent,  for  like  sum  of  Qd.  sterling,  Sundays  always  excepted  {laughter)  ■ toe-e- 
ther with  the  benefit  of  fishing  with  four  nets  every  Saturday  night  in  Lent ; suvino-  likcwse 
to  the  said  mayor  of  Limerick  for  the  time  being,  his  successors  and  other  persons  their 
several  fees,  customs,  and  fishings,  perquisites,  and  advantages,  as  the  same  is  or  hath  been 
accustomed,  time  out  of  mind,  out  of  the  said  weir  and  Net  Fishintra:  savin"  to  cverv 
member  of  the  common  council  to  call  for  and  take  one  salmon,  or  two  peals  to  Se  eaten  iii 
the  castle  aforesaid,  or  ai  St.  Thomas’s  Island,  Parteen,  Corbally,  or  any  other  place  near 
the  said  castle,  or  a like  distance  from  the  said  city,  when,  and  as  often  as  any  such  member 
ot  the  said  common  council  shall  request  or  demand  the  same  : saving  to  all  othex  freemen  of 
the  said  city,  for  the  time  being,  full  and  free  liberty  to  call  for  and  take  one  salmon  or  two 
peals,  to  he  eaten  in  the  castle  aforesaid,  or  any  of  the  places  aforesaid,  once  a veav  when 
any  such  freeman  shall  demand  or  request  the  same,  paying  Od.  fora  salmon,  or  4//.  for  a 
mayor,  sheriffs,  and  citizens,  &c.  the  just  ami  full  sum 

ot  oo2c.  sterling. 


Mr.  read  a receipt,  dated  4 Febraaty  1819,  from  John  De  Burgh  Morris  for  5.50/ 

paid  by  D.  F.  G.  Mahony,  as  treasurer  of  the  Salmon  Fishery  Company,  to  him,  as  vico-dinni- 
berlam  of  the  corporation.  Counsel  also  read  a document  debiting  the  salmon  weir  tutimits 
with  20  years  rent,  amounting  to  7,040 1. ; and  then,  in  addition,  one  Wr’s  rent  to  Miohaelnias 
1817,  350  , Then,  at  the  credit  side,  2 May  1797:  b,  cash  oa  account  352  " iw  35-2/ 
1799,  352/.;  1800,  353/.;  1801, ditto;  1802,  ditto;  1803,  ditto;  1804,  ditto ; 1805  ditto- 

303/.  lOs.  oJd  ; 20  August  1808,  by  ditto,  176/.;  15  March  1309,  by  ditto,  352/.^aoii„  ! 
1812,  again  362/.;  14  June  1813,  by  cash,  628/.6S.  id.;  20  January  1814,  by  ditto’ 
Str!' <>y  ditto,  350/.;  6 September  1310,  by 
ffoi/Hr  Jl‘j  Si”  «»  28  September  lai?! 

1,191/.  13s.  Hid.  Signed  by  John  De  Bnrgb  Morns.  And  there  is  a further  uddition 
which  makes  llie  arrear  1,,543/.  19s.  7 id.  Counsel  next  read  an  extract  from  a book  of  tl  e 
proceedings  of  the  Fisheiy  Company.  ^ ® 


Henty  fp^itstone  sw'orn,  and  examined  by  Mr.  Smith. 

Is  not  a freeman  of  the  city;  is  in  the  employment  of  Mr.  Paine,  the  engineer;  served  his 
time  to  him ; knows  where  the  Lax  Weir  is,  outside  tlie  city;  knows  Thomoud  Bride-e-  ir 
hes  to  the  west  of  the  Lax  Weir;  it  is  about  a mile,  or  three-quarters  of  a mile  from  the 
Lax  Weir;  knows  Barrington’s  Quay;  that  is  to  the  west  of  Thomond  Bridge,  about  a 

mile 
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mile  and  a quarter  from  it ; knows  a place  called  Cratloemore,  to  the  west  of  Lax  Weir,  Appendix  No. 

down  the  Shannon,  towards  its  mouth;  there  are  some  ruins  on  it,  inside  the  outer  wall ; a — 

map  has  been  made  of  it,  which  is  a correct  representation  of  the  ruins ; Cratloe  is  about 
four  miles  three-quarters  along  the  bank  from  the  La.x  Weir,  but  not  taken  by  a bird  line; 
there  is  a castle  called  Cratloemoyle,  and  another  called  Ci'atloekeale,  near  it ; the  three 
ruins  form  the  point  of  a triangle ; Cratloemoyle  is  about  three-quarters  of  a mile  from  Crat- 
loemore, and  Cratloekeale  is  about  ball  a mile  from  Cratloemore  ; those  I’uins  are  about  200 
yards  from  the  Shannon ; in  high  tides  the  water  sometimes  flows  up  to  the  castle,  but  the 
regular  bank  is  about  that  distance  from  it ; Cratloemore  is  the  most  westward  or  farthest 
down  the  Shannon;  there  is  a small  river  about  100  yards  below  the  ruins  of  Cratloemore; 
it  runs  from  Cratloe  Wood  into  the  Shannon,  on  the  northern  bank ; it  is  wide  in  the  mouth 
but  gets  narrow  going  into  the  country  ; knows  Tervoe  ; it  is  on  the  south  side,  and  some- 
thing nearer  to  Limerick  ; that  (showing  the  ma-p)  is  the  house;  does  uot  know  how  far  the 
grounds  extend;  it  is  a large  demesne,  and  has  extensive  plantations  ; the  county  of  Clare 
is  on  tiie  north,  and  the  county  of  Limerick  is  on  the  south  of  the  river. 

Cross-examined  by  Mr.  O’  Brien. — The  breadth  of  the  small  river  is  very  irregular ; never 
went  up  to  the  source  of  it ; Cratloe  Wood  is  about  two  miles  from  the  Shannon;  heard  it 
flows  from  the  highest  part  of  it,  as  streams  usually  do  ; is  about  3-2  years  of  age ; lived  in 
Limerick  for  the  last  six  yearn  ; knows  Cooper  Hill ; it  is  further  west  than  Tervoe  ; Cratloe 
is  further  west  than  Cooper  Hill  (WiJness  was  handed  a map) ; sees  Cooper  Hill  on  it;  thinks 
it  is  correctly  laid  down  ; sees  Cratloe  there ; thinks  it  is  correctly  laid  down  as  regards  its 
relative  position  to  Cooper  Hill. 

To  Mr.  Monsell  (of  the  jury). — Knows  the  point  at  Mneknish,  where  a little  house  is  built 
for  a tea-house ; thinks  that  is  about  a mile  from  Cmtloeraore. 

Timothy  M‘Grath  sworn;  examined  by  Mr.  Bennett. 

Knows  the  defendants,  Clancy  and  Dwyer ; saw  them  drawing  nets  in  the  Shannon  on  the 
2d  July  last ; they  were  at  this  side  of  the  weir,  westward  of  it,  and  close  to  ihe  islands  at 
this  side  of  it,  at  the  place  the  fishermen  call  the  Fisher’s  Stent,  where  there  arc  two  rocks 
or  stones  ; it  was  between  the  rocks  and  the  castle  on  the  weir ; they  did  not  catch  any  fish 
at  that  spot ; they  drew  along  down  until  they  came  to  the  Abbey  River ; that  is  near  the  city ; 
they  caught  two  salmon  there ; they  had  two  cots  there,  the  distance  of  the  net  asunder* 
the' net  was  between  the  cots,  and  when  they  felt  the  salmon  in  it  they  closed  and  took  it 
out;  saw  them  fish  down  near  Thomond-^te  Bridge;  witness  was  placed  there  by  Mr. 

Gabbett  for  the  purpose  of  watching  the  fishery ; this  occurred  about  three  o’clock  in  the 
morning. 

Cross-examined  by  Mr.  Henn. — Kelly  was  with  witness,  and  a fellow  of  the  name  of  Lee ; 

Kelly  is  here,  but  Lee  is  not;  was  near  Mr.  Gabbett’s  garden  wall  when  he  saw  them 
coming  up ; knows  the  two  rocks ; heard  they  are  called  the  Fisher’s  Stent,  or  at  least  the 
island  near  them. 

Mr.  llenn  said  he  was  willing  to  admit  that  the  defendants  took  fish  below  ihe  rocks 
which  the  witness  alluded  to,  if  counsel  at  the  other  side  would  admit  that  they  did  not  fish 
above  these  rocks,  and  between  them  and  the  weir. 

Mr.  .SW«A.— That  is,  that  the  defendants  fislied  and  caught  salmon  with  nets  between  the 
point  referred  to  and  Cratloemore. 

TFjcness  is  about  23  years  of  age ; was  from  the  8th  of  April  last  year  to  the  12th  of  Au°-ust 
1840  in  Mr.  Gabbett’s  employment ; was  not  before  or  since  ; lives  since  at  Mr.  Vokes’s  farm 
near  Rathbane  ; knows  the  river  very  well ; never  heard,  until  about  two  months  ago,  of  the 
Fisher’s  Tent,  or  Stent,  whichever  they  call  it. 

Stephen  Ryan  sworn  ; examined  by  Mr.  Brereton. 

Knows  the  townland  of  Cratloemoyle  ; ’tis  fo  the  north  of  the  Shannon;  there  is  a castle 
on  it;  It  IS  called  Cratloemoyle;  there  are  others,  called  Cratloemore  and  Cratloekeale; 
they  are  all  in  the  parish  of  Kileely  ; the  bounds  of  the  parish  are  divided  by  a river,  which 
mpties  Itself  into  the  Shannon  near  the  ruins  of  Cratloemore ; it  divides  the  parish  of 
Kilfintinane  from  Kileely ; it  is  more  or  less  than  100  yards  from  the  castle  of  Cratloemore; 
knows  that  the  river  goes  up  among  the  wood;  the  parish  of  Kileely  comes  from  that  into 
Limerick. 

Cross-examined  by  Mr.  Collins. — Lives  in  the  parish  of  Clonlea,  in  the  county  Clare;  was 
born  in  the  parish  of  Kileely ; is  out  ofit  for  11  years ; lived  on  the  lands  ofMeelick  in  that 
parish;  the  whole  of  the  parish  of  Kileely  is  not  in  the  liberties  of  Limerick  ; Meelick 
boui^ds  the  liberties  at  Lansdown  Bridge,  which  is  the  boundary,  and  is  about  a mile  from 
ihe  Shannon ; calls  the  vrater  near  the  old  castle  a river;  it  may  "be  called  a stream,  but  it  is 
a small  one  whatever  it  is  called ; the  tide  comes  into  the  mouth  of  it ; does  not  know  that 
it  is  ever  dry  in  summer. 

To  Mr.  Monsp.lt — There  is  another  river  or  creek  near  that  place ; it  is  not  quite  a mile 
from  it,  but  the  boundary  river  is  nearer  to  Cratloemore. 

b 4 James 
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James  Dwyer  sworn,  and  examined  by  M.  Freeman. 

Is  a land  surveyor ; knows  the  lands  of  Tervoe ; knows  the  old  bounds  of  the  liberties 
there;  most  part  of  Tervoe  is  in  the  city  of  Limerick  now  ; the  liberty  bounds  went  up  to 
Cooper  Hill ; was  employed  by  Captain  Eitzgerald,  treasurer  of  the  city,  to  trace  the  bounds, 
and  to  know  if  Colonel  Monsell’s  demesne  was  in  the  liberties  or  not ; his  men  attended  to 
trace  them;  that  was  14  years  ago;  Colonel  Monsell  was  then  in  possession  of  Tervoe;  he 
did  not  attend ; knows  the  two  castles  at  Cratloe,  on  the  Clare  side,  opposite  Tervoe ; there 
is  a road  there  between  Tervoe  and  Cooper  Hill ; at  tlie  end  of  that  road  saw  two  castles 
at  the  other  side  that  are  Cratloe  castles ; a man  named  Cleary  was  with  witness. 

The  Rev.  "Richard  Moore  sworn,  and  examined  by  Mr.  Smith. 

Knows  where  the  Lax  Weir  is  situate;  knows  Mr.  Gabbett  is  in  possession  of  it;  has 
known  his  men  to  fish  there  and  his  sons  on  different  occasions  during  this  four  or  five  year.s 
past. 

Cross-examined. — Saw  the  fish  taken  out  of  the  cribs  with  a net,  but  no  other  kind  of 
fishing,  except  his  son  fishing  with  a rod. 

The  Court. — What  are  cribs  ? 

Mr.  Collins  explained. 

The  Court. — Then  a crib  is  a fish-trap.— (A  lavgh.) 

Mr.  Collins. — Precisely,  my  Lord. 

Witness. — Whenever  I had  a friend  fond  of  fishing  with  me,  he  never  fished  below  the 
weir  without  asking  Mr.  Gabbett ’s  permission,  which  was  obtained;  he  once  refused 
witness  permission  for  Mr.  Lloyd,  one  of  his  parishioners,  who  lived  at  the  opposite  side  of 
the  river,  to  fish  ; the  salmon  weir  is  in  my  parish,  and  it  is  not  clear  to  me  but  I am  entitled 
to  tithes  out  of  it. — (J.  laugh.) 

Thomas  Frost  sworn,  and  examined  by  Mr.  Bennett. 

Lives  at  Derm,  on  the  lands  of  Meelick;  it  joins  Cratloe;  has  been  living  there  a long 
time  ; knows  Cratloemore,  on  the  west  point  of  Cratloe ; there  are  ruins  there  ; it  is  in  the 
parish  of  Kileely ; the  gi'ound  along  the  river  between  that  and  Limerick  is  low  rich  ground ; 
the  high  tides  sometimes  overflow  it ; there  is  a river  near  Cratloemore ; it  is  what  is  called 
a “ croumpane,”  and  is  the  bounds  of  the  parish  of  Kileely,  and  that  parish  lies  at  this  side 
of  the  river,  towards  Limerick  ; there  is  a bank  all  the  way  down  the  river  to  that  castle,  or 
else  the  lands  would  be  overflowed  there. 

Cross-examined.— Knows  the  river  at  Meelick;  it  is  the  bounds  of  the  liberties  at  Lime- 
rick; saw  cots  on  the  river;  supposes  them  to  have  been  fishing. 

Mr.  Smith  objected  to  this  evidence. 

Ike  Court  ruled  its  admissibility,  taking  a note  of  the  objection. 

Witriess. — Saw  people  drawing  nets  between  the  Meelick  River  and  Cratloemore. 

Mr.  Smith  offered  to  read  in  evidence  the  copy  of  the  enrolment  of  Molyneux's  lease, 
which 

Mr.  Menu  objected  to,  on  the  grounds  of  the  original  lease  having  been  found  in  tiie 
Rolls  Office,  and  no  attested  copy  having  been  produced. 

His  Lordship,  on  consideration,  admitted  the  document. 

Mr.  Ralph  "blash  sworn ; examined  by  Mr.  Freeman. 

Held  a situation  in  the  office  of  the  late  Alderman  Mahony ; he  was  chamberlain  of  the 
corporation ; identifies  the  books ; the  entire  are  in  witness’s  handwriting  from  1834 ; received 
several  payments  of  rent  for  the  salmon  weir  from  Mr.  Gabbett. 

Mr.  Idenn  objected  to  any  further  evidence  being  given  until  Mr.  Gabbett’s  lease  was  read, 
so  as  to  show  the  rent. 

Mr.  Smith  proposed  to  read  the  lease. 

Mr.  Menu  also  objected  to  that  being  done,  as  no  evidence  has  been  given  of  the  assent  of 
the  common  council  to  the  execution  of  the  deed,  and  also  of  the  confirmation  of  the  said 
assent  by  the  Court  of  D’Oyer  Hundred. 

Mr.  Smith  replied  that  the  assent  of  the  D’Oyer  Hundred  was  received  in  the  case,  and 
that  the  seal  of  the  corporation  was  affixed  to  it  before  it  was  signed,  and  that  the  defendants 
had  no  right  to  make  the  objection  at  all. 

Mr.  flenn  relied  on  the  Act  called  the  Limerick  Regulation  Act,  which  made  it  imperative 
thai  no  lease  or  assignment  could  be  made  by  the  corporation  of  any  part  of  their  property, 
unless  by  an  order  of  the  common  council,  a notice  of  seven  days  to  the  Court  of  D’Oyer 

Hundred, 
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Hiiiidretl,  and  the  confirmation  of  that  order  by  them,  and  that  it  was  indispensable  that  AppeudLx,  No. 

those  thino-8  should  be  proved  before  the  deed  could  be  made  evidence.  [The  lease  to  Mr.  

Gabbett  was  made  at  a quarterly  meeting  of  the  council  and  Court  of  D’Oyer  Hundred,  and 
agreeable  to  the  Act  of  Parliament.] 

Mr.  Smith  again  denied  the  right  of  the  defendants  to  question  whether  the  lease  was 
a valid  one  or  not,  and  also  that  it  was  opn  to  any  third  person  to  pick  holes  in  that  docu- 
ment and  invalidate  the  lessee’s  claim  under  it. 

The  Court  considered  it  was  open  to  any  man  who  was  sued  in  trespass  to  put  the  other 
side  on  their  title. 

Mr.  Smith  denied  the  right  at  all  on  their  side,  but  if  it  did  exist,  he  further  contended 
that  the  onus  lay  on  the  defendants  to  show  that  such  a deed  was  not  a valid  one. 

Mr.  Freeman. — Illegality  is  never  to  be  assumed,  and  if  it  is  competent  to  the  other  side 
to  enter  into  this  lease  at  all,  it  can  be  only  by  affirmative  proof  that  provision  of  the  statute 
was  not  complied  with,  therefore  your  Lordship  cannot  assume  such  a state  of  facts  as  they 
assert  to  have  existed  at  all. 

The  Court. — There  can  be  no  doubt  of  the  correctness  of  the  genera!  principles  of  law 
as  laid  down  by  Mr.  Freeman  and  Mr.  Smith;  but  the  question  is,  whether  it  is  appli- 
cable to  this  case.  I have  a great  deal  of  difficulty  on  the  subject,  and  I cannot  make  up 
my  mind  to  reject  the  evidence,  for  I have  not  a clear  perception  of  the  proper  construction 
of  the  taw  on  the  subject  at  this  moment,  considering  the  point  to  be  one  of  great  im- 
portance, and  which  in  a certain  event  might  be  productive  of  a new  trial. 

Mr.  Henn. — Then  does  your  Lordship  consider  this  a non-suit  point ; for  if  you  do,  1 
would  ask  for  liberty  to  enter  a non-suit,  if  the  Court  above  should  be  of  opinion  that  your 
Loidship  should  not  receive  the  evidence. 

Mr.  Bennett  replied  at  lengtli,  after  which 

Mr.  Henn  said  he  would  claim  his  Lordship’s  decision  on  his  own  impression  of  the 
validity  of  the  objection. 

The  Court. — 1 shall  receive  the  evidence,  and  leave  you  to  your  objection. 

The  lease  was  accordingly  admitted  and  entered,  as  read. 

Mr.Gabbett’s  Lease  from  the  Coepobatzon. 

THIS  INDENTURE,  made  the  31st  day  of  January,  in  the  year  of  our  Lord  1834., 
between  the  Right  Worshipful  John  Vereher,  junior,  Esquire,  Mayor,  and  William  Pierci/ 
and  Samuel  Moore  Watson,  Esquires,  Sheriffs  of  the  City  of  Limerick,  and  the  Citizens  of 
tbe  said  City,oF  the  one  part,  and  Poole  Gablett,  of  the  City  of  Limerick,  Esquire,  of  the 
other  part. 

Whereas,  pursuant  to  an  Act  of  Parliament,  passed  in  the  fourth  year  of  the  reign  of 
his  late  Majesty  King  George  the  Fourth,  entitled  “ An  Act  for  the  better  Government  of 
the  City  of  Limerick,  and  the  due  appropriation  of  the  Revenues  thereof,”  the  premises- 
hereinafter  mentioned  having  been  publicly  advertised  to  be  let,  by  leases,  for  such  (erm  as 
it  should  be  adv-Lsable  to  grant  of  the  same,  the  said  I’oole  Gabbett  projjosed  to  become 
tenant  thereto  for  the  term  of  Ot)  years,  at  the  yearly  rent  of  .300  1.  sterling,  with  a clause  of 
surrender  on  any  1st  day  of  May  or  any  1st  day  of  November  during  the  said  term,  on 
giving  six  months’  previoius  notice  of  such  surrender;  and  the  said  John  Vereker  laid  the 
said  proposal  before  the  common  council  of  said  city  at  a council  holden  at  the  council 
chamber  of  said  city;  and  it  was  by  a resolution  of  said  council  resolved,  that  the  said 
proposal  be  received,  and  thzf  same  was  agreed  to ; And  whereas  the  said  proposal,  and  all 
resolution  thereon  of  the  said  common  council,  having  been  laid  before  a court  of  D’Oyer 
Hundred,  pursuant  to  said  Act,  were  duly  approved  of  and  confirmed  by  said  court : Now,- 
this  Indenture  witnesseth,  That  the  said  mayor,  sheriffs,  and  citizens  of  the  city  of  Limerick, 
for  and  in  consideration  of  the  premises  aforesaid,  ami  for  and  in  consideration  of  the  yearly 
rents  hereby  reserved,  and  the  clauses,  covenants,  and  agreements  hereinafter  mentioned  and 
contained,  and  on  the  part  and  behalf  of  the  said  Poole  Gabbett,  his  executors,  administra- 
tors, and  assigns,  to  be  paid,  observed,  and  performed,  and  by  and  with  the  approbation  of 
the  said  common  council,  confirmed  by  the  Court  of  D’Oyer  Hundred  as  aforesaid,  for  them- 
selves and  their  successors,  have  with  one  whole  consent  demised,  granted,  set,  and  to  farm 
let,  and  by  these  presents  do  demise,  grant,  set,  and  to  farm  let,  unto  the  said  Poole 
Gabbett,  all  that  and  those  the  Great  Weir,  commonly  called  tbe  Lax  Weir,  in  the  River 
Shannon,  near  Parteen,  with  the  cribs,  baskets,  hurdles,  and  castle,  and  the  watch-house- 
thereunto  belonging,  and  adjoining  appurtenant,  together  witli  the  fishings  on  the  said 
River  Shannon,  commonly  called  Net  Fishings,  or  Fisher’s  Stent,  extending  from  the 
New  Stent,  or  New  Extent,  near  the  J,ax  Weir,  westward,  in  the  said  river,  according 
to  the  ancient  custom,  in  as  large  and  ample  a manner  as  the  said  Lax  Weir  and  Net 
Fishings  are  now  held  and  enjoyed  by  the  said  mayor,  sheriffs,  and  citizens  of  the  city  of 
Limerick,  situate-,  lying,  and  being  in  the  county  of  the  city  of  Limerick  aforesaid ; To  have 
and  to  hold  the  said  demised  premises,  with  all  and  singular  the  appurtenances,  unto  the 
said  Poole  Gabbett,  his  executors,  administrators,  and  assigns,  from  the  1st  day  of 
November  last,  for  and  during,  and  unto  the  full  end  and  term  oY  09  years  from  thencefortlr 
0..10.  c next 
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next  ensuing,  fully  to  be  completed  and  ended,  yielding  and  paying  therefore  and  thereout, 
yearly,  and  every  year  during  the  said  term,  unto  the  said  mayor,  sheriffs,  and  citizens  of 
the  said  city  of  Liinenck,  and  their  successors  for  the  time  being,  or  their  c-rtain  attorney, 
collector,  or  receiver  of  their  common  rents  and  revenues  for  the  time  being,  the  yearly  rent 
or  sum  of  300/.  sterling,  good  and  lawful  money  of  Ireland,  to  be  paid  by  two  anil  equal 
halt-yearly  payments,  on  every  1st  day  of  May  and  1st  day  of  November  in  every  year, 
during  the  continuance  of  the  said  demise,  clear  rent  over  and  above  all  tithes,  tiixos, 
charges,  and  impositions  whatsoever  now  taxed,  charged  or  imposed,  or  at  any  time  here- 
after to  be  taxed,  charged,  or  imposed,  on  the  said  demised  premises,  or  any  part  thereof, 
by  authority  of  Parliament  or  otherwise  howsoever,  the  first  payment  thereof  to  he^rin 
and  be  made  on  the  1st  day  of  May  next  ensuing  the  date  of  these  presents ; and  if  the  s.ikl 
reserved  yearly  rent,  or  any  part  thereof,  shall  happen  to  be  behind  or  unpaid  by  the  space 
of  21  days  next  over  or  after  either  or  any  of  the  said  days  hereinbefore  ap[>ointed  for  the 
payment  thereof  as  aforesaid,  then  and  in  such  case,  and  as  often  as  it  shall  so  happen, 
it  shall  aud  may  be  lawful  to  and  for  the  said  mayor,  sheriffs,  and  citizens,  or  thoit  suc- 
cessors, in  or  upon  the  said  demised  premises,  or  any  part  thereof,  to  cuter  aud  distrain, 
and  the  distress  and  distresses  then  and  there  found  to  take  and  convey  away,  and  thci'eof 
to  dispose  according  to  law;  and  the  said  Poole  Gabbett  doth  for  himself,  and  for  his  heim, 
executors,  administrators,  and  assigns,  covenant,  promise,  and  agree  to  and  with  the  said 
mayor,  sheriffs,  and  citizens,  and  their  successors,  that  he  the  saia  Poole  Gabbett,  his  heir.s, 
executors,  administrators,  or  assigns,  shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter,  during  the  continuance  of  the  term  hereby  granted,  well  aud  truly  jjay,  or  cause 
to  be  paid  and  satisfied,  unto  the  said  mayor,  sheriffs,  and  citizens,  or  their  successors  for  tlie 
time  being,  the  aforesaid  yearly  rent  hereinbefore  reserved  and  made  payable,  at  tlic  ilays 
and  times,  and  in  the  manner  hereinbefore  mentioned  and  appointed  for  the  payment 
thereof,  as  aforesaid;  and  further,  that  the  said  Poole  Gabbett,  his  executors,  adminis- 
trators, and  assigns,  shall  and  will,  during  the  continuance  of  the  term  hereby  giunted, 
well  and  sufficiently  preserve,  uphold,  support,  maintain,  and  keep  the  said  demised  premises, 
and  all  improvements  made  and  to  be  made  thereon,  in  good  tenantable  repair  and  condition  ; 
and  at  the  end,  expiration,  or  other  sooner  determination  of  the  term  hereby  granted,  shull 
and  will,  and  so  leave  and  yield  up  the  same,  and  the  full,  quiet,  and  peaceable  possessiuu 
thereof,  unto  the  said  mayor,  sheriffs,  and  citizens,  or  their  successois  for  the  time  being; 
and  the  said  Poole  Gabbett  doth  hereby  for  himself,  his  executors,  administrators,  and 
assigns,  further  covenant,  promise,  and  agree  to  and  with  the  said  mayor,  sheriffs,  and 
citizens,  and  their  successors,  for  the  time  being,  in  manner  following ; that  is  to  say,  tliat 
he  the  said  Poole  Gabbett,  his  executors,  administrators,  and  assigns,  shall  not,  nor  will  at  anv 
time,  during  the  continuance  of  the  term  hereby  granted,  sell,  alien,  or  assign  this  present  lease, 
or  his  or  their  title,  estate,  term,  or  interest  in  or  to  the  said  demised  ]>remises,  or  any  jmrt 
thereof,  to  any  person  or  pereons  whatsoever,  without  the  special  licence  and  consent  of  the 
said  mayor,  sheriffs,  and  citizens,  or  their  successors,  in  wruing,  under  their  common  seal, 
for  that  purpose  first  had  and  obtained ; and  it  is  hereby  covenanted,  declared,  and  aorcerl 
upon  by  aud  between  the  said  parties  to  these  presents,  that  it  shall  and  may  be  lawful 
to^d  tor  the  mayor,  sheriffs,  and  citizens,  or  their  successors  fur  the  time  bein»-,  and  for 
their  assistants,  at  all  times  during  the  continuance  of  the  said  term  hereby  <n'iuiled,  to 
enter  into  and  upon  the  said  demised  premises,  or  any  part  thereof,  and  to  inspect  and 
examine  the  said  weir,  and  the  cribs,  boxes,  and  a’ll  other  appurtenances  tliercmito 
belonging  ; and  in  case  of  any  want  of  reasonable  and  proper  repair  therein,  or  uijon 
failure  of  the  said  Poole  Gabbett,  his  exeentore,  administrators,  or  assigns,  to  preserve, 
uphold,  and  keep  the  said  premises  hereby  demised,  and  all  improvements  to  be  made 
thereon,  in  good  and  perfect  order,  plight,  and  condition,  that  then  and  so  often  as  it  shall  so 
happen,  it  shall  and  may  be  lawful  to  and  for  the  said  mayor,  sheriffs,  and  citizens,  or  their 
successors  for  the  time  being,  to  amend,  repair,  and  restore  the  same  to  good  order  and  con- 
dition, at  the  expense  and  costs  of  the  said  Poole  Gabbett,  his  executors,  administrators  or 
assigns ; and  it  is  hereby  farther  declared  and  agreed  upon,  by  and  between  the  said  parties 
to  these  presents,  and  he  the  said  Poole  Gabbett,  his  executors,  adminisirutors,  and  iissi"-iiB 
shall  and  will  at  all  times,  during  the  continuance  of  the  said  term  hereby  granted,  furnish 
and  supply  to  the  said  mayor,  sheriffs,  and  citizens,  or  their  successors  for  the  time  beini’- 
sufficient  and  commodious  boats  and  other  necessary  assistance  and  means  of  makino-  suc'h 
survey,  inspection,  or  examination  as  aforesaid  ; and  that  it  shall  and  may  be  lawful  to  and 
for  the  said  mayor,  sheriffs,  and  citizens  for  the  time  being,  from  time  to  time  to  sue  for 
recover,  and  levy  the  reasonable  and  necessary  expenses  and  costs  attending  such  repair  of 
the  said  weir  or  other  part  of  the  said  premises  hereby  demised,  in  such  and  Uie  like  manner 
and  by  such  and  the  same  remedies,  ways,  and  means,  as  the  rent  hereby  reserved  may  be 
sued  for,  levied,  or  recovered ; and  it  is  fiereby  further  covenanted  and  agreed  upon  by  and 
between  the  said  parties  to  these  presents,  that  the  said  Poole  Gabbett,  his  executors 
administrators,  or  assigns,  sliall  and  will,  yeaidy  and  every  year  during  the  continuance  of 
the  said  term  hereby  granted,  send  and  deliver,  or  cause  to  be  delivered,  to  the  mayor  for 
the  mayor  for  the  time  being  of  the  said  city  of  Limerick,  on  demand,  in  the  begiiinino-  of 
every  season,  10  salmon,  each  weighing  from  10  to  15  pounds,  as  they  shall  be  taken  in 
the  said  weir  or  net-fishing,  without  any  fee  or  reward  whatsoever;  and  shall  and  will  also 
from  and  immediately  after  the  17th  February  in  each  and  every  year  durino-  the  teriu 
hereby  granted,  send  and  deliver  to  each  and  every  member  or  burgess  of  common 
council  lor  the  time  being  of  the  said  city  of  Limerick,  being  resident  in  the  said  city,  or 
within  five  miles  thereof,  one  salmon,  weighing  not  less  than  from  10  to  15  pounds,  as  they 

shall 
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shall  be  taken,  either  in  the  said  weir  or  net-fishing,  without  any  fee  or  reward  whatsoever; 
and  it  is  hereby  declared  by  and  between  the  parties  to  these  presents,  that  no  disturbance 
or  inteiTUption  of  the  said  Poole  Gahbett,  his  executors,  administrators,  or  assigns,  in  the 
enjoyment  of  said  fishery  so  hereby  demised  as  aforesaid,  shall  be  a ground  for  retainintr  or 
withholding  of  the  rent  hereby  reserved,  or  any  part  thereof,  unless  such  disturbance  or 
interruption  shall  proceed  from,  or  be  occasioned  by  any  eviction  under  some  title  para- 
mount to  the  said  lessors : provided  always,  nevertheless,  and  these  presents  are  upon  this 
condition,  that  if  the  said  reserved  yearly  ventor  sum  of  300  1.  sterling,  or  any  part  thereof, 
shall  happen  to  be  behind  or  unpaid  by  the  space  of  three  calendar  months  next  after  either 
or  any  of  the  said  days  of  payment  whereon  the  same  ought  to  be  paid  as  aforesaid,  or  it  the 
said  Poole  Gahbett,  his  executors,  administrators,  or  assigns,  shall  not  well  and  truly 
observe,  perform,  and  keep  all  and  every  the  covenants,  articles,  clauses,  conditions,  and 
agreements  in  these  presents  expressed  and  contained  on  his  and  their  parts  and  behalf,  to 
be  performed  and  kept  according  to  the  true  intent  and  meaning  thereof,  then,  and  from 
thenceforth,  in  either  or  any  of  the  said  cases,  it  shall  and  may  be  lawful  to  and  for  the  said 
mayor,  sheriffs,  and  citisens,  unto  and  upon  the  said  demised  premises,  or  any  part  thereof, 
in  the  name  of  the  whole,  to  re-enter  the  same,  to  have  again,  re-possess  and  enjoy,  as  in 
their  first  and  former  estate,  and  the  said  Poole  Gabbett,  his  executors,  administrators,  or 
assigns,  and  all  other  tenants  and  occupiers  of  the  said  premises,  thereout  and  from 
thence  utterly  expel,  put  out,  and  amove;  and  that  from  and  after  such  re-entry  made, 
this  i>resent  lease,  and  every  clause,  article,  and  thing  herein  contained  on  the  lessors’  part 
and  behalf  from  thenceforth  to  be  done  and  performed,  shall,  at  the  election  and  will  of 
the  said  mayor,  sheriffs,  and  citizens  for  the  time  being  and  their  successors,  cease,  determine, 
and  be  utterly  void,  to  all  intents  and  purposes  whatsoever,  anything  hereinbefore  contained 
to  the  contrary  in  anywise  notwithstanding;  and  it  is  hereby  declared  and  agreed  upon  by 
and  between  the  said  parties  to  these  presents,  that  it  shall  and  may  be  lawful  to  and  for  the 
said  Poole  Gabbett,  his  executors,  administrators,  or  assigns,  on  any  1st  day  of  May  or  1st 
day  of  JNovember,  during  the  continuance  of  the  term  hereby  granted,  to  yield  up  and  sur- 
render these  presents  and  the  premises  hereby  demised  unto  the  said  mayor,  sheriffs,  and 
citizens,  or  their  successors  for  the  time  being,  he  the  said  Poole  Gabbett,  his  executors, 
administrators,  or  assigns,  giving  unto  the  said  mayor,  sheriffs,  and  citizens,  or  their  suc- 
cessors for  the  time  being,  six  calendar  months’  previous  notice  in  writing  of  such  his  or  their 
intention  to  surrender  the  same,  paying  off  all  rent  and  arrears  of  rent  due  out  of  the  said 
demised  premises  to  and  including  the  day  of  such  surrender  taking  effect,  delivering  up  the 
said  demised  premises,  and  all  improvement  made  and  to  be  made  thereon,  in  good  tenant- 
able  repair,  order,  and  condition,  and  performing  and  fulfilling  all  and  singular  the  clauses, 
covenants,  conditions,  and  agreements  in  his  or  their  part  or  behalf  herein  mentioned  or 
contained  ; and  lastly,  the  said  mayor,  sheriffs,  and  citizens  do  hereby  and  for  themselves 
and  their  successors  covenant,  promise,  and  agree  to  and  with  the  said  Poole  Gabbett,  his 
executors,  administrators,  or  assigns,  in  manner  following ; that  is  to  say,  that  he  the  said 
Poole  Gabbett,  his  executors,  administrators,  and  assigns,  well  and  truly  paying  the  said 
reserved  yearly  rent,  and  performing,  keeping,  and  fulfilling  all  and  siuguW  the  clauses, 
covenants,  conditions,  and  agreements  on  his  or  their  part  or  behalf  herein  mentioned  or 
contained,  sliall  and  may  from  time  to  time,  and  at  all  times  hereafter,  peaceably  and  quietly 
have,  hold,  occupy,  possess,  and  enjoy  all  and  singular  the  said  demised  premises,  with  the 
appurtenances,  without  any  manner  of  let,  suit,  trouble,  hindrance,  interruption,  or  dis- 
turbance of  or  by  the  said  mayor,  slieriffs,  and  citizens,  or  any  other  person  or  persons 
whatsoever  lawfully  claiming,  or  to  claim,  by,  from,  or  under  them,  or  any  of  them. — In 
witness  whereof,  the  said  mayor,  shenffs,  and  citizens  have  hereunto  put  their  common  seal 
of  the  said  city,  and  the  said  Poole  Gabbett  hath  also  hereunto  ]mt  and  affixed  his  hand  and 
seal,  the  day  and  year  first  in  these  presents  written. 

John  Verelier,  junior.  Mayor. 
William  Fierev,  1 
Samuel  Watson,  f 
Pooh  Gabbett.  (l.  s.) 

Signed,  sealed,  and  delivered  by  the  within-named  John  Vereker,  jun.,  mayor,  William 
Piercy  and  Samuel  Watson,  sheriffs,  in  presence  of 

Zdward  Costelloe, 

David  FitzgeTald. 

Signed,  sealed,  and  delivered  by  the  within-named  Poole  Gabbett,  ia  presence  of 

David  Fitzgerald, 

Edward  Costelloe. 


TFi<«ess  (in  continuation). — Alderman  Mahony  is  dead;  Alderman  Henry  Watson  was 
appointed  in  his  place;  he  has  acted  since  the  council  after  Alderman  Mahony’s  death; 
the  first  receipt  in  this  book  is  2d  July  1834,  half-year’s  rent,  160  1.,  on  the  account  of  Mr. 
Gabbett ; llie  second  payment  is  150  1.,  paid  14th  Slarch  1836,  by  the  same  ; the  third  pay- 
ment, nth  Augustl886,  by  the  same;  fourth,  30th  March  1836,  160  Z.,  on  thesame  ac- 
count ; fifth,  is  26th  August  1836,  150  h,  like  account ; sixth,  14th  March  1837,  150  1. ; 
seventh,  16th  September  1837,  150/. ; 28th  March  1838,  180  /.;  17th  September  1838, 
160  /. 
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Appendix,  No.  a.  To  Mr.  Collins. — ^Vas  not  present  at  all  those  payments;  cannot  specify  which  he  was 

present  at,  unless  he  had  the  cash  books. 

Mr.  Collins  then  objected  to  this  evidence,  without  the  cash  hook. 

Witness  has  not  brought  any  books  with  him,  but  that  one  he  reads  from ; used  to  make 
the  disbursements  for  me  corporation;  has  paid  sums  of  money  out  of  the  corporation 
estate;  has  paid  quit  rents,  11 /.  14s.  2d.  each  half-year,  as  well  as  he  recollects ; that  is 
for  several  rents ; if  witness  had  the  disbursement  ledger  be  could  give  the  particiilai's  ; can 
say  from  his  memory,  that  he  received  over  and  over  again  a sum  of  160  /.  for  a gale’s  rent 
of  the  weir  from  Mr.  Gabbett;  has  seen  persons  fishing  with  nets  in  the  river  between 
Cratloe  and  the  Lax  Weir ; never  saw  them  catch  a fish. 

Mr.  Smith  again  objected. 

Witness. — The  tide  ebbs  and  flows  up  to  the  weir,  but  not  above  it ; the  river  is  navigable 
for  cots  beyond  the  weir ; has  seen  lighters  up  as  far  as  Corbally,  and  yachts  at  the  Abbey 
River;  thinks  they  could  go  up  as  far  as  the  weir  when  the  tide  is  in  ; vessels  of  consider- 
able burden  come  up  to  the  Wellesley  Bridge,  and  several  of  them  above  it,  to  the  Custom- 
house. 

Mr.  Smith  announced  that  the  plaintiff’s  case  was  now  closed. 

Mr.  Henn. — Then,  my  Lord,  I submit  that  I am  entitled  to  a non-suit,  and  I shall 
tell  you  shortly  on  what  grounds.  This  is  an  action  of  trespass,  brought  by  Mr.  Gab- 
bett, and  it  has  been  conceded  that  the  party  must  show  possession,  for  tlie  purpose  of 
maintaining  such  an  action,  and  that  title  without  possession  will  not  do.  And  now,  let  me 
ask,  can  any  person  maintain  that  there  is  a particle  of  evidence  showing  a possession  here 
that  would  entitle  him  to  maintain  an  action  of  trespass  against  persons  fishing  with  nets  in 
that  part  of  the  river  where  it  has  been  proved  or  admitted  that  the  defendants  have  fished 
The  claim  he  makes  here  is  against  the  common-law  right  in  a public  navigable  river,  where 
all  the  subjects  of  the  Crown  have  a right  to  fish;  and  though  the  Crown  may  have  a right 
— thatis,  aright  different  from  the  right  of  the  subject,  and  exclusive  of  it.  And  if  a party  bring 
an  action  of  trespass,  alleging  that  by  his  possession  alone  he  is  entitled  to  the  right,  he  must 
prove  a clear  possession  of  the  place  where  the  alleged  injury  is  committed,  and  the  nature  of 
that  possession  musthave  reference  to  the  possession,  and  the  exercise  of  it  over  the  property. 
And  what  is  the  evidence  here,  that  people  have  been  seen  taking  salmon  out  of  the  weir ; and 
he  has  shown  a possession  in  that  part  of  the  river  in  which  alone  it  is  proved  that  wc  did 
fish — by  very  slight  proof  indeed — namely,  that  some  gentleman  gm  his  permission  to  fish 
(here  with  a rod.  If  I were  to  give  your  Lordship  leave  to  go  and  fish  on  the  same  river, 
and  that  no  person  interrupted  you  there,  it  would  be  exceedingly  absurd  to  say  that  that 
permission  would  establish  such  a possessiou  in  me  as  to  entitle  me  to  maintuiii  an  action 
for  that  fishery  against  the  entire  public ; but  the  evidence  he  has  given  is  not  the  evidence 
of  a several  fishery  ; for  his  occupation  of  it  in  that  way  would  he  consistent  with  the  rights 
■of  others  who  had  occupied  it  in  the  sanie  wa-y.  He  must,  therefore,  prove  tlmt  it.  was  a 
several  fishery,  and  that  he  had  used  it  as  sueti  to  the  exclusion  of  others,  that  is,  of  all 
others.  Now,  my  Lord,  we  have  it  from  two  or  three  witnesses  tliat  they  have  repeatedly 
seen  several  of  the  public  to  fish  there  ; I ask  then,  what  evidence  is  there  of  an  exclusive 
possession,  except  the  solitary  testimony  of  Mr.  Moore,  that  the  plaintiff  refused  permission 
to  one  gentleman  to  fish  with  a rod  in  that  part  of  tlie  i-iver ; and  on  that  short  gi-ound,  my 
Lord,  I submit,  with  great  respect,  that  considering  the  nuiure  of  that  property,  the 
plaintiff  has  altogether  failed  here  in  showing  himself  entitled  to  have  any  question  to  wo  to 
the  jury.  ” 

Mr.  Smith. — I confess,  my  Lord,  that  this  objection  has  taken  me  by  surprise,  inasmuch 
as  my  friend  at  the  other  side,  who  is  one  of  the  ablest  lawyers  at  the  bar,  cannot  be  iwuo- 
vant  of  the  many  decisions  which  have  taken  place  on  this  very  question.  You  may  recol- 
lect, my  Lord,  when  the  Duke  of  Devonshire  brought  an  action  against  Mr.  Smith,  of 
Ballinatray,  who  happened  to  have  a valuable  fishery  in  the  River  Blackwater,  imcl  the 
Duke,  by  his  action,  which  was  an  action  of  trespass,  claimed  the  right  of  all  thus  fishing 
and  the  question  was,  had  the  Duke  of  Devonshire  a right  to  tlie  slob,  us  originally 
having  formed  part  of  tlie  bed  of  the  River  Blackwater,  and  he  was  totally  unable  to* prove 
a particle  of  possession  within  miles  of  the  spot  in  question.  However,  the  evidence  he  gave 
was  of  this  character,  that  he  had  acquired  years  before  a portion  of  the  town  of  You-'hal 
which  was  built  upon  part  of  the  soil  and  bed  of  the  river,  and  he  proved  by  evidence  of 
possession  of  a portion,  what  was  held  to  be  suflicient  as  a proof  of  title  in  the  whole. 

The  Court.— \ do  not  apprehend  that  that  is  exactly  Mr.  Henn’s  objection.  He  is  not 
now  contending  that  you  are  to  be  non-suited,  because  you  have  not  proved  actual  posses- 
sion of  the  identical  spot  where  his  clients  have  fished.  If  I understand  it,  I conceive'his 
•objection  to  be  this,  that  there  is  no  evidence  to  go  to  the  jury  which  would  establish  a 
several  fishery  in  him. 

Mr.  Henn. — That  is  exactly  the  objection. 

Mr,  Smith. — The  difficulty  of  that  would  be  to  impose  on  me  the  necessity  of  re-statin<»’ 
Ihe  case.  ° 

The  Court. — The  place  where  the  trespass  was  committed  was  no  part  of  the  weir.  Do 

I understand 
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I understand  you  to  say,  M r.  Henn,  that  there  is  no  evidence  to  go  to  the  jury  of  any  exclu-  Appendix,  No. 
sive  possession  in  what  is  called  the  Fisher’s  Stent. 

Mr.  Tliat  is  my  ailment. 

Mr  Stnilli I believe  it  is  pretty  clear  that  salaron  come  up  the  river  fron\  the  sea  ; now 

we*  are  in  possession  of  the  weir,  and  we  want  to  prevent  persons  from  interfering  with  that 
possession;  by  catching  the  fish  as  they  come  up  the  river,  and  we  contend  that  any  iiuer- 
ference  with  the  fishery  of  the  river  by  persons  catching  the  fish  as  they  come  up  to  our  weir, 
is  a trespass,  for,  instead  of  catching  the  salmon  by  one  mode,  wo  choose  to  catch  them  by 
another,  and  that  we  call  our  possesion  of  the  fishery  of  tlie  river.  We  then  go  into  a body 
of  evidence,  for  the  purpose  of  showing  the  title  m the  Crown  ; we  show  by  the  charter  of 
Elizabeth  the  Fisher’s  Stent  having  been  granted  to  the  corporation  ; we  then  show  the  cor- 
poration  in  possession,  and  making  a lease  of  that  Fisher’s  blent  up  to  the  year  1824  or  1825, 

Ld  a rent  reserved,  which  shows  a possession  and  exemse  of  right  by  them ; and  then 
wo  have  the  corporation  in  1834  making  a lease  to  Mr.  Gabbett  of  the  Lax  Weir  and 
Fisher’s  Stent ; we  next  proved  him  in  possession  and  catching  hsh  in  it ; and  we  have  also 
tliose  convictions  establishing  our  right  over  the  several  fishery  ol  the  river.  Haying  thus 
shown  him  clearly  in  possession  of  the  weir,  and  Ins  having,  according  to  the  evidence  of 
Mr.  Moore,  employed  arsons  to  watch  and  protect  the  river,  and  prevent  others  trom  catch- 
ing the  fish ; and,  my  Lord,  I apprehend  it  is  quite  idle  to  s^iy  that  is  not  a distinct 
possession  of  the  fishery  as  granted  in  the  charter  of  Queen  Elizabeth.  (Counsel  here 
again  cited  the  Duke  of  Devonshire’s  case,  as  reported  m Hudson  and  Brooke,  page  382, 
in  support  of  his  position.) 

Mr.  Benuelt— Really,  Mr.  Collins,  I would  be  glad  to  know,  now  at  the  end  of  three 
days,  if  you  are  serious  in  pressing  this  objection. 

Mr.  Co/hns— Indeed,  Mr.  Bennett,  I am  perfectly  serious. 

Mr.  Every  objection  of  this  kind  was  made  on  the  case  I have  referred  to, 

and  overruled. 

The  Court.— Was  this  objection  made  there,  or  was  that  a case  of  a several  fishery. 

Mr.  Smith.— 'S^o,  my  Lord,  but  it  was  precisely  the  same  m principle. 

The  Court.-l  am  disposed  to  think  Mr.  Henn’s  objection  was  not  made  therej  that  the 
possession  of  any  exclusive  right  must  be  pioved  is  what  I understand  his  objection  to  be. 

Now  1 am  not  yielding  to  that  at  present,  nor  do  I controvert  it,  but  I wish  you  and  I to 
understand  each  other  precisely  as  to  what  the  objection  is. 

Mr.  !Smilh.— My  Lord,  if  I assume  that  I have  proved  title  here,  it  is  said  that  I am  to 
prove  an  exclusive  possession.  I say  there  is  no  ground  for  such  a proposition.  If  1 have 
proved  the  title  to  an  exclusive  possession,  I contend  that  evei^  trespass  made  on  that  inter- 
feres with  rav  right,  which  it  is  not  necessary  to  prove  an  exclusive  possession  to  sustain. 

(Counsel  here  cited  the  case  of  Butcher  a.  Butcher  in  support  of  his  argument.)  1 now  say, 
mv  Lord,  that  if  you  prove  a title  to  an  exclusive  possession  it  is  a faljacv  to  uisist  on 
provir.0- that  possession  ; but  if  you  bring  an  action  on  possession  alone,  it  then  becomes 
necessarv  by  the  rule  of  law  to  show  that  you  have  an  exclusive  nossession,  but  it  you 
establish  a title,  as  I am  of  opinion  we  have  done,  in  order  to  establish  a trespass  against  a 
wrongdoer,  i contend  for  it  that  it  is  not  necessary  to  prove  an  exclusive  possession,  and  1 
submit  it  is  as  good  a proof  of  possession  by  catching  tlie  salmon  in  the  weir  as  by  catching 
them  in  the  river  before  they  come  there;  but  further,  we  have  shown  by  the  evidence  ot 
Mr.  Moore,  a right  claimed  and  exercised  below  that  weir,  and  we  have  also  shown  by  those 
convictions  lhat"the  right  exereised  by  the  public  was  not  with  our  concurrence.  1 would 
venture  to  say  that  there  is  not  a river  in  Ireland  where  persons  have  an  exclusive  right  that 
there  is  not  poaching;  and  it  would  be  impossible  tlierefore  to  contend  that  those  peisons 
might  set  that  up  as  an  argument  to  invalidate  the  legal  possession. 

The  Cour^— You  see,  Mr.  Smith,  the  case  stands  thus:  they  claim  the  common-law  right, 
and  you  the  title  and  the  exclusive  possession. 

Mr.  Smith. — In  part  of  their  replication  to  our  pleadings,  they  admit  the  grant  of  Queen 
Elizabeth  to  os  ; but  they  contend  that  they  have  rights  exclusive  of  it. 

The  Court— My  impression  is,  that  there  is  evidence  to  go  to  the  jury  of  the  possession 
-of  the  weir  ; there  is  also,  in  my  mind,  evidence  to  go  to  the  jury  of  possesion  o le 
•fishery  in  the  weir;  and,  thirdly,  that  there  is  evidence  to  go  to  the  jury  of 
ill  the  Fisher’s  Stent ; and  if  1 am  well  founded  in  that  impression,  of  course  _ cann 
suit.  At  the  same  time  the  evidence  of  the  possession  of  the  Fisher  s Sten  is  v y S » 
for  Mr.  Moore  only  says  this,  that  when  any  of  his  friends  wished  to  ,1,^ 

ivas  in  the  habit  of  applying  for  leave  for  them  to  do  so.  Now,  that  fishrng  J’”; 

most  bo  in  the  Kshef^^s  Stent.  Then  the  witness  went  on  to  say  that  Mr  Gabbett  almort 
always  gave  that  peniiission,  but  that  he  also,  in  one  par^culai  instance,  r® the 
and  L added  that  he  heard  other  persons  apply  to  Mr.  (xabbett  for  « fif  below  the 
•weir.  Therefore  it  appears  to  me  that  what  I have  read  is  evidence  o g J y 

possession  below  the  weir,  and  in  the  Fisher’s  Stent. 

Mr.  CoffiM._I  think  there  is  no  evidence  of  Mr.  Gabbett  having  himself  ever  ejercis^ 
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Appendix,  No.  s.  the  right  of  fishing  below  the  weir.  Neither  is  there  any  evidence  as  to  whether  the  indi- 
— ■ vidual  who  applied  to  him,  and  was  refused,  fished  or  not. 

Mr.  Serin, — At  all  events,  my  Lord,  this  is  a non-suit  point,  and  will  your  Lordship  give 
us  leave  to  enter  a non-suit,  so  that  if  the  decision  of  the  Court  above  be  with  us,  and  that 
they  conceive  we  ai-e  entitled  to  it,  it  may  be  made  so. 

The  Court. — I am  of  opinion  tlrat  there  is  evidence  to  go  to  the  jnry,  and  therefore  I must 
decline  the  non-suit  altogether.  Now,  Mr.  Henn,  have  you  any  further  non-suit  objections 
to  urge. 

Mr.  Henn. — No,  my  Lord,  I have  not. 

The  Court  was  then  adjourned  to  nine  o’clock  the  next  morning. 

Fourth  Day. 

The  Court  sat  this  morning  at  the  usual  hour,  the  special  jury  having  been  then  called 
over,  answered  to  their  names. 

James  Morrin  sworn,  and  examined  by  Mr.  Collins. 

Producesanattestedcopyfrom  the  Rolls  Officoof  the  enrolment  of  a patent  in  13  Charles  2, 
1661. 

Mr.  Smith  objected  to  all  this  class  of  evidence. 

Witness  read  the  grant  to  Sir  George  Preston,  as  stated  by  counsel,  and  in  the  same  manner 
as  then  described.  Witness  next  reads  an  adjudication  of  claims  in  the  18  Charles  2,  6 July 
1666,  upon  the  claim  of  Sir  George  Preston. 

The  Court. — I wish,  Mr.  Collins,  you  would  show  me  exactly  how  the  Act  of  Settlement 
vested  this  property  in  the  Crown.  All  I can  see  is  a forfeiture  of  the  property  of  adven- 
turers, soldiers,  or  other  reprisable  persons,  and  the  like.  Surely  the  corporation  of  Limerick 
were  not  adventurers.  Now  where  are  the  words  of  the  Act  which  passes  this  property  from 
them? 

Mr.  Collins  could  not  exactly  point  out  the  portion  of  the  Act  referring  to  it,  but  said  he 
was  confident  that  he  could  establish  the  fact  by  the  Act  of  Parliament. 

Witness  next  read  the  letter  of  licence  to  Sir  George  Preston  to  sell,  and  to  the  corpora- 
tion to  purchase,  the  weir,  &c.  on  his  grant,  being  copy  from  the  office  of  the  Auditor-general, 
and  attested  by  Mr.  Harding,  as  read  by  Mr.  Henn. 

Cross-examined  by  Mr.  Smith. — Did  not  meet  any  other  documents  in  his  search  relating 
to  the  grant  to  Sir  George  Preston ; never  communicated  anything  about  a lease  to  Moly- 
neux  being  in  the  Rolls  Office  to  the  other  party,  but  recollected  on  yesterday  having  read 
that  document  to  Mr.  Brereton  six  months  ago ; considers  it  referred  to  the  fisheries  of  Lime- 
rick, because  he  associates  Mr.  Brereton  with  it ; was  employed  to  search  for  evidence  of 
the  forfeiture  of  the  coiTDoration ; did  not  find  any,  or  of  any  grant  or  conveyance  to  the 
adventurers  or  soldiers ; if  he  found  a grant  during  the  Commonwealth  he  would  infer  it  to 
he  to  an  adventurer  or  soldier;  received  his  instructions  from  Limerick,  and  they  went  no 
further. 

John  Keane  sworn,  and  examined  by  Mr.  Fitzgerald. 

Lives  in  Limerick  ; knows  the  great  salmon  weir,  and  part  of  the  lands  adjoining  it ; is 
over  60  years  old  ; those  next  it,  at  this  side  of  the  river,  are  Corbally ; the  lands  at  the 
other  side  are  called  Parteen ; never  heard  them  called  any  othei'  name ; knows  the  islands, 
and  the  island  of  Parteen-heg ; never  knew  it  to  be  called  by  any  other  name ; knows  Castle 
Troy ; it  is  to  the  south  of  the  salmon  weir,  three  miles  up  the  river ; knows  a place  called 
Garrynoe,  about  Ij  mile  above  Castle  Troy;  knows  Garrybolane;  it  is  near  Athluiikard 
Bridge ; does  not  know  the  Irish  name  of  Parteen  ; knows  Poulbeg  ; it  is  chock  up  to  the 
weir ; saw  net  fishing  in  that  Poulbeg;  knows  no  other  name  having  been  ever  given  to  it; 
that  j>lace  is  not  in  the  same  state  now  as  witness  recollects  it  to  have  been  ; the  Shannon 
ran  into  it,  but  does  not  now  ; it  was  about  the  size  of  the  court-house,  from  wall  to  wall 
but  not  so  wide ; when  the  tide  would  be  out  it  was  a couple  of  hundred  yards  in  size,  and 
ran  between  the  salmon  weir  and  the  land ; it  is  at  the  north  side  of  the  river ; knew  an  old 
castle  to  be  standing  below  the  weir,  quite  convenient  to  it,  about  80  or  90  yards  off ; Poul- 
heg  is  a little  above  that ; it  lies  between  the  old  castle,  the  salmon  weir,  and  the  island  • 
there  was  plenty  of  salmon  and  peal  catching  in  that  formerly,  but  there  is  none  now ; there 
was  some  stone  work  made  there  by  a Mr.  Little,  who  took  the  weir,  and  that  encroached 
upon  the  Poulbeg;  saw  people  building  the  stone  work  ; Little  was  in  possession  then  • it  ia 
not  as  deep  now  as  when  the  stone  work  was  put  up,  16  or  18  years  ago ; witness  used  to  fish 
for  salmon;  it  was  by  it  he  got  his  bread;  often  caught  them,  and  always  with  a rod  and 
fly,  in  no  other  way ; used  to  fish  sometimes  at  Killaloe,  sometimes  at  Portumna,  and  some- 
times between  Thomond  Bridge  and  the  weir,  and  lower  down  to  the  Pool  for  trout ; it  is  50 
years  ago  since  witness  first  began  to  fish  there ; he  also  fished  there  four  or  five  days  ago 
{laughter) ; viSiS  never  stopped  by  anybody  from  following  his  trade,  except  in  the  unlawful- 
season  of  the  year. 

Cross-examined 
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Cross-examined  by  Mr.  Bennett. — Used  to  catch  trout  below  Thomond  Bridge  when  the 
tide  was  out ; nerer  fished  with  a net,  but  would  if’  he  knew  how ; always  stuck  to  his  rod  ; 
remembers  when  the  corporation  was  there,  the  men  used  to  catch  fish  for  them  j they  are  all 
•dead  now. 

Counsel. — Do  you  mean  the  fish  or  the  corporation? 

Witness. — The  corporation,  sir ; the  new  corporation  are  alive,  but  all  the  old  ones  are 
dead  ; when  witness  might  be  many  a mile  from  this,  some  of  them  might  be  buried ; by  Gor, 
witness  does  not  recollect  who  they  were ; remembers  Mr.  John  Crips,  and  he  was  as  good 
a fisherman  as  ever  took  a rod  in  hands ; many  a day  witness  fished  with  him  ; never  asked 
his  leave  to  fish  ; never  saw  him  take  a cot  or  net ; was  in  the  habit  of  looking  for  a mea?s 
meat  for  himself,  and  it  was  not  his  business  to  watch  them  taking  cots  and  nets  ; often  fished 
in  the  north  of  Ireland  ; never  knew  persons  prevented  from  fishing  in  the  Shannon,  except  in 
the  breeding  season,  from  the  12th  of  August  to  the  1st  of  February,  but  that  was  only  to  guard 
the  spawning  fish ; knew  people  of  the  name  of  M‘Adam  to  hold  the  weir ; never  saw  them  take 
any  boats,  or  knew  them  to  send  people  to  watch  the  river  ; witness  used  to  go  with  gentlemen 
to  fish,  who  paid  witness  his  hire ; Mr.  Crips  always  paid  witness  for  fiishing,  when  he  went 
with  hinr ; a great  many  colonels  and  captains  that  are  in  the  West  Indies  now  used  to  fish 
there;  was  always  pai^  the  currency  by  Alderman  Crips,  whether  they  caught  fish  or  not, 
and  got  besides  plenty  of  good  beef  and  mutton,  and  porter  and  bread  ; did  not  drink«.  glass 
of  whiskey  these  40  years,  and  that  is  what  no  genUemair  in  the  court  could  say.  (Great 
laughter). 

Counsel, — Tel!  me  how  much  fish  you  ever  caught  in  a day  ? — ITitnces. — 21  salmon. 

I thought  you  only  caught  trouts  1 — Witness. — Oh,  yeah,  trouts  indeed  ! they  would  not 
buy  salt  tor  iny  porridge. 

To  Mr.  Fitzgerald. — Many  a gentleman  besides  corporation  men  used  to  go  fish  with 
witness ; never  got  any  hindrance,  except  when  the  Act  would  be  in. 

Michael  Hartigan  sworn,  and  examined  by  Mr.  O’Biien. 

Knows  the  salmon  weir,  and  castle  near  it ; knows  a place  called  Boak,  or  Parteen-beg ; 
the  old  men  used  to  call  it  so  in  witness’s  memory;  that  is  at  the  north  side  of  the  salmon, 
weir;  knows  a little  island  near  the  salmon  weir ; that  is  the  one  witness  described;  that 
island  always  went  by  the  name  of  Parteen-beg  or  Boak,  by  the  old  fishennen,  but  the 
moderns  call  it  Parteen-beg  ; Parteen  Creek  goes  no  further  than  the  tail  of  the  island  ; 
knows  Poolbeg ; often  went  with  his  grandfather  betimes  up  to  see  the  men  fish,  and  saw 
84  salmon,  two  peal,  two  trouts,  and  a pike  taken  together  in  one  draught,  with  nets  ; thenr 
were  the  old  fishermen  ; can’t  say  whether  they  were  employed  by  the  owner  of  the  weir, 
or  whether  they  rented  it ; witness’s  grandfather  told  him  that  he  and  the  other  old  men 
rented  that  hole  at  CO  1.  a year ; Poolbeg  is  near  up  to  tbe  sabnon  weir  ; it  is  between  the 
end  of  Boak  and  the  weir ; that  Poolbeg  is  not  the  same  as  when  witness  first  knew  it,  for 
they  turned  the  stream  that  came  down  into  Poolbeg  right  into  the  centre  of  the  weir,  and 
leaves  Poolbeg  now  a dead  pool ; heard  they  used  to  kill  300  or  400  salmon  a day  there ; 
they  used  to  I'ent  it  from  the  corporation;  o/  course  they  used  to  fish  with  cots  and  nets; 
heard  of  a place  called  Fisher’s  Tent ; that  was  on  the  island  of  Parteen-beg,  or  Boak  ; it 
was  a small  mud  tent,  made  with  mud,  roofed  with  oak,  and  thatched,  where  the  fishermen 
used  to  boil  their  victuals ; heard  of  a place  called  Fisher’s  Stent ; and  heard,  from  his 
grandfather  and  the  old  men  of  the  fishery  of  Limerick,  that  the  boundary  at  the  north  side 
was  the  lower  end  of  Parteen-beg  Island,  at  the  south  side  Poolcolaha  Island,  and  Amanagh 
Stones  in  the  centre  of  the  river,  and  Thomas’s  Island  on  the  east;  Poolcolaha  Island  is  part 
of  Corbally;  it  is  not  far  from  the  salmon  weir  ; there  is  a castle  builtmore  to  the  west  than 
the  salmon  weir ; it  is  in  the  bounds  of  the  Fisher’s  Stent ; Poolbeg  is  within  tbe  boundaries 
of  the  Fisher’s  Stent ; the  island  of  Poolcolaha  is  not  far  from  the  lands  of  Corbally;  you 
might  walk  into  it  in  summer  by  taking  your  shoes  and  stockings  off. 

Cross-examined  by  Mr.  Smith. — Cannot  tell  when  the  hut  was  built,  nor  could  his  father 
or  grandfather ; witness’s  great-grandfather  held  the  pool  under  the  corporation  ; can’t  tell 
how  long  since  that  was ; but  his  grandfather  died  41  years  ago,  and  of  course  the  great- 
grandfather held  it  before  him;  &Ir.  Gabbett  interfered  with  people  fishing  in  the  river; 
very  often  people  came  to  prevent  witness  from  fishing,  but  he  would  not  be  prevented  by 
them;  was  brought  before  the  magistrates  for  fishing  since  Mr.  Gabbett  became  tenant; 
fished  repeatedly  night  after  night  without  prevention,  from  sunset  to  sunrise  in  the  morn- 
ing; witness’s  son,  Thomas  Clancy,  and  John  Liddy,  used  to  fish  with  him ; Thomas  Clancy 
is  not  the  defendant  here,  but  his  uncle ; he  is  a married  man  and  lives  with  his  wife 
(laughter) ; often  knew  Tom  Clancy,  the  defendant,  to  be  out  fishing  at  night ; used  to  meet 
him  and  smoke  with  him  ; heard  from  the  defendant  that  he  -was  summoned;  Tom  Dwyer, 
the  defendant,  used  to  be  out  fishing  with  his  own  company ; heard  that  he  was  before  the 
magistrates. 

To  Mr.  O'Brien. — Mr.  Andrew  James  Watson  had  the  weir  before  Mr.  Gabbett;  he 
never  summoned  witness  nor  any  one  else,  until  Mr.  Gabbett  began  to  surrimon ; the  reason 
they  used  to  fish  at  night  was,  because  it  was  the  best  time ; if  they  fished  by  day,  in  clear 
water,  the  fish  would  run  from  the  nets  ; neither  Dwyer  or  Clancy  used  to  fish  in  witness’s 
boat ; has  been  fishing  41  years. 

0.40.  c 4 To 
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To  Mr.  Monsell. — Can’t  say  whether  the  men  that  used  to  fish  Poolbeg  used  to  fish 
down  the  river;  never  heard  of  any  place  being  rented  down  farther. 

To  Mr.  Smith. — People  came  to  prevent  the  men  from  fishing  below  the  weir,  but  they 
persevered;  M'Adam’s  men  came  down  with  arms,  and  fired  off  Corbally  banks  at  the 
men;  witness’s  comrade  was  hit  with  a slug  in  the  face;  they  left  him  at  home;  they 
returned,  and  met  M' Adam’s  men  on  the  island  bank;  witness  went  down  to  the  cot  and 
found  a soldier’s  musket  in  her ; the  three  men  they  had  met  had  each  guns  ; the  fishermen 
took  them  and  sent  them  home  without  their  fire  sticks ; they  brought  them  to  Spring  Rice ; 
he  sent  them  to  General  Barry,  and  General  Barry  got  one  of  the  charges  drawn ; and  it 
was  eight  fingers ; an  information  was  got  again  them  for  the  robbeiy  of  the  guns ; we 
were  all  tried  at  summer  assizes  1816  before  the  judge,  and  we  were  all  acquitted  and 
turned  out  of  court,  and  then  the  gentlemen  told  us  to  go  and  fish  until  we  were  tired. 

Mr.  .JoJm  Blair  sworn,  and  examined  by  Mr.  Collins. 

Is  pro-collector  of  excise  in  this  city;  receives  the  quit  rent  and  Crown  rents  for  this 
city  ; has  one  of  the  rental  books  in  court ; it  is  one  of  the  books  of  the  office;  the  corpo- 
ration of  Limerick  have  been  in  the  habit  of  paying  a number  of  rents ; they  pay  for 
Scattery  Island  2 1 16  s.  4 d.  per  annum  ; Rhebogue,  19s.  7 d. ; fora  fee-farm,  10/.  7s.  8Jd. 
per  annum ; they  pay  for  a weir  called  the  Fisher’s  Stent,  6s.  lA  d.  per  annum  present  cur- 
rency, 6s.  8d.  Irish  currency ; they  pay  for  the  salmon  weir,  commonly  called  the  Lax  Weir, 
5 1,  Irish,  by  patent  to  Sir  George  Preston.  Witness  here  read  the  description  as  stated  in 
Preston’s  orant.  The  gross  rent  in  the  patent  to  Preston  was  subsequently  divided  into 
four  portio*ns  ; the  date  of  that  book  is  1769,  but  there  are  older  books  ; the  corporation 
have,  in  witness’s  time,  paid  the  whole  5 1.  in  that  grant  of  Preston’s  ; the  Two-penny  Books 
are  books  that  a daily  entry  is  kept  in. 

Cross-examined  by  Mr.  Smith. — ^That  is  the  earliest  book  we  have,  the  others  have  been 
sent  up  to  Dublin. 

To  Mr.  Collins. — ^The  corporation  are  only  paying  3 /.  11 8 d.  Irish. 

To  the  CowrJ.— The  entry  in  the  book  begins  with  Sir  George  Preston,  patentee,  tenant 
to  the  corporation. 

The  Court  here  required  the  book  to  be  handed  up,  and  examined  it  minutely  for  a con- 
siderable time. 

To  Mr.  Collins. — Has  been  receiving  the  5 1.  since  the  year  1829,  over  five  years.  The 
book  begins  with  1769  and  ends  with  1773. 

The  defendants’  case  closed  here,  when  it  was  announced  that  Mr.  Smith  would  speak  to- 
evidence  at  10  o’clock  next  morning,  to  which  hour  the  Court  adjourned. 

Fifth  Day. 

The  Court  sat  at  11  o’clock  this  day,  and  the  jury  having  answered  to  their  names, 

Mr.  O’jBrien  handed  in  the  Crown  rent  hook  since  1829,  to  prove  the  payment  of  the 
entire  sum  of  5Z.  on  Sir  George  Preston’s  grant,  by  the  corporation,  up  to  this  time. 

Judge  Ball  then  proceeded  to  charge  the  jury  as  follows  Gentlemen  of  the  jury,  we  are 
at  length  arrived  near  the  conclusion  of  this  important  and  very  entangled  trial.  It  cannot 
be  denied  but  a variety  of  questions  of  great  difficulty  and  importance  have  occurred,  and 
I must  add,  that  there  are  some  questions  of  great  difficulty  and  great  importance  yet  to  be 
solved,  and,  according  to  my  apprehension,  there  is  great  difficulty  at  both  sides  of  the  case. 
The  main  question  to  which  your  attention  has  been  directed,  is  what  is  called  the  seisin  of 
Queen  Elizabeth,  that  is,  whether  she,  when  she  granted  by  patent,  in  the  25th  year  of 
lier  reign,  a certain  several  fishery  to  the  citizens  of  Limerick,  had  herself  that  property  to 
enable  her  to  give  effect  to  that  grant ; the  term  therein,  ‘ several  fishery,’  you  are  by  this 
lime  aware  means  a right  of  fishery,  exclusive  of  the  rest  of  the  King’s  subjects,  and  the 
question  therefore  will  be,  if  Qoeen  Elizabeth,  at  the  time  she  executed  that  grant,  was- 
seised  of  such  several  fishery?  That,  gentlemen,  is  the  first  questiou  in  point  of  order,  and 
probably  the  first  also  in  point  of  importance,  because  if  you  should  coma  to  the  conclusion 
that  she  was  not  so  seised,  there  is  an  end  to  all  further  inquiry.  The  title  under  which  the 
plaintiff  derives  his  case  is  the  patent  of  Queen  Elizabeth,  and  if  you  could  come  to  the 
conclusion  that  Queen  Elizabeth  had  not  the  right  which  she  affected  to  grant,  there  is  an 
end  to  the  case.  Gentlemen,  the  next  matter  in  point  of  importance  would  appear  to  be- 
this,  whether  supposing  Queen  Elizabetli  to  have  been  so  seised  of  a several  fishery,  did  she 
grant  it  to  the  corporation  of  Limerick  ? And  in  speaking  of  a several  fishery  here,  I meant 
a several  fishery  in  the  place  where  the  trespass  is  admitted  to  have  been  committed  on  this 
occasion,  namely,  between  the  Lax  Weir  and  Thomond-gate  Bridge,  and  in  what  is  called 
the  Fisher’s  Stent,  extending  downwards  to  Cnitloemore,  and  you  must  he  satisfied  wliether 
she  had  a several  fishery  on  that  portion  of  the  river  at  the  time  of  the  grant,  and  as  I told 
you  of  the  first  subject  of  inquiiy,  unless  you  are  satisfied  that  she  had  that  right,  and  that 
she  did  grant  it  in  this  place,  there  is  an  end  to  the  case  also.  The  third  main  inquiry  in 
this  case,  supposing  you  are  satisfied  on  the  other  part  of  it,  is,  what  are  the  boundaries  of 
M-hat  is  so  granted,  and  how  are  tliey  defined?  There  are  several  other  matters  of  feet 

which 
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^vhich  yoo  wilUmve  to  be  satisfied  of,  but  these  are  the  main  questions  in  the  case,  and  of  A™endb.  No 
course  they  mil  command  your  most  serious  attention  ; and  as  regards  the  question  of  lam 
on  the  subject,  it  is  fortunate  we  have  no  difference  of  opinion  whatever.  It  is  exceedinelv 
plain,  simple,  arid  mteiligible ; it  admits  of  no  dispute,  and  no  dispute  has  arisen  about  it  • 
for  as  a nght  of  law,  every  subject  of  the  Crown  has  a right  to  fish  in  a navigable  river 
anarni  ofthe  sea,  such  as  the  River  Shannon  is ; yet  the  Crown  may-have,  byprescriptionor 
j what  might  be  under  other  circumstances  a common  piscary, 

and  the  plaintiffs  case  is.  that  he  is  entitled  to  that  right  against  all  the  other  subjecte 
ot  the  Crown,  or  iii  other  words,  that  he  has  a several  fishery  in  that  portion  ofthe  river  - 
and  It  he  has,  gentlemen,  I am  bound  to  tell  you  that  that  right  is  as  much  under  the  pro- 
tection of  the  law  as  the  right  of  any  one  of  you  to  your  own  estates,  although  it  be  a dero- 
gation of  the  common-law  right;  and  if  he  has  a property  in  it,  it  is  equally  sacred  and 
protected  by  law  as  any  other  possession  he  may  have ; and  therefore,  gentlemen,  not  enter- 
tainmg  any  doubt  of  your  intelligence,  your  experience,  and  your  talent,  I camiot  suppose  it 
necessary  to  caution  you  not  to  be  led  away  by  any  prejudice  against  monopoly,  or  anythinff 
ot  the  kind,  lor  I camiot  suppose  that  such  a consideration  would  enter  your  mind.  Monopoly 
IS  a kind  of  nickname  given  to  property  of  this  description.  It  is  an  odious  term,  and  it  is 
enough  to  name  it,  to  excite  a prejudice  against  it;  but  call  it  bv  any  term  odious  as  you 
please,  the  Jaw  considers  it  to  be  as  sacred  property  as  any  it  can  apply  to,  and  its  protection 
must  be  extended  in  the  same  degree  as  to  any  other  description  of  property  in  the  country 
On  the  other  hand,  It  IB  perfectly  natural,  that  where  you  find  a claim  made  in  opposition  to 
that  common  right,  you  should  watch  with  vigilance  eveiy  step  taken  to  establish  such  a 
claim,  and  you  should  give  the  plaintiff  the  benefit  of  the  evidence  in  every  instance  where 
It  IS  clear  and  satisfactory.  The  plaintiff  in  this  instance  proceeds  to  establish  his  case 
by  showing  a nght  of  exclusive  fishery  in  the  Crown  devolving  to  him,  whereby  he 
seeks  to  depnve  all  Her  Majesty’s  subjects  of  the  right  of  fishing  iu  this  river ; and  on 

the  first  question  of  this  issue  he  has  found  it  necessary  to  revert  to  many  acts  of  her 

predecessors  m foimer  times,  for  tlie  purpose  of  leading  your  minds  to  the  conclusion  that 
they  liad  this  nght ; and  he  therefore  goes  back  to  the  reign  of  King  John,  and  the  first 
document  he  pi'<^uces  is  a grant  in  1202  of  that  fishery,  and  another  document  relating 
T *i  ?‘  documents  ascertains  that  at  that  time  the  Crown  ot 

jinglano  deemed  itself  to  have  an  estate  in  the  fishery  of  Limerick ; the  second  you  find 

rather  mm-e  precise  m reference  to  the  property  in  quesiion.  It  is  still  called  a fishery  but 
Uiere  is  this  additional  circumstance  to  be  taken  into  account : it  ascertains  that  the  bishop 
had  made  some  claim  to  this  fishery,  and  that  the  king  commuted  that  claim  by  a yearly 
mim  of  10 1.,  to  be  paid  out  of  tiie  fee-farm  rents  and  other  estates  in  the  city  of  Limerick 
IJiose  documents  are  followed  by  a great  many  others,  all  adduced  for  the  same  purpose 
namely,  to  show  that  m the  several  reigns  which  followed  John,  viz.  Edward  12  & 3 
•Richard  2,  and  subsequent  reigns,  you  find  the  sovereigns  dealing  with  this  property  in 
the  fisheries  of  Limerick  as  if  it  were  their  own.  In  the  two  first  of  these  documents  you 
find  nothing  mentioned  but  the  word  fishery ; but  as  we  proceed  chronologically  we  find  more 
precision  In  the  year  1274.  in  tlie  reign  of  Edward  2,  we  have  a writ  wherein  the  property 
IS  described  as  a gulf  in  our  waters  of  Limerick.  Now,  as  we  have  had  this  word  gulf 
Euthcient  y debated,  we  shall  see  by-and-by  whether  it  is  necessary  you  should  assume 
the  translation  to  be  correct;  that  writ  is  followed  by  an  inquisition  in  the  year  1276,  and 
It  is  only  necessary  to  say,  that  in  this  document  the  property  is  described  in  the  same 
terms  as  the  words  of  the  writ.  Then  follows  a succession  of  what  are  called  Pipe  Rolls, 
and  we  have  had  abundant  evidence  as  to  tlie  nature  of  them.  These  have  been  brought 
forward  lor  two  or  three  purposes,  but  the  main  purpose  is  to  show  the  payment  of  10  L 
a year,  which  I told  you  had  been  made  payable  by  tire  charter  of  King  John  out  of  the 
ee-farm  rents  of  the  city  to  the  Bishop  of  Limerick.  We  have  in  1390  a grant  from 
doonmif,’  that  the  description  is  still  more  enlarged  than  in  any  of  the  preceding 

documents ; and  I shall  give  the  description  verbatim,  as  it  may  become  of  much  imporf- 
*1?  you  to  arnve  at  the  nature  of  the  property  and  the  boundaries  of  the  fishery ; 

it  is  there  called  a gulf  in  our  waters  called  Shannon.  Some  other  documents  were  read  m 
Elizabeth  ; but  they  are  all  adduced  for  the  purpose  of 
In?- V property  as  part  of  their 

! anj.juhentance.  Now,  gentlemen,  on  this  part  of  the  case  T sLuld  call  your  atteu- 
can  easily  understand  why  it  is  that  at  this 
?)np,=n  cannot  be  much  direct  evidence  produced  as  to  the  seisure  in  fee  of 

default  of  direct  evidence  on  the  question,  the  acts  done  by  those 
naturally  resorted  to,  to  prove  her  title.  Accordingly  you 
tiTTAis  ji  ' ^ *nto  account  the  fact  to  be  ascertained,  the  great  distance  of 

done,  and  also  the  description  of  property  contained  in  them, 
minds  whether  Queen  Elizabeth  was  seised  in  fee  at  the  time  she 
e le  giant  of  the  property  in  question.  I need  hardly  remark  to  you,  that  if  there  were 
ti°  *#;  evidence  in  the  case  to  enable  you  to  identify  the  fishery  tlierein  described  -with 
e s leiy  in  question,  it  would  he  hardly  po.'isible  for  you  to  arrive  at  a conclusion  on 
e subject.  You  will  then  ask,  how  are  we  to  know  that  what  is  called  the  fishery  in 
le  giant  by  John,  and  in  the  other  document  the  fishery  of  our  gulf  near  the  city  of 
Limerick,  and  in  our  waters  there  called  Shannon,  is  the  same  as  the  portion  ofthe 
oiiannon  intervening  between  the  pencil  mark  on  the  map  and  Cratloemore  ? Well,  the 
piainfin  produces  a document,  which  is  called  the  enrolmeut  of  a lease  from  Queen 
Elizabeth  to  a person  named  Molyneux,  bearing  date  in  the  19th  year  of  her  reign.  By 
this  she  demises  or  grants  to  Edward  Molyueux  the  weirs  commonly  called  the  fishe/s 
“■'t'’-  d Stent, 
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Stent  near  the  city  ot  Limerick,  which  lie  from  the  Lax  Weir  on  the  east  to  the  river 
nicrh  Castle  Donel  on  the  west.  Now,  gentlemen,  there  is  a description  with  its  bonn- 
danea  on  the  four  points  of  the  compass  given,  and  the  plaintiff  calls  on  you  to  conclude 
that  that  description  of  the  fishery  answers  the  descnption  of  the  fishery  now  m question, 
and  that  it  is  a fishery  extending  from  the  point  I have  adverted  to  to  Cratloemore. 

BrfoiVl  go  further!  I shall  call  your  attention  to  the  fimt  document  the  plaintiff  relies  on. 

It  would  however,  perhaps,  be  more  regular  for  me  to  draw  your  attention  to  the  second 
Dar7of  thi8Tase,nLely,wheth  she  Jranted  a several  fishery  to,  the  citizens  of  Limerick 
? natpnt  in  the  26tli  vear  of  her  reign.  You  may  recollect  that  m that  patent  a previous 
plte'nfwac  f'e  Weir,  and  I Ihint  that  ic  the  first  rime 

the  name  is  mentioned,  and  that  was  panted  by  Henry  e,  without  any  rent.  Aftei 
that  patent,  the  patent  of  Elizabeth  proceeds  to  grant  to  the  corporation 
in  the  waters  of  Shannon,  within  the  liberties  of  the  city  of  Limerick,  at  a lent  of  6 s.  6d.  pei 
annum.  Gentlemen,  upon  this  patent  the  plaintiff  rehes  as  establishing  a Jjtl®  1"  ^ ^ 

uortion  of  the  weir  in  question,  and  which,  he  says,  is  what  the  patent  calls  F^hei  s Stent, 
lie  follows  that  up  by  producing  a document,  for  the  purpose  of  showing  that,  at  the  time 
of  the  Commonwealth,  three  persons  were  in  possession  ot  the  property,  and  that  the  coipo- 
ration  of  Limerick  were  unlawfully  disseised  of  it,  but  that  after  the  restomtiori  of  Chailes  2 
they  again  got  possession  of  it,  under  the  same  title  by  which  they  formerly  held  it,  name  y, 
the  patent  of  Queen  Elizabeth.  In  farther  confirmation  of  this  portion  of  his  case  namely, 
thaUt  was  grmted,  he  relies  on  what  is  called  the  Crown  rental  during  the  year  3057,  the 
period  of  the  Commonwealth,  and  which  describes  the  fishery  of  Limerick  as  the  salmon 
weir  and  net-fishing  property,  importing  (as  he  would  have  ^ 

but  something  else,  which,  in  the  patent  of  Elizabeth,  was  c^led  the  Fisher  s Stent ; and  he 
brings  this  as  a further  covroboi-ation  of  his  having  got  this  Fisher  s Stent  as  well  as  the  Lax 
Weir.  He  then  produces  a lease,  whereby  it  would  appear^that  m the  year  1719  the  cor- 
poration took  on  themselves  to  grant  to  seven  lessees  the  weir  and  net  fishing,  or  F'shers 
Stent  I have  selected  these  as  showing  what  he  relies  on  to  prove  the  extent  o his 
erant,  and  that  it  includes  not  only  the  Lax  Weir,  but  also  the  net  fishing  or  Fisher  s 
Stont  which  he  treats  as  synonymous.  Such  is  the  substance  of  his  case  on  this  point, 
iiamelv,  the  title  of  the  corporation  as  derived  under  Queen  Elizabeth ; and  now  we  shall 
refer  to  the  first  document  in  evidence,  relating  to  that  which  the  plaintiff  contends  is  his 
property  and  this  is  the  lease  to  Moiyneux,  which  descnbes  certain  boundaries,  as  I have 
already  given  them  to  yon,  at  a rent  of  63  s,  4d. ; the  plaintiff  follows  up  this  by  evi- 
dence of  the  payment  of  this  rent,  under  the  lease,  aiul  the  documents  which  he  rehes 
on  are  those  Crown  veniah,  of  which  we  heard  so  much  m the  early  part  of  this  case. 
Now,  these  documents  have  been  impeached,  as  not  being  entitled  to  such  credit  as 
would  induce  a jury  to  treat  them  with  much  weight  in  this  case,  and  one  of  the  rea- 
sons that  is  given  is,  that  they  describe  the  citizens  of  Limerick  as  the  mayor  and  sheriffs, 
whereas,  in  point  of  fact,  there  was  no  such  body  as  the  mayor  and  sheriffs  in  existence 
until  the  time  of  James  1 ; they  were  the  mayor  and  bailiffs  until  that  time.  It  is  said 
that  this  document  must  be  incorrect,  because  it  anticipates  what  did  not  occur  until  a 
long  time  after ; hut  the  plaintiff  replies  to  that  by  saying  it  must  have  been  dmwn  up 
at  a subsequent  period  to  the  date  of  it.  These  observations  were  suggested  on  each 
side  with  great  weight,  and  it  is  for  you  to  consider  whether  you  can  act  upon  them  as 
evidence  of  the  matters  they  are  produced  to  sustain.  The  plaintiff  has  brought  forward 
a rental  of  1613,  the  11th  James  1,  in  which  the  mayor  and  bailiffs  are  debited  as 
tenants  of  the  gulf  called  the  Fisher’s  Stent,  as  lying  from  the  Lax  Weir  on  the  east, 
to  tlie  river  called  Castle  Connell  on  the  west.  Now  this  corresponds  very  nearly  with 
the  description  in  the  lease  to  Moiyneux,  with  this  difference,  that  instead  of  being  to 
the  river  nio-h  Castle  Donel,  it  is  to  the  river  called  Cnstle  Oonnell.  The  next  docu- 
ment on  whTch  the  plaintiff  relies  is,  in  1643,  the  18th  and  19th  Charles  1,  where  the 
mayor  and  sheriffs  are  returned  as  tenants  for  the  Fisher’s  Stent,  at  6 s.  8 d.  per  annum,  and 
it  is  also  described  as  part  of  the  ancient  inheritance  of  the  Crown.  You  will  consider 
whether  that  has  not  some  weight  in  showing  it  to  be  part  of  the  property  of  the  Crown  at 
the  time  Queen  Elizabeth  executed  the  grant.  It  then  becomes  necessary  that  the 
plaintiff  should  resort  to  some  other  evidence  to  show  where  this  Castle  Donel  is;  and  for 
this  purpose,  be  jiroduces  an  inquisition  which  shows  that  Cratloemore  was  considi^red  to  be 
within  ihe  then  boundaries  of  the  city  of  Limerick,  according  to  the  tradition  of  ancient 
men.  It  does  not  find  that  it  was  within  the  boundaries;  all  the  jurors  find  is,  that  ancient 
men  rem-esented  it  to  be  so,  and  it  further  says  that  Cratloemore  was  then  an  alias  for 
Castle  Donel.  You  observe  that  the  description  in  the  lease  to  Moiyneux  was  that  the 
Fisher's  Stent  was  near  the  city  of  Limerick,  and  the  patent  of  Elizafceth  describes  it  as 
within  the  boundary  of  the  city  of  Limerick.  The  rental  of  1643  describes  it  as  being 
within  the  city  of  Limerick,  and  the  inquisition  follows  it  up  by  saying  that  old  men  repre- 
sented to  the  jurors  that  Crathie  was  then  within  the  boundaries  of  the  city.  Now,  sup- 
posing that  you  be  satisfied  of  that,  the  next  question  is,  are  you  satisfied  that  Cratloemore 
was  an  alias  for  Castle  Donel?  and  one  of  the  witnesses  tells  you  that  nigh  this  place  there 
is  a small  river,  wide  at  the  mouth,  but  narrowing  as  it  enters  the  country.  '1‘hen,  the 
plaintiff  calls  on  you  to  say  that  that  river  is  the  one  described  in  the  lease  to  Moiyneux,  as 
one  of  the  boundaries  of  the  Fisher’s  Stent.  Gentlemen,  such  is  the  evidence  on  which  the 
plaintiff  calls  on  you  to  believe  that  he  has  established  the  Fisher’s  Stent,  which  passed  to 
Moiyneux,  under  the  lease  of  the  19th  of  Queen  Elizabeth,  as  a portion  of  the  river  extend- 
ing I rom  the  Lax  Weir  on  the  east,  to  the  river  nigh  Castle  Donel  on  the  west,  and  accord- 
ingly he  insists  that,  so  far,  he  has  ascertained  the  boundary  of  his  property,  and  having 

travelled 
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travelled  so  far,  says,  that  is  what  was  given  under  the  lease  to  Molyneux,  and  which  was  Apfrendix,  No. 
afterwards  granted  by  patent  to  the  corporation  of  Limerick.  — . 

Gentlemen  of  the  jury,  you  observe  that  the  Fisher’s  Stent,  whatever  it  is,  or  wherever  it 
was,  is,  at  all  events,  ascertained,  by  this  document,  to  be  within  the  boundaries  of  the  city 
of  Limerick  at  the  time  it  was  granted,  and  the  very  circumstance  of  the  river  near  Gratloe- 
niore  being  the  boundaries  of  two  parishes  named  Eilely  and  Kilfintenane,  goes  somewhat  to 
show  that  it  may  have  been  tlien  made  the  boundary  of  the  ancient  liberties  of  the  city. 

Now,  on  that  evidence  the  plaintiff  insists  that  he  is  entitled  to  the  fishery  of  the  river 
between  the  limits  I have  mentioned.  Gentlemen,  these  three  most  important  points  are  the 
most  material  in  the  phiinlitf’s  case.  It  now  becomes  necessary  to  prove  that  he  has  the 
possession,  and  accordingly  he  proceeds  to  examine  a person  who  proves,  that  on  one  or 
more  occasions  subsequent  to  his  taking  a lease  in  ’34,  he  (the  witness,  the  Eev.  Mr.  Moore,) 
applied  to  him  for  liberty  for  persons  to  fish  in  the  river.  He  says,  that  on  some  occasions 
he  obtained  that  permission,  and  in  one  instance  it  was  refused;  and  he  also  said,  that  the 
plaintiff  kept  watchmen  to  protect  the  fishery  in  the  river,  and  that,  I think,  was  the 
substance  of  the  verbal  testimony  of  the  plaintiff’s  possessii)n  of  this  several  fishery.  You 
will  consider  whether  there  is  not  something  in  that,  impoiiing  at  least  a claim  to  the 
exclusive  right  of  fishing  in  the  river.  He  gives  leave  in  some  instances,  he  refuses  in 
another  instance,  and  he  leaves  watchmen  there  to  protect  it.  Such  acts  ou  his  part  would 
certainly  amount  to  a claim  of  possession,  fs'om  which  he  would  seek  to  exclude  all  the  rest 
of  the  community.  He  again  relies  on  the  lease  of  1719  as  proof  of  an  exclusive  possession 
on  the  part  of  the  corporation  ; of  course  he  cannot  go  back  and  show  by  the  evidence  of 
living  witnesses,  that  such  a claim  was  exercised,  but  lie  produces  that  lease  from  the  cor- 
poration purporting  to  give  to  the  seven  lessees  an  exclusive  right.  He  relies  on  it  as  an  act 
ou  their  part  showing  an  exclusive  possession  of  this  fishery,  and  he  follows  that  up  by  pro- 
ducing  a receipt  in  1741  to  John  Vincent,  as  evidence  of  his  having  paid  the  rent  reserved  in 
that  lease.  Gentlemen,  this  is  the  whole  of  his  evidence  on  this  point,  which  is  also  relied 
on  as  importing  an  exclusive  right  of  possession  on  the  part  of  the  corporation.  Now  the 
witness  Hartigan,  says,  that  his  great  grandfather  held  Poolbeg  under  the  corporation,  at  a 
rent,  and  the  plaintiff  says  again  that  is  an  act  importing  a possession  of  this  several  fishery ; 
such  is  the  case  with  reference  lo  his  possession,  and  he  now  relies  that  he  has  made  out  a 
title,  and  has  proved  his  possession  under  that  title;  the  defendant  then  takes  up  the  case, 
and  proceeds  to  show,  that  the  plaintiff  has  failed  altogether  in  that  part  of  the  case  : you 
will  observe  that  ihe  defendants  are  not  called  on  lo  make  out  any  title  in  themselves,  be- 
cause they  have  a common  law  right  to  fish  in  this,  and  therefore  the  onus  is  thrown  on  the 
plaintiff  to  show  an  exclusive  right  to  the  satisfaction  of  a Jury,  and  accordingly  the 
defendant  rests— I was  going  to  say  on  his  oars  (a  laugh)  ; but  he  says  he  will  rest  on  his 
possession  and  his  common-law  title.  He  then  takes  up  the  first  material  inquiry,  which 
is  the-  seizin  in  lee  of  Queen  Elizabeth,  and  he  says  that  has  not  been  made  out  in  such 
a way  as  that  you  could  give  such  credit  to  it  as  to  find  your  verdict  for  the  plaintiff  on  it. 

In  the  first  place  he  insists  that  a jury  should  expect,  that  a plaintiff  coining  forward  in  such 
a case  as  the  present,  would  have  gone  into  some  evidence  to  show  that  the  corporation  from 
whom  he  derived  that  title  had  themselves  exercised  it  at  some  period,  either  remote  or  near, 
to  the  extent  of  excluding  the  public  from  the  common-law  right  of  fishing,  and  he  then 
asks  if  you  are  not  reasonably  led  to  entertain  a doubt  of  the  plaintiff’s  title  from  its  not 
having  been  proved  that  the  corporation  did  at  any  time  exercise  those  acts.  I have  already 
told  you  that  he  says  this  lease  of  1719  is  sufficient  proof  of  it.  On  the  other  hand  it  is 
said,  has  there  been  one  witness  brought  to  prove  that  the  corporation  ever  excluded  the 
public  . TJie  only  thing  I have  hearJ  on  this  point  is  what  Hartigan  stated  about  the  per- 
secution he  underwent  ou  the  absurd  charge  of  stealing  a gun.  You  do  not  find  that 
a prosecution  was  followed  up,  or  curried  any  further  against  the  fishermen,  except  this 
charge  of  stealing  the  muskets  from  the  persons  who  came  to  shoot  them ; so  that  no  ques- 
tion was  tried  as  to  the  right  of  the  fishery  itself.  It  is  perfectly  natural  that  Mr.  Gabbett, 
on  coming  int^o  possession,  should  assume  the  right  of  giving  permission  to  whom  he  pleased 
to  hsh,  and  of  refusing  whom  he  pleased ; but  there  is  no  proof  that  the  public  were  pre- 
vented from  fishing  in  the  river,  save,  as  the  witness  (Keane)  told  you,  out  of  the  season  or 
proper  time.  Upon  this  part  of  the  case  the  defendant  proceeds  to  impeach  the  several 
pieces  of  evidence  the  plaintiff  has  given.  Tiiat  much  disputed  word,  “ gnrges,”  here  enters 
veiy  Im'gely  into  the  discussion  at  both  sides  where  it  occurs  in  those  documents  given  in 
the  evidence,  which,  I believe,  are  all  in  Latin  or  Norman  French,  until  we  come  to  Moly- 
neux s lease,  and  you  are  called  upon  to  consider  that  word  as  meaning  a gulf.  I have  already 
told  you  that,  in  the  first  documents,  the  word  does  not  occur,  fishery  being  the  term  used 
there;  but  from  the  time  of  Edward  the  2d,  down  to  the  lease  of  Molyueux,  the  word 
^iges  is  used.  And  now  as  regards  the  proper  meaning  of  the  word,  the  defendants 
call  on  you  to  refer  to  the  pipe  rolls,  where  a sum  of  5/.  is  allowed  for  repairs,  and  tliey 
ask  are  you  to  believe  that  5l.  was  allowed  to  the  corporation  for  the  repairs  of  a gulf.  You 
will,  of  course,  give  this  such  credit  as  it  is  entitled  to.  Now,  in  another  of  these  documents 
there  is  a stipulation  that  those  gurges  should  be  delivered  up  in  the  same  state  as  when 
they  were  demised  or  gianted.  You  are  asked  whether  it  is  reasonable  to  suppose  that 
gulfs  should  be  delivei’ed  up  in  a particular  state  of  repair,  or  if  this  word  be  translated 
weir,  it  is  said  that  would  be  quite  consistent  to  have  it  repaired,  as  a weir  is  liable  to  go  out 
of  repair.  And  another  thing  that  is  urged  is,  that  in  the  English  documents  the  word 
used  is  weir,  and  that  tlie  term  gulf  does  not  occur  at  all.  That  is  the  substance  of  what  is 
relied  on  by  the  defendants  as  to  the  meaning  of  the  word  gurges ; and  it  will  be  for  you  to  say 
whether  the  word  means  weir  or  gulf,  and  according  as  you  consider  the  true  meaning  of’it, 

0.40.  t]  2 you 
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Appendix,  No.  a.  you  will  take  it  into  account  and  deal  with  it  as  you  consider  it  may  affect  the  question. 

Gentlemen,  those  are  the  principal  matters  for  your  consideration  in  respect  to  the  first 

question,  namely,  the  seizin  in  fee  of  Queen  Elizabeth,  for  it  is  not  denied  that  she  was 
seized  of  the  Lax  Weir,  but  it  is  denied  that  she  had  any  seizin  in  fee  of  the  river,  which  the 
plaintiff  insists  is  part  of  the  Fisher’s  Stent,  and  with  a view  to  sustain  that  position,  he 
insists  that  you  are  to  read  the  word  gurges  through  all  those  documents  as  importing 
a weir  and  not  a gulf ; and  supposing  you  consider  that  he  has  established  his  title,  you  will 
then  consider  the  terms  in  which  that  fishery  is  described  in  the  patent  of  the  25th  of 
Elizabeth,  namely,  the  Lax  Weir  and  Fisher’s  Stent. 

Mr.  Henn.—l  also  appeal  to  Coke  as  to  the  meaning  of  the  term  gurges,  which  would 
imply  that  it  is  a deep  gulf  or  pit  of  v/ater ; that  would  imply  a weir,  but  I do  not  think  it 
could  mean  a fishery  of  four  miles  in  length. 

The  Court. — But  I am  also  bound  to  tell  you  that  Coke  says  the  word  gulf  may  mean  the 
fishing  of  a river  as  well  as  the  soil;  and  now,  gentlemen  of  the  jury,  the  defendant  having 
insisted  that  there  is  nothing  to  show  that  Queen  Elizabeth  was  seized  in  fee  of  a several 
fishery  in  that  portion  of  the  river,  he  contends  that  all  she  granted  to  the  corporation  was 
a several  fishery  in  the  Lax  Weir ; and  when  I refer  to  the  lease  to  Molyneux,  I find  nothing 
there  but  the  weirs.  The  words  are,  the  weira,  commonly  called  the  Fisher’s  Stent,  near 
the  city  of  Limerick.  If  you  go  with  the  defendant’s  counsel,  and  if  you  conceive  he  has 
feirly  stated  the  import  of  the  case,  it  will  come  to  this,  that  by  the  lease  to  Molyneux, 
nothing  passed  but  the  weir.  Now,  of  necessity,  a several  fishery  is  not  a weir,  for  a several 
fishery  is  one  thing,  and  a weir  may  be  very  different.  Then  the  defendant  goes  further ; he 
calls  upon  you  to  notice  the  description  in  this  lease  to  Molyneux,  which  is  a weir  near  the 
city  of  Limerick,  and,  it  appears,  the  plaintiff,  in  his  statement  avera,  that  the  Fislier’s 
Stent  goes  through  the  city  of  Limerick,  and  passes  it  down  to  Cratloemore ; the  question 
then  is,  is  that  a correct  description  of  what  is  called  a fishery  near  the  city  of  Limerick ; 
on  the  other  hand,  you  are  referred  by  the  plaintiff  to  the  grant  of  12th  Richard  the  Second, 
1309,  by  which  was  granted,  the  fishery  of  our  gulfs  near  the  city  of  Limerick,  and  our 
waters  there  called  Shannon  ; now,  says  the  counsel  for  the'  plaintiff,  that  ascertains  two 
tilings,  first,  it  shows  that  the  Crown  takes  on  itself  to  grant  the  “ guiges,”  no  matter  whe- 
ther you  translate  it  weir,  or  gulf,  and  secondly,  of  our  waters  there  called  Shannon;  and 
he  says,  that  imports  of  necessity,  a fishery  distinct  from  the  weir,  if  you  chose  to  call 
gorges  a weir ; and,  gentlemen,  1 have  to  tell  you,  that  this  document  is  entitled  to  very 
serious  attention  on  your  part.  You  will  consider  it  carefully,  and  ask  yourselves  this  ques- 
tion, Migbtit  not  mean  the  fishery  and  the  water  there  called  Shannon,  and  would  the  pas- 
sage import  more  tlian  the  waters  in  the  weir  itself?  Then  the  plaintiff’s  counsel  insists 
that  you  find  in  one  of  the  rentals,  and  in  the  lease  of  1719,  the  words,  “ the  weir  and  net 
fishings and  he  asks,  Does  not  this  apply  to  a fishery  different  from  the  weir,  and  does  it 
not  imply  a right  to  fish  in  the  open  river  with  nets  ? That,  gentlemen,  would  be  the  obvious 
meaning  of  it.  The  defendants’ counsel,  however,  say  that  the  words  net  fishing  may  be 
read  as  importing  no  more  than  gurges,  but  I am  not  aware  what  bearing  the  view  so  sug- 
gested would  have  on  this  part  of  the  case.  “ 

The  defendants’  counsel  next  insist,  that  no  sufficient  evidence  is  given  of  a ri^ht  to 
a several  fishery  bavins  been  claimed  or  exercised  by  the  corporation,  but  the  praintiff 
meets  that  by  saying, 'mat  as  he  is  precluded  from  examining  members  of  the  corporation, 
he  cannot  go  beyond  his  documentary  evidence.  The  defendants’  counsel  next  insist  that 
the  lease  to  Molyneux  should  be  looked  on  with  great  caution  and  jealousy,  because 
it  is  on  the  face  of  it  a very  imperfect  document,  because  the  original  lease  was  in 
existence  to  the  knowledge  of  Mr.  Harding,  and  that  if  it  was  produced  it  would  have 
thrown  some  further  %ht  on  the  case,  and  he,  therefore,  calls  on  you  to  presume  that 
it  contained  something  unfavourable  to  the  plaintiff’s  case.  Now  the  plaintiff  insists,  that 
what  he  did  produce,  what  was  called  a copy  of  an  enrolment,  was  sufficient,  and  would  be 
the  only  legal  evidence  of  the  contents  of  the  instrument ; whether  it  was  so  or  not  I am 
not  called  on  to  decide;  I only  state  to  you  how  the  view  of  the  defendants’  counsel  was 
met,  or  rather  anticipated  at  the  other  side.  The  defendants’  counsel  then  call  on  you  to 
say  that  by  the  patent  of  Elizabeth,  it  was  impossible  the  plaintiff  could  be  possessed  of  a. 
several  fishery  down  to  Cratloemore,  when  the  modem  boundaries  have  been  proved  to  ex- 
tend down  to  tlie  M eelick  river,  but  it  is  said  on  the  part  of  the  plaintiff,  that  we  are  not  dealine: 
with  the  modern  boundaries  at  all,  but  with  what  were  tlie  boundaries  of  the  city  of  Lime- 
rick in  the  reign  of  Queen  Elizabeth.  We  are  then  referred  to  the  inquisition  of  1614  and 
we  find  by  that,  that  according  to  the  tradition  of  ancient  men,  Cratloemore  was  then  within 
the  boundanes  of  the  city.  Now,  gentlemen,  those  are  the  grounds  on  which  the  defendants 
impeach  the  plamtirs  right  to  recover  with  regard  to  possession.  And  we  now  come  to 
another  stage  m the  case ; the  defendant  says,  supposing  I fail  altogether  in  this  and  sup- 
posing the  jury  to  be  satisfied  of  the  seizin  of  Queen  Elizabeth,  and  that  she  granted  it- 
I now  proceed  to  show  that  the  plaintiff  cannot  recover  on  that  title  at  all,  and  I do  it  thus  • 
the  plaintiff’s  title  is  at  an  end  ; it  was  forfeited  to  the  Crown,  and  the  corporation  took  a 
new  title  imder  a tliii'd  party,  namely,  Sir  George  Preston.  Now,  gentlemen,  with  respect 
to  the  forfeiture  of  the  plaintiff’s  title  under  the  patent  of  Queen  Elizabeth,  the  case  stands 
thus  : it  appears  that  Charles,  in  the  I3th  year  of  his  reign,  granted  a patent,  in  which  it 
IS  recited,  that  the  corporation  forfeited  their  right  to  this  fishery  or  whatever  it  was  and 
you  have  that  confirmed  by  an  adjudication  of  Court,  and  thejudgment  of  the  Court  rec’itino- 
m like  manner,  that  the  title  of  the  corporation  had  been  forfeited,  and  that  Sir  Geoige 
Preston  was  entitled  to  the  properly  they  had  in  it,  and  you  find  that  followed  by  a further 
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Dateiit  grantinc'  all  this  to  Sir  George  Preston,  on  the  supposition  that  the  corporation  had  Appendix,  No. 
forfeited  their  claim ; but  that  is  not  all,  for  you  have  the  act  of  settlement,  whereby  the  legis- 
lature assumes  that  the  forfeiture  did  take  place ; now,  all  the  parties  that  I have  named  seem 
to  have  assumed,  that  a forfeiture  did  take  place,  and  not  only  that,  but  the  corporation 
may  be  said  lo  have  acted  on  that  assumption  by  some  dealing  with  Sir  George  Preston,  and 
by  o-etting  into  that  possession  which  had  been  granted  to  him  by  Charles  the  Second  ; hut 
lam  notnere  called  on  to  decide  the  question,  whether  a forfeiture  took  place  or  not;  this 
evidence  is  highly  important  in  another  view  of  the  plaintiff’s  case,  for  he  says,  that  whether 
•it  was  forfeiten  or  not,  he  shows  the  corporation  in  possession  under  Sir  George  Preston, 
and  he  says  it  was  the  same  property  they  enjoyed  under  the  patent  of  EUzabetli  that  was 
granted  to  Sir  George  Preston ; the  defendant  follows  that  up  by  saying,  that  accoidmg  to 
Uie  grant  to  Preston,  what  the  plaintiff  calls  the  Fisher’s  Stent,  was  a portion  of  the  river 
immediately  adjoining  the  Lax  Weir,  and  bounded  by  some  marks;  and  he  says,  if  I 
show  this  I am  entitled  to  a verdict  from  the  jury,  because  the  place  where  I fished  is  not 
within  the  boundary  of  the  fisher’s  Stent ; accordingly  he  calls  two  witnesses,  and  those  are 
two  fishermen,  and  they  are  both  as  intelligent  witnesses,  particularly  Ilartigan,  as  ever  1 
heard  under  examination,  and  their  testimony  has  been  very  properly  commented  upon,  as 
you  have  heard,  by  the  plaintiff’s  counsel,  but  I must  add,  that  they  appear  to  have  given 
their  evidence  not” only  with  intelligence  but  with  fairness  ; Keane,  the  first,  says  he  did  not 
hear  the  island  called  by  any  other  name,  but  Hartigan,  as  I understood  his  evidence,  did 
not  say  that  he  knew  the  place  to  be  called  Bouk,  but  merely  that  he  had  heard  of  its  being 
so  called  by  the  old  fishermen ; you  will,  of  course,  gentlemen,  take  into  account  the  matter  and 
manner  of  their  testimony,  and  see  how  far  you  can  act  upon  it,  and  if  you  satisfy  yourselves 
that  the  fishery  is  bounded  in  the  way  in  which  those  witnesses  described  it,  and  if  so,  I can  only 
tell  you  that  it  comprises  a very  inconsiderable  portion  of  the  river  with  reference  to  wliat  the 
.plaintiff  claims.  The  next  document  the  defendants  have  produced,  shows  that  about  the  year 
1678  Sir  George  Preston  became  anxious  to  part  with  his  property  to  the  corporation,  and 
applied  to  the  6rown  for  licence  to  do  so,  and  accordingly  the  King’s  letter  was  granted,  licens- 
ing him  to  sell  and  them  to  purchase  the  Lax  Weir  and  fishery  of  the  Shannon ; now  this  is 
consistent  with  the  plaintiff’s  case,  but  it  is  said  to  be  equally  consistent  with  the  defend- 
ants’ case,  for  that  the  fishery  alluded  to  was  the  fisbery  of  Poolb^.  The  next  document 
we  w ould  expect  would  he  some  record  of  tlie  sale  or  alienation  by  Sir  George  Preston  to 
the  corporation,  but  we  do  not  find  that  produced  at  either  side ; but  the  defendants  have 
resorted  to  the  quit-rent  books,  and  shown  that  the  rent  of  6 s.  8 d.  to  which  the  Fisher’s 
Stent  was  liable,  as  well  as  the  6 1.  which  was  Preston’s  rent,  have  b^n  since  paid  by  the 
corporation.  It  would  appear  that  .in  1769,  for  some  reason  unexplained,  the  corporation 
did  not  pay  more  than  3 /.  11  s.  8 d.,  but  they  have  latterly  been  paying  the  full  sum  of 
5 L 6 s.  8 d. ; but  with  respect  to  tlie  question  of  forfeiture,  I have  already  told  you  that  it 
does  not  come  before  me  ; it  is  enough  for  me  to  suy  that  I have  not  seen  sufficient  grounds 
to  induce  me  to  come  to  the  conclusion  that  it  did  take  place.  And  now  with  respect  to  the 
evidence  of  those  two  witnesses,  Hartigan  and  Keane;  if  you  credit  them,  you  will  have 
westward  of  the  Lax  Weir  what  was  a valuable  fisheiy  at  one  time,  tbough  not  part  of 
the  weir  itself,  namely,  Poolbeg,  and  you  will  then  consider  whether  the  existence  of -that 
does  or  does  not  satisfy  the  description  given  in  the  patent  of  Elizabeth  of  the  Fisher’s  Stent ; 
and  the  witness  further  said,  that  he  heard  from  old  fishermen  that  the  boundaries  of  the 
Fisher’s  Stent  was  St.Thomas’s  Island,  and  Poolcoliha  to  the  west.  You  will,  gentlemen  of 
the  jury,  make  up  your  minds  whether  you  have  not  now  got  a solution  of  the  main  dif- 
ficulty in  this  case,  namely,  to  ascertain  whether  or  not  the  claim  now  made  by  the 
plaintiff,  of  a several  fishery  in  this  river  down  to  Cratloemore,  be  or  be  not  well  founded. 

It  has  not  been  proved  in  what  portion  of  this  extent  of  the  river  the  trespass  was  com- 
mitted, but  if  you  be  satisfied  that  the  plaintiff  has  not  made  out  a title  to  this  part  of 
the  river,  namely,  from  the  Lax  Weir  to  Cratloemore,  you  will  be  bound  to  find  a verdict 
for  the  defendants  ; but  if  upon  the  whole  of  the  case,  taking  into  account  the  variety 
of  consideration  and  the  great  quantity  of  evidence  which  invites  your  attention,  you  are 
satisfied  that  the  plaintiff  has  this  right,  and  that  he  is  entitled  to  this  fishery,  you  are  then 
equally  bound  to  find  a -verdict  for  the  plaintiff.  Gentlemen,  this  case  has  been  so  long, 
and  so  complicated  by  facts  and  by  law,  that  I am  afraid  I have  not  succeeded  in  put- 
ting it  before  you  as  clear  as  I could  wish  ; however,  1 have  shown  you  what  the  views 
are  which  have  been  taken  on  both  sides,  and  what  has  been  put  forward  to  sustain  those 
views.  Having  already  detained  you  so  long,  I do  not  think  1 need  go  into  the  case  further, 
and  I shall  now  leave  the  whole  matter  in  your  hands,  perfectly  satisfied  that  no  considera- 
tion will  induce  any  man  amongst  you  to  look  at  anything  but  the  justice  of  the  case,  the 
evidence  that  has  been  produced  on  both  sides,  and  the  law  as  laid  down  by  the  Court. 

And  I feel  here  called  upon  to  say,  with  regard  to  the  abilities  and  exertions  of  counsel 
on  both  sides,  that  it  appears  to  me  that  nothing  has  been  left  undone  to  put  forward 
•the  case  of  their  respective  clients  in  the  clearest  and  most  forcible  manner  I ever  heard.  It 
is  for  you  now,  gentlemen,  to  discharge  your  duty,  aod  I am  perfectly  satisfied  that  you  will 
discharge  that  important  duty  in  a manner  just  towards  the  parties  and  satisfactory  to  the 
public. 

The  jury  retired  precisely  at  six  o’clock,  and  in  an  hour  the  foreman  returned  info  court 
with  a written  proposition,,  which  was  handed  to  the  judge,  but  the  nature  of  which  was  not 
suffered  to  transpire ; having  been  referred  by  the  Court  to  the  leading  counsel  on  each 
side,  Messrs.  Smith  and  He'nn,  they,  after  some  deliberation,  and  consulting  wdth  Mr.  Gab- 
■bett,  declined  to  accede  to  it.  After  a lapse  of  half  an  hour,  the  foreman  again  came  into 
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2.  court  with  another  document,  evidently  some  further  proposition,  hut  of  what  nature  vvas 
unknown,  which  Mr.  Henn  refused  to  read,  and  he  again  returned  to  the  room,  after  having 
intimated  to  his  Lordship  that,  under  the  circumstances,  it  wouid  be  most  desirable  the 
jury  should  have  another  room  somewhat  more  comfortable  than  that  they  were  in,  and 
named  tlie  grand  jury  room. 

The  Court  was  about  to  direct  the  sheriff  to  prepare  it,  when  Mr.  Henn  said  he  was 
informed  it  would  be  objectionable,  as  there  were  several  doors  and  passages  leading  to  it. 
The  bar  would,  however,  give  up  their  room  to  the  jury,  and  that  would  perliaps  meet  the 
objection.  Jt  was  accordingly  arranged  that  the  bar  room  should  be  prepared,  and  in  a few 
minutes  after  the  jury  retired  to  it  j four  bailiffs  having  been  placed  on  the  door,  and  a 
comfortable  dinner  having  been  provided  and  sent  in,  the  Court  adjourned  at  eight  o’clock. 

During  the  time  the  jury  were  in  consultation,  after  having  first  retired,  a number  of 
objections  were  made  by  the  counsel  at  both  sides  to  the  charge,  which  his  Lordship  took 
down  on  his  notes,  but  would  not  callout  the  jury  to  state  any  further  matters  to  them 
although  pressed  at  both  sides  to  do  so.  ’ 

Mr.  Smith,  q.  c.  then  made  the  following  objections  to  the  charge,  of  which  his  Lordship 
took  a note,  namely,  that  he  stated  he  was  not  called  upon  to  decide  on  the  question  of 
forfeiture  or  not,  and  he  called  on  his  Lordship  to  tell  the  jury  that  there  was  no  forfeiture  • 
that  he  should  have  told  the  jury  that  the  word  gurges  in  the  patent  of  Queen  Elizabeth’ 
ineant  gulf,  and  that  he  left  it  to  the  jury  to  say  what  was  the  translation  or  construction  of 
the  word.  Next,  that  he  called  upon  his  Lordship  to  tell  the  jury  that  the  lease  to  Moly- 
neux  passed  a several  fishery  to  him,  whatever  were  the  boundaries  thereof. 

Mr.  iZenn.— Is  it  that  it  passed  a several  fisheiy  to  him  from  the  Lax  Weir  to  the  river 
nigh  Castle  Donel? 


Mr.  SmitA.— I have  not  the  least  objection  to  let  it  be  taken  so,  that  is  to  use  the  words 
of  the  instrument.  I want  a distinct  direction  in  point  of  law  to  raise  the  question. 

Fourth  Objection.  That  his  Lordship  should  have  told  the  jury  that  the  patent  of  Eliza- 
beth passed  a several  fishery  in  the  Fishers  Stent,  to  the  corporation,  no  matter  whether  it 
meant  weir  or  gulf. 

That  his  Lordship  should  have  told  the  jury  that  Queen  Elizabefh  was  possessed  of  a 
several  fishery  iii  the  lliver  Shannon,  from  the  Lax  Weir  on  the  east  to  the  river  niirh  Castle 
Donel  on  the  west.  ° 

Tliat  he  should  heve  told  the  jury  if  they  believed  Castle  Donel,  in  the  lease  to  Molvneuit 
was  the  same  as  Crailoemore.  they  should  find  for  the  plaintiff.  ^ ’ 

That  he  should  have  told  the  jury  that  the  several  documents  produced  by  the  defendants 
were  not  evidence  to  apply  to  the  issues  in  this  case.  ^ 

of  the^ishera  Sttnt  shonld-not  have  gone  to  the  jury  as  proof  of  the  boundary 

That  his  tordship  should  uot  have  told  the  jury,  that  the  payment  of  5 1.  annual  rent  iin 
to  this  day  was  evidence  of  the  corporation  having  come  in  under  Sir  George  Preston  ^ 

That  he  did  not  say  one  word  to  the  jury  about  the  convictions  that  were  given  in  evidence 

Objections  made  on  the  part  of  the  defendants,  by  Mr.  Henn 

That  his  Lordship  should  have  told  the  jury,  that  there  was  no  evidence  that  the  plaintiff 
had  used  and  enjoyed,  and  of  nght  ought  to  have  used  and  enjoyed,  a several  flsherv  li  the 
locus  VI  ^0.  as  in  Ins  replication  alleged.  ^ nsnery  m ttie 

That  fie  should  have  told  the  jury,  that  if  he  had  any  evidence  of  that,  yet.  unless  tliev 
believed  the  plaintiff  was  m possession  of  a seveml  fishery  in  the  locus  in  fr  ^ 

the  trespass  was  committed,  they  should  find  for  the  defendants  ^ ^ 

That  unless  they  believed  there  was  a posse.ssipn  of  a several  fishery  in  the  locus  in  ouo 

lhat  the  rentals,  if  evidence  at  all,  were  no  evidence  of  the  boundariPH  th.  v u . 

do?uL“mrfevddlt',“*'“  of  Wore  'tt.L: 

ceedmgs  the  most  intense  anxiety  was  apparent  in  everybody  to  know  the 
secret  communications  which  passed  between  the  counsel 
heighten  the  anxiety  which  had  already  reached  to  more  than  ofdiuary 
portion  of  tlie  persons  m the  gallery  weie  fishermen,  and  we  could  also  observe  not® 
women,  who  lo  all  intents  and  purposes,  seemed  as  much  interested  in  the  result  of  fL 
as  the  men  themse  ves.  They  remained  scattprf>H  in  • *1,  ” • 

coun-house  all  the  evening.  ^ •neighbourhood  of  the 

At  eleven  o’clock  his  Lordship  came  down  to  the  court  with  the  hiffh  sheriff 

^ - 't  haitt"f  r/i 

if  .fa't  iS&f  rir'ftof;  B^rington'?  Q?uy '£°Se  sie'itrb'itdmUted  hy®£ 

be 
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be  an  open  river;  and  I beg  to  add,  my  Lord,  that  we  do  this  for  the  purpose  of  settling  Appendii,  No. 

the  matter  in  dispute  between  the  parties,  and  putting  an  end  to  further  litigation  on  the  

subject. 

Mr.  Smith.— If  all  the  fishermen  were  parties  to  that,  I confess  I should  be  much  inclined 
to  listen  to  any  proposition  with  regard  to  a settlement  of  Mr.  Gabbett’s  right,  but  it  would 
be  unreasonable  to  bind  Mr.  Gabbett,  inasmuch  as  the  defendants  here  could  not  bind  the 
other  fishermen  hy  any  agreement  of  theirs.  If  I could  be  sure  they  would  not  go  beyond 
the  rights  acceded  to  Mr.  Gabbett,  I should  willingly  enter  into  any  arrangement  suggested 
by  the  jury. 

Mr.  Roi/se. — We  proposed  to  have  it  done  in  this  way : will  Mr.  Gabbett  give  a guarantee 
to  the  public  not  to  interfere  with  the  right  below  Barrington’s  Quay,  and,  if  he  does  so,  we 
will  give  a verdict  for  him  ? 

Mr.  Smith. — If  it  could  be  adopted  in  any  way,  I would  be  satisfied. 

The  Couri.— That  is  precisely  the  difficulty:  how  is  it  to  be  done  ? Really,  gentlemen, 
though  I am  hearing  all  this,  I do  not  exactly  know  how  we  can  do  it  here. 

Mr.  O’Brien. — My  Lord,  I have  sent  for  Mr.  Collins,  but  on  the  part  of  my  clients 
I cannot  consent  to  any  such  arrangement. 

Mr.  We  are  not  bound  by  any  opinion  of  the  defendants;  we  are  going  to 

find  for  the  plaintiff,  and  we  only  call  on  him  to  give  us  that  guarantee. 

The  Coitrt. — It  is  out  of  my  power  to  put  any  restriction  on  your  verdict. 

Mr.  Furlong. — It  would  be  an  absolute  one  for  the  plaintiff  if  we  get  that  understanding. 

Mr.  Momell. — ’Could  not  Mr.  Gabbett  give  a bond  to  trustees  not  to  proceed  against  any 
persons  fishing  below  this  limit  during  the  term  of  his  lease  ? 

Mr.  O' Brien. — My  Lord,  I submit  that  there  is  great  irregularity  in  this  mode  of  pro- 
ceeding. 

The  Court. — No  doubt  of  it ; I have  been  listening  all  along  to  it  with  that  feeling, 

Mr.  O'Brien. — Any  communication  of  this  kind  should  not  be  in  presence  of  the  jury  ; it 
may  have  a bad  effect. 

Thejiiry  were  again  requested  to  withdraw. 

Mr.  Furlong. — You  know  the  alternative,  Mr.  O’Brien,  of  not  agreeing  to  some  arrange- 
ment. 

Mr.  Collins  here  entered  and  was  informed  by  his  Lordship  of  the  proposition  which  had 
been  made,  and  that  it  was  for  him  to  say  whether  he  would  consent  to  withdraw  a juror,  or 
let  them  remain  np  all  night,  as  they  had  distinctly  stated  there  was  not  the  least  chance  of 
their  agreeing.  However,  the  trial  lind  already  occupied  so  long,  and  so  much  expense  had 
been  incurrea,  that  the  parties  were  quite  justified  in  endeavouring  to  get  a verdict,  and  if 
there  was  not  some  chance  o!'  their  agreeing  within  a reasonable  time,  I must  tell  them  to  be 
prepared  to  remain  in  all  night. 

The  jury  were  here  sent  for  and  came  into  court,  and  as  Mr.  Collins  did  not  consent  to 
any  arrangement,  they  were  asked  if  they  could  agree. 

Tlie  Foreman. — My  Lord,  there  is  no  chance  of  it ; we  still  adhere  to  our  original  offer. 

The  Court. — I must  tell  you  then,  gentlemen,  that  there  is  no  use  in  hearing  propositions; 
it  is  quite  an  irregular  course,  and  what  no  jury  in  my  experience  ever  adverted  to;  your 
motives,  however,  in  making  it  cannot  be  mistaken,  but  at  the  same  time  I must  tell  you,  it 
is  quite  out  of  the  question  to  carry  it  any  further  than  it  has  gone.  I have  raentioneci  what 
your  feelings  were  during  your  absence,  and  no  consent  would  be  given  to  such  a course. 

I am  therefore  obliged  now  to  direct  you  to  retire  to  your  room  for  the  night,  and  I shall 
come  down  at  nine  o’clock  in  the  morning. 

Mr.  Royse. — My  Lord,  you  will  not  find  us  one  jot  more  moved  at  nine  in  the  morning 
than  we  are  at  this  moment. 

The  Court. — I am  sorry  forit,  gentlemen,  but  I caunot  help  you. 

The  Court  was  then  adjourned  to  nine  o’clock  next  morning. 

Sixth  Day. 

J udge  Ball  entered  court  this  day  at  nine  o’clock,  when  the  jury  were  called,  and  having 
been  asked  if  they  agreed  to  their  verdict,  the  foreman  replied  they  had  not,  nor  was  there 
any  likeliiiood  of  their  doing  so. 

The  Court. — Then,  gentlemen,  you  are  discharged. 

His  Lordaliip  immediately  left  court,  and  proceeded  to  Ti-alee. 

There  were  eight  of  the  jury  fur  finding  a verdict  generally  for  the  plaintiff,  and  four  for 
limiting  the  extent  of  his  fishery  to  Barrington’s  Pier. 


Counsel  for  the  plaintiff:  Messrs.  Smith,  Q.C.,  Bennett,  Q.  C.,  Freeman,  Q.  C.,  ami 
Brereton.  Agent:  Mr.  John  Gleeson. 

For  the  defendants:  Messrs.  Henn,  Q.  C.,  Cidlins,  Fitegerald,  and  O’Brien.  Agent: 
Mr.  Robert  Potter. 
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THE  QUEEN  w.  JAMES  RYAN. 


Special  Verdict  of  the  Jury  and  Judgment  of  the  Court  of  Queen’s  Bench  on  the  above 
case,  at  the  Summer  Assizes  held  at  Wexford,  in  1844,  for  a Nuisance  to  the  Public 
Rights  of  Fishing  and  Navigation  of  the  River  Suir,  by  the  Erection  of  a Stake  Weir 
at  Dunbrody,  in  that  County. 


Special  Verdict. 

W*E  find  that  the  traverser,  James  Ryan,  had,  on  the  10th  of  May  1844,  a stake  weir 
erected,  called  a Scotch  weir,  at  Dunbrody,  for  the  purpose  of  catching  salmon  and  other 
fish,  in  the  tidal  part  of  the  River  Suir,  otherwise  called  the  River  Suir,  Nore  and  Barrow 
conjoined,  otherwise  called  Waterford  Harbour,  in  the  county  of  Wexford  aforesaid. 

And  we  find  that  the  breadth  of  the  channel  of  said  river  at  the  place  aforesaid,  at 
spring  tide,  was  less  than  three-quarters  of  a mile  statute  measure. 

And  we  find  that  the  said  travei-ser  was  not,  at  the  time  of  the  erecting  of  said  weir,  the 
proprietor  of  a several  fishery  in  the  whole  of  said  river. 

And  we  find  that  the  traverser  had,  at  the  time  and  place  aforesaid,  a fixed  and  standing 
net,  fixed,  erected,  and  put  upon  posts  and  poles,  and  set  in  the  soil  and  bed  of  the  tidal 
part  of  said  river,  for  taking  and  catching  of  salmon  and  other  fish  therein,  where  the 
breadth  of  the  channel  thereof  at  low  water  of  spring  tide  was  and  is  less  than  three- 
quarters  of  a mile  statute  measure. 

And  we  find  that  the  said  traverser  had,  at  the  time  and  place  aforesaid,  a stake  net 
and  standing  net  put  up  and  set  upon  posts,  set  into  the  soil  and  bed  of  the  said  tidal  • 
part  of  said  river,  for  the  taking  of  salmon  and  other  fish,  in  the  same  tidal  part  of  said 
river. 

And  we  find  that  the  tmverser  had,  at  the  time  and  place  aforesaid,  a standing  net  set 
in  the  said  river,  and  fixed  upon  posts  and  poles  and  iron  stakes,  driven  into  the  bed  of  the  • 
river,  for  the  purpese  of  catching  salmon  therein. 

And  we  find  that  the  same  is  an  injury  and  damage  to  the  salmon  fishery  of  said  river. 

And  we  find  that  the  traverser  did,  at  the  same  time  and  place  aforesaid,  take  salmon 
with  a certain  standing  net,  extending  from  the  slime  into  said  river,  and  fixed  upon  posts 
and  poles  driven  into  the  bed  of  said  river. 

And  that  he  did  so  to  the  injury  of  the  salmon  fishery  of  said  river. 

And  we  find  that  the  traverser  did  erect  and  put  up,  set,  and  enlarge,  in  and  across  the 
said  part  of  the  said  river,  at  the  place  and  county  aforesaid,  a certain  machine  weir,  or  • 
engine,  commonly  called  a salmon  weir,  and  in  part  composed  and  formed  of  wood  and 
poles,  driven  into  the  soil  and  bed  of  said  river. 

And  we  find  that  the  traverser  continues  said  salmon  weir,  so  erected  and  enlarged,  at 
the  place  aforesaid. 

And  we  find  that  the  taking  and  catching  of  fish  at  the  place  aforesaid  was  an  injury  to 
the  public  fishery  of  said  river,  and  that  salmon  fish  were  caught  at  the  place  aforesaid,  in 
said  weir  last  mentioned. 

And  we  find  that  the  traverser  did,  on  the  1st  May  1843,  at  the  place  aforesaid,  erect 
and  enlarge  in  the  bed  and  soil  of  said  river,  and  the  tidal  part  thereof,  a weir,  composed  in 
part  of  wood  and  wooden  stakes,  and  accommodated  and  contrived  for  the  laying  aiid  fixinf 
of  nets  to  catch  and  destroy  salmon  and  other  fish.  '' 

And  that  damage  and  injury  was  occasioned  thereby  to  the  public  fishing  of  said  rivevj . 
and  that  the  traverser  did  then  and  there,  with  such  weirs,  catch  and  destroy  salmon  and 
other  fish  at  the  place  aforesaid. 

And  we  find  that  the  traverser  was  possessed,  for  upwards  of  20  years  next  before  the 
10th  of  August  1842,  of  a stake  weir,  called  a Scotch  weir,  with  standing  nets  attached 
thereto,  for  the  taking  of  salmon  at  Dunbrody  aforesaid,  and  that  same  extended  into  the 
tidal  part  of  said  river.  But  we  find  that  such  weir  was  prostrated  in  1832,  and  also  i» 
1834,  by  certain  cotmen  and  fishermen  plying  on  the  river,  and  that  it  remained  so  prostrate 
till  it  was  re-erected  in  the  year  1 848. 

And  we  find  that  he  did  eulai’ge  such  weir  by  fixing  and  erecting  in  the  tidal  part  of  said 
river  certain  stakes  and  posts  composed  of  wood,  and  laying  upon  such  posts  and  stakes  • 
certain  nets,  accommodated  and  contrived  for  the  taking  of  salmon  and  other  fish,  and  that 
damage  was  occasioned  thereby  to  the  public  at  large  fishing  the  said  river. 

And  we  find  that  the  river  aforesaid,  at  the  place  aforesaid,  was  and  is  an  ancient  river, . 

and. 
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»nd  tho  Queen’s  ancient  and  common  highway  for  the  public  at  large  to  pass  with  their  Apnendia  No  T 
ships  aud  boats  at  their  free  will  and  pleasure.  -tippeuaiK,  imp.  3. 

And  that  the  traversers  did  set  up  in  said  river  and  in  such  ancient  and  common  highway 

at  the  time  and  place  aforesaid,  a stake  weir  for  taking  and  catching  of  fish.  & J' 

And  we  find  that  by  means  thereof  the  navigation  and  free  passage  of,  in  and  through 
along,  and  upon  the  said  river  and  Queen’s  ancient  and  common  highway  was  on  tlie  6th 
day  of  May  1844,  straitened  and  obstructed  and  confined,  and  that  the  same  still  is 
straitened,  obstructed,  and  confined,  so  that  the  liege  subjects  of  our  Lady  the  Queen  could 
not  and  cannot  go,  navigate,  and  pass,  or'labour  with  their  boats  in,  through  along  and 
upon  the  said  river  and  ancient  highway  m as  free  and  uninterrupted  a manner  as  they  had 
been  used  and  accustomed  to  do.  •' 

And  we  find  that  there  was  a stake  weir  established  for  20  yeare  and  upwards  before  the 
10th  day  of  August  1842,  at  the  place  aforesaid,  and  that  such  stake  weir  extended  into 
the  tidal  part  of  said  river.  But  we  find  thatthe  weir  which  is  now  in  the  possession  of  the 
traverser  was  not  erected  on  the  same  site,  or  of  the  same  extent. 

Aud  we  find  that  the  same  extends  farther  than  the  weir  which  existed  prior  to  20  vears 
before  the  10th  day  of  August  1842.  ^ 

_ And  we  find  that  the  weir  now  in  the  possession  of  the  traverser  is  constructed  so  as  to 
catch  more  fish  than  the  said  former  weir,  and  proves  more  injurious  to  the  navigation  of 
the  river  than  the  said  former  weir.  ® 

But  whether  or  not  upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid,  in  form 
aforesaid  found,  the  said  James  Ryan  is  guilty  of  any  of  the  several  offences  charged  against 
liim  in  the  said  indictment,  the  jurors  aforesaid  are  altogether  ignorant  of.  "And  there- 
upon they  pray  the  advice  of  the  Court  here;  and  if  upon  the  whole  matter  aforesaid 
It  shall  seem  to  the  said  Court  that  the  said  James  Ryan  is  guilty  of  all  or  any  of  the 
offences  charged  against  him  in  the  said  indictment,  then  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  say  that  the  said  Janies  Ryan  is  guilty  of  all  or  of  such  of  the  said  offences 
as  It  shall  seem  to  the  said  Court  that  the  said  James  Ryan  is  guilty  of.  But  if  upon  the 
whole  matter  aforesaid  it  shall  seem  to  the  said  Court  that  the  said  James  Ryan  is  not 
guilty  of  all  or  any  of  the  offences  charged  against  him  as  aforesaid,  the  jurors  aforesaid 
upon  th«r  oath  aforesaid,  say  that  the  said  James  Ryan  is  not  guilty  of  all  or  of  such 
of  the  said  offences  as  it  shall  seem  to  the  said  Court  that  the  said  James  Ryan  is  not 
guilty  of.  ■’ 

(For  self  and  fellows)  W.B.  Tanner. 


Chief  Justice  Pennefathbe. — I had  intended  to  give  judgment  at  much  greater 
length  than  I am  now  going  to  do ; but  at  this  very  late  hour  my  object  is,  as  much  as 
possible,  to  shorten  and  to  curtail  all  the  observations  I have  to  make,  at  the  same  time 
apprising  the  public,  that  though  the  pronouncing  of  the  judgment  is  short,  the  consideration 
of  the  case  has  occupied  a great  deal  of  our  respective  times.  As  the  case  now  stands  I 
think  I may  confine  my  observations,  in  this  case  of  1 he  Queen  u.  Ryan,  to  the  announce- 
ment generally,  that  on  this  indictment,  which  consists  of  13  counts,  the  Court  are  of 
opinion  that,  with  regard  to  the  last  count,  (I  don’t  exactly  recollect  the  number)  upon 

which  the  defendant  IS  convicted  ofanuisance  committed  to  the  navigation,  there  cannot 

be  a doubt  but  that  this  is  an  ofience  amounting  to  a nuisance,  at  the  common  law  • and 
upon  that  count  there  can  be  no  question  but  that  judgment  must  be  made  up  for  an 
nuisance.  Then,  with  regard  to  the  several  other  counts,  there  is  a 
§ood  deal  which,  perhaps,  might  have  been  submitted  to  the  con.sicleration  of  the  Court 
111  a more  perfect  manuer  than  the  record,  which  contains  a special  finding  and  a special 
than  the  position  in  which  it  at  present  appears  in.  1 don’tmean  to  say  but  that  I 
think  everything  matenal,  all  the  material  facts  and  averments,  have  been  found  and  nro- 
nounced  upon  by  the  jury  before  whom  the  case  was  tried ; but  there  are  certain  mattere  that 
I?  technicality,  want  of  time  and  place  being  given  with 

p ecision,  and  matters  ofthat  nature,  which,  as  the  record  would  b*=*  present  presented,  would 

the  counts.  Two  of  those  counts 
counts)  have  been  particularised  by  the  Crown,  and  the  Attorney-general 
conceded  that  those  counts  (the  fourth  and  sixth  counts)  he  cannot  sustain,  from  error  or 
e ec  s in  e torm.  It  appears  to  the  Court  that  there  are  various  of  those  counts  to  which 
objections  of  the  same  or  a siinilar  nature  might  be  sustained;  and  therefore,  without  now 
going  into  a minute  consideration  of  those  alleged  mistakes,  we  think  it  sufficient  to  say, 

^ judgment  may  be  also  entered  on  the  first  count  of  the  indictment: 

so  that  there  will  be  a judgment  with  regard  to  the  nuisance,  as  against  the  fishery,  and  a 
mdgment  with  regard  to  the  nuisance,  laid  as  against  the  navigation.  We  leave,  it  to  the 
Crown  to  make  up  the  form  of  those  judgments.  We  are  of  opinion  that  the  indict- 
ments are  respectively  sustained  on  those  respective  counts;  and  that  a judgment  for  a 
nuisance  and  an  injury  to  the  fishery  will  be  maintained  on  this  indictment,  as  well  as 
the  judgment  for  the  injury  to  the  navigation.  I would  say  this:  the  result  is,  that  there 
wll  be  a judgment  made  up  at  common  law,  and  another  judgment  under  the  statute. 
l\ow,  with  regard  to  that  last  judgment  under  the  statute,  we  also  say  that  the  party 
IB  not  entitled  to  protection  under-the  statute,  by  reason  of  a continuance  of  the  weir  existing 
0.40.  e f,f 
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for  20  years  and  upwards,  because,  by  the  finding  of_  this  jury  upon  specif  verdict, 
it  is  perfectly  plain  that  the  weir  which  has  of  late  subsisted  cannot  be  looked  upon  as 
the  weir  that  has  been  subsisting  for  20  years  and  upwards.  By  the  23d  section  ot 
the  Act  of  Parliament,  weirs  should  have  a protection  after  their  continuing  subsistence 
for  20  years  and  upwards,  though  in  point  of  fact  the  party  erecting  or  using  those 
weirs  had  not  been  able  to  prove  the  existence  of  any_  right ; but  in  this  case,  and  on 
the  finding  of  the  jury,  which,  is  perfectly  clear  and  distinct,  the  weir  that  was  lately  sub- 
sisting, and  perhaps  now  subsisting,  and  that  was  subsisting  at  the  time  of  the  firiding  of 
the  verdict,  is  a weir  in  its  form  and  condition,  or  then  form  and  condition,  and  also  with 
regard  to  its  site,  that  had  its  position  there  only  for  about  a period  of  about  two  yeara. 
There  had  been  a weir  near  that  position,  near  that  site,  at  a former  time,  perhaps  extending 
over  a period  of  20  years  ; but  however  that  might  raise  a question  of  protection  for  length 
of  time,  it  is  perfectly  plain  and  certain,  according  to  the  finding  of  the  jury,  that  no  such 
protection  extends  to  the  weir  subsisting  at  the  time  that  verdict  was  found ; and  its  then 
site  and  shape  is  a different  weir  from  that  which  had  formerly  subsisted.  It  is  found  to  be 
much  enlarged  and  enhanced,  and  the  materials  of  which  it  is  made  are  found  to  be  of  a 
kind  to  be  injurious  to  the  public  right  of  fishery  in  that  place,  which  is  part  of  a river 
where,  immemorially  a navigable  river,  the  tide  has  ebbed  and  flowed  ; and  we  consider, 
from  the  facts  found  on  this  finding  of  the  jury,  that  the  offence  has  been  proved  to  be 
committed,  and  that  the  party  has  failed  to  extend  to  himself  any  protection  under  the 
statute  by  reason  of  length  of  possession.  Therefore,  on  this  ground,  we  pronounce,  gene- 
rally, that  the  judgment  be  entered  upon  those  counts ; and  we  leave  it  to  the  gentlemen 

concerned  for  the  Crown  to  make  up  the  judgment. 

JuTDGE  Crampton. — I concuf  in  the  rule  that  has  been  mentioned;  but  I don’t  wish 
to  have  it  understood  that  any  indictable  offence  under  the  statute  is  contained  in  this 
indictment.  I don’t  think  this  particular  transaction  is  an  indictable  offence  founded  upon 
this  statute,  hut  it  is  an  indictable  offence,  I take  it,  at  common  law. 


County  Kilkenny  Summer  Assizes,  1844. 

THE  QUEEN  v.  PATRICK  W.  POWER. 

Indictment  for  a Nuisance  to  the  Public  Right  of  Fishery  in  a Tidal  Part  of  the  River 
Suir,  by  the  erection  of  a Scotch  or  Stake  Weir. 

Baron  Pennebatber.— It  is  not  easy  to  give  a construction  to  the  23d  section,  so  as 
to  reconcile  eveiw  word ; it  must  be  read  in  continuation  of  the  22d  section,  and  in  con- 
nexion with  it.  The  construction  is,  that  whilst  the  18th  section  declares  a right,  and  the 
22d  section  prohibits  and  makes  it  illegal,  the  23d  section  was  to  steer  clear,  and  make  it 
neither  legal  nor  illegal.  With  that  view,  it  declares  that  if  the  weir  has  been  established  for 
20  years,  nothing  in  the  Act  shall  make  it  illegal.  The.  23d  section  provides  that  nothing  in 
the  22d  section  shall  in  such  a case  make  the  weir  illegal ; but  it  does  not  say  that  any  weir  not 

Prohibited  by  the  22d  section  is  legal,  and  the  proviso  shows  the  intention  of  the  Legislature. 

t provides  that  the  parties  shall  be  left  to  their  rights,  &c.  Tire  question  then  is,  supposing 
the  weir  to  have  been  established  for  20  years  before  the  passing  of  the  Act,  does  the  Act  make 
it  legal?  It  does  not ; it  merely  says  it  shall  not  be  illegal  by  virtue  of  anything  contained 
in  the  Act,  and  leaves  it  as  if  the  Act  was  not  made.  After  much  consideration,  this  is  the 
construction  which,  in  my  Opinion,  the  statute  ought  to  receive.  Then,  this  weir  is  to  be 
dealt  with  as  if  the  statute  had  not  passed.  The  10  Car.  1 has  been  repealed,  and  leaves 
this  weir  as  at  common  law.  I gave  no  opinion  upon  the  legality  or  illegality  of  these 
weirs  at  common  law  before,  but  1 am  now  forced  to  do  so.  The  first  question  is,  whether 
this  is  a weir  established  for  20  years  before  tbe  passing  of  the  Act?  I think  that  the 
meaning  of  the  23d  section  is,  that  the  weir  should  be  established  for  20  years  immediately 
before  the  passing  of  the  Act ; but  an  interruption  by  force  is  not  to  alter  title,  and  in  my 
opinion  this  weir  must  be  considered  as  “established”  for  20  years  before  the  passing  of 
the  Act.  There  is  no  material  contradiction  between  the  evidence  at  each  side.  The  weir 
being  thus  excepted  from  the  prohibitory  enactment  contained  in  the  22d  section,  is  left  as 
it  would  be  at  common  law,  and  is  to  be  justified  by  the  common  law.  Although  no  case 
directly  in  Mint  has  been  cited,  I think  that,  taking  into  consideration  the  words  of  Magna 
Charta,  12  Edw,  4,  and  the  dictum  in  Weld  v.  Hornby,  I am  bound  to  say  that  the  erection 
of  this  weir  is  illegal  at  common  law,  as  tending  to  the  injury  of  the  public  right  of  fishery. 
It  restricts  the  enjoyment  of  fishing  by  the  fishermen  in  that  part  of  the  river.  I think  it  is 
prohibited  by  Magna  Charta,  and  think  it  is  an  illegal  weir.  Whether  it  he  “established” 
or  not,  within  the  23d  section,  is  of  no  consequence,  as  I am  of  opinion  that  it  is  an  illegal 
weir.  I will  direct  the  jury  to  find  against  the  traversers.  Verdict-Guilty. 

And  by  direction  of  the  Judge  that  verdict  was  entered  only  upon  the  counts  at  common 
law;  viz.  the  last  eight  counts. 
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COPIES  of  CoBRBSPOKDENCE  between  the  Crown  Solicitors  of  the  Irish  Circuite  and  the 
Irish  Board  of  Public  Works,  or  the  Irish  Executive  Government,  from  the  Year  1842 
inclusive,  on  the  subject  of  Offences  agdnst  the  Irish  Fishery  Laws,  or  the  Prosecution 
of  such  Offences. 


SCHEDULE. 


No.  Date. 
1848: 


SUBJBOT. 


PXOB. 


2. 

3. 

4. 

5. 


9. 

10. 


18. 

14. 


10. 

17. 

18. 

19. 

20. 

21. 

23. 

24. 
26. 
26. 

27. 

28. 
29. 


4 March  - 
24  — - 

27  — - 

4 May 

29  — - 


1 June 


31  May 

2 June 

7 — - 

27  — - 

3 July 

6 . — - 

7 — 

11  — - 


24  — 

28  — - 

28  — - 


7 August  - 

24  — - 

26  — - 

3 October  - 

1 November 

1844: 

7 May 


11  June 
27  — - 


From  Mr.  H.  B.  Paine  to  Mr.  Lucas,  returning  Memorial  of  the 
Fishermen  of  Waterford,  relative  to  Scotch  Weirs  . ■ _ 

From  Mr.  H.  R.  Paine  to  Mr.  Lucas,  relative  to  the  Gotmen  of  the 
“Suit  and  Barrow”  - --  --  --  -- 

From  Mr.  H.  R.  Paine  to  Mr.  W.  Kemmis,  relative  to  Illegal  Weirs  - 

Specification  of  the  Construction  of  Salmon  Stairs  at  Bandoa  - 
From  Mr.  H.  R.  Paine  to  Lord  Eliot,  in  reference  to  a Memorial  of 
the  Commissioners  of  the  Town  of  Wicklow,  relative  to  Illegal 

Fishing  - - - - - - - - 

From  Mr.  H.  R.  Paine  to  Mr.  Lucas,  forwarding  Mr.  Mulvany’s 
Report  on  the  Trials  at  Waterford,  in  the  case  of"  Illegal  Stake 
Weirs 

Mr.  Mulvany’s  Report  of  the  Trials  at  Waterford,  in  the  case  of 
Illegal  Stake  Weirs  - - 

From  Sir  J.  F.  Buigoyne  to  Mr.  Lucas,  relative  to  the  Cotmen  using 
violence  against  Illegal  Weirs  in  the  Waterford  River  ... 
Mr.  Mulvany’s  Report  relative  to  Prosecution  against  Illegal  Weirs  - 
From  Mr.  Mulvany  to  Mr.  H.  R.  Paine:  Trial  of  Illegal  Weirs  on  River 
Suir,  and  Report  of  Trial  accompanying  Mr.  Mulvany's  Letter 
Extract  from  Mr.  Barry’s  Report  on  Memorial  from  Londonderry 
From  Mr.  H.  R.  Paine  to  Mr.  Lucas : Riot  on  Lough  Foyle,  arising 
from  conflicting  Claims  to  the  Salmon  Fishery  - - - 

Mr.  Alcock’s  Letter  relative  to  Illegal  Weirs,  River  Suir  - - 

From  Mr.  H.  R.  Peine  to  Mr.  Lucas:  Salmon.  Weir  at  Dunbrody, 
County  Waterford  - 

From  Mr.  H.  R.  Paine  to  Mr.  Lucas : Illegal  Nets  in  the  Teeling  River, 

KilK-hegs - - . 

Mr.  Mulvany’s  Report;  Bandon  Mill  Weir  - - _ . _ 

Mr.  Jackson’s  Complaint  as  to  the  Lismore  Weir  - - - - 

From  Sir  J.  F.  Burgoyne  to  Mr.  Lucas : Illegal  Fishing  Weirs  near 

Waterford . . 

From  Mr.  H.  R.  Paine  to  Mr.  Lucas,  relative  to  Weir  at  Dunbrody, 
County  Waterford  - 

From  Mr.  H.  R.  Paine  to  Mr.  Lucas,  relative  to  Illegal  F ishiag  Weirs 
in  Waterford  and  Wexford  - 

Mr.  Mulvany’s  Report  on  the  Esky  Fishery  - - . , _ 

From  Mr.  Mulvany  to  Captain  A’Court,  on  Mr.  Martin’s  Le  tter  relative 
to  the  Sligo  Fishery  - - . - ... 

Fi'om  Mr.  H.  R.  Paine  to  Mr.  Pennefather  : Illegal  Weirs  on  Bandon 
River  - 

From  Mr.  H.  R.  Paine  to  Mr.  Lueas,  relative  to  Convictions  under 
6 & 6 Viet.  c.  106,  in  the  Counties  of  Waterford  and  Wexford  - 

From  Mr.  H.  R.  Paine  to  Mr.  Lucas,  respecting  the  Disturbanoe  by 
the  Cotmen  in  the  neighbourhood  of  Arthurstown  - - - - 

Mr.  Barry’s  Report  on  the  Weir  on  the  River  Carra,  County  Kerry, 
with  a Map  of  the  Weir  - - - - 

From  Mr.  H.  R.  Paine  to  Mr.  Lucas,  relative  to  Memorial  addressed 
by  the  Marquis  of  Waterford  to  the  Lords  of  the  Treasury : Weirs 
near  Passage  - --  --  --  --  -- 

From  Mr,  H.  R.  Paine  to  Mr,  Lucas,  respecting  a.  Letter  from  the 
Marquis  of  Donegal,  relative  to  the  Foyle  Fisheries  - - - 

From  Mr.  H.  R.  Paine  to  Mr.  Lucas,  relative  to  Prosecutions  at 
Bailiestown  Sessions  - --  --  --  -- 


37 

37 

37 

38 


40 

41 

41 

' 42* 

42 


60 

60 

51 

61 

61 

62 


63 
68 

64 
55 

65 


66 


66 

68 

59 

69 


30.  6 October  - From  Mr.  H.  R.  Paine  to  Mr.  Lucas,  r^ative  to  the  Fishery  on  the 


River  Suir 

1845: 

31.  11  March  - Mr.  Barry’s  Report  on  the  Oarha  Fishery  60 

82.  25  — - Mr.  Barry’s  Report : Illegal  Weirs,  River  Suir,  County  Waterfora  - 61 
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1845: 

33.  27  March  - Prom  Mr.  Barry  to  Mr.  Mulvany,  relative  to  Illegal  W eirs,  River  Suir  62 

34'  14Mav  - PromMr.  H.B.  Paine  to  Mr.  Lucas,  returning  Papers  relative  to  the 

^ Piahery  Case  submitted  by  Lord  Duntaven,  River  Maigua  - - 62 

35.  81  — - Mr.  Barry’s  Report:  Illegal  Weir  on  River  Maine  - - - - 63 

36  17  June  - Mr.  Barry’s  Report ; Definition  of  the  Mouth  of  the  Junction  of  the 

Glyde  and  Dee  Rivers  at  Annagussen,  in  the  County  Louth  - - 63 

37  1 July  ” Mr.  Barry’s  Report : Weirs  on  the  River  Moy,  at  Foxford  » - - 65 

3q’  6 _ . From  Mr.  H.E.  Paine  to  Mr.  Lucas,  relative  to  the  Foxford  Weir  - 66 

39.  28  September  Mr.  Barry’s  Report  on  Illegal  Fishing  66 

40.  2 October  - Mr.  Barry’s  Report  on  Illegal  Fishing  ------  66 

Q - From  Mr.  H.  R.  Paine  to  Mr.  Pennefather,  relative  to  Law  Costs  in- 

curred in  following  up  Proceedings  against  Owners  of  Illegal  Weirs 

on  the  Bandon  River  .,.-.----67 

42,  25  — - From  Mr.  H.  H.  Paine  to  Mr.  Pennefather,  relative  to  the  Erection  of 

Illegal  Weirs  - --  --  --  --  --67 

43.  31  December  Mr.  Ffennell’e  Report  on  the  Bray  River  ------  68 

1846; 

44.  IS  January  - Mr.  Ffennell’s  Report  on  the  River  Liffey 69 

45,  23  - Mr.  Ffennell’s  Report  on  the  Sligo  Fishery ; Mr.  Martin’s  Weir  - - 70 

46.  14  February  Mr.  Ffennell’s  Report  on  the  River  Lee,  at  Cork,  and  on  the  Maigue, 

near  Limerick  - - - - --  - - - - - -71 

47,  23  - Mr.  Ffennell’s  Report  on  the  River  Boyne  ------  72 

4g,  25  - Mr.  Barry’s  Report,  referring  to  Stake  Weirs  in  Clonderlaw  Bay  - 73 

49.  3 March  - Mr.  Barry’s  Report,  relative  to  the  Rights  of  Fishing  on  the  River 

Cashen  and  its  Tributaries  - ..---.-73 

50.  18  May  - Mr.  Ffennell’s  Report  on  the  Owenmore,  Mushiit,  and  Foxford  Weirs  75 

5j,  27  - Prom  Mr.  Jos.  C.  Walker  to  Mr.  Pennefather,  relative  to  Prosecutions 

of  the  Owners  of  Illegal  Weirs,  River  Suir  - - - - - 76 

52.  3 June  - Mr.  Barry’s  Report  on  Weirs  illegally  erected  in  the  River  Suir  - 76 

53.  25  - Mr.  Ffennell’s  Report  on  the  Foxford  Weir  -----  77 

64.  2 July  - Messrs.  Barry  and  Ffennell’s  Report : Stake  Weirs  in  the  Suir,  County 

Waterford  ..-.----.--78 

56.  12  September  Extract  from  Mr.  Barry’s  Report  of  12  September  1846  - - - 78 

68.  29  — - Extract  from  Mr.  Barry’s  Report  of  29  September  1846  - - - 70 

57.  1 October  - Extract  from  Mr.  Barry’s  Report  of  1 October  1846  - - - - 79 

2 — - Extract  from  Mr.  Barry’s  Report,  New  Ross,  2 October  JS40  - - 79 

1847 : 

69.  2 February  From  Mr.  J.C.  Walker  to  Mr.  Redington,  relative  to  Illegal  Weirs, 

Kver  Suir  ---...-....gO 

60.  29  March  - From  Mr.  Kemmis  to  Commissioners  of  Public  Works ; Illegal  Weirs, 

River  Suit  --------  ---.gO 

61.  10  April  - From  Mr.  J.  C.  Walker  to  Mr.  Redington,  relative  to  Illegal  Weirs, 

River  Suir  - go 

62.  31  May  - Extract  from  Mr.  Barry’s  Report  of  31  May  1847  - - - - go 

63.  3 July  - Extract  from  Mr.  Barry’s  Report  of  3 July  1847  - . - - gi 

04.  12  — - From  Mr.  Kemmis  to  Mr.  J.  C.  Walker,  relative  to  Prosecutions  for 

Illegal  Weirs,  River  Suir  -------  --gi 

65.  7 August  - Mr.  Kemmis’ Report  of  Trials : Illegal  Weirs,  River  Suir  - - - 82 

06.  17  _ - From  Mr.  J.  C.  Walker  to  Mr.  Redin^on,  relative  to  Pay  to  be  given 

to  Mr.  Tarrant  for  his  Services  as  Witness  in  Illegal  Weir  Cases  at 
Waterford  and  Kilkenny  32 

67.  21  — - From  Mr.  Kemmis  to  Mr.  J.  C.  Walker,  forwarding.  Report  of  the 

Judgment  of  The  Queen  ti.  Potter  - ..-...gg 

68.  11  September  From  Mr.  Walker  to  Mr.  Redington,  forwarding  Letters  from  Lord 

Glengall  and  Constable  Hughes,  relative  to  the  Salmon  Fisheries 
on  the  Suir  - .35 

1848: 

69.  18  February  Messrs.  Barry  and  Ffennell’s  Report  on  the  Fisheries  of  the  River 

Carra,  County  Kerry  - --  --  --  --  86 

70.  6 May  - Mr.  Ffennell’s  Report  of  the  Salmon  Fisheries  of  Donegal  Bay  - - 89 

71.  10  June  - Extract  from  Mr.  Barry’s  Report  referring  to  the  Salmon  Fisheries  - 89 

72.  22  — . - From  Mr.  Kemmis  to  Mr.  Walker,  relative  to  Illegal  Weirs  on  River 

Suir 

73.  6JuIy  - From  Mr.  Walker  to  Mr.  Kemmis, relative  to  Illegal  Weirs, RiverSuir  91 

74.  7 — - From  Mr.  Walker  to  Mr.  Redington,  relative  to  Illegal  Weirs  - - 91 


13  March  - Mr.  Ffennell’s  Report  on  Illegal  Stake  Weirs 


- 91 
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COPIES  of  CoRRESPONDESOE  betwccn  the  Crown  Solicitors  of  the  Irish  Circuits  and  the 
Irish  Board  of  Public  Works,  or  the  Irish  Executive  Government,  from  the  Year  1842 
inclusive,  on  the  subject  of  Offences  against  the  Irish  Fishery  Laws,  or  the  Prosecution 
of  such  Offences. 


— No.  1.  — 

LETTER  from  Mr.  H.  H.  Paine  to  JB.  Lucas,  Es^,  returning  Memorial  of  the  Fishermen 
of  Waterford,  remonstrating  against  the  late  Fishery  Act  for  not  restricting  the  use  of 
Scotch  Weirs. 

Sir,  4 March  1843. 

I AM  directed  by  the  Commissioners  of  Public  Works  to  return  the  memuiial,  &c.,  of 
the  fishermen  of  Waterford  and  its  vicinity,  remonstrating  against  the  late  Fishery  Act  for 
mot  restricting  the  use  of  Scotch  weirs  to  a greater  extent  than  it  does,  as  that  system  is 
injurious  to  the  fisheries  in  general,  and  particularly  so  to  them  ; and  to  acquaint  you  that 
the  matter  was  fully  discussed  in  Parliament  and  by  the  Committees,  and  the  decision  was 
•embodied  in  the  Act,  us  that  most  lor  the  interest  of  the  public. 

Tlie  Irish  Government  has  no  power  to  order  weirs  which  are  authorised  by  Act  of 
Parliament  to  be  removed,  as  prayed  for  by  tbe  memorialists. 

I have,  &c. 

(signed)  Henry  R.  Paine. 


— No.  2.  — 

LETTER  from  Mr.  H.  R.  Paine  to  E.  Lucas,  Esq.,  relating  to  the  Cotmen  of  the  Suir 
and  Barrow. 

Sir,  24  March  1843. 

I BEG  leave  to  inform  you  that  Mr.  Mulvany,  as  an  Inspector  of  Fisheries,  has  visited 
Waterford  within  the  last  two  or  three  days,  to  endeavour  to  mediate  between  tbe  cotmen 
of  the  Suir  and  Barrow,  and  the  parties  holding  what  are  termed  Scotch  weirs  in  the 
estuary,  between  whom,  as  you  are  aware,  there  is  a great  state  of  excitement,  and  danger 
of  breaches  of  tbe  peace. 

In  other  cases  the  Commissioners  have  found  that  the  presence  of  an  impartial  person 
•well  acquainted  with  the  new  law,  has,  by  conciliation  and  explaining  the  tendency  of  the 
Act,  at  least  had  the  effect  of  soothing  the  irritation,  and  sometimes  of  settling  the 
disputed  points. 

At  Waterford  this  seems  to  be  hopeless  as  to  the  entire  success,  although  Mr.  Mulvany 
hopes  some  good  will  be  obtained  by  his  presence. 

He  states  that  the  “ Scotch  Weirs”  are  very  numerous  and  most  of  them  illegal,  but 
that  the  holders  show  no  inclination  to  give  them  up ; and  the  object  of  this  communication 
is  to  suggest  that  perhaps  Mr.  Mulvany’s  opinion  or  evidence  (as  he  is  thoroughly 
acquainted  with  the  law)  might  be  made  use  of,  if  the  parties  offending  against  the'  law 
were  summoned  before  the  magistrates  under  the  D4th  section  of  the  5 & 0 Viet.  c.  lOG. 

The  Board  do  not  feel  themselves  justified  if  they  are  not  authorised  by  the  Act  to 
institute  proceedings  against  parties  so  offending,  but  they  submit  for  the  consideration  of 
his  Excellency  the  Lord  Lieutenant  whether,  in  this  particular  case,  when  so  much  excite  • 
meat  has  for  such  a length  of  time  existed  among  the  lower  classes  without  any  prospect 
of  subsiding,  the  usual  course  acted  on  by  the  government  of  leaving  the  canning  into 
effect  the  enactments  of  the  Fishery  Act  to  parties  locally  interested  rniglit  not  be  deviated 
from,  and  the  Crown  solicitor  directed  to  lodge  information  against  the  offenders. 

The  Board  are  influenced  in  making  this  suggestion  by  another  reason,  viz.  that  as  the 
6th  & Gth  Victoria,  by  legalising  the  use  of  Scotch  weirs,  has  in  the  opinion  of  cotmen 
mucii  injured  their  interests,  any  step  taken  publicly  to  prevent  the  illegal  use  of  these 
machines,  would  have  a good  effect  on  the  poor  and  ignorant  fishermen,  who  are  acting 
under  the  influence  of  long-existing  prejudices. 

I have,  &c. 

(signed)  Henry  R.  Paine. 


— No.  3.  — 

LETTER  from  Mr.  H.  R.  Paine  to  W.  Kemmis,  Esq. — Illegal  Weirs. 

Sir,  27  March  1843. 

I AM  directed  to  send  you  the  enclosed  copy  of  a letter  from  Mr.  Lucas,  suggesting 
4hat  the  Commissioners  of  Fisheries  should  put  themselves  in  communication  with  tbe 
Crown  or  Sessional  solicitor,  as  the  respective  cases,  with  regai-d  to  salmon  w-'eirsj  to  be 
0.40.  , 6 3 dialt 
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dealt  -with,  may  appear  to  require,  and  that  you  will  take  steps  to  carry  out  Mr  Lucas’s 
^ews.  Mr.  Mulvany  will  meet  you  at  any  time  you  may  fix,  to  explain  the  nature  of  the 
illegal  weirs. 

I have,  &c. 

(signed)  H.  R.  Paine. 


Vide  Plans  (D.)  & 
(E.)  at  the  end. 


Fishebies  Act,  6 & 6 Viet.  c.  106.— River  Bandon,  County  Cork. 

Spboifioation  to  be  observed  in  the  Construction  and  Execution  of  the  “ Salmon  Stairs  ■' 
to  be  erected  on  the  Slip  in  Mr.  Bigg’s  Weir  at  Bandon. 

1.  The  BiJinon  stairs  are  to  he  constructed  as  represented  upon  the  aocomnanvinir  nhn 
actions,  and  elevahon,  to  be  composed  of  red  pine,  and  to  be  “ell  3“^  and 
betted  together,  m the  manner  hereinafter  described,  ^ ^ ’ 

in  aI  ‘le  »Kp,  "e  to  be  driven  wooden  piles,  each  12  feet 

All  '“piles,  each  eight  feet  in  leneth 

Bpon^he  Sin  S to  respictive  sites  marled 

V marked  upon  the  sections  and  elevation.  Should  the 

be^nlI»V'ir‘thc  “’r"  T'®”'*  “‘“f  parts  of  the  slip,  are  to 

upon  thl  plan:  aad  la  'trapped  to  the  sleepers  in  the  manner  shown 

.28  feet’Sgth? rf  tol  helgS’nmklf  ll"  '“'I’-  “iJa  loards.  each 

:=tre5jTo£dXnr|L'Tt‘tT„^^^^ 

bo^“oftS  w“r!''“’  are  to  be  6 inches  over  tKrLV^f  thldj^iSg’  po”r- 

the  middle.  These^Sps  which  arf&  B“P  “ 1' ^ 

the  fish  to  pass  op,  are  each  to  be  i fnni-  ^ -ti  the  water  to  pass  down,  and 

step,  which”is  to  fe  2 fee“tt“e,‘i  ^rnlpo'r;  ^dj^t  >»»“ 

we?rX^“  h^act  onSroteS  to  L W.  wM  “r'  '”P  »f  ‘la 

wrth  the  exception  of  the  gap  in  the'lower  sten  'the  f ft  “™*'r ' v ‘i’’'  "'’’'‘'a  *“  placed, 

the  surface  of  the  slip.  ^ »l“l  ■'  be  3 incites  o,« 

6 inches  high  at^rirend.'ove’r  tS'topVuTfare^^  ^ ‘'‘‘alaasa,  to  be  1 foot 

the  other  eSd  adjoining  the  ope  *'  "'‘P’  •“  ‘»P'r  <iowa  to  I foot  at 

under  the  ope,  and  hotted  to  the^pk’adjoiningSropJ  *°  '’fi  aontinued  across 

to  be  composed  of  two  pieces,  one^  placed  over*the  oi'  th^^h  remammg  five  steps  are  each 
12  inches  by  6 inches,  and  the  top  one  a clank  B tori,:,  t l°“°“  P'eae  to  be  a half  balk, 
an  inch  at  the  other  end,  and  a'^inches  t£ek  all  thro7irh  °Th“b’ltTif® 

9 inches  over  the  surface  of  the  slip,  the  remainino- 1 “ *“  l»  “">7 

of  which  the  slip  is  composed,  and  to  run  throup-h  hoik  A®  embedded  in  the  masonry 
therein,  and  hotted  to  the  Cornice  pSes  or  ®»™tailed 

dT^gf”  •»a  a'ioiwtrhra?“:ncItlt„‘  S Jll: 

for  affording  additiofaF security  and  stobililf  to  the  If  undermined,  as  well  as 

he  co-termiSous  with,  and  firX  b4f to  /he  h.ff  h!ic  f '‘"a*”:'-,  half  halk  is  to 
and  is  to  be  12  inches  broad  by  6 S to  th“‘'‘  4 
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10.  At  the  head  of  the  slip,  and  between  the  upper  step  and  the  present  ranje  of  sheeting  Appandis,  No, 

piles,  are  to  be  placed  three  short  filling  pieces  of  timber,  9 inches  in  breadth,  3 inches  in  

thickness,  and  of  the  length  marked  upon  the  plan.  They  are  to  be  secured  by  iron  bolts, 

as  shown  upon  the  plan  and  section,  and  their  joints,  with  the  adjoining  timber  work,  to  be 
made  as  nearly  water-tight  as  possible. 

11.  The  stay-bars,  or  braces,  are  to  be  composed  of  round  iron,  each  29  feet  in  length, 
and  1 \ inch  in  diameter ; they  are  to  pass  through  the  steps  aud  their  adjoining  stop-pieces, 
as  shown  upon  the  drawings,  and  to  be  secured  at  the  extreme  ends  to  the  outside  of  the 
piles  by  a screw-nut  and  washer,  and  to  the  inside  of  said  piles  and  to  the  intermediate 
ones  by  washers  and  keys. 

12.  All  the  bolts  are  to  be  made  of  | inch  square  iron,  and  to  have  heads  and  nuts,  each 
2 inches  square ; the  washers  are  to  be  each  3 J inches  square,  and  J inch  in.  thickness ; and 
the  straps  are  to  be  3 inches  in  breadth,  by  f inch  in  thickness. 

13.  Such  portion  of  the  weir  and  slip  as  shall  be  ripped  up  for  the  purpose  of  fixing  the 
sleepers,  stop-pieces  and  stairs,  as  hereinbefore  stated,  are  to  be  properly  and  firmly  reset, 
and  in  so  doing  the  stones  are  to  be  set  in  the  direction  of  their  present  courses. 

14.  On  the  outside  of  the  portions  of  the  side  boards  below  the  weir,  and  round  the  foot 
of  the  slip,  a rough  strong  stone  wall  or  pavement  is  to  be  constructed ; it  is  to  be  com- 
posed of  large  flat-bedded  and  roughly-squared  stones,  and  joined  into  the  weir,  as  shown 
upon  the  drawings;  to  be  3 feet  broad  at  said  junction,  to  decrease  to  2 feet  in  breadth  at 
the  foot  of  the  slip ; to  have  a slope  of  1 to  1 round  the  foot  of  the  slip,  and  decreasiniy  in 
hotter  thence  to  its  junction  with  the  weir,  where  it  is  to  be  but  3 inches  to  a foot.  These 
walls  are  to  be  built  in  good  mortar,  and  in  the  shape,  and  to  the  height  shown  upon  the 
drawings,  leaving  the  gap  at  the  lower  end  clear  for  the  passage  of  the  water  and  fish. 

15.  The  whole  structure  is  to  be  made  in  a proper  and  workmanlike  manner,  and  as 
nearly  water-tight  as  possible,  so  that  the  whole  of  the  water  in  dry  seasons  shall  pass 
through  the  opes  left  for  that  purpose. 

16.  Should  it  be  deemed  advisable  by  the  Commissioners  to  make  any  alteration  in  addi- 
tion to,  or  deduction  from  the  design  herein  referred  to,  such  alteration  is  to  be  made  in 
accordance  with  the  schedule  of  prices  which  is  to  be  furnished  by  the  contractor  with  his 
proposal,  and  the  whole  of  the  works  are  to  be  executed  to  the  entire  satisfaction  of  the 
■Commissioners’  engineer,  or  other  person  appointed  by  them  to  inspect  the  works. 

Dublin,  4 May  1843.  (signed)  John  W.  Kelly. 


Fishebies  Act,  6 8c  6 Viet.  c.  106. 

LIbT  of  Quantities  of  the  Materials,  8cc.  required  in  cousSructiug  the  “ Salmon  Passage 
described  in  the  foregoing  Specification. 


Rate. 


Amount. 


166  cubic  feet  of  timber  work,  at----  - 4 — 

468  lbs.  of  iron  in  tie-bars,  bolts,  straps,  washers,  nuts,  and 

keys  - --  --  --  - _4 

Resetting  paving  at  various  places,  45  square  yards  - - 2 6 

11  cubic  yards  of  masonry  in  rough  walls  adjoiniug  side 

boards  - 10- 

16  cubic  yards  of  earth  stank  above  slip,  including  takino' 
away  same  when  the  works  shall  be  finished  - - S 6 


Add  for  contingencies  aud  superintendence 


£.  5.  d. 

83  4 - 

7 12  8 

5 12  6 

5 10  - 

2 - - 


63  19  2 

11  - 10 


Total 


£.  \ 65  - - 


iV^e.  The  prices  to  be  inserted  opposite  the  above  quantities  are  to' include  all  work- 
manship and  expenses  incidental  upon  completing  the  works,  accordino-  to  the  foregoincr 
-specification.  r r o o 6 ,, 


Dublin,  4 May  1843. 


(signed)  John  W Kelly. 


040. 
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LETTER  from  S.  Jt.  Paine  to  Lord  Miot,  in  reference  to  a Memorial  of  the  Commis- 
sioners of  the  Town  of  Wicklow,  relative  to  Illegal  Fishing  on  the  Coast  of  Wicklow. 

My  Lord,  29  May  1843. 

I AM  directed  by  the  Commissioners  of  Public  Works  to  acknowledge  the  .receipt  of  your 
Lordship’s  reference  of  a memorial  from  a committee  appointed  by  uie  Commissioners  of 
the  town  of  Wicklow  to  endeavour  to  enforce  the  provisions  of  the  Fishery  Act.  The 
object  of  the  memorialists  is  to  obtain  the  authority  of  the  Government  for  the  coast  guard 
on  the  coast  of  Wicklow  to  be  employed  in  sei2ing  all  nets  with  smaller  meshes  than  are 
allowed  to  be  used  by  the  Fishery  Act  in  taking  salmon  and  trout.  The  section  of  the  Act 
on  which  the  memorialists  rely  in  making  this  application  is'  supposed  to  be  the  20th, 
which  enacts  that  no  net  or  other  engine  for  the  taking  of  fish  of  the  salmon  species  with 
meshes  of  less  sixe  than  2 J inches  from  knot  to  knot,  shall  be  used  on  any  part  of  the  coast 
of  Ireland,  or  within  the  bays,  estuaries,  and  tideways  thereof,  under  penalty  not  to  exceed 
lOL,  and  the  forfeiture  of  the  nets  or  engines.  The  same  Act  regulates  the  sea-coast 
fishery,  (as  distinguished  from  the  salmon  fishery,)  and  allows  all  persons  to  fish  with  nets 
of  any_  sized  mesh  for  all  fish  other  than  the  salmon  species,  subject  liowever  to  any' 
restnctions  that  may  be  imposed  by  the  bye  laws  of  the  Commissioners,  approved  bv  the- 
Lord  Lieutenant  in  Council. 

If  the  prayer  of  memorial  were  complied  with,  and  the  coast  guard  wei-e  directed  to  seize 
all  such  nets,  the 'meshes  of  which  are  less  than  the  size  specified  in  the  20th  section, 
whenever  they  were  used  for  taking  of  salmon,  a very  great  hardship  might  be  inflicted  on 
the  poor  fishermen  who,  in  using  nets  for  catching  fish  of  any  other  description,  should 
occasionally  take  those  of  the  salmon  species ; that  the  Board  consider  it  quite  unnecessary 
to  act  up  to  the  strict  letter  of  the  law  laid  down  in  the  20tli  section,  and  to  enforce  the 
penalty  for  any  nets  with  smalUized  meslies  on  the  coast  at  a distance  from  the  mouths  of 
rivers,  supposing  that  the  meaning  of  the  20th  section  can  be  so  construed  as  to  extend  to 
all  pets  in  which  salmon  are  occasionally  taken,  and  therefore  they  are  of  opinion  it  would 
be  impohtjc  to  comply  with  the  present  application,  and  give  the  authority  to  the  coast 
guard  now  sought  for.  By  the  86th  section  of  the  Fishery  Act  the  officers  and  petty 
oihcers  of  Her  Majesty  s cruisers,  and  such  of  the  officers  and  men  of  the  coast  guard  as  should 
be  thereunto  authorised  by  the  Commissioners  of  Customs,  have  powers  given  to  them  to 
enable  them  to  cany  into  effect  the  rules  and  regulations  laid  down  in  the  Act  as  well  as 
those  to  be  specified  by  bye  laws,  and  the  officers  and  men  of  the  coast  guard  are  em- 
powered  to  act  as  constables  for  the  execution  of  magistrates’  warrants  at  sea  and  on  land 
«c.  llie  making  use  of  this  latter  force  in  the  manner  here  stated  was  suggested  by  the 
Coramissionere  of  Fishery  Inquiry,  in  their  report  on  the  coast  fisheries  of  Ireland  in  1836 
they  being  of  opinion  that  no  regulations  for  the  protection  of  the  fisheries  (in  most 
instances  earned  on  at  a distance  from  the  shores,  by  large  assemblages  of  boatmen  in  the 
cases  of  the  herring  and  other  similar  fisheries,)  could  be  enforced  unless  by  persons 
accustomed  to  the  use  of  boats,  and  having  them  at  their  command.  ^ 

With  respect  to  the  protection  of  the  salmon  fisheries,  in  the  opinion  of  the  Board  no 
such  extra  assistance  is  required,  except  in  extreme  cases,  such  as  the  long-continued 
disputes  among  fishermen  and  weir  owners  at  the  mouth  of  the  Waterford  rivem  the 
ordinary  pobce  (if  allowed  to  act),  or  the  water-bailiffs  authorised  by  the  Act  to  be  au- 
nointed,  or  other  person  interested,  having  sufficient  powers  for  the  purpose : besides  the 
aw  specifies  so  clearly  (as  before  stated)  the  illegal  modes  of  fishing  for  salmon  and  the 
of  “yers  where  persons  may  not  fish  at  certain  seasons, 
that  there  is  no  difficulty  in  canying  it  into  effect,  where  parties  choose  to  take  advantage 
of  tlie  proviaons  of  the  Act.  Independent  of  other  reasons,  it  cannot  be  overlooked  fn 
many  of  the  salmon  fisheries,  in  the  best  situarions  aS 
the  properties  of  private  individuals  and  corporations,  who,  deriving  considerable  revenues 
from  them,  are  the  proper  persons  to  incur  a considerable  share  of  Ae  trouble  and  expense 
of  protecting  them.  With  these  views,  the  Board  have  always  recommended  that  the  Last 
guard  should  not  be  directed  to  enforce  the  provisions  of  the  Act,  which  are  exclusively  for 
M the  salmon  fisheries;  and  they  are  now  submitting  thei/opi- 

ffi  9°™“^/®mners  of  Customs,  that  in  issuing  instructions  to  the  coast-sruaL 

officers  for  their  guidance,  that  they  should,  in  no  instance,  be  allowed  to  interfere,  elcLt 
a special  authonty  be  given  in  each  case  by  the  inspector-general  of  coast  guard.  ^ 

I have,  &c. 

(signed)  H.  R.  Paine. 
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LETfEB.  from  Mr.  H.  R.  Paine  to  E.  Lucas,  Esq.,  forwarding  Mr.  Mulvany’a  Report 
on  the  Trials  at  W aterford  in  the  case  of  Illegal  Stake  Weirs. 


Sir,  1 Jyjje  1843. 

I AM  directed  to  send  you  the  enclosed  copy  of  a report  made  to  the  Board  by  Mr. 
Mulvany  of  the  result  of  tlie  trials  at  Waterford  in  the  case  of  the  illegal  stake  weirs,  by 
which  it  appears  that  a certain  number  have  been  abated;  but  in  the  case  of  some,  and 
those  of  most  importance,  the  magisti-ates  have  refused  to  convict,  and,  as  Mr.  Mulvany 
considers,  on  insufBcient  grounds:  he  strongly  recommends,  therefore,  an  appeal  being 
lo^ed  as  directed  by  the  Act. 

The  Crown  solicitor  for  Wexford  does  not  appear  to  have  been  ready  so  early;  but  has 
now  taken  measures  for.cariyiug  on  similar  prosecutions  on  Saturday  next. 

As  the  cases  he  is  to  bring  forward  are  also  of  importance,  and  have  some  new  legal 
technicalities  to  be  met,  it  Would  be  very  desirable  to  employ  competent  counsel  on  the 
part  of  the  Crown. 

As  Mr.  Alcock  has  now  acquired  considerable  knowledge  on  the  subject,  and  advocated 
the  causes  at  Waterford  with  much  ability,  it  is  suggested  that  it  might  be  more  advan- 
tageous if  possible  to  obtain  his  services. 

This  is  mentioned,  as  the  Crown  solicitor  for  Wexford  states  in  a letter  that  be  presumes 
Mr.  Alcock  will  attend,  by  which  it  would  appear  that  he  has  not  himself  communicated 
with  that  gentleman  on  the  subject. 

I have,  &c. 

(signed)  SeuTy  R,  Paine, 


Mr,  Mulvany’,  Eepoet  of  the  Kestilt  of  the  Trials  at  Waterford  in  the  case  of  the  Illegal 
Stake  Weirs. 

- , Office  of  Public  Works,  31  May  1843. 

With  reference  to  the  prosecution  of  illegal  stake  weirs  in  the  Harbour  of  Waterford,  or 
rather  the  estuary  of  the  River  Suir,  I beg  to  inform  tlie  Commissioners  that  at  the  Mayor’s 
Oomt  in  Waterford,  on  the  26th  instant,  the  owners  of  the  illegal  weirs  (three  in  number) 
within  the  jurisdiction  of  the  borough  magistrates  submitted,  and  in  consequence  were 
co^icted  in  nominal  penalties,  wiih  forfeiture  of  the  weirs  and  nets. 

w * Saturday,  the  27th  instant,  the  cases  of  illegal  weirs  in  the  counties  of  Kilkenny  and 
Waterford  (22  in  number)  were  tried  at  the  petty  sessions  at  Callihane,  in  the  latter 
county;  the  magistrates  present  being  Mr.  Kelly,  the  resident  magistrate,  Messrs.  Carew, 
Tj  L attended  specially  as  counsel  for  the  Crown,  and  Mr. 

Hatchell  for  the  Marquis  of  Waterford. 

importent  case  was  that  of  the  weir  at  the  spit  of  Passage,  held  by  the  tenants 
of  the  Marquis  of  Waterford.  ^ 

stated  with  great  ability  and  accuracy  the  whole  case,  and  the  law  with 
reieience  to  it;and  upon  the  examination  of  the  witnesses  produced,  both  for  the  prosecution 
an  e alienee,  it  appeared  that  every  feet  concerning  this  weir  contained  in  the  state- 
ments submitted  to  the  Sohcitor-general  in  April  last,  and  upon  which  he  gave  his  opinion 

that  the  weir  was  illegal,  proved  to  be  correct.  ’ f s J- 

It  was  distinctly  shown  that  the  Marquis  of  Waterford  had  no  several  fishery,  within  the 
meaning  of  tpe  Act,  at  Passage  ; that  indictments  were  laid  against  a former  tenant  of  the 
Lordship  la  1833  ; that  the  former  was  convicted,  and  the  weir  abated  ; that 
1^  cotmen  during  the  time  it  has  been  erected  pre- 

T w i e’  j * although  100  1.  per  annum  rent  had  been  received  for  it,  the  agent  to 
lOioa  ^ '’waived  all  further  attempts  to  re-erect  the  weirs  during  the  succeeding 

10  ye^s  until  the  present  season,  when  he  let  the  site  for  150?.  a year  to  present  tenants. 

to  maintain  the  weirs  previous  to  the  passing  of  the  present  Act  were  in 
j £ rights,  atid  these  attempts  had  been  continuously  opposed  by  the 

abandoned  for  the  last  10  years,  after  a public  prosecution  on  the 
R-  1 fi*®  contended  by  Mr.  Alcock  that  the  parties  could  not  claim 

V 1 1 ^ exemption  in  the  present  Act,  or  aver  that  the  weir  had  been  estab- 

is  ie_  lor  the  last  20  years.  Mr.  Hatchell  contended  it  had  been  established  for  20  years 
previous  to  1833,  and  the  magistrates  dismissed  the  case, 

n 11  out  of  the  remaining  21  cases  the  parties  submitted  or  were  convicted,  and  the 
weirs  to  be  prostrated  forthwith  ; of  the  other  10  cases,  one  or  two  were  withdrawn  from 
some  informality  as  to  the  persons  summoned ; and  the  magistrates  dismissed  the  remainder, 
upon  similar  difficulties  as  to  their  construction  of  the  Act  of  Parliament. 
t suggest  for  the  consideration  of  the  Commissioners,  that  it  be  recommended 

to  the  tjovernment  to  lodge  an  appeal  to  the  assistant  barrister  in  every  case  dismissed 

f ^ b,r 
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Appendbtj  No.  4.  by  the  magistrates,  as  from  the  opinion  given  by  the  Solicitor-general,  and  my  own 
' ■ knowledge  of  the  Act,  I feel  assured  that  all  the  weirs  against  which  prosecutions  were 

instituted  are  illegal.  There  may  by  possibility  be  one,  or  two  at  most,  which  would  come 
within  the  meaning  of  an  interpretation  put  upon  the  23d  section  by  the  Solicitor-general ; 
but  as  the  evidence  was  not,  nor  could  not  be,  gone  into  with  any  regulaiity  or  care,  in  the 
examination  of  so  many  cases  in  a few  hours  of  one  day,  (the  last  day  in  which  the  matter 
could  be  tried  so  as  to  allow  of  appeal  to  the  next  quarter  sessions,)  and  as  it  appears  that 
not  only  did  the  fishermen  come  down  regularly  every  year,  and  sometimes  frequently  in 
the  one  year,  to  abate  tliese  weirs  as  nuisances,  but  also  that  the  Government  prosecuted 
the  owners  even  so  late  as  the  year  1842,  and  on  some  occasions  refused  to  give  any  pro- 
tection to  the  weir  owners  in  the  prevention  of  the  prostration  of  the  weirs,  I think  it  would 
be  of  importance  to  the  peace  of  the  neighbourhood  to  have  each  case  fully  investigated 
before  a competent  tribunal,  and  tbe  matter  finally  settled. 

The  numerous  fishermen  whose  interests  are  affected  by  these  weirs  have  refmined  from 
all  acts  of  violence,  or  assertion  of  their  supposed  rights,  pending  these  proceedings,  and 
seemed  to  be  grateful  to  Government  for  bringing  the  matter  to  a settlement. 

The  weirs  in  and  near  Passage,  which  is  tne  narrowest  part  of  tlie  estuary,  and  may  be 
deemed  the  mouth  of  the  river,  not  being  more  than  a quarter  of  a mile  broad  at  low  water 
of  spring  tides,  are  the  most  detrimental  to  the  public  fisheries  in  the  estuaries  above 
them. 

The  prosecutions  against  the  stake  weirs  in  the  county  Wexford  part  of  the  estuary 
have  not  yet  been  proceeded  with,  though  it  had  been  arranged  by  me  with  the  sessional 
Crown  solicitor  for  that  county  that  summonses  should  have  been  issued  for  the  29th 
instant,  so  as  to  have  enabled  Mr.  Alcock  and  me  to  have  attended  after  the  trials  at 
Waterford. 

I am  informed,  by  a letter  received  this  day,  that  Saturday  next  has  been  appointed  for 
hearing  these  cases  at  Bailiestown,  in  the  county  Wexford. 

I am  disposed  to  believe  that  more  legal  points  will  be  raised  in  this  case  by  Lord  Tem- 
])lemore’s  agent  than  even  in  that  of  Lord  Waterford ; and  as  I believe  the  weirs  to  be 
equally  illegal,  and  injurious  to  the  fisheries  above  them,  I think  it  would  be  of  importance 
for  counsel  to  attend  on  the  part  of  the  Crown. 

I am,  &c. 

(signed)  W,  T.  Mulvany. 


— No.  8.  — 

Sir  J.  F.  Burgoyne  to  E.  Lucas,  Esq.  relative  to  the  Probability  of  the  Cotmen  using 
Violence  against  Illegal  Weirs  in  the  Waterford  River. 

2 June  1843. 

Sir  J.  F.  Burgoyne  presents  his  compliments  to  Mr.  Lucas,  and  begs  to  offer  the  fol- 
lowing remarks  upon  the  extract  from  a private  letter  relative  to  the  probability  of  the 
cotmen  using  violent  efforts  against  the  illegal  weirs  in  the  Waterford  River. 

It  is  presumed  that  this  refers  to  the  feelings  of  the  cotmen  before  the  result  of  the  late 
proceedings  at  petty  sessions,  whei'e  a considerable  number  of  the  weirs  were  convicted,  and 
have  been  put  down  in  consequence.  Although  the  informations  failed  against  some,  and 
it  must  be  acknowledged  those  of  most  essential  importance,  still  a promise  was  made  that 
an  appeal  should  be  lodged  and  prosecuted,  and  it  is  notorious  that  the  magistrates  dismissed 
the  cases,  more  with  the  view  to  the  question  being  decided  by  a move  formal  tribunal,  than 
as  intended  to  give  any  decided  opinion  of  the  weirs  being  legal.  Under  these  circum- 
stances, and  as  the  Government  had  in  this  instance  stepped  out  of  its  usual  couree  in  a 
way  that  was  favourable  to  the  cotmen,  it  would  be  really  unreasonable  in  the  latter  to 
attempt  to  take  the  law  into  their  own  hands ; it  is  therefore  suggested  that  the  writer  of 
the  letter  from  which  the  extract  was  made  might  be  requested  to  let  the  matter  be  ex- 
plained to  the  cotmen  if  they  still  retained  such  sentiments,  which  Sir  J.  F.  Burgoyne  has 
been  given  to  understand  was  not  the  case ; and  he  on  his  part  will  cause  a communication 
to  be  made  to  the  same  effect  to  Mr.  Ffennell,  who  has  hitherto  acted  for  the  cotmen. 


— No. «.  — 

Mr.  Muhany’s  Report  relative  to  Prosecution  against  Illegal  Weirs. 

Office  of  Public  Works,?  June  1843. 

UK  tsatui-clay,  the  3d  mstaut,  1 attended  the  petty  sessions  at  Bailiestown  where  the 
owners  of  stake  weirs  in  that  part  of  the  estuary  of  Waterford  which  is  less’ than  three 
quarters  of  a mile  broad,  and  which  is  situated  in  the  county  of  Wexford,  were  prosecuted 
tor  using  illegal  stake  weirs  by  Mr.  Ryan,  sessional  Crown  solicitor;  Mr.  Alcock  attending 
specially  as  counsel  for  the  Crown.  Mr.  Harris  attended  as  counsel  for  Lord  Templemore 
and  bis  tenants. 

Captain  Ratlibome,  R.  w.,  and  Mr.  Allen  were  the  presiding  magistrates  ; 
Mr.  Flennell,  j.p.,  attended  on  tliepart  of  the  Upper  Fisheries  of  theSuir;  and  Mr?Ffrench, 

solicitor, 
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solicitor,  on  the  part  of  the  fishermen  at  Ross.  There  were  also  present  several  of  :the  Appenflix,  No. 
cotmen  from  the  Suir,  Nore,  and  Barrow,  and  the  salmon  fishermen  mom  Passage.  

The  cases  consisted  of  three  stake  weirs,  held  by  James  and  John  Ryan,  under  Lord 
Templemore,  and  one  weir  held  by  P.  Tracey,  under  Mr.  Haughton  of  Kilmannock. 

After  a very  full  and  patient  investigation  of  the  subject,  and  a very  clear  and  able  expo- 
sition of  the  law,  by  Mr.  Alcock,  replied  to  by  Mr.  Harris,  the  magistrates  gave  a convic- 
tion in  each  case,  Mr.  Haughton  having  declined  to  defend  any  claim  on  his  part  to  main- 
tain a stake  weir,  but  claiming  to  be  entitled  to  a head  weir  which  he  had  there  previous  to 
the  erection  of  the  present  stake  weir. 

The  principal  feature  in  the  defence  on  the  part  of  Lord  Templemore  was  the  productioir 
of  a patent,  showing  the  grant  of  weirs  and  the  soil  under  the  weirs,  stated  to  be  in.  the 
sites  of  those  under  prosecution;  but  upon  examination  of  the  patent  it  appeared  in  express 
terms  that  these  were  “ ebb  weirs,”  and  not  the  fixed  stake  weirs,  or  stake  nets,  for  the 
use  of  which  the  parties  were  prosecuted,  and  against  which  indictments  had  been  laid  on 
the  part  of  the  Grown  nine  or  ten  years  ago,  ani  convictions  obtained.  It  was  contended, 
that  even  independent  of  the  several  prostrations  of  the  weirs  by  the  cotmen,  their  known 
illegality  previous  to  the  passing  of  the  6 & 6 Viet.  c.  106,  and  the  abandonment  of  their 
use  as  stake  weirs  or  fixed  nets  for  several  years  previous  to  the  present  season,  these  con- 
victions showed  that  the  parties  could  not  claim  the  benefitof  the  exemptions  contained  in  the 
23d  or  24th  sections  of  tne  Act,  or  prove  that  the  weirs  were  “ established  ” for  10  or  for 
20  years  previous  to  the  passing  of  the  Act,  when  they  had  thus  been  abated  by  regular 
law  proceedings. 

It  was  intimated  by  the  counsel  for  Lord  Templemore  that  an  appeal  to  the  quarter 
sessions,  to  be  held  on  the  28th  instant,  would  be  lodged  on  the  part  of  the  defendants. 

With  respect  to  the  communication  made  to  Mr.  Lucas,  and  referred  by  Sir  John 
F.  -Burgoyne  to  me,  that  “the  cotmen  would  attempt  to  move  illegally  the  weirs,  if  not 
removed  legally  before  the  end  of  June,”  I have  every  reason  to  believe,  from  interviews 
I had  with  them  at  the  sessions,  and  from  all  that  I have  heard  on  the  subject,  no  such 
attempt  will  be  made.  On  the  contrary,  the  men  seemed  particularly  grateful  to  the 
Government  that  the  matters  had  been  brought  to  trial  without  any  interference  or 
expense  on  their  pai-t,  and  though  at  first  greatly  disappointed  with  some  of  the  decisions 
at  the  petty  sessions  of  Callihane,  in  the  county  of  Waterford,  they  seem  now  to  be  con- 
fident that  justice  will  be  done  on  the  trial  of  the  appeals. 

It  would  nevertheless  be  very  desirable  to  avoid  any  unnecessary  causes  of  excitement 
by  removing  completely  the  weirs  of  such  parties  as  have  been  convicted,  and  who  do  not 
intend  to  appeal;  and  in  all  other  cases  of  convictions  the  parties  should  abstain  from 
fishing  or  using  their  weirs,  as  the  Solicitor-general  has  given  it  as  his  opinion  that  in  such 
cases  the  parties  are  liable  to  a separate  penalty  for  each  day’s  fishing,  as  a separate 
offence. 

I am,  &.C. 

(signed)  W.  T.  Mulvany. 


— No.  10.  — 

Mr.  Mulvany’s  Report.— Trial  of  Illegal  Weirs  on  River  Suir. 

Office  of  Public  Works,  27  June  1843. 

I HAVE  deferred  reporting  fully  upon  the  result  of  the  appeals  ordered  by  the  Govern- 
ment to  be  made  to  the  quarter  sessions  at  Waterford  against  the  decisions  made  by  the 
petty  sessions  at  Callihane,  as  to  the  illegal  stake  weirs  in  the  harbour  of  Waterford,  until 
1 should  receive  a detailed  report  of  the  proceedings,  and  the  assistant  barrister’s  charge. 

ihe  enclosed  report  has  been  sent  to  me,  and  though  it  is  very  incomplete,  and  even  in- 
accurate in  many  respects,  particularly  as  to  the  arguments  advanced  by  Mr.  Alcock  on  the 
part  ot  the  Crown  in  his  opening  statement  and  reply,  yet  as  it  is  substantially  correct 
as  to  the  evidence  produced,  and  the  charge  of  the  assistant  barrister  in  the  case  of  the  Spit 
weir  at  Passage  (erected  by  the  tenants  of  the  Marquis  of  Waterford),  I beg  leave  to  for- 
ward  it,  with  the  accompanying  observations. 

The  Spit  weir  at  Passage,  as  I have  before  explained,  is  placed  at  the  mouth  of  the  river, 
and  occupies  nearly  two-tliirds  of  the  opening  at  high  water;  it  is  consequently  a great 
obstruction  to  the  passage  of  the  fish  to  the  extensive  public  fisheries  in  the  tidal  part  of 
the  rivers  above  it,  and  one  which  under  no  cireumstaiices  (except  where  the  whole  river, 
with  Its  tributaries  and  estuary,  belonged  to  one  person)  it  was  intended  to  legalise  under 
the  provisions  of  the  late  Act. 

Tlie  mouth  of  the  river  not  having  been,  however,  as  yet  defined  under  the  provisions  of 
the  Act,  the  proceedings  have  been  heretofore  founded  on  the  fact  of  the  weir  being  erected 
m the  estuary  or  tidal  part  of  the  river,  where  it  was  less  than  three-fourths  of  a mile  broad 
at  low  water,  as  prohibited  by  the  22d  section,  and  that  it  was  not  protected  by  the  23d  or 
24th  sections,  not  having  been  established  for  the  20  or  lo  years  next  before  the  passing  of 
the  Act.  j r b 

It  was  admitted  by  the  parties,  and  will  be  seen  by  the  evidence,  that  Lord  Waterford 
has  no  several  fishery  in  the  place  referred  to;  no  prescription  or  charter,  right,  or  title  to  a 
weir  of  any  kind  there;  and  that  though  a weir  was  erected  on  the  site  from  1809  to' 
f 2 1833-84, 
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1833-34,  aad  was  used  for  tliat  time, with  the  exception  of  one  season  in  1828,  in  the  early 
part  of  which  the  nets  were  cut  down  and  removed  openly  by  a person  named  Kelly,  in 
the  presence  of  the  weir-owner’s  servants,  yet  that  there  was  no  weir  there  at  the  passing 
of  the  present  Act,  nor  for  nine  years  before;  that  twice  the  servant  of  the  former  tenant 
of  the  weir  was  indicted  for  erecting  it,  and  pleaded  guilty ; that  Lord  Waterford  was  him- 
self indicted  in  1833-34,  and  that  weir  was  then  abated  and  cut  down  by  the  cotmen  in 
the  assertion  of  the  common  law  right,  and  not  since  erected  until  the  present  season. 

The  exposition  of  the  law  by  the  assistant  barrister,  as  will  be  seen  in  the  report,  went 
distinctly  to  show  that  the  weir  was  illegal,  and  could  not  he  protected  under  any  of  the 
saving  clauses  of  the  Act ; nevertheless  the  nine  magistrates  who  sat  with  him  (amongst 
whom  were  three  of  the  magistrates  who  dismissed  the  case  at  petty  sessions),  concurred  in 
affirming  the  dismissal,  and  thus  in  a matter  of  law  (for  there  was  no  controversy  as  to 
facts),  deciding  contrary  to  the  opinion  and  advice  of  their  own  chairman  or  assessor,  con- 
trary to  the  opinion  of  the  Solicitor-general,  and,  in  my  bumble  opinion,  of  an  Act  to  the 
preparation  and  passing  of  which  through  both  Houses  of  Parliament  I paid  so  much 
attention conti-ary  to  the  spirit,  intention,  and  plain  meaning  of  the  Act. 

It  is  to  be  observed,  that  so  far  as  the  opinion  of  the  magistrates  was  obtained,  they 
affirmed  the  dismissal  at  the  quai'ter  sessions  on  quite  different  grounds  from  tliose  on 
which  they  acted  at  petty  sessions.  At  the  latter  they  assumed  that  the  continuous  use  for 
any  20  years  whatever-  before  the  passing  of  the  Act,  brought  tire  weir  within  the  saving 
effect  of  the  23d  section,  whereas  at  the  quarter  sessions  the  explanation  given  by  the  resi- 
dent magistrate  was,  “ that  they  conceived  the  weir  was  in  point  of  fact  continued  or 
established  up  to  the  passing  of  the  Act.” 

The  statement  contained  in  this  explanation  is  so  utterly  at  variance  with  tlie  fact 

admitted  on  all  sides,  that  there  was  no  weir  whatever  there  for  the  last  10  years in  the 

words  of  Mr.  Meara,  Lord  Waterford’s  agent,  that  “ they  abandoned  it  when  thrown  down 
by  the  cotmen,” — as  to  make  the  acknowledged  grounds  of  the  decision  appear  to  me 
inexplicable. 

It  is  possible  that  the  magistrates  may  have  mistaken  that  portion  of  the  barrister’s 
charge  with  reference  to  “ the  suspension”  of  the  right,  or  rather  the  use  of  the  weir  and 
confounded  the  question  they  had  to  try  as  a matter  of  fact  with  a question  as  to  matter  of 
right;  but  assuming,  as  there  is  reason  to  do,  that  they  adopted  the  interpretation  of  the 
Act  given  by  the  assistant  barrister,  namely,  that  the  20  years  refen-ed  to  were  the  20  yeaj-s 
next  before  the  passing  of  the  Act,  it  is  evident  they  had  no  question  of  previous  right  to 
try,  as  the  Marquis  of'^Vaterford  had  not,  nor  coultl  not  have,  any  legal  right  to  the  weiv 
up  to  the  passing  of  the  Act,  and  consequently  they  had  only  to  try  the  matter  of  fact  from 
whence  a right  for  the  future  would  be  determined  for  or  against  the  public,  that  is,  whether 
or  not  the  weir  was  established,  whether  the  engine  was  in  being,  erected  and  used  without 
legal  interruption,  possessed  and  the  emoluments  continuously  enjoyed  for  20  years  next 
before  the  passing  of  the  Act ; and  they  found  that  a weir  which  hacf  not  been  in  existence 
for  the  last  10  years,  over  tlie  site  of  which  the  public  had  continuously  passed  and  fished 
for  that  interval ; a weir  the  owners  of  which  had  been  publicly  indicted  by  the  Govern- 
inent  for  its  erection,  and  which  had  been  prostrated  by  the  fishermen  in  the  assertion  of 
the  common  law  right,  was  so  established. 

To  obviate  the  results  of  a decision  so  contrary  to  the  law  and  facts  of  the  ease  and 
prevent  the  establishment  of  a precedent  which  would  render  the  Act  of  Parliament  com- 
pletely  nugatory  as  regards  the  provisions  in  question,  I beg  to  suggest  that  the  question 
should  be  tned,  by  indictment  or  otherwise,  in  a superior  court,  which  course,  I believe  is 
left  open  to  the  Crown  or  any  party  aggrieved,  by  the  proviso  to  the  23d  section  of  the 
Act.  1 am  of  opinion  that  this  is  the  best  course  to  adopt,  for  though  it  is  open  to  the 
(^mmissioners,  by  defining  the  mouth  of  the  river,  to  give  the  means  of  showing  an  addi- 
tional cause  of  illegality  in  the  weir,  yet  as  the  question  would  still  have  to  be  tried 
before  the  same  inferior  and  appellate  jurisdiction,  it  is  evident  much  time  would  be  Tost 
and  possibly  other  mistakes  committed  in  the  magisterial  interpretation  of  the  Act.  ’ 

As  appeals  under  the  Fishery  Act  will  generally  involve,  more  or  less,  questions  as  to  tlie 
light  construction^  of  the  spmt  and  words  of  the  Act,  it  is  perhaps  to  be  regretted  that 
appellate  jurisdiction  was  not  vested  m the  assistant  barrister,  instead  of  lie  local  mao-iq- 
trates  who  try  the  questions  in  the  inferior  court.  ° 

As  to  the  other  appeal  cases  in  Waterford,  I believe  the  decisions  of  the  petty  sessions 
court,  whether  as  to  convictions  or  dismissals,  were  confirmed  in  each  case" rPonPffivf.Kr 
Mr  Alcock,  however,  on  the  part  of  the  Crow,:  did  not  deem  ft  SeM  to 

^ by  the  magistrates,  ereu  though  clu- 

tiary  to  the  legal  opinion  and  advice  of  their  own  chairman  or  assessor.  ° 

In  two  or  three  of  these  cases,  it  appeared  from  the  evidence  given  for  the  defence  (for 
here  was  scpcely  any  preparation  by  the  sessional  Crown  solicitor  for  the  prosecSioS 
that  the  parties  had  put  up  the  weirs  shortly  affer  they  were  cut  down  by  the  cotmen  • and 
I was  at  first  in  doubt  whether  or  not  it  should  be  recommended  that  indictments  sLuffi 
be  preferred  agamst  tliese  also,  but  upon  the  fullest  consideration  of  all  the  circumstances 
connected  with  the  weirs  m this  estuary,  the  indictments  kid  by  the  Crown  against  them 
as  nuisances,  the  frequent  open  periodical  prostration  of  them  by  the  cotmen  i?the  a 
tion  of  the  common  law  right,  the  fact  that  none  of  these  r ^ nmtiiea 


doing,  nor  no  compensaSn'so^gVrfi-orftTrouVfe 
! fr  parties  seeking  to  maintain  them  cannot  prove  that  they  have 

established  their  weirs  as  against  the  public  right;  and  as  the  decision  to  be  obtained  is  to 

determine 
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determine  for  ever  the  right  for  or  against  the  public,  and  if  the  latter,  to  quiet  the  possession  Appendix,  No.  4. 
in  the  claimants,  I believe  the  safest  and  best  course  is  to  recommend  that  indictments  be 
laid  in  each  case. 

It  is  right  to  observe  that  the  weirs  last  refeiTed  to  are,  as  compared  with  the  weir  at 
Passage,  but  of  little  value,  and  but  little  obstruction  to  the  passage  of  the  fish,  and  that 
possibly  the  owners  would  abide  the  result  of  the  trial  of  the  Passage  weir. 

• I am,  &c. 

Henry  R.  Paine,  Esq.,  (signed)  fV.  T.  Muhcmy. 

&c.  &c.  &c. 


REPORT  accompanying  Mr.  Mulvany’s  Letter  of  27th  June  1843. 

Quarter  Sessions,  Waterford. 

Important  Fishery  Case:  19th  June  1343. 

Before  Walter  Berwick,  Esq.,  Assistant  Barrister,  and  the  following  Magistrates: 
Robert  Tlniacke,  Woodbouse;  Mr.  Christmas,  Mr.  Morris,  Thomas  Carew,  Ballinamora ; 
Richard  Duckett,  Tramore ; Nicholas  Power,  Faithlegg;  John  Power  O’Shea,  Gardeu- 
moriis;  Maurice  Ronayne,  Knockaderry;  Nicholas  IC^ly,  Esqs.,  and  Dr.  Fitzgerald. 

The  court  was  very  much  crowded,  great  interest  prevailing  as  to  the  issue  of  an  appeal 
from  a recent  decision  of  the  Callahane  Bench,  whereby  the  Marquis  of  Waterford’s  right 
to  the  Spit  weir  of  Passage  was  acquiesced  in.  Mr.  Hatchell  was  brought  down  special  for 
the  occasion.  The  case  for  liearing  was  that  of  Richard  Power,  appellant,  against  Michael 
Dobbyn  and  others,  lessees  of  the  Marquis  of  Waterford,  respondents. 

Counsellor  Alcock,  on  the  part  of  the  Crown,  for  the  appellant,  stated  the  case,  and  said, 
This  is  an  appeal  from  an  orSer  of  dismissal  obtained  before  the  magistrates  at  ihe  petit 
sessions  of  Callahane,  on  the  27tli  of  May  last,  as  by  section  94  it  appears  that  all  pro- 
ceedings on  verbal  complaint  may  be  decided  in  a summary  way.  In  mis  case  summonses 
were  issued,  and  the  complaint  framed  under  the  22d  section  of  the  Act  for  erecting  a stake 
weir,  stake  net,  or  other  contrivance  for  catching  salojon  in  the  estuary  or  tidal  part  of  the 
River  Suir,  the  river,  at  low  water  of  spring  tides,  not  being  three-fourths  of  a mile  in 
width.  The  statute  lays  the  penalty  at  any  sum  not  exceeding  30  L,  with  forfeiture  of  the 
weir ; it  will  be  proved  to  yon  that  the  river  at  the  place  of  erection  is  not  three-fourths  of 
a mile  in  width,  and  that  the  present  weir  was  erected,  and  the  Act  creating  the  otFence 
took  place  within  six  months  past.  There  are  exemptions  provided  from  the  penalties  of 
this  Act:  the  first  is  under  the  23d  section,  which  recites  that  stake  weirs  erected  and 
established  20  years  are  exempted  from  the  provisions  of  the  penalty,  and  the  second  is 
under  the  24th  section,  which  exempts  the  proprietor  of  a weir  established  ten  years,  such 
proprietor  being  the  proprietor  of  a several  fishery;  and  this  was  one  of  the  defences  relied 
on  below. 

The  present  is  a proceeding  against  the  gi-eat  weir  of  Passage,  erected  at  the  Spit  of 
Passage ; it  is  the  largest  ana  most  effectual  engine  for  the  destruction  of  salmon  at  this 
part  of  the  river.  The  Marquis  of  Waterford  claims  title  to  the  lauds  adjoining,  under  a 
patent  granted  in  1789 ; that  patent  contains  a grant  of  the  lands  adjoining,  that  is,  a 
couple  of  townlands;  but  does  not  contain  a grant  for  a several  fishery,  but  merely  in  the 
reciting  words  mentions  " piscaries.”  In  the  year  1808  a person  named  Halliday,  a Scotch- 
man, introduced  into  this  country  the  description  of  weir  called  “ Scotch  Weir and  in 
1809  a Scotchman,  named  Little,  rented  the  present  weir  from  Lord  Waterford,  at  50/. 
per  year ; he  brought  over  with  him  two  Scotchmen,  named  Elliott  and  Irwin,  to  erect  the 
weir,  and  having  left  them  in  charge  of  the  fishery  returned  to  Scotland.  This  weir  was 
afterwards,  in  the  year  1815,  prostrated  by  a person  named  Kelly ; it  was  rebuilt,  and  in 
1833  was  again  cut  down  by  the  cotmen.  I shall  now,  said  the  learned  Counsel,  proceed 
to  argue_  the  illegality  of  the  weir  in  question  : An  action  was  brought  by  the  Duke  of 
Devonshire  against  Mr.  Smith,  of  Balliuatra,  deriving  under  a patent,  and  also  claiming 
under  an  attainder  of  Sir  Walter  Raleigh,  who  was  former  proprietor.  On  that  occasion 
it  was  decided  by  the  Court  of  Exchequer  tliat  Scotch  weirs  were  illegal,  and  the  question 
was  argued  by  most  eminent  counsel  on  bill  of  exception.  In  1834  a prosecution  was  in- 
stituted against  Elliott  and  Irwin,  who  were  iu  possession  of  the  weir  at  Passage ; they 
traversed  in  frox.  and  Irwin  at  the  summer  assizes  of  ’34  pleaded  guilty ; aftei-  which  the 
tenancy  of  Little  was  terminated  by  notice  to  quit.  Since  that  period  to  the  present  season 
the  weir  remained  down  and  completely  abandoned.  I undertake  to  prove  that  Lord 
Waterford  has  no  right,  and  that  his  claim  is  an  usurpation  ; if  he  had,  why  permit  Kelly 
to  prostrate  his  weir  in  1834,  and  not  prosecute  him,  and  afterwards  this  weir  was  prosecuted 
by  indictment  as  a public  nuisance. 

Court. — No  matter  what  private  rights  Lord  Waterford  may  have,  he  could  not  plead 
them  unless  they  were  confirmed  by  the  statute. 

Mr.  Alcock. — It  is'  necessary  to  call  your  attention  to  the  law  of  the  case;  the  mere 
act  of  showiug  that  the  tide  ebbs  and  flows  proves  the  right  of  commonage  in  the  public. 

The  learned  gentleman  then  proceeded  to  prove  the  above  position  upon  the  authority 
of  Lord  Hale,  and  contended  that  no  grant  from  the  Crown  of  a several  fishery  could  now 

0.40.  f 3 take 
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Appen^  No.  4,  , ate  place  ; it  should  he  as  old  as  the  time  of  Henry  the  2d,  and  if  the  Crown  made  such 
SVLtn  ““  ““Sn.  Charta  snch  a grant 

In  the  case  of  the  Duke  of  Soinerset  against  Fogwell  it  was  laid  down,  that  as  between 
)nvaie  persons  the  word  pisearv  in  a.  orant  would  crivA  f»  lifiAi-tw  tn  fiaU  k.,*  tj 


wattcscL  agttiusi.  rogweu  1C  was  laia  aown,  that  as  between 

prmte  persons  the  word  piscary  in  a grant  would  give  a liberty  to  fish,  but  would  pass 
J udge  Bayley  distinguishes  the  case  of  a patent  from  the  Crown 
luld  pass  nothinff.  as  the  rovahips  of  tkp  nronm  j 


nothing  in  the  soil}  but  juage  cayiey  disUnguishes  the  case  of  a patent  from  the  Crown 
where  the  same  word  would  pass  nothing,  as  the  royalties  of  the  Crown  cannot  be  granted 
by  implication.  The  learned  counsel  then  quoted  at  great  length  from  several  of  tlS^ost 
eminent  authorities,  ancient  and  modern,  establishing  the  incompetency  of  the  Crown  to 
make  grants  agamst  public  nghte,  and  contends  that  the  word  piscaries  in  the  grant  to 
Lord  Waterford  did  not  pass  the  right  to  a several  fishery.  . ^ 

When  I fiml,  said  Mr.  Alcock,  my  Lord  Waterford  acquiescing  in  the  acts  of  Little  his 
tenant,  in  suffering  the  weir  to  be  abated,  am  I to  conclude  that  he  had  no  rio-Iit  or  he 
protected  it  . He  ought  to  have  brought  down  my  learned  friend  Mr?Hatchell 
to  protect  his  nght  inl815.  In  other  prosecutions  in  fishery  cases  they  had  nothing- to 
contend  against  but  the  lOth  of  Charles  the  1st.  ^ ^ notmng  to 

This  Act  was  evaded  by  erecting  a trellis  work,  composed  of  rods  of  iron,  formine  a self- 
acting  machine ; these  engines  were  used  on  the  River  Shannon  and  Blackwater  and  had 
nothmg  to  oppose  them  until  the  5tli  and  6th  of  Victoria  received  the  Royal  assent 

w "fouXul*'  ““  Alcock  iaquM  of  Mr.  Hatchell, 

Mr.  aiitcM;.— We’H  admit  nothmg ; what  do  you  want  us  to  admit  ? 

Mr.  Alccci.~wm  you  admit  that  the  rirer  is  not  three-fourths  of  a mile  broad  ? 

Mr.  Hatcliell.—  Oh,  we’ll  admit  that. 

C^rt.-’The  only  question  you  have  to  try  is,  whether  the  weir  is  20  vears’  standim. 
or  whether  it  is  10  years  standing,  and  belonging  to  the  proprietor  of  a “ semal  fishery 

e2amfned“““  sworn,  and 

Is  agent  to  Lord  Waterford  ; does  not  recollect  Little  • never  saw  him  Th.  ■ 
erected  m 1809  ; was  leased  by  the  Marquis  of  WateSd  to  T UtL  T 
weir  there;  does  not  know  wLther  ther?Xa  weh  SoX ““‘■'uoted  a 
paid  50j.  a year  for  the  Srst  five  years,  and  look  a yL-  subseaumitfv  'k‘°  “'^r'  -^‘“1!° 
appeared  to  be  a Scotchman  ; it  was  fished  in  1804  • thev  ahaS.d'  u 
by  the  cotmen.  Served  notice  to  qait  upon  IrwS  ’ Tff  wdX  let  Ao™ 

year  to  respondent;  it  was  completely  destrovAd  anri  +k  * i spring  of  this 

remained  in  the  river.  Recollecte  gohig  to  sLland ^b^ut  tS 
on  his  return  in  about  a week  saw  a portion  of  the  staSs^  th!v*^  ^ 
could  not  be  seen  above  high  water.  Did  not  know  » nArLn  ^ cut  down  very  low; 
prostrated  the  weir.  Does  not  know  to  what  rlnaa  1828  he 

there  any  prosecution  against  him.  The  rent  paid  by  Mr.KbvnliL  f^rfei 

nolXXet  rSlrS”  .r'"' 

was  erected  a little  lower  down  tie  river,  by  way  of  trial,  an^w  “ X p*?„“  tSi 

George  JBlliot,  examined  by  Mr.  AZeoc7d PAr-rallrs^*..  *i,„ 

Knew  Little;  was  in  his  employment-  came  to  thio  a 1809;  is  a Scotchman, 
in  1809  ; there  was  no  weir  tlien.^  Was  34  years  in  Little'^emX  *”w-  *n  ”®'"' 

1831.  Knew  a man  named  Kelly  to  cut  down  wpirc  in  ♦>«  a fi'orn  1809  to 

sters  assisting  him  ; he  took  away  the  net-  he  snd  f]  ke  had  some  young- 

tliev  were  but  servants,  and  diHot  wish  to  in te??A  a Kelly; 

wasin.hemon.hofMWl828,X:itrX“l;.n^'‘^!^X^^^^^  ThS“Stt^t 

and  cut  down  in  1834;”think°s°it  w tht’lSh'ofJun  l'*'*’'  ™ 

them' ’’'Cs”“f;Sf.y  i:rto  fte 

the  nets.  I.  won.5  heLrd  to  take  awT:heX‘p\%rnro“„„S^^^^ 

did  not  cut  down'thf°stakes  be?mse  or”^s’‘tang  pr^entT  h 
witness)  d,d  not  know  Ryan  had  a weir  at  the  oppoSte  sSf  fte  LS™' 

The  evidence  closed  here,  Mr.  Hatchett  producing  no  witnesses 
Mr.  Alcock  observed  that  in  proving-  the  f-trt  r.f  Tw„-  i.  • 
mdictment  in  1834,  he  wanted  to  show  In  Act  that  involved  thSSrfof  tfc"  wjir‘° 

Mr. 
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Mr.  Hatchell  (in  answer  to  a qneslion;.-!  will  admit  the  erection  within  sis  months  to  Anpendk,  No.  4. 

bring  you  in  time  for  your  action,  and  also  the  width  of  the  river.  The  case  for  the  ^ ^ 

appdiants  having  have  closed, 

Mr.  Hatchell  proceeded  to  address  the  Court  for  the  respondents.  He  said  his  clients 
the  respondents  or  lessore,  commenced  to  exercise  their  right  in  1809  ; he  would  admit  a 
gTeat  many  things  for  the  sake  of  argument.  Let  us  not,  said  the  learned  gentleman,  have 
our  minds  embarrassed  by  legal  niceties  and  arguments  quite  beside  the  subject,  which 
every  man  of  common  sense  must  at  once  see  the  absurdity  of.  I wish  to  press  upon  the  atten- 
tion of  the  Bench  that  this  is  not  a prosecution  at  the  suit  of  one  proprietor  of  a weir  higher  up 
the  river  against  another  propnetor  lower  down,  as  in  the  case  cited  to  you  of  the  Cuke  of 
Devonshire  against  Smith,  but  is  a prosecution  by  the  Crown  against  my  clients  to  enforce 
a penal  statute;  we  all  know  there  have  been  a great  variety  of  conflicting  interests  con- 
cerned. In  passing  the  late  Act,  the  object  of  the  Legislature  was  to  settle  the  law,  which 
in  the  recital  of  the  Act  is  stated  in  the  following  words : That  “Whereas  doubts  have 
ansen.”  It  would  seem  that  the  question  under  the  statute  of  Charles  was  a disputed  one  • 
every  man  has  an  undoubted  right  to  catch  fish,  whenever  and  in  what  manner  he  can  on 
the  sea,  and  in  navigable  rivers,  in  the  same  manner  as  a man  may  go  out  and  hunt  a hare 
through  the  open  country  ; and  without  going  back  to  the  great  question  of  the  fishery  of 
the  River  Banri,  between  Lord  Donegal  and  the  company  in  London,  tlie  above  positively 
expresses  the  public  right  of  fishery  as  laid  down  by  Lord  Chancellor  Clair,  and  the  statute 
of  Charles  alluded  to  was  passed  for  the  pui-pose  of  preventing  the  spawn  from  beins 
destroyed.  Even  assuming  that  Scotch  weirs  are  illegal,  it  does  not  touch  the  question  at 
issue;  my  learned  friend  says  that  artifices  were  resorted  to  for  the  purpose  of  evadino-  the 
laws,  and  will  he  assert  that  because  tumultuous  and  lawless  gangs  resorted  to  the  weirs 
d^troyed  property,  and  even  caused  the  shedding  of  blood,  that  it  was  an  artifice  in  the  owners 
or  property  to  endeavour  to  maintain  them  ? We  don’t  want  to  create  new  rights,  we  only 
want  to  protect  old  rights;  but  then  there  are  other  rights  to  be  attended  to  ; there  are 
two  classes  of  persons ; first,  those  who  have  usurped  a right  to  the  Scotch  weirs,  and 
those  whom  the  Legislature  declares  to  have  the  right  in  them. 

The  Legislature  declares  that  it  is  legal  by  an  enjoyment  of  20  years’  possession.  It  is 
as  well  tor  me  to  succeed  on  the  23d  section  as  under  the  24th,  but  here  I have  it  for  20 
years;  no  matter  what  my  title  was;  however  bad,  I have  a 20  years’  possession;  if  I can’t 
succeed  on  the  23d,  I can’t  succeed  on  the  24th  section.  If  a man  have  a several  fishery  he 
must  show  a 10  years’  possession.  I now  come  to  the  G5th  .section,  and  I will  show  you 
why  the  Legislature  uses  the  words  “ next  before the  construction  attempted  to  be  put 
upon  this  section  would  be  arguing  the  Legislature  to  have  acted  in  such  an  unjust  and 
despotic  manner  as  cannot  be  believed ; the  words  of  the  statute  are  “ nothing  herein  con- 
tained shall  be  constri^d  fo  extend  to  a 20  years’  possession  and  enjoyment  before  the 
passing  of  the  Act.  The  constmction  of  the  Act  is,  that  any  man  who  iiad  a weir  in  use 
20  years  ago  or  upwards  was  exempted  from  the  provisions  of  the  Act.  It  is  therefore 
perfectly  clear  that  Scotch  weirs,  by  this  exception,  are  rendered  legal  and  declared  to  be 
so,  and  therefore  to  argue  the  legality  or  illegality  before  that  period  is  perfectly  idle  and 
mere  waste  of  time.  The  high  y respectable  magistrates  who  tried  the  case  were  perfectly 
satisfied  of  the  absurdity  of  the  argument  used;  if  the  construction  sought  to  be  given  to 
the  Act  can  apply  at  all,  it  must  apply  generally ; if  it  applies  to  years,  it  applies  to  months, 
f \ Suppose  a proprietor  cannot  get  a tenant,  and  that  his  weir 

IS  idle  for  a few  months,  or  perhaps  from  poverty  and  inability  to  work  it,  is  a man’s  right 
to  be  questioned  and  swept  away  from  him  by  such  an  absurd  construction  ? The  meaning 
T of  Scotch  weirs  shall  take  place.  Doubts  have  arisen, 

where  a 20  years’  enjoyment  exists.  If 
Lord  Waterford  did  not  wish  to  let  his  own  weir  after  being  prostrated  by  violence,  and 
did  not  choose  to  enter  into  conflict  with  parties,  is  he  to  lose  his  right  because  he  thinks 
proper  to  exercise  his  discretion  ? If  ihis  weir  obstructed  the  navigation  of  the  river,  there 
ft  “d  if  it  were  illegal,  why  pass  a law  to  make  it  so  ? The 

fact  proves  It  was  legal.  It  is  from  no  disrespect  to  the  learned  gentleman  that  I allude 
to  his  erudite  disquisitions  and  his  several  allusions  to  the  River  Bann  case,  and  the  Duke 
of  Devonshire  against  Smith,  on  the  Blackwater  and  Shannon  ; tlie  recital  was  new  to  his 
worship,  though  the  magistraies  heard  it  before.  This  was  a case  in  which  the  magistrates, 

Jn  Yffirmlr  ’ P"^"o“"ced  a dismiss  below.  1 trust  the  Bench  will  here  pronounce 

an  affirmative  of  that  order;  you  have  the  evidence  of  Mr.  Meara  as  to  the  Lt.  Mr. 

Hatchell  next  quoted,  from  Bingham’s  Reports,  a case  argued  before  Baron  Vaughan  in 
illustration  of  his  arguments  upon  the  subject.  The  learned  counsel  here  closed. 

Mr.  Alcoch  replied ; when. 

The  barrister  addressed  the  Bench;  he  said.  Gentlemen,  this  case  comes  before  you  as 
magistrates  of  the  county  of  Waterford.  I am  no  more  than  one  amongst  you.  In  this 
case  you  are  judges  both  of  the  law  and  the  fact.  You  have,  however,  generaUy  heretofore 
Kindly  deferred  to  my  opinion  regarding  the  law  of  such  cases;  I will  now,  therefore, 
proceed  to  lay  the  law  and  facts  of  the  case  before  you  as  in  ray  mind  they  appeal'  to  be 
and  1 beg  to  call  your  exact  attention  to  what  that  law  is.  The  counsel  for  the  defence  has 
told  you  that  this  is  a penal  statute,  and  ought  to  be  construed  strictly  against  the  prose- 
cutor, and  in  favour  of  the  defendant.  It  is  true  that  all  penal  statutes  are  so  construed 
but  i cannot  look  upon  this  statute  in  that  light ; it  is  a remedial  as  well  as  a penal  statute!' 

It  IS  one  grand  code  of  laws  for  settling  the  rights  of  the  public  as  well  as  those  of  indi- 
U viduals 
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Tiduals  who  claim  to  exercise  the  right  of  fishing  in  the  River  Suir,  and  in  every  other_  rive^ 
in  Ireland ; and  it  will  be  for  you  to  say  whether  the  defendant  comes  within  the  spirit  of 
those  sections  of  the  Act  which  prohibits  fishing  such  parts  of  the  river  which  aie  I^s 
than  three-fourths  of  a mile  at  the  tow  water  of  spnng  tides.  In  this  case  defendants, 
Dobbyn  and  Meade,  are  only  nominally  so;  the  actual  defendant  is  Lord  Waterford,  and 
the  qSstion  at  issue  is  his  right  to  a weir  on  his  estate  at  the  place  laid  in  the  summons, 
the  Spit  of  Passage.  It  is  quite  clear  that  Lord  Waterford  has  neither  prescrip  ion  nor 
charter,  nor  has  he  a several  fishery.  He  has  produced  no  patent,  and  upon  the  admission 
of  his  own  counsel,  he  must  take  under  the  provisions  of  the  Act  5 & 6 ycfc.  c.  106. 
He  has  no  right  whatever  save  what  he  shall  be  considered  to  have  made  under  tlie  23d 
section  of  the  Act,  which  is,  “ That  nothing  herein  contained  sh^l  be  considered  to  render 
illeeal  any  stake  weir  or  other  contrivances  for  placing  or  erecting  nets,  which  have  been 
established  for  20  years  or  upwards  before  the  passing  of  this  Act,  m any  estuanes_  or 
portion  of  a river  within  a tideway  of  less  than  three-qu-^ters  of  a mile  at  low  water  of  spring 
tides  Provided  always,  that  noting  herein  contained  in  regard  to  the  penod  during  which 
such  weir  shall  have  been  estabUshed  or  otherwise,  shall  be  construed  to  mcrease,  lessen,  or 
affect  the  title  of  any  party  claiming  to  maintain  such  weir,  or  any  party  disputing  such 
title ; but  all  parties  shall  be  entitled  to  their  respective  rights  as  far  as  if  this  Act  had  not 
been  passed,  except  so  far  as  such  right  may  depend  on  any  Act  hereby  repealed. 
Let  ns  now  look  at  how  the  law  stood  before  the  passing  of  this  Act.  No  person  except 
the  proprietor  of  a several  fishery  could,  before  tlie  passing  of  this  Act,  legally  erect  those 
weirs  in  tideways ; this  was  still  further  limited  by  the  10th  section  of  the  Act  or  Charles, 
which  forbade  the  use  of  weirs  of  a particular  construction ; therefore  parties  might  be 
proceeded  against  under  the  latter  portion  of  this  section  of  the  Act  on  the  compori  law  right, 
who  have  no  such  “ several  fishery”  by  patent  or  prescription,  but  not  as  in  the  pijeseiit 
proceeding,  for  a penalty  under  the  provisions  of  the  Act.  The  22d  section,  which  prohibits 
the  erection  of  stake  weirs  where  the  breadth  of  the  channel  in  the  tidal  part  of  any  river 
is  less  than  three-quarters  of  a mile  at  low  water,  puts  an  end  to  the  right  to  erect  all  weirs, 
even  where  the  patent  exists,  unless  the  right  was  exercised  for  10  years  next  before  the 
passing  of  the  Act,  and  it  does  so  upon  gi-ounds  of  public  policy.  There  are  certain  classes 
of  persons  who  seek  to  be  protected  under  this  statute.  Those  persons  who  claim  a 
“ several  and  exclusive  fishery  ” in  the  whole  river,  and  next,  those  who  have  a several 
fishery  in  a particular  part  extending  across  the  whole  river.  The  defendant  here  has 
not  shown  any  such  right.  These  are  then  the  first  and  second  class  of  persons  whose 
interests  are  affected  by  tbe  Act.  Such  persons  claim  under  the  22d  and  24th  sections  of 
the  Act.  The  patent  must  define  the  several  fishery  by  boundaries,  and  have  been  exercised 
or  established  up  to  the  time  of  the  passing  of  this  Act.  The  party  is  bound  to  show  that 
he  exercised  that  right  up  to  a time  immediately  before  the  passing  of  this  Act,  either  by 
actual  exercise  of  the  right  of  fisheiy,  or  by  the  enjoyment  of  the  emoluments  of  such 
fishery.  The  third  class  of  persons  whose  rights  are  protected,  at  least  from  the  penalties 
under  the  Act,  are  those  who  have  exercised  and  enjoyed  the  right  of  fishery  by  such  weirs 
for  20  years  next  before  and  immediately  up  to  the  passing  of  the  Act.  Such  persons 
are  not  entirely  exempt  from  the  consequences  of  using  such  weirs,  but  they  are  exempt 
from  the  penalties  which  may  be  incurred  under  the  provisions  of  the  Act.  I consider  the 
meaning  of  the  words  before  the  passing  of  the  Act  to  be  “ next  before,”  and  immediately 
up  to  the  passing  of  the  Act.  This  I think  quite  plain,  otherwise  we  should  come  to  the 
monstrous  conclusion,  that  the  party  who  could  show  a 10  years’  enjoyment  during  any 
period  from  the  beginning  of  the  world,  would  come  within  the  exemption  contained  in  the 
23d  section.  You  however  are  not  only  judges  of  the  facts,  but  also  of  the  law;  but  you 
must  come  to  this  conclusion,  that  if  the  20  years  referred  to  be  not  the  20  years  next 
before  the  passing  of  the  Act,  it  must  be  any  20  years  within  the  memory  of  man.  As  to 
the  reading  of  the  Act  bearing  the  construction  attempted  to  be  put  upon  it  by  defendant’s 
counsel,  namely,  that  an  interruption  of  a day  or  month,  or  during  the  close  season,  would 
destroy  the  defendant’s  right,  I do  not  conceive  any  such  constniction  would  come  within 
the  fair  spirit  of  the  Act.  What  I conceive  to  be  the  law  on  this  head  is,  that  the  enjoy- 
ment must  be  continuous  up  to  the  passing  of  the  Act,  but  without  absolute  abandonment, 
and  not  mere  suspension  for  a day,  a week,  or  a month;  or  for  the  purpose  of  rebuilding  or 
discontinuance  during  the  close  season,  which  does  not  necessarily  mean  au  abandonment 
of  the  right.  If  then  you  come  to  this  conclusion,  that  at  any  period,  from  the  year  1834, 
when  the  defendant’s  weir  was  last  prostrated,  up  to  the  re-erection  of  it  by  him  in  1S43, 
that  the  defendant  abandoned  the  weir,  or  neglected  the  assertion  of  his  right  from  any 
motive,  (perhaps  from  the  best  motive,  that  the  weir  was  illegal  under  the  lOtn  of  Charles,) 
then  you  must,  I conceive,  come  to  the  conclusion  that  the  weir  was  illegallyerected  by 
the  defendant. 

The  facts  of  the  case  are  very  simple  ; it  appears  that  this  weir  was  erected  in  1809,  and 
continued  so  erected  until  1828,  erected  without  any  opposition.  In  the  latter  year,  how- 
ever, the  weir  was  cut  down  by  a person  of  the  name  of  Kelly;  who  he  was  it  did  not 
appear,  but  that  he  came  without  opposition,  and  carried  away  the  nets  in  the  presence  of 
the  servants  of  the  owners,  has  been  stated  in  evidence.  It  does  not  appear  that  he  touched 
the  poles  upon  which  the  nets  were  erected.  This  weir  was  again  erected  and  continued 
so  until  1834,  when  it  was  once  more  cut  down.  It  does  not  appear  from  any  evidence 
we  have  before  us,  that  any  violence  was  used  in  the  cutting  down  of  this  weir.  It  also 
appears  that  the  parties  either  had  or  were  considered  to  have  a right  to  abate  this  weir,  for 
they  were  not  prosecuted  by  the  Marquis  of  Waterford  or  his  tenants,  and  from  that 
period  to  the  present  time  of  erection  the  weir  continued  abated.  It  does  not  appear  either 
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■that  Kelly  was  prosecuted.  It  is  true,  that  if  a party  at  low  water  weut  to  the  place  where 
the  weir  bad  been  erected,  he  might  there  discover  the  stumps,  but  those  stumps  were 
not  of  sufficient  length  to  place  nets  upon,  them. 

It  appears  also  that  the  defendant  after  the  weir  was  cut  down  in  1884,  tried  by 
erecting  another  weir  a short  distance  lower  down,  if  the  parlies  who  cut  down  the 
former  weir  would  permit  this  to  stand,  in  order  that  he  might  again  erect  on  the  former 
site,  but  in  this  he  was  disappointed,  for  they  cut  it  down. 

You  must  honestly  and  &rly  between  those  parties  say  whether  you  consider  there 
was  such  a suspension  on  the  defendant’s  part  as  would  amount  to  an  abandonment 
of  that  right ; whether  you  conceive  that  perhaps  from  the  best  motives,  and  his  know- 
ledge of  -flie  law,  and  the  penalties  he  would  incur  if  he  had  from  1834  to  the  present 
time  suspended  his  right  to  such  an  extent  as  would  amount  to  an  abandonment  of 
that  right,  or  has  continuously,  and  up  to  the  passing  of  the  Act,  exercised  die  right 
to  the  weir  within  the  tme  spirit  and  meaning  of  the  Act. 

If  you  believe  he  has  not  continued  to  est^lish  and  maintain  his  right,  you  must  deem 
him  subject  to  the  penalty  for  which  he  is  sued.  Before  this  law  passed  no  one  had 
a right  to  use  or  erect  those  weirs  in  tideways,  but  the  proprietors  of  several  fisheries 
who  had  such  rights  by  common  law,  which  however  were  restricted  hy  statute  law, 
the  10th  Charles  the  1st;  other  parties  had  no  such  rights  by  common  law,  and  there- 
fore could  neither  by  common  or  statute  law  erect  such  weirs  previous  to  the  passing 
of  this  Act.  The  question  is,  did  the  weir  continue,  not  destroyed  but  established,  up 
to  the  passing  of  the  Act?  You  must  say  whether  it  was  suspended,  but  continued  in 
point  of  fact,  or  destroyed  and  abandoned.  I have  my  own  opinion  on  the  subject, 
hut  will  not  now  say  vvnat  it  is ; however,  should  the  magistrates  be  equally  divided, 
I will  then  declare  it. 

The  magistrates  then  retired,  and  after  some  deliberation  pronounced  that  they  were 
unanimous  for  an  affirmance  of  the  dismiss  obtained  at  the  Callahane  Sessions,  thus 
establishing  the  Marquis  of  Waterford’s  right  to  the  Spit  weir  of  Passage.  Counsel  for 
the  appellants,  Messrs.  Alcock;  agents,  Messrs.  Richard  M'Grath,  Crown  prosecutor,  and 
E.  Netterville  Barrow.  For  the  respondent,  Messrs.  Hatchell,  Q.  C., — Hanis;  agent, 
Mr.  Tandy.  Several  other  minor  cases  were  afterwards  disposed  of.  Where  proof  of  20 
years  was  exhibited  the  weir  owners  succeeded ; where  proof  failed,  convictions  followed. 


— No.  11.  — 

Exteact  from  Mr.  Barry’s  Report  on  the  Memorial  from  Londonderry. 

Sir,  3 July  1843. 

The  occurrence  referred  to  in  the  memorial  from  the  Mayor  of  Londonderry  to  his 
Excellency  the  Lord  Lieutenant,  took  place  in  the  Foyle,  on  Monday  the  19th  ult., 
only  two  days  before  I reached  that  place,  and  I so  far  anticipated  t^ie  probability  of 
my  being  required  to  give  some  explanation,  that  I sought  for  all  possible  information 
on  the  subject  while  there,  and  devoted  a day  visiting  the  several  places  where  the 
proceedings  took  place. 

The  Mayor  has,  so  far  as  my  information  goes,  correctly  stated  the  circumstances ; 
the  case  may  be  divided  into  two  parts : — 

1st.  A conflict  between  the  Marquis  of  Donegal  and  the  lessees  of  the  honourable 
the  Irish  Society,  as  to  the  rights  of  fishing  in  the  Foyle,  with  which  the  Commis- 
sioners had  no  concern,  and  in  which  no  summary  jurisdiction  can  be  exercised. 

2dly.  A complaint  by  the  lessees  of  the  Irish  Society,  that  the  claimants  under  the 
Marquis  have  committed  a breach  of  the  26th  section  of  the  Act,  by  extending  their 
stake  weira  into  the  channel  “ below  low-water  mark  ” of  spring  tides,  and  by  the  use 
of  meshes  under  the  size  prescribed  by  the  statute. 

IVith  respect  to  the  first  part  of  this  case,  I can  only  concur  fully  in  lamenting  that 
other  means  are  not  resorted  to  for  settling  the  matter  in  dispute  before  a proper 
tribunal;  and  although  I felt  unwilling  to  interfere  in  a matter  not  within  the  sphere 
of  my  duty,  I could  not  avoid  listening  to  the  explanations  given  to  me  hy  Mr.  Fletcher, 
the  agent  of  the  society ; Mr.  Remmie,  the  agent  of  the  trustees  j and  Mr.  Isaac  Daniel, 
the  chief  manager  of  their  water-keeping  department. 

Tlie  present  conflict  has  now  been  of  more  than  three  years’  continuation,  and  yet  no 
means  other  than  resorting  to  the  summary  jurisdiction  of  magistrates  have  been  used 
to  ascertain  the  rights  of  the  parties. 

It  appears  that  in  1836,  the  Marquis  had  consented,  by  a letter  bearing  date  the  2d 
July,  to  receive  as  a compensation  tor  his  rights  in  the  Foyle,  “ four  salmon  each  week 
duj'ing  the  season;”  that  in  1840,  August  10th,  he  called  by  notice  upon  all  the  ten- 
antry oil  Lis  estates  “ to  support  his  fishermen  on  the  Foyle  against  encroachments  at- 
tempted to  be  made  by  a person  claiming  a right  to  his  fishing.” 

That  since  these  periodical  conflicts  have  taken  place,  to  the  great  disturbance  of  the 
public  peace,  immediately  after  the  recent  enactment  the  honourable  the  Irish  Society 
exercised  their  powers  as  owners  of  a several  fishery  in  appointing  a large  and  expensive 
establishment  of  water  keepers,  to  each  of  whom  a copy  of  the  Act,  with  written  instruc- 
tions deliberately  prepared,  were  furnished.  I obtained,  and  beg  to  transmit  herewith, 
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a copy  of  those  iQStructions,  as  they  appear  to  me  to  evince,  on_  the  part  of  the  society, 
a most  creditable  disposition  to  execute  the  law  moderately  and  impartially,  and  if  all  the 
water  keepers  be  of  the  same  class  and  description  as  those  whom  I saw  and  had  inter- 
course with,  they  certainly  are  the  kind  of  persons  that  one  would  wish  to  see  invested  with 
such  powers. 

In  reference  to  the  alleged  breach  of  the  law,  being  determined  to  satisfy  myself  I pro- 
ceeded in  the  yacht  from  Culmore  Point  down  the  Foyle,  and  afterwards  embarked  in 
a small  boat,  by  means  of  which  I was  enabled  to  'get  in  among  the  stake  weirs,  and  to 
measure  the  size  of  the  meshes  of  several  nets,  which  I found  to  be  of  strictly  legal  dimen- 
sions ; but  I saw  several  stake  weirs  in  positions,  I am  disposed  to  think,  quite  contrary  to 
the  terms  of  the  26th  section ; and  I there  learned  that  numerous  ineffectual  efforts  bad 
been  made  by  the  agents  of  the  trustees  to  enforce  the  penalties,  but  that  thei-e  was  a 
general  indisposition  on  the  part  of  the  magistracy  of  Donegal  to  interfere,  and  that  several 
successive  court  days  had  passed  without  a Bench  at  Burnfoot,  the  nearest  petty  sessions. 

I should  mention,  that  although  my  visit  was  only  two  days  after  the  most  violent  excite- 
ment had  existed,  I found  all  the  fishermen  of  the  Marquis,  as  they  styled  themselves, 
perfectly  amenable  and  willing  to  afford  me  every  assistance  in  ascertaining  the  size  of  the 
meshes,  when  they  ascertained  that  I was  an  authorised  officer  of  the  Board. 

This  ready  submission  to  authority  exercised  by  a person  believed  to  be  influenced  by 
local  prejudices  indicates  such  a feeling,  as  to  make  one  think  it  highly  expedient  to  ensure 
a due  and  proper  administration  of  the  law  through  the  intervention  of  an  intelligent 
stipendiary  magistrate.  I do  not  hesitate  to  say  that  if  matters  remain  much  longer  in 
their  present  state,  there  is  a great  probability  of  fiequent  disturbances. 

H.  R.  Payne,  Esq.,  &c.  &c.  &c.  (signed)  J.  Redmond  Barry. 


— No.  12.  — 

LETTER  from  Mr.  H,  U.  Paine  to  £.  Lucas,  Esq. — Riot  on  Lough  Foyle,  arising  from 
conflicting  Claim  to  the  Salmon  Fishery. 

Sir,  6 July  1843. 

The  Commissioners  had  the  honour  to  receive  your  letter  of  the  27th  ult.,  intimating 
that  a serious  riot  had  occurred  on  Lough  Foyle,  and  the  peace  of  the  adjoining  district 
seriously  endangered  by  disputes  arising  from  conflicting  claims  to  the  salmon  fishery,  and 
requesting  by  desire  of  the  Lord  Lieutenant  that  they  would  submit  any  suggestions  they 
might  wish  to  offer  to  his  Excellency  upon  the  subject  in  reference  to  a letter  from  the 
Mayor  of  Derry,  of  which  a copy  was  enclosed. 

And  I am  directed  by  the  Board  to  transmit  for  his  Excellency’s  information  the  enclosed 
extract  from  a report  on  the  subject  which  they  have  received  from  Mr.  Barry,  their  inspec- 
tor of  coast  fisheries,  and  they  have  no  reason  for  supposing  that  the  information  given 
him  was  partially  procured. 

I am  further  directed  to  state  that  the  Board  are  not  aware  that  their  interference  under 
the  Fishery  Act  can  be  made  use  of  in  aid  of  putting  an  end  to  this  dispute  between  the 
proprietors  claiming  the  right  of  fishery. 

(signed)  Henry  R.  Payne. 


— No.  13.  — 

Mr.  Alcock's  Lettbe.— Illegal  Weirs,  River  Suir. 

My  dear  Mulvany,  Mall,  Waterford,  7 July  1843. 

I SAW  Richard  Power  (the  nominal  plaintiff  in  the  fishery  cases)  this  morning ; he  states 
that  Ryan  is  still  fishirig  the  Dunbrody  Weir,  and  that  he  took  a large  quantity  of  fish  last 
evening.  This  proceeding  is  a great  contempt  of  the  law,  and  if  known  to  Mr.  Kennedy  or 
the  agent  of  Lord  Templemore,  is  very  discreditable  to  them.  How  is  it  possible  to  restrain 
the  cotmen  from  asserting  their  rights,  if  in  open  defiance  of  the  law  this  weir  be  maintained  ? 
In  my  opinion  the  cotmen  have  exhibited  great  forbearance  in  respect  to  the  weir  at  the 
Waterford  side  of  the  river,  and  if  Ryan’s  weir  be  not  immediately  abated,  I fear  it  will 
provoke  an  outbreak  by  the  cotmen  against  all  the  weirs.  I think  you  should  put  yourself 
in  immediate  communication  with  the  law  officers,  with  a view  to  have  directions  given  to 
remove  the  forfeited  nets,  and  if  they  approve  of  it,  to  abate  the  weir  altogether;  indeed,  if 
the  near  approach  of  the  assizes  did  not  give  the  party  the  privilege  of  traversing  in  prox., 
I-  would  recommend  an  indictment  of  the  traverser,  in  order  to  punish  him  for  so  gross 
a contempt.  If,  however,  prompt  measures  be  not  immediately  taken  to  abate  the  weir, 
I fear  that  all  the  weirs  on  the  river  will  be  again  demolished. 

I told  Power  that  I had  no  power  to  act  in  the  matter,  but  I promised  to  write  to  you  on 
the  subject,  which  I hoped  would  restrain  the  cotmen  from  any  sort  of  interference.  If 
this  letter  would  assist  you  in  communicating  with  the  law  officers,  you  are  at  liberty  to 
make  use  of  it. 

Since  writing  the  above  I have  seen  Dobbyn,  who  acted  as  agent  for  Ryan  at  Wexford ; 
he  says,  that  Kyan.has  no  control  over  this  weir,  as  the  nets  belong  to  persona  of  the  nam« 
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of  Murphy,  and  he  recommends  that  a warrant  should  issue  to  take  down  the  nets  j there  Appendix  No. 

appears  to  be  some  juggle  in  the  case,  but  I told  him  that  when  Ryan  appeared  as  the  

lessee  of  the  weir,  at  the  trial,  and  the  ostensible  owner  of  the  weir  and  nets,  he  ought  to 
be  responsible,  and  should  be  made  so. 

Belieye  me,  8cc. 

(signed)  John  Alcock. 


— Wo.  14.  — 

LETTER  from  Mr.  H.  R.  Paine  to  E.  Lucas,  Esq. — Salmon  Weir  at  Dunbrody, 
County  Waterford. 

Sir,  _ 11  July  1843. 

I AM  directed  by  the  Board  to  inform  you,  that  it  has  been  communicated  to  them  that 
the  salmon  weir  at  Dunbrody,  in  the  county  of  Waterford,  which  was  decided  to  be  illegal 
by  the  bench  of  magistrates  (and  on  an  appeal  subsequently  the  decision  was  confirmed^at 

fuarter  sessions),  is  still  used  by  the  parties  who  held  under  Lord  Templemore;  perhaps  His 
Ixcellency  the  Lord  Lieutenant  would  think  it  right  to  authorise  the  sessional  Crown 
solicitor  to  take  further  steps  under  the  Fishery  Act,  and  have  the  weir  destroyed. 

I have,  &c. 

(signed)  Henry  R.  Paine. 


— No.  16.  — 

LETTER  from  Mr.  H.  R.  Paine  to  E.  Lucas,  Esq. — Illegal  Nets  in  the  Teeling  River, 
Killybegs. 

Sir,  22  July  1843. 

I HAVE  the  honour  to  return  herewith  the  Rev.  Mr.  Labatt’s  letter,  dated  the  13th 
instant,  wherein  he  complains,  with  reference  to  illegal  nets  used  in  the  Teeling  River, 
Killybegs,  and  of  the  decision  of  the  magistrates  at  petty  sessions  there  with  respect  to  it, 
which  letter,  with  the  other  accompanying  enclosures,  were  put  in  reference  to  this  Board 
by  yours  of  the  17tb. 

Xnd  I am  directed  to  state,  for  his  Excellency's  information,'  that  the  only  part  of  this 
correspondence  on  which  any  opinion  from  the  Commissioners  is  required,  is  that  respecting 
the  size  of  the  mesh  of  certain  nets. 

Upon  this  subject  the  wording  of  the  Act  leaves  no  doubt,  nor  is  there  discretion  in  the 
Commissioners ; it  is  imperative  that  all  the  meshes  of  the  bag-net  should  not  be  less  than 
2 5 inches  from  knot  to  knot. 

As  there  is  so  much  excitement  on  the  subject,  notwithstanding  that  Mr.  Mulvany 
explained  generally  to  both  parties,  when  they  called  upon  him  some  months  since,  the  law 
of  the  case,  it  will  probably  be  advisable  to  comply  with  the  request  made  on  the  13th 
instant,  to  define  the  mouths  of  the  river  as  soon  as  possible,  and  take  that  opportunity  to 
allay  the  excitement  by  fully  explaining  the  law  and  the  rights  of  the  parties. 

On  the  whole  the  Commissioners  are  inclined  to  believe,  that  when  they  can  send 
Mr.  Mulvany  to  the  spot,  he  might  from  his  intimate  knowledge  of  every  bearing  of  the 
Act,  explain  away  many  subjects  of  misapprehension  on  all  sides,  and  perhaps  lead  to  au 
adjustment  of  the  difference;  but  at  this  moment  there  is  a great  pressure  of  other  import- 
ant business  on  him,  and  the  fishery  season  has  so  far  advanced,  that  little  good  could  be 
effected  by  his  now  hurrying  upon  the  affair. 

The  parlies  might  however  be  requested  to  avoid  disputes  in  the  interval,  and  leave  the 
matter  in  abeyance  until  he  can  proceed  upon  it. 

I have,  &c. 

(signed)  Henry  R.  Paine. 


— No.  16.  — 

Mr.  Muhany’s  Repost. — Bandon  Mill  Weir. 

Sir,  Office  of  Public  Works,  24  July  1 843. 

This  weir  is  used  for  the  double  purpose  of  keeping  up  a head  of  water  to  the  mill  and 
for  fishing ; the  fishery  however  at  this  place  seems  to  have  been  hitherto  of  but  little 
value. 

For  the  purposes  of  fishing  it  is  provided  with  a hatch  or  crib,  near  to  the  mill,  which  is 
provided  with  the  usual  inscales  and  upper  hecks  or  rails,  the  water  from  the  upper  level 
being  admitted  into  it  by  means  of  a sluice,  which  being  small,  and  not  fixed  witn  suitable 
machinery,  I recommended  Mr.  Biggs,  the  lessee,  to  have  altered  and  enlarged. 

In  anothCT  portiwi  of  the  weir,  Mr.  Biggs  formed  some  years  ago  a slip  or  inclined-plane,. 
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Appendix,  No.  4,  paved  with.stones  (the  crown  or  apex  being  one  foot  lower  than  that  of  the  weir),  with  a 

view  to  allow  the  salmon  to  pass  up  in  spawning  time  and  during  floods,  in  order  both  to 

improve  the  fishery  and  to  meet  or  obviate  the  objection  made  by  proprietors  living  above 
Bandon.  Mr.  Ei^s  exercises  the  right  of  fishing  (which  he  stated  to  me  he  held  from 
the  Duke  of  Devonshire),  both  by  fismng  in  the  crib  referred  to,  and  by  means  of  draught 
nets  used  when  the  waters  are  in  a low  state  below  the  mill-dam. 

The  slip  or  inclined  plane,  it  is  generally  admitted,  I believe,  is  found  to  fail  of  its  object 
to  a great  extent,  as  the  force  with  which  the  water  rushes  down  its  smooth  surface 
generally  prevents  the  fish  from  getting  im. 

This  I propose  should  be  rememed  by  fixing  therein  a framework  of  sound  timber,  which 
will  have  the  effect  of  dividing  the  fall  on  the  face  of  the  slip  into  a number  of  small  basins, 
with  a passage  from  one  to  the  other,  as  fully  shown  upon  the  accompanying  drawing,  and 
Vide  Plan  at  end  more  particularly  described  in  the  specification  prepared  under  my  directions, 
of  the  Appendix.  The  estimated  cost  of  the  work  is  65  1.,  but  I think  if  the  parties  interested  could  procure 
the  sound  oak  timber  of  old  vessels,  with  some  sound  elm  or  beech  from  their  own  proper- 
ties, it  is  probable  they  might  have  the  work  constructed  for  a less  sum. 

If  Mr.  Biggs,  the  proprietor  of  the  mill,  who  I found  disposed  in  every  respect  to  do 
what  was  ri^t,  and  who  is  necessarily  much  interested  in  the  increase  of  the  fishery,  would 
undertake  to  have  the  alterations  made  by  his  people  (of  course  paid  by  the  Association), 
under  the  direction  of  the  county  surveyor  or  some  officer  of  this  Board,  1 have  no  doubt  it 
would  be  more  satisfactory  to  both  parties,  as  thereby  the  proprietors  on  the  river  would 
have  the  pass  they  required,  whilst  Mr.  Biggs  would  take  precautions  in  the  execution  of 
the  work  that  no  injury  should  be  done  to  the  weir. 

I consider  that  the  salmon  pass  here  proposed  will  in  no  way  injure  the  mill  power. 
But  it  appears  to  me  that  the  maintenance  of  a fishery  crib  in  the  weir  will  be  found  by 
Mr.  Biggs,  supposing  him  lawfully  entitled  thereto,  incompatible,  under  the  provisions  and 
restrictions  of  the  Fishery  Act,  with  the  interest  of  his  concerns  as  mills. 

I regret  that  the  pressure  of  business  has  so  long  delayed  the  completion  of  this  matter. 

I am,  &c. 

^ Henry  R.  Paine,  Esq.  (signed)  Wm.  T.  Muhany. 

■ . „ , &c.  &c.  Sec. 


— No.  17.— 

Mr.  Jackson'i  Complaint  as  to  Lismore  Weir. 

28  July  1843. 

I THINK  tlie  placing  hoards  against  the  upper  rails,  and  so  closing  up  the  passage 
between  them,  a very  shameful  offence,  and  it  is  so  distinctly  contrary  to  the  spirit  and 
meaning  of  the  58th  section,  that  nothing  but  a quibble  would  enable  the  offender  to  escape 
the  penalty  of  the  clause. 

I anticipate  that  be  would  contend  that  he  does  not  take  salmon  in  the  cruives  so  boarded 
up ; that  they  are  only  for  stopping  the  fish,  in  order  that  they  may  be  taken  by  the  seine 
net  below  the  weir;  and  he  would  contend  that  there  is  no  express  prohibition  against 
putting  boarding  outside  the  rails. 

I would  answer,  that  hatches  or  cruives  are  the  means  by  which  he  takes  the  fish ; that, 
in  the_  words  of  the  Act,  they  are  “for  the  taking  of  salmon;”  and  with  reference  to  the 
boarding,  that  the  Act  prescribes  that  the  neck  or  up-stream  side  “ shall  be  so  constructed 
that  no  part  of  the  rails  shall  approach  nearer  to  each  other  than  two  inches ; ” it  is  not  so 
constructed  where  a boarding  is  placed  over  the  whole  of  it. 

Mr.  Foley  informed  me,  when  I was  there,  that  he  adopted  the  practice  temporarily, 
■whilst  drawing  his  seine  net,  in  order  to  direct  the  force  of  the  stream  from  the  net! 
Possibly  it  may  be  useful  so  long  as  they  adopt  this  mode  of  fishing  5 but  if  they  would 
take  advice,  a much  better  mode  could  be  adopted,  without  any  breach  of  the  law. 

I would  recommend  Mr.  Croker  to  apprise  Mr.  Foley  that  the  practice  was  illegal  and 
if  he  did  not  close  it,  to  prosecute  under  the  58th  section;  should  the  prosecution  fail  on 
mere  technical  grounds,  I would  say  that  the  Commissioners  would  take  into  consideration 
the  necessity  of  making  a bye-law  to  enforce  the  spirit  and  meaning  of  the  Act  in  this 
respect. 

(signed)  Wm.  T.  Mulvany. 

I think  the  Commisrioners  could  enforce  the  provisions  under  the  59th  section. 

W.  T.  M. 


— No.  18.  — 

LETTER  from  Sir  John  F.  Burgoyne  to  B.  Zac«s.— Illegal  Fishing  Weirs  near 
Waterford. 

_ T,  r>  ,•  28Jiilyl843. 

Sir  John  F.  Burgotne  presents  his  compliments  to  Mr.  Lucas,  and  begs  to  inform 
him  that  he  has  reports  from  several  quarters  that  the  illegal  fishing  weirs  near  Waterford 
that  have  been  convicted  by  the  exertions  of  Government,  have  never  been  since  abated,  to 

the 
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the  great  dissatisfaction  of  the  poor  people  who  felt  aggrieved  hy  them ; and  it  is  under-  Appendix,  No.  4. 
stood  that  this  contempt  of  the  proceedings  arises  from  the  sessional  Crown  solicitor  having  - 

neglected  some  process  that  was  necessary  after  the  conviction^  if  so,  it  is  very  desirabte 
that  the  error  should  be  rectified,  and  the  law  enforced. 

I have,  8cc. 

(signed)  Henry  R.  Paine. 


LETTER  from  Mr.  H.  R.  Paine  to  JE.  Lucas,  Esq. — Weir  at  Dunbrody,  County 
Waterford. 

Sir,  28  July  1843. 

I HAD  the  honour  to  receive  and  lay  before  the  Board  your  letter  of  the  14th  instant, 
transmitting  copy  of  tlie  Solicitor-general’s  opinion  on  my  letter  of  the  11th,  on  the  subject 
of  the  salmon  weir  at  Dunbrody,  in  the  county  of  Waterford. 

And  1 am  directed  by  the  Commissioners  to  observe,  that  probably  the  attention  of  the 
• Solicitor-general  had  not  been  called  to  the  113th  section  of  uie  Fishery  Act,  which  defines 
the  terms  therein  used,  the  word  “net”  being  extended  to  all  descriptions  of  tackle  and 
nets,  and  to  all  other  engines  or  devices  of  whatsoever  name  known,  which  shall  be  used 
for  the  like  purposes  as  the  nets  in  this  Act  referred  to. 

I have,  8tc. 

(signed)  Henry  R.  Paine. 


LETTER  from  Mr.  H.  R.  Paine  to  E.  Lucas,  Esq.,  relative  to  Illegal  Fishing  Weirs  in 
Waterford  and  Wexford. 

Sir,  7 August  1848. 

In  reply  to  your  letter  of  4th  instant,  transmitting  one  from  Mr.  Barrow,  relative  to 
illegal  fishing  weirs  in  Waterford  and  Wexford, 

1 am  directed  to  inform  you,  that  the  Board  have  every  reason  to  believe  the  statements 
■of  Mr.  Barrow  to  be  correct ; that  several  of  the  weirs  declared  to  be  illegal  by  the  magis- 
trates, are  still  standing,  and  used  by  the  owners  or  lessees  for  taking  fish ; the  question 
as  to  the  propriety  of  their  destruction  is  understood  to  be  not  quite  decided  on  by 
the  Solicitor-general,  whose  opinion  was  forwarded  to  the  Board  by  you,  but  their  answer 
thereto,  on  the  27th  ultimo,  pointing  out  the  particular  section  of  the  Act  by  -which  the 
word  “ net  ” is  defined  to  mean,  “ all  engines  used  for  the  like  purposes,”  will  probably 
induce  him  to  approve  of  the  weirs  being  pulled  down.  Should  this  be  the  case,  the 
Board  would  submit  to  you  the  propriety  of  allowing  this  .service  to  he  performed  by 
persons  employed  and  assisted  by  tlie  police  (who  are  authorised  under  the  102d  section 
to  enforce  the  penalties  of  the  Act),  in  preference  to  the  cotmen,  who  are  opponents  of 
the  weir  owners,  being  brought  down  by  the  solicitor  of  the  Association  for  the  purpose. 

I have,  &c. 

(signed)  Henry  R.  Paine. 

P.S. — Mr.  Barrow’s  letter  is  returned  herewith. 


— No.  21.  — 

Mr.  Mulvany’s  Repout  on  the  Esky  Fisheiy. 

Office  of  Public  Works,  24  August  1843. 

I VISITED  Esky  on  the  11^  instant,  and  met,  through  Mr.  Jones  of  Portland,  proprietor 
-of  the  lands  on  the  north  side  of  the  mouth  of  the  river,  Mr.  James  Red,  tenant  under 
the  courts,  for  the  lands  of  Mr.  Fenton,  on  the  south  side.  Colonel  Irwin,  one  of  the 
magistrates  who  attended  the  trial  of  fishery  cases  at  petty  sessions  on  the  previous  day, 
James  Weir,  and  several  other  fishermen. 

Upon  my  arrival  at  the  shore,  I observed  a boat  and  crew  of  Mr.  Jones,  fishing  within 
the  limits  of  half  a mile  from  the  mouth  of  the  river,  and  on  my  way  to  the  shore, 
1 observed  a second  boat,  belonging,  I believe,  to  James  Weir,  which  appeared  to  me  to  be 
rather  within  the  limits  ; but  as  it  was  removed  before  I reached  the  shore,  I could  not 
-positively  assert  that  it  was  so. 

Having  inquired  into  the  subject  matter  of  dispute,  it  appeared  that  neither  party  fully 
understood  the  meamng  and  operation  of  the  Act. 

As  regarded  the  mouth  of  the  river,  or  the  rights  of  fishery  above  it  (in  the  river),  there 
•seemed  to  be  little  or  no  difference  of  opinion,  nor  no  claim  on  the  part  of  those  asserting 
the  public  rights  of  fishing,  to  fish  at  or  within  it. 

The  fishermen  on  the  coast,  claiming  the  public  right  of  fishing  with  the  draught  nets, 
were  however  impressed  with  the  opinion,  that  tlie  prohibition  gainst  fishing  for  salmon, 
within  half  a mile  of  the  mouths  of  narrow  rivers,  only  referred  to  such  rivers  as  were  kept 
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or  preserved  as  several  fisheries  ; whereas  it  refers  to  “ aiij^  river  less  than  a quarter  of  a 
mile  wide  at  the  mouth,  the  inland  and  fresh  water  portion  of  which  is  frequented  by 
salmon.” 

On  the  other  hand,  the  proprietors  of  lands  on  the  lower  part  of  the  river,  seemed  to  be 
under  the  impression  that  the  prohibition  was  not  only  for  the  benefit  of  the  fisheries  of 
the  river  generally,  but  that  it  did  not  extend  to  themselves,  and  consequently  they  con- 
tinued to  fish  outside  the  mouth  of  the  river,  and  within  the  prescribed  limits  of  half 
a mile. 

It  is  right  to  observe  also,  that  Mr.  Jones  informed  me  that  the  proprietors  had  fished 
there  for  about  40  years,  and  he  conceived  therefore  he  was  entitled  under  the  exception 
of  the  27th  section,  in  favour  of  the  proprietor  of  a several  fishery,  to  continue  to  do  so ; 
as  however  there  was  no  statutable  prohitsition  against  fishing  in  the  sea,  outside  the  mouths 
of  rivers,  during  the  open  season,  previous  to  the  ))assing  of  the  present  Act ; as  it  was 
admitted  that  outer  persons  had  occasionally  fished  there,  and  the  exclusive  right  being  dis- 
puted ; and  finally,  as  the  first  assumption  of  any  such  exclusive  right,  was  admittedly 
•within  the  memory  of  living  witnesses,  and  its  extent  defined  by  no  particular  limits, 
I informed  Mr.  Jones  that  from  all  the  information  1 had  been  enabled  to  obtain  on  the 
subject,  I believed  he  could  not  show  that  he  was  the  proprietor  of  a several  fishery,  in  the 
sea,  outside  the  river,  and  consequently  that  if  this  •view  of  the  matter  was  correct,  he  would' 
render  himself  liable  to  the  penalties  of  the  Act  by  fishing  within  the  prescribed  limits. 
1 also  explained  to  all  parties,  that  whilst  the  immediate  or  direct  effect  of  the  prohibition 
would  be  to  benefit  the  proprietors  of  fisheri^  in  the  river,  its  great  object  and  ultimate 
effect  was  to  increase  the  species  and  thus  benefit  all  engaged  in  the  fisheries. 

That  this  would  he  effected  by  the  fish  being  left  unmolested  within  the  prescribed  limits, 
ready  to  ascend  the  river  in  times  of  flood,  to  the  upper  streams  and  spawning  grounds,  and 
by  giving  the  proprietors  of  the  rivers  an  interest  in  the  fisheries,  to  ensure  their  protection 
of  the  spawning  fish. 

With  these  explanations  all  parties  seemed  satisfied  ; the  fishermen  promised  that  they 
would  not  in  future  fish  within  the  prescribed  limits,  and  expressed  their  willingness  to  aid 
in  protecting  the  spawning  fish ; and  Mr.  Jones  at  once  ordered  his  boat  in,  and  directed 
the  nets  to  be  removed.  Under  these  circumstances  I ventui-ed  to  recommend  that  all 
further  litigation  as  to  bygone  transactions  should  be  mutually  given  up,  and  Mr.  Jones 
expressed  to  me  his  willingness  to  do  so  if  the  other  party  adopted  the  same  course. 

Colonel  Irwin,  one  of  the  presiding  magistrates  at  the  petty  sessions,  referred  to  by  James 
Weir  and  others  in  their  memorial  to  his  Excellency  the  Lord  Lieutenant,  having  been 

E resent  during  the  whole  of  these  explanations,  and  having  informed  me  that  the  bench 
ad  postponed  any  decision  until  after  my  inspection,  -will,  I have  no  doubt,  explain  the 
whole  mutter  to  the  bench,  and  thus  I trust  be  enabled  to  bring  the  disputes  to  a satisfactory 
conclusion. 

(signed)  W.  T.  Mulvany. 


Mr.  Muhafiy  to  Captain  A'Couri,  on  Mi'.  Martin’s  Letter  relative  to  the  Sligo  Fishery. 

My  dear  Sir,  Office  of  Public  Works,  26  August  1843. 

1 SHALL  as  Lord  Eliot  requests,  hand  Mr.  Martin’s  letter  to  the  Commissioners,  who 
wdl  probably  have  to  call  upon  Mr.  Martin  for  more  specific  information  before  replyins 
otticially.  In  the  meantime  I may  inform  his  Lordship,  that  among  the  causes  of  the 
popularity  of  the  present  Fishery  Act,  are  the  very  omissions  of  which  Mr.  Martin 
complains. 

Mr.  Martin  sajs,  “ The  69th  clause  guarantees  the  rights  of  proprietors  of  seaerai 
fisheries,  but  attaches  no  penalty  against  trespassers.”  He  alludes  here  to  anglino  durinn 
the  open  season;  and  the  reply  is,  that  there  never  was  a penalty  iu  the  old  lnw°s  for  so 
doing,  if  we  eaoept  that  which  absurdly  attached  to  the  want  of  a “quaUfication”  of  the 
party  angling,  which  qualification”  was  fired  by  the  la  Geo,  I,  o,  7,  a.  2,  to  be  an  estate 
With  40  C.  per  annum,  or  a personal  estate  of  the  value  of  1,000 1. 

With  the  exception  of  this  provision,  now  wisely  repealed,  the  law  remains  as  it  ever 
was,  no  permission  being  given  by  the  Act  to  angle  within  a several  fishery,  whilst  no  sum- 

qMstions  of  private  rights  of 
property,  of  a very  doubtful  nature,  frequently  disputed  and  frequently  assumed  in  freland, 
over  extensive  lakes  and  rivers,  without  the  slightest  foundation,  as  I have  recently  had 
occasion  to  observe.  nau. 

Itiscontrarytotbe  whole  policy  of  the  Fishery  Act,  which  is  throughout  framed  with 
a view  to  the  public  advantage,  to  give  summary  powers  for  the  decision  of  private  rights 
particularly  as  it  is  believed  that  the  common  law  and  other  statutes  afford  full  protection 
tor  such  rights  when  duly  established.  ^ 

Apart  from  these  considerations,  attempts  to  suppress  fair  angling  during  the  open  season, 
dose  time  ^ disposition  to  destroy  the  breiding  &h  during 

All  there  observations  apply  perhaps  with  even  more  force  to  the  question  of  the  oyster 
hanks,  so  iar  as  I understand  this  question  from  previous  communicaUons  with  Mr.  Martin. 

I believe 
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I believe  he  chiefly  adverts  to  claims  made  by  him  to  parts  of  Kilkeran  Bay,  which  are  never  Appendix,  No.  4. 

dry  at  low  water,  and  where  oysters  may  be  dredged  for  as  in  the  deep  sea ; whereas  the  

11th  section  of  the  Act  is  conceived  to  refer  solely  to  “beds  or  layings”  of  oysters  arti- 
ficially formed,  established,  known,  and  protected  as  private  property,  arid  upon  such  beds 
it  is  right  to  add  that  trespasses  rarely  take  place  in  the  remote  parts  of  Ireland. 


C.  H.  A.  A’Court,  Esq. 
Chief  Secretary’s  Office. 


I have,  &c. 

(signed)  W.  T.  Miilvany. 


— No.  23.  — 

LETTER  from  Mr.  if.  R.  Paine  to  R.  Pemefather,  Esq.— Illegal  Weirs  on  Bandon 
River. 

_ . . . • , . ..  8 October  1843. 

iHE  Commissioners  have  received  m reference  the  memorial  of  Mr.  Ryan,  stating 
the  good  that  has  resulted  to  the  public  from  the  removal  of  illegal  weirs  on  the’  Bandon, 
River,  which  were  an  obstruction  to  the  navigation,  and  declared  to  be  such  by  the  decision 
of  the  Court  of  Queen’s  Bench,  and  concludes  by  praying  that  the  Lord  Lieutenant  will  be 
pleased  to  oi-der  and  desire  that  the  costs  of  the  aforesaid  prosecution  may  be  defrayed  out 
of  some  fund  placed  at  His  Excellency’s  disposal. 

1 have  the  honour  to  acquaint  you,  by  the  direction  of  the  Commissioners  of  Fisheries 
that  before  reports  on  this  memorial,  according  to  your  request,  and  their  taking  the  neces- 
sary steps  towards  ascertaining  by  inquiries  on  the  spot  the  correctness  of  these  statements, 
they  request  to  be  informed  if  his  Excellency  can  entertain  the  application  for  payment  of 
costs  incurred,  they  not  having  cognizance  or  any  funds  from  which  such  can  be  defrayed. 

I have,  &c. 

(signed)  Henry  Ji.  Paine,  Secretary. 


No.  24. — 


LETTER  from  Mr.  H.  R.  Paine  to  E.  Lucas,  Esq.,  relative  to  Convictions  under 
6 8c  6 Viet.  c.  106,  in  the  Counties  of  Waterford  and  Wexford. 

T P'*"  j-  i j , 1 1 1 , . „ 1 November  1843. 

1 AM  directed  to  acknowledge  the  receipt  of  your  letter  of  the  20th  ultimo,  adverting  to 
the  correspondence  with  this  Board  on  the  subject  of  the  convictions  under  6 & 6 Viet, 
c.  106,  in  the  counties  of  Waterford  and  Wexford,  and  the  proceedings  which  should  be 
taken  to  carry  out  the  same  and  abate  the  iUegal  weirs,  and  transmitting  for  their  infer- 
mation  a copy  of  the  opinion  of  the  law  officers  of  the  Crown  thereon 
letter*^  ^ original  papers  which  accompanied  your 

I have,  &c. 

(signed)  H.  R.  Paine. 


— No.  25.  — 

LETTER  from  Mr.  ff.  R.  Paine  to  E.  Lucas,  Esq.,  respecting  the  Disturbance  by  the 
Cotmen  in  the  Neighbourhood  of  Arthurstown. 

I AM  directed  by  the  Board  to  return  herewith  the  papers  respecting  the  disturbance  bv 
the  cotmen  in  the  neighbourhood  of  Arthurstown,  which  were  referred  to  this  department 
on  the  24th  ultimo,  and  as  this  matter  stands,  likely  to  meet  with  misinterpretation,  the 
Lommissioi^rs  recommend  that  Mr.  Brewster  be  consulted  again  as  with  reference  to 
Lieutenant  Colston  s report,  and  the  opinion  given  by  him  thereon ; the  Board’s  solicitor 
considers  mat  the  law  adviser  did  not  mean  to  say  more  than  this,  viz.  “ that  the  coast- 
guMd  ought  not  to  have  gone  with  the  police  and  acted  in  the  suppression  of  the  riot 
without  the  warrant  of  a magistrate,  and  by  the  direction  of  one.” 

It  appears  that  in  the  Act  of  Parliament  there  are  many  cases  where  the  coast  guard 

cannot  act  of  themselves,  without  the  directions  of  or  being  accompanied  by  a magistrate 

and  probably  on  considering  the  matter  with  reference  to  the  sections  of  the  Fishery  Act  ^ n,  n v!«.t  infi 
mentioned  in  the  margin,  the  law  adviser  will  modify  his  opinion  in  this  respect.  sectioas  15)  16  86* 

I have,  &c.  ^7 

(signed)  H.  R.  Paine. 
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Vide  Pi’an  (F)  at 
tlie  end. 


— No.  26.  — 

Mv.  Batrv’s  Repoet  on  the  Weir  on  the  River  Carva,  County  Kerry,  with  a Map  of 
the  Weir. 

gjj.  Office  of  Public  Works,  7 May  1844. 

The  accompanyine  documents,  referred  to  me  so  far  back  as  the  14th  September,  have 
been  since  in  my  possession,  and  I availed  myself  of  the  first  opportunity  to  visit  the  place 
on  my  last  iourney  to  Kerry,  and  at  the  suggestion  of  Mr.  Mulvany  I gave  notice  to  the 
original  appUcant,  Mr.  Francis  Maybury,  and  to  the  owner  of  the  weir,  Mr.  Foley,  of  my 
intention  to  inquire  into  the  circumstances  of  the  case ; and  with  a view  to  ascertain  how 
fai-  the  40th  section  of  the  Act  had  been  complied  with,  I selected  Sunday,  21st  April,  for 
my  visit,  and  I was  accompanied  by  Mr.  Foley.  _ _ • r o j 

The  complaints  made  of  the  injurious  consequences  of  this  weir  are  not  without  founda- 
tion ; and  it  is  no  exaggeration  to  call  it  a grievous  nuisance,  calculated  to  obstruct  mate- 
rially the  progress  of  fi^,  both  up  stream  and  down  stream,  unreasonably,  and  as  I humbly 
think,  iUegalTy  to  diminish  the  stock  of  breeding  fish  and  to  prevent  those  that  have 
spawned  from  reaching  the  sea. 

The  River  Carra,  which  takes  its  rise  in  a beautiful  range  of  lakes  of  the  same  name, 
within  about  four  miles  of  Killorglin,  in  the  county  of  Kerry,  is,  from  its  rise  in  the  lake  to 
its  termination  near  Rossbegli,  in  Dingle  Bay,  less  than  three  miles ; and  this  most 
objectionable,  though  most  ancient  barrier,  is  situated  about  midway  between  the  lake  and 
the  mouth  of  the  river.  ...  ,v 

The  barbarous  disregard  which  the  owners  of  this  weir  evince,  for  not  only  the_  public  but 
their  own  inter^ts,  is  more  suited  to  the  times  when  in  a spirit  of  monopoly  it  was  con- 
structed, than  to  the  present  day. 

The  Cana  salmon  weir,  as  an  appendage  to  a large  tract  of  land  on  the  north  and  west 
side  of  the  lakes  and  river,  is  the  estate  in  fee  of  the  family  of  the  O’Donoghoe  of  the 
Glens,  and  was,  more  than  a century  ago,  leased  in  perpetuity,  at  a very  low  rent,  to  a 
peraon  of  the  name  of  Blennerhasset,  by  an  improvident  member  of  the  O’Donoghoe 
family.  A sub-lease  for  a long  term  of  years  was  granted  by  the  successor  of  Blennerhasset 
in  the  year  1798,  at  the  full  value  of  106  Z.  late  currency,  to  the  father  of  the  present  Foley. 

A suit  in  equity  was  subsequently  instituted  by  the  late  O’Donoghoe’s  father,  on  the  ground 
of  insufficiency  of  rent,  and  of  a fine  having  been  taken  contrary  to  the  powers  of  the 
lessor.  The  original  lease  to  Blennerhasset  was  evicted,  but  the  Chancellor  confirmed  the 
sub-lease  to  Foley ; and  his  representatives,  now  holding  directly  under  the  fee,  may  be 
considered  the  parties  beneficially  interested  in  the  property,  including  this  salmon  weir. 

Mr.  Michael  T.  Foley,  with  a large  number  of  nephews  and  nieces,  are  the  representatives 
of  the  lessee ; but  they  all  constitute  him  as  their  representative  and  advocate,  and  truly 
well  they  may. 

It  was  alleged  by  Mr.  Foley  that  the  right  to  this  weir  was  held  by  charter  from  the 
Crown;  but  no  proof  to  that  effect  was  given,  nor  do  I believe  it  to  be  the  case,  from  what 
I understand  to  be  the  nature  of  the  general  title  of  that  ancient  family  to  their  estates. 
However,  I believe  it  to  be  incontrovertible  that  a weir  has  existed  in  the  same  place  time 
immemorial. 

The  other  parties  interested  in  the  fishery  of  the  river  and  thp  lakes  of  Carra  are  the 
Rev.  Denis  Mahony,  of  Dromore,  his  lessee,  Mr.  O’Dowd,  and  in  a minor  degree,  Mr. 
Michael  Lynch,  5,  Capel-street,  Dublin;  the  representatives  of  the  late  Judge  Day, 
M'Gillacuddy  of  the  Reeks,  George  Stokes,  esq.,  Mr.  Maybury,  and  several  other  small 
holders  adjacent  to  the  lakes. 

The  banks  of  the  Carra  Lakes,  inferior  only  in  point  of  cultivation  to  the  neighbouring 
lakes  of  Killamey,  present  strong  inducement  for  improvement,  and  several  pretty  villas 
have  been  recently  built,  Mr.  Lynch,  of  Dublin,  holding  a large  tract  under  the  Day 
family,  has  created  quite  “ an  oasis  in  the  desert  ” of  these  bogs,  and  the  eye  is  agreeably 
surprised  by  the  progress  of  considerable  improvement,  both  in  land  and  liouses.  Among 
the  greatest  inducements  that  could  exist  to  the  cultivation  of  the  natural  beauties  of  this 
wide  extent,  the  fishing  of  the  lake  by  fair  sport  or  other  legitimate  means  would,  I have 
reason  to  believe,  be  considered  not  the  least  important;  and  as  it  is  an  object,  by  every 
possible  means,  to  stimulate  the  employment  of  the  people  aud  the  improvement  of  the 
country,  I think  that  any  means  which  can  contribute  to  such  an  end  should  be  considered 
deserving  of  attention. 

I met  Mr.  Foley  in  the  most  amicable  spirit,  and  used  all  the  efforts  of  quiet  argument 
to  convince  him  that  he  was  injuring  himself  and  others  by  the  unreasonable  barriers  which 
he  kept  up ; but  he  is  one  of  those  immovable  persons  who  think  that  what  is  most 
objected  to  is  of  the  greatest  value  to  him. 

In  order  to  put  the  Board  more  fully  in  possession  of  the  circumstances,  I got  a sketch 
of  the  weir  and  river  prepared,  with  accurate  ffiawings  to  a scale,  of  the  gates,  and  which  with 
this  report  I beg  to  submit. 

In  attempting  to  describe  this  w'eir,  I can  add  but  little  to  the  minutely  accurate  description 
given  by  a much  more  experienced  hand,  Mr.  Mulvany,  in  his  report  of  the  7th  April  1843J 
Since  then  nothing  that  can  be  considered  an  abatement  of  the  nuisance  has  been  effected ; 
and  while  something  which  is  called  a free  gap,  has  been  constructed  at  the  point  A in 
the  plan,  it  will  be  seen  how  utterly  insufficient  it  is  for  any  useful  purpose,  and  how 
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totally  inconsistent  with  the  regulations  of  the  41st  section  ; its  breadth  is  17  inches.  Appendix,  No.  4.. 
while  the  river  at  the  same  place  is  1S4  feet.  The  bottom  or  paving  was  18  inches  above  — 

the  surface  of  the  water  on  the  day  I saw  it. 

About  30  perches  down  stream  from  the  weir  is  another  barrier  raised  across  the  whole 
rivei’,  leaving  only  two  opes,  which  are  occasionally  shut  up  by  wicker  hurdles,  which 
I saw  on  the  ground.  This  1 have  been  assured  is  quite  a modern  erection,  and  as  it  is 
frequently  removed  by  the  floods,  there  is  a quarry  conveniently  open  at  hand  to  furnish 
materials  for  its  repair  or  reconstruction.  The  tail  walls  are  also  said  to  be  modern,  and 
it  is  said  tliat  the  whole  work  is  in  a constant  state  of  mutation  to  suit  the  several  periods 
of  floods,  or  very  low  water. 

The  sluice  had  been  removed  from  the  so  called  gap,  but  the  bottom  of  it  rising  18  inches 
above  the  level  of  the  water,  with  aslope  on  both  sides,  formed  a sufficient  impediment  to 
the  progress  of  fish  from  either  side. 

The  provisions  of  the  58th  section  in  regard  to  the  construction  and  hreadtii  of  the  rails 
are  wholly  disregarded,  and  although  it  was  Sunday  upon  which  I saw  the  weir,  no  atten- 
tion had  been  paid  to  the  opening  of  the  inscales  more  than  5 inches,  as  shown  by  the 
sketch  at  B. 

In  short  this  weir  is  in  every  particular  illegal  and  objectionable  to  the  utmost  extent, 
and  its  chief  proprietor  seems  to  be  quite  a proper  object  for  example.  He  is  impene- 
trably obstinate  in  his  asserting  that  it  would  ruin  his  fishery  to  make  the  weir  conformable 
to  the  law,  and  he  imagines  that  under  the  saving  provision  in  the  end  of  the  41st  section, 
which  refers  exclusively  to  the  free  gap,  or  Queens  share,  he  can  evade  all  the  regulations 
of  tlie  Act.  If  tlie  construction  of  that  provision  be  intended  to  rest  upon  the  words  of  the 
10th  section  of  the  2G  Geo.  3,  c.  60,  there  can  be  little  doubt  that  a free  gap  cannot  be 
enforced  without  compensation ; inasmuch  as  it  is  universally  admitted  that  no  such 
opening  has  been  in  the  weir,  and  that  there  has  been  an  uninterrupted  possession  for 
a space  of  81  years,  and  although  there  is  a very  general  complaint  against  the  weir,  I 
think  it  very  unlikely  that  any  individual  or  body  of  persons  interested  will  originate  any 
farther  application  to  the  Commissioners  which  may  be  likely  to  subject  them  to  a con- 
tribution towards  the  sum  which  should  be  awarded  as  compensation. 

The  proprietor  of  the  weir  is  quite  wild  in  his  expectations,  therefore  there  is  no  chance 
of  amicable  adjustment.  But  the  absence  of  a free  gap  is  really  not  the  greatest  evil  to  be 
complained  of,  and  although  it  may  be  said  that  it  is  quite  competent  to  any  person  to 
enforce  the  terms  of  the  statute,  it  unfortunately  happens  that  in  this,  as  well  as  in 
numerous  other  cases  of  great  imjjortance,  the  interference  of  unauthorised  private  persons 
is  found  wholly  unavailAle  in  remote  districts,  where  the  fishery,  though  very  valuable  in 
the  aggregate,  is  not  of  sufficient  importance  to  an  individual,  to  interest  him  in  overcom- 
ing the  morbid  unwillingness  which  prevails  in  this  country  to  enforce  the  laws. 

The  observations  which  I made  in  the  progress  of  my  late  tour,  during  which  I visited 
some  of  the  principal  rivers  of  the  county  of  Kerry,  convince  me  of  the  vast  importance  of 
establishing  some  system  of  national  protection  for  the  inland  fisheries  of  Ireland.  The 
benefits  derived  from  the  removal  of  the  stake  weirs  from  the  mouth  of  the  Laune  are 
already  felt  in  the  rivers  and  lakes  ; and  the  draught  net  fisheries  have  been  considerably 
more  productive.  It  is  impossible  to  see  the  rising  trade  growing  out  of  the  preparation 
and  export  of  salmon  at  Kilorglin,  without  feeling  desirous  to  see  every  means  adopted  by 
which  it  can  be  increased.  The  cruel  destruction  of  fish  in  season  and  out  of  season 
by  the  most  wicked  means,  frequently  by  poison,  is  universally  complained  of.  The 
interference  of  some  restraining  power  is  loudly  called  for,  and  there  is  a unanimous 
readiness  on  the  part  of  all  persons  interested  to  submit  to  any  reasonable  plan  of  assess- 
ment for  the  expense.  It  has  been  suggested  to  me,  that  for  the  present  it  would  be  useful 
to  get  printed  a large  number  of  extracts  from  the  Act  in  detached  sections ; one  set  for 
weir  regulations,  embraced  in  sections  41  and  58 ; but  above  all  copies  of  section  90,  against 
poisoning,  to  be  distributed  tlirough  the  different  police  stations.  If  this  much  were  done 
it  may  create  a belief  on  the  part  of  persons  offending,  that  it  was  intended  to  employ  the 
police  in  the  prevention  of  future  mischief ; I have  talked  with  some  of  the  peasantry  in 
the  wild  parts  of  Kerry,  who  were  utterly  ignorant  that  any  law  prohibited  those  mischievous 
proceedings. 

The  documents  which  had  been  originally  referred  to  me,  and  which  I now  beg  to  return, 

No.  1.  Letter  of  3d  June  1843,  from  Mr.  Francis  Maybury,  Lake'  View,  Killamey. 

No.  2.  Ditto ditto,  19th  June  1843. 

No.  3.  Mr.  Mulvany’s  observations  on  the  same ; dated  2Sd  June  1843. 

No.  4.  Letter  of  1st  July  1843,  from  Mr.  Michael  Thomas  Foley. 

No.  6.  Mr.  Mulvany’s  reference  of  same  to  Mr.  Stewart. 

No.  6.  Mr,  Stewart’s  Report,  14th  September  1843. 

No.  7.  Extract  from  Mr.  Mulvany’s  Report  on  the  Mouth  of  the  River  Laune,  and 
Kilorglin  Stake  Weirs,  County  Kerry. 

No.  8.  A Sketch  of  the  Weir,  taken  on  Sunday  and  Monday,  21st  and  22d  days  of  April 
1844. 

(signed)  J.  Redmond  Barry, 

Henry  R.  Paine,  Esq. 
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— No.  27. — 

LETTER  from  Mr.  H.  It.  Paine  to  E.  Lucas,  Esq.  relating  to  Memorial  addressed  by  the 
Marquis  of  Waterford  to  the  Lords  of  the  Treasury,  complaining  of  certain  Proceedings 
against  his  Lordship’s  Property  in  Fishing  Weirs  near  Passage. 

Sir,  20  May  1844. 

I AM  directed  by  the  Board  to  return  herewith  the  memorial  addressed  by  the  Marquis 
of  Waterford  to  the  Lords  of  the  Treasu^,  complaining  of  certain  proceedings  taken  against 
his  Lordship’s  property  in  fishing  weirs,  in  the  neighbourhood  of  Passage,  county  of  Water- 
ford, refeiTed  by  order  of  the  Lord  Lieutenant  to  this  Board,  as  Commissioners  of  Fishery, 
for  a report. 

Without  entering  into  questions  as  to  the  facts  stated  in  the  memorial,  the  Commis- 
sioners have  a different  conception  of  their  bearing,  and  of  the  inferences  to  be  drawn  from 
them,  when  the  merits  ofihe  case  are  entirely  considered. 

The  Commissioners,  without  expressing  opinions  as  to  the  patent  rights  to  a fishery  at 
Passage  claimed  by  tbe  Marquis,  are  informed  by  the  report  of  the  assistant  barrister’s 
charge  at  trial  in  1848,  that  the  Marquis  of  Waterford  has  not  a ‘‘several  fishery”  there 
within  the  meaning  of  the  Act,  and  that  any  right  to  erect  a fishing  weir  there  must  be 
founded  on  a proper  construction  of  the  provisions  of  the  late  Act ; they  see  no  reason  to 
doubt  the  description  of  the  letting  in  1808  to  Andrew  Jjittle,  who  in  that  or  the  next  year 
erected  a stake  weir,  commonly  caUed  a Scotch  weir,  for  the  taking  of  salmon,  and  fished 
it  till  the  year  1828  or  1829,  when  the  nets  were  cut  by  a person  of  the  name  of  Kelly. 

The  memorial,  however,  does  not  state  that  Kelly  acted  on  the  assumption  that  this  weir 
was  illegal,  under  a clause  in  the  Act  of  10  Charles  1,  c.  14,  which  is  in  the  following 
words : “ Forasmuch” — 

“ As  also  setting  of  stop-nets,  still-nets,  or  standing-nets,  fixed  upon  posts  or  otherwise, 
in  the  river  where  the  salmon  shonld  pass  up  from  the  sea,  to  the  great  hindrance  and  pre- 
judice of  the  commonwealth  of  this  realm ; be  it  therefore  enacted"^’ — 

“ And  also  that  no  manner  of  person  or  persons  shall  use,  or  set,  or  take  any  salmon  with 
any  such  stop-nets,  still-nets,  or  standing -nets;  and  if  any  person  or  persons  offend  in  any 
of  the  points  before  rehearsed,  contrary  to  the  tenor,  form,  and  purport  of  any  part  of  the 
same,  then  every  such  person  or  persons  so  offending  shall  lose  or  forfeit,  for  every  time 
of  his  or  their  such  offence,  the  sum  of  40  s.,  and  the  fish,  and  also  the  unlawful  nets  and 
other  unlawful  engines  and  devices,  whatever  they  be,  made,  kept,  or  used  for  the  killing, 
taking,  or  destroying  of  tlie  young  breed,  spawn,  or  fiy  of  eels  or  salmon  before  rehearsed, 
or  setting  out  of  the  said  stop-nets,  or  taking  the  said  salmon  therewith.” 

And  it  does  not  appear  that  any  proceedings  were  attempted  against  Kelly  for  its  de- 
struction. 

The  weir  was  rebuilt,  it  appears,  subsequent,  and  fished  till  1832,  when  it  was  destroyed, 
with  many  others,  by  a body  of  cotmen  from  the  upper  parts  of  the  river ; it  was  erected 
the  same  year,  and  again  prostrated  in  a similar  manner  in  1834,  since  which  period  it  never 
again  was  attempted  to  be  erected  until  the  year  1 843,  after  the  passing  of  the  new  Fishery 
Act,  the  memonalist  having  been  advised,  on  the  opinion  of  the  highest  authority  at  the 
Irish  bar,  that  such  weirs  were  contrary  to  the  then  law. 

Not  only  was  this  opinion  given  against  the  legality  of  the  weir,  hut  in  the  year  1833-34 
there  was  a conviction  against  it  at  the  assizes,  on  an  indictment  preferred  by  the  Crown, 
after  which,  the  weir,  according  to  the  evidence  of  the  trial,  appears  to  have  been  aban- 
doned. 

Thus  it  would  appear  that  both  Kelly  and  the  cotmen  were  justified  in  their  act,  although 
perhaps  the  latter,  by  their  numerous  assemblage  or  by  any  violence  in  their  proceedings, 
may  have  adopted  illegal  means  to  effect  their  object. 

It  is  not  disputed  by  the  memorialist  that  the  weir  within  the  limits  prescribed  by  the 
22d  section  of  the  new  Act  of  Parliament  (not  referred  to  in  the  memorial),  but  the  title  to 
it,  notwithstanding,  is  claimed  under  the  exemption  allowed  by  the  Act  in  favour  of  any 
which  “shall  have  been  established  for  the  20  years  or  upw^ds  before  tbe  passing  of 
the  Act,”  and  the  real  question  seems  to  be  whetlier,  under  these  circumstances,  it  can 
be  held  that  the  possession  of  this  weir  was  so  maintained  as  to  prove  that  the  weir  was 
established  for  20  years  next  before  and  immediately  up  to  the  passing  of  this  Act  (as  tbe 
Solicitor-general,  in  an  opinion  given  by  him,  and  the  assistant  barrister  at  the  trial,  construe 
the  provision  of  the  Act),  or  that  it  was  abandoned. 

The  Board  cannot  perceive  the  force  of  the  memorialist’s  requirement,  that  because  some 
which  were  equally  illegal  were  held  uninteiTuptedly  for  20  years,  and  have  consequently 
now  been  legalised  by  the  exemption,  that  this  should  remain  a right,  because  he  had  sub- 
mitted to  the  opposition  to  his. 

^ In  1842,  after  the  passing  of  the  new  Act,  the  memorialist  states  that  he  demised  this 
fishery  to  tenants  who  proceeded  in  1843  to  re-erect  the  weir  under  the  assumed  title  cou- 
fei'red  fay  old  possession,  and  the  exemption  above  alluded  to. 

The  cotmen,  a very  numerous  and  poor  class  of  fishermen  of  the  higher  part  of  the  river, 
felt  themselves  much  aggrieved  by  this  re-occupation,  more  particularly,  as  by  the  recent 
<^ecjded  to  be  an  injurious  possession,  as  against  the  public,  and  only  to  be 
justified  by  such  established  usage  as  was  considered  reasonably  to  confer  tbe  right  of 
property,  and  it  was  notorious  that  threats  were  held  out  of  a determination  to  proceed  in 
a body  on  the  part  of  tlie  cotmen,  and  endeavour  to  prostrate  this  and  other  weirs  by  force ; 
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Tinder  these  circumstances  the  Irish  Government  was  induced  to  make  an  exception  to  the 
usual  course,  and  to  proceed  to  try  the  question  as  one  of  public  right,  in  order  to  prevent 
such  violent  breaches  of  the  peace  as  might  have  occurred,  one  of  the  parties  beiue-  a 
numerous  body,  but  in  a station  quite  unable  to  t^  the  question  by  ordinary  legal  forms 
An  information  was  laid  consequently  by  rule  of  Government,  before  a bench  of  magistrates 
against  the  weir  in  May  1843,  and  dismissed,  as  stated  by  the  memorialist.  ^ ’ 

And  on  an  appeal  to  the  general  quarter  sessions  in  July  1843,  again  dismissed  but 
it  is  not  stated  that  in  this  last  case  the  decision  of  the  magistrates  was  in  direct  opposition 
to  the  charge  of  the  presiding  assistant  barrister,  who  gave,  at  considerable  length  his 
opinion  decidedly  against  the  legality  of  the  weir : a printed  copy  of  his  charge  is’  en- 

It  appears  by  the  memorial  that  proceedings  were  then  taken  against  tlie  weir  as 
injurious  to  navigation,  without  success.  This  Board  is  not  aware  under  what  advice  as 
the  Commissioners  do  not  perceive  that  objections  can  be  taken  to  it  on  that  account  ’ 
The  decisions  of  the  magistrates  do  not  appear  to  be  by  any  means  satisfactory 'being 
contrary  to  the  decided  opinion  of  the  legal  authority  appointed  with  tliem.  “ 

Hitherto  the  cotmen  remained  quiescent,  and  felt  grateful  to  the  Government  for  its 
protection,  and  this  proof  of  the  error  of  a prevailing  popular  feeling  among  the  lower  orders 
in  Ireland  that  the  effect  of  the  laws  were  usually  for  the  protection  of  the  rich,  and  against 
the  poor,  made  much  impression  ; finding,  however,  that  the  weir  was  still  maintained  and 
that  others  on  the  county  Wexford  side  (with  rather  strong  claims  to  the  title),  but  which 
had  been  convicted,  both  at  petty  sessions  and  quarter  sessions,  in  that  county,  were  not- 
withstanding again  erected  by  Lord  Templemore,  and  about  to  obtain  the  fuU  benefits  of 
the  coming  fishing  season,  to  their  great  injury,  they  proceeded  in  a body,  as  stated  in 
March  last,  and  destroyed  the  weirs  again,  since  when  Lord  Waterford's  weir  has  been 
re-established,  or  is  about  to  be,  under  the  protection  of  a man-of-war  and  the  police 
The  memorialist  very  fairly  professes  a willingness  to  submit  his  claim  and  title  to 
any  proper  investigation,  and  the  Board  are  of  opinion  that  such  would  be  a very  proper 
course  if  it  can  be  brought  fairly  before  a competent  tribunal ; but  they  are  not  prepared 
to  say  whether  the  maimer  suggested  by  memorialist,  of  an  action  to  be  brought  W an 
individual  propnetor  of  a fishery  higher  up  the  river,  would  be  a fair  way  of  trying  this 
question  of  public  right ; but  that  is  a matter  for  the  consideration  of  the  legal  au4orities 
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I have,  &c. 

(signed)  Henry  R.  Paine. 


LETTER  from  Mr.  H.  R.  Paine  to  £.  Lucas,  Esq.,  respecting  a Lettei-  from  the  Marquis 
of  Donegal,  relative  to  the  Foyle  Fisheries. 

Tee  Commissioners  have  had  the  honour  to  receive  your  letter  of  the  8th  instant 
enclosing,by  direction  of  His  Excellency  the  Lord  Lieutenant,  for  their  information,  a copy 
Uie  Foyle*^  which  has  been  received  from  the  Marquis  of  Donegal  relative  to  the  fisheries  of 

And  I am  directed  to  express  the  regret  of  the  Commissioners  that  these  serious  dis- 
difficulty,  it  is  imagined,  consists  in  neither  party 
?4htf.  ^ '^sadvantages  of  becoming  plaintiff  in  a trial  for  their  respectivi 

lye-laws,  altaded  to  in  the  latter  part  of  the  Marquis  of 
’ Si  Chmm.ssioners  have  had  no  apphcation  for  that  purpose;  iior  is  it 
hhely  that  it  would  be  proper  to  frame  bye-laws  to  meet  disputes  of  this  natiire. 

I liave,  &c. 

(signed)  Henry  R.  Fains. 


LETTER  from  Mr.  H,  R.  Paine  to  E,  Lucas,  Esq. — Prosecutions  at  Bailiestown  Sessions. 

Sir, 

r j j j.  r 27  June  1844. 

5 . to  send  you  the  enclosed  letter,  which  has  been  received  from  Mr.  W.  J. 

iipoirtrvva’  ^‘'’’®t®*7.to  the  Suir  Preservation  Society,  stating  his  having  prosecuted  at  Bai- 
annsfT'i  sessions  the  weirs  which  were  convicted  in  1843,  and  that  the  party  have 
pMa  ea  to  nuarter  se^ions,  and  inquiiiiig  if  any  instructions  have  been  given  to  the  Crown 
solicitor  on  the  subject. 

^^“’“ssioners  send  the  above  letter  to  you,  as  it  is  under  your  directions  the  nro- 
ceeaings  are  carried  on.  ^ 

I have,  See. 

(signed)  Henry  R.  Paine. 
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— No.  30.— 

LETTER  fvom  Mr.  E.  R.  Paine  to  PJ.  Lucas,  Esq.— Fishery  on  the  River  Suir. 

gjj,  5 October  1844. 

I AM  directed  to  return  herewith  the  letter  from  Lord  Glengall,  addressed  to  Colonel 
M‘Gi-e(xor,  dated  the  3d  instant,  on  the  subject  of  the  fishery  in  the  River  Suir,  and  to  state 
that  the  1st  and  2d  sections  of  the  7 8c  8 Viet.  c.  108,  authorises  the  interference  of  the 
constabulary  to  enforce  certain  regulations  of  the  Fishery  Act,  subject  to  such  iristructions 
as  may  be  issued  by  the  inspector-general  of  constabulary,  with  the  approbation  of  the 
Lord  Lieutenant,  and  amongst  the  regulations  mentioned  in  the  2d  section  of  said  Act 
are  those  relating  to  the  close  season,  within  which  salmon  shall  not  be  taken. 

The  Board  presume  that  his  Excellency  will  not  object  to  the  inspector-general  com- 
plying with  the  request  contained  in  Lord  Glengall’s  letter. 

1 have,  &c. 

(signed)  Henry  12.  jPaine. 


— No.  31.  — 

Mr.  Barry’s  Repost  on  the  Carha  Fishery. 

11  March  1845. 

Ms.  Folet’s  complaints  being  directed  against  a strict  enforcement  of  the  law  by  the 
proper  authorities,  are  beyond  the  power  of  the  Board  to  remedy,  if  such  a course  was  even 
expedient.  He  has  had  ample  notice  that  the  total  disregard  heretofore  evinced  for  all  the 
regulations  of  the  Act  would  bring  him  into  trouble. 

The  only  palliative  which  can  be  suggested  for  such  present  losses  as  persons  similarly 
circumstanced  must  sustain,  is  the  prospect  that  the  ultimate  effect  of  the  more  stringent 
system  will  finally  produce  an  increased  supply  of  fish  for  all  parties.  It  is  much  to  be 
deplored  that  in  the  present  case  Mr.  Foley  has  the  mortification  to  see  that  what  he  con- 
siders the  annihilation  of  his  fishery  has  only  transferred  the  power  of  destruction  to  other 
hands.  One  of  the  strongest  arguments  used  by  the  parties  who  complained  of  M r.  Foley’s 
weir  was,  that  it  prevented  the  breeding  fish  from  ascending  to  the  Carha  lakes  and  river; 
and  in  my  report  on  that  locality  of  the  7th  May  last,  I have  in  detail  stated  all  the  particu- 
lars, and  in  urging  the  abatement  of  the  nuisance,  I anticipated  from  the  improvement  cer- 
tain results  which  I am  sorry  to  say  have  not  been  realised.  I fully  expected  that  Carha 
Lake  would  be  now  a great  and  valuable  depository  for  breeding  fish  ascending  to  spawn  in 
its  tributary  streams,  and  that  it  would,  in  a great  measure,  become  a useful  preserve,  only 
resorted  to  by  anglers.  Such  were  the  hopes  raised  by  Mr.  Maybury  and  others,  but  no 
sooner  did  it  become  an  object  of  importance,  than  an  advertisement  was  circulated  offer- 
ing a right  of  fishery  on  the  lake,  which  was  soon  availed  of,  and  the  fish  have  been  taken 
in  nets  in  such  large  quantities  since  the  opening  of  the  season,  that  ail  hopes  of  very  o-reat 
increase  have  vanished.  From  the  letter  which  covered  the  enclosed  advertisement,  f beg 
to  give  the  following  extract : “ I am  sorry  to  tell  you  that  there  is  no  close  season  observed 
on  the  Carha  except  by  myself.  I beg  leave  to  enclose  you  an  advertisement  of  one  of  the 
newly  created  fisheries  on  the  Carha  lake.  This  fact  must  convey  to  you  an  adequate  idea 
of  the  strange  and  curious  transfer  of  propei'ty  from  the  river  to  the  lake ; and  it  is  my 
candid  opinion  that  the  Carha  fishery  cannot  improve  as  long  as  the  people  are  allowed  to 
haul  on  the  lake,  and  for  this  reason,  that  no  fish  go  up  the  Carha  river  in  the  months  of 
September  and  October,  except  the  spring  fish,  that  begin  to  run  in  the  latter  end  of  Oc- 
tober, and  would  not  spawn  until  the  following  November  and  December  twelvemonths. 
Then  I would  be  glad  to  know  where  the  stock  of  mother  or  spawning  fish  is  to  come  from; 
as  I take  it  for  granted  that  all  the  fish  in  the  lake  up  to  the  20th  August  next  will  be 
taken  by  those  10  sweepers,  or  long  seines,  consequently  there  can  be  no  fisli  to  spawn  in 
the  months  of  November  and  December  following.  As  I said  before,  no  spawning  fish  go 
up  that  river  in  September  and  October;  those  are  my  views,  which,  to  a person  not  ac- 
quainted with  the  river,  may  appear  strange  indeed.” 

This  latter  comes  from  Mr.  O’Dowd,  one  of  the  loudest  complainants  against  Mr.  Foley’s 
weir,  who  has  a bag-net  and  seine  fishery  at  the  mouth  of  the  Carha  rive  ° 

The  statements  made  to  me  when  I visited  Carha  lake  in  April  1844,  were  distinctly, 
that  it  was  not,  and  had  not  been  fished  with  nets  ; and  I know  that  the  late  Judge  Day’s 
leases  (some  in  perpetuity)  all  contained  strict  covenants  against  the  use  of  nets  in  the  lake 
whicli  it  was  thought  expedient  to  preserve  for  angling,  and  increasing  the  stock.  I have 
been  further  assured  by  a member  of  the  judge’s  family,  that  the  improvement  of  Foley’s 
fishery  was  an  especial  object  of  the  restraint;  in  short,  it  was  “ time  imraemoriar*  con- 
sidered the  chartered  fishery  of  Caiha ; now  if  this  be  the  truth,  and  that  there  were  no 
several  fisheries  on  the  lake,  or  that  the  right  had  gone  into  disuse,  it  strikes  me  that  under 
the  terms  of  the  C5th  section  of  the  Act,  there  is  no  right  to  fish  with  nets  on  the  lake  or 
river. 

Foley  holds  his  weir  and  right  of  fishing  under  a lease  from  the  ancestors  of  the  same  pro- 
prietor in  whose  right  the  advertisement  of  the  “ Friengavriff  Fishery  ” was  published.  Now, 
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if  it  be  true  that  Foley-  sustains  any  injury  from  this  new  letting,  I should  say  that  he  had  Appendix,  Ko.  4. 
his  remedy  against  his  landlord,  who,  for  the  first  time,  establishes  a new  fishery  above  him.  ■ 

A general  question  of  great  importance  to  the  salmon  fisheries  arises  upon  the  construc- 
tion of  the  65th  section  of  the  Act,  which  interdicts  the  use  of  nets  in  the  “inland  or  fresh 
water  portions  of  rivers  and  lakes,”  except  by  the  owner  of  a several  fishery  within  the  limits 
thereof,  “or  in  cases  of  a common  of  piscary.” 

Here  there  was  no  common  of  piscary,  neither  was  tliere  any  other  several  fishery  recog- 
nised than  that  enjoyed  by  Foley  and  his  predecessors. 

It  is  true  that  the'  114tb  section  gives  to  the  proprietors  in  fee  of  the  adjoining  lands  a 
several  fishery  “ within  the  bounds  and  limits  of  said  lands  in  rivers  or  lakes  in  which  no 
such  exclusive  fishery  as  aforesaid  shall  have  been  possessed  and  enjoyed.”  But  the 
question  in  the  present  case  is  whether  the  recognised  existence  of  a several  fishery  enjoyed 
by  Foley,  should  not  be  considered  a bar  to  the  exercise  of  “ several  rights”  by  proprietors 
of  lands  on  the  shores  of  the  lake  and  river  having  no  chartered  right,  and  claiming  only  as 
proprietors  under  the  114tli  section. 

A point  of  still  greater  importance  to  tlie  public  as  regards  the  general  question  is 
whether  such  proprietors  of  several  fisheries  can  assign  the  privilege  to  use  nets  to  other 
persons  without  limitation  of  numbers. 

Tlie  recent  preservation  having  considerably  increased  the  stock  of  fish  up  stream,  nets 
have  been  used  most  unmercifully  in  the  fresh  water  parts  of  rivers,  and  it  is  feared  that 
.great  diminution  will  follow. 

It  may  perhaps  be  worth  while  to  have  the  opinion  of  the  Board’s  law  advisers  upon 
the  construction  of  the  65tli  and  114th  section.^  taken  together.  It  may  be  said  tliat 
this  is  more  the  business  of  magistrates  than  of  the  Hoard,  but  unhappily  there  ai-e  cases 
in  which  interested  parties  prefer  leaving  the  matter  doubtful,  and  there  can  be  no  question 
as  to  the  propriety  of  having  it  settled,  most  especially  as  the  Board’s  officers  are 
expected  to  be  enabled  to  give  some  opinion  on  it. 

(signed)  J.  Redmond  Barry. 


— No.  32.  — 

Mr.  Barry’s  Report  on  Illegal  Weirs,  River  Suir. 

Sir,  Waterford,  25  March  1845. 

On  my  arrival  here  this  morning  I found  tliat  a large  body  of  persons  from  the  Ross 
river,  armed  with  hatchets,  had  come  to  tlii.s  place  yesterday,  in  about  20  cots,  for  the 
purpose  of  destroying  the  weirs  which  had  been  re-erected  in  the  narrow  part  of  the 
river,  notwithstanding  the  recent  decision  by  Mr.  Dobbyn,  Mr.  Artliur  O’Neill,  and 
several  small  tenants  of  Mr.  Power,  of  Faitlileg,  a magistrate  of  the  county;  Mr.  Dobbyn 
and  Mr.  Power’s  tenants  having  received  intimation  of  the  movement  had  been  for  some 
days  dismantling  their  weirs,  and  Mr.  Dobbyn  is  now  engaged  in  removing  the  poles, 
and  has  pledgeif  himself  not  to  repeat  tlie  offence.  Mr.  O’Neill,  refused  to  submit,  standing 
on  his  rights,  and  calling  for  the  protection  of  the  authorities,  wliiclt  upon  an  affidavit 
being  sworn  by  him  was  immediately  afforded,  and  the  cotmen  were  induced  to  retire 
without  any  act  of  violence.  I am  sorry  to  say  that  the  example  so  creditably  shown 
by  Mr.  Dobbyn  has  not  been  followed  by  Mr.  Power’s  tenants,  who  are,  as  is  reported 
to  me,  this  day  engaged  in  re-constructing  their  weirs  under  the  sanction  of  their  land- 
lord, who  was  in  town  to-day,  and  who  avows  his  acquiescence  in  the  course  taken  by 
his  tenants,  for  which  he  gives  no  further  explanation  than  that  he  has  the  right,  and 
is  determined  to  support  it,  and  quite  ready  to  try  it.  This  communication  I had 
through  Mr.  Michael  Dobbyn,  jun.,  to  whom  I am.  indebted  for  most  cordial  co-operation 
in  my  endeavour  to  prevent  disturbance  of  the  peace.  I signified  my  willingness  to 
meet  Mr.  Power,  from  whose  respectable  position  I should  have  expected  a different 
course,  but  he  has  not  favoured  me  with  an  interview. 

M r.  0 Neill  seems  disposed  to  be  more  amenable,  and  I expect  that  in  this  letter  I shall 
be  able  to  transmit  a proposition  from  him,  for  tlie  Board’s  consideration,  pending  which 
he  has  consented  to  cease  fishing  with  his  weirs  in  the  narrows ; he  rests  nis  claims  alto- 
gether on  the  23d  section,  and  professes  his  readiness  to  submit,  if  he  cannot  furnish  the 
most  undeniable  testimony  of  his  claims,  under  the  title  which  he  asserts  to  have  been 
created  by  that  section,  on  the  score  of  a 20  years’  possession.  It  appears  that  on  the 
appeal  ca,se  in  1843,  tlie  assistant  barrister  made  a marKed  distinction  between  Mr.  O’NetH’s 
and  the  other  cases  under  consideration ; his  words,  as  reported  in  the  Waterford  Mirror 
of  2lst  June  1843,  were,  after  hearing  the  evidence,  which  was  clear  as  to  20  years’  con- 
tinuance, “ he  would  take  it  upon  himself  to  pronounce  judgment  in  the  20  years’  use  and 
occupation,  which  had  been  clearly  proved.”  Mr.  O’Neill  nirther  referred  to  a map  in  the 
office  of  the  Harbour  Commissioners,  executed  by  Mr.  Kiilally  in  1820,  upon  which  his, 
Mr.  O’Neill’s,  weirs  are  distinctly  marked.  I have  caused  a trace  from  this  map  to  be  pre- 
pared, which  I enclose  for  the  information  of  the  Board.  It  certainly  furnishes  primd  facie 
evidence  of  the  existence  of  the  weirs  25  years  ago,  but  it  will  be  seen  that  only  one  is 
represented  as  a stake  weir  ; but  O’Keill  states  distinctly,  that  ample  evidence  can  be  given 
that  both  were  stake  weirs.  This  map  unfortunately  does  not  extend  to  the  place  where 
Mr.  Power  claims  similar  rights,  and  therefore  furnishes  no  information  on  his  ca.se.  I am 
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bound  to  say  that  O’Neill,  though  in  very  distressed  circumstancesy  and  having  his  little 
all  embarked,  evinces  a most  conciliatory  spirit,  and  seems  disposed  to  do  nothing  unfair. 

It  is  most  desirable  that  this  matter  should  be  quietly  and  fairly  adjusted,  and  no  time 
should  he  lost;  if  the  cotmen  be  sanctioned  in  their  appeal  to  force,  they  are  not  very 
likely  to  act  with  either  forbearance  or  discrimination,  and  so  sure  as  a blow  is  struck,  the 
consequences  are  certain  to  be  most  perilous.  If  Mr.  Power  had  exhibited  the  same  reason- 
able inclinations  that  Mr.  O’Neill  has  shown,  I should  have  gone  this  evening  to  Ross,  in 
order  to  effect  a kind  of  armistice  till  the  matter  was  finally  settled.  Through  the  inter- 
vention of  some  influential  persons  there,  I should  probably  have  succeeded,  but  under  the 
present  circumstances  it  would  be  vain  to  attempt  it 

I am,  &c. 

(signed)  J.  Redmond  Bai-ry. 


— No.  33.  — 

LE'fTER  from  Mr.  Barry  to  Mr.  Mulvany. — Illegal  Weirs,  River  Suir. 

My  dear  Mulvany,  Cork,  27  March  1845. 

Some  documents,  and  a letter  which  I forwarded  on  Tuesday  night  from  Waterford,  to 
Mr.  Paine,  have,  I presume,  been  before  this  sent  to  you.  After  1 had  dispatched  them, 
I learued  from  Mr.  Michael  Dobbyu,  jun.,  that  he  liad’uot  been,  able  to  find  Mr.  Power  of 
Faithlegg,  and  was  therefore  unable  to  communicate  my  wishes  for  an  interview  with  him, 
but  that  Mr.  Power  was  very  likely  to  accede  to  any  arrangement  of  the  same  kind  as  that 
proposed  by  Mr.  O’Neill,  he  also  resting  his  claims  upon  the  23d  section.  It  is  quite 
evident  that  they  are  more  fearful  of  the  navigation  question,  than  of  any  deficiency  in  their 
powers  to  show  a 20  years’  possession  I am  still  dUposed  to  think  that  if  you  could 
come  to  Waterford  for  a day,  we  could  settle  this  affair,  without  either  litigation  or  outrage, 
and  if  matters  are  allowed  to  go  on  as  they  are,  there  will  be  perpetual  disturbance.  I shall 
remain  here  for  some  days,  and  shall  go  to  look  at  M'Sweeny’s  and  Tobin’s  weirs,  and  get 
you  an  accurate  drawing  of  them. 

I have,  &c. 

(signed)  J.  Redmond  Barry. 


LETTER  from  Mr.  H.  R.  Paine  to  E.  Lucas,  Esq.,  returning  Papei-s  relative  to  the  Fishery 
Case  submitted  by  Lord  Dunraven. — River  Maigue. 

r ^ ■ 14  May  1845. 

1 AM  directed  by  the  Commissioners  of  Public  Works  to  return  you  the  enclosed  papers 
relative  to  the  fishery  case  submitted  by  Lord  Duuraven,  and  to  acquaint  you  that  on  the 
30th  September  1843  Mr.  Mulvany,  one  of  the  Board’s  inspectors  of  fisheries,  received  a 
statement  from  Lord  Dunraven  of  this  case,  and  on  the  6th  November  following  visited 
Adare,  and  having  obtained  full  information  on  the  subject,  expressed  his  views  of  the 
operation  of  the  Act.  A reference  was  made  from  the  Castle  on  16th  December  1843,  but 
it  was  merely  for  the  opinion  of  the  law  officers  on  the  single  point  of  the  legal  interpreta- 
tion of  the  words  “ inland  and  freshwater”  in  the  Act.  Mr.  Mulvany’s  view  of  this  matter 
had  been  stated  to  Lord  Dunraven  in  November  previously,  and  the  Board’s  impression 
was,  that  the  verbal  communication  then  had  with  his  Lordship  settled  the  matter.  From 
tlie  town  of  Adare  by  Court  Bridge  to  the  estuary  of  the  Shannon,  the  Maigue  is  a “ tidal 
river,”  (subject  to  flow  and  ebb  of  the  tide),  and  moreover  navigable  for  & small  class  of 
wssels,  from  30  to  40  tons.  Since  tlie  passing  of  the  Act  of  5 & 8 Viet.  c.  106  Lord 
Dunraven  states,  that  persons  have  regularly  fished  with  nets  that  part  of  the  Maigue  near 
Court  Bndge,  and  ^ this  is  within  the  tideway,  it  is  presumed  tbev  do  so  in  the  exercise 
01  the  common-law  right. 

The  river  is  there  ver,;  narrow,  as  indeed  it  is  for  miles,  and  it  may  be  assumed  that 
fishing  IS  effectual,  but  it  is  believed  parlies  can  only  flsh  from  half  tide  of  ebb,  and  half 
ride  of  flood,  bemg  about  sis  hours  out  of  12;  and  as  by  the  late  Act  persons  are  pro- 
hibited from  Ashing  from  the  “low  water  next  before  six  o'clock  on  Saturday  evening  to 
the  low  water  nexrtefore  six  o clock  on  Monday  morning,”  ample  time  is  aitowed  for  the 
fash  to  pass  up  to  the  upper  waters. 

The  question  raised  is  one  of  difference  between  public  and  private  rights. 

It  is  submitted  that  the  restoration  to  the  public  of  that  part  of  tlie  public  right  abrogated 
by  the  qualification  clause  of  12  (4eo.  1,  does  not  interfere  with  or  lessen  the  title  of 
private  rights  duly  established  and  maintained,  and  consequently  Lord  Dunraven  if  entitled 
to  a several  fishery  m tlie  place  to  which  he  adverts  (near  Court  Bridge  on  the  Maigue) 
the  present  Act  gave  no  title  to  other  parties  to  flsh  there,  nor  did  it  lessen  his  Lordship’s 
title,  though  It  may  not  give  him  a summary  means  of  asserting  it,  by  prosecutions  for 
penalties  at  petty  or  quarter  sessions.  A distinction  is  proposed  to  be  made  by  Lord 
Dunraven,  between  tributary  and  main  rivers,  which  it  is  submitted  would  be  both  impolitic 
and  impracticable,  and  against  the  letter  of  the  Act;  many  tributary  rivers  are  greater  than 
some  mam  rivers.  ® 

Throughout 
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Throughout  the  Fishery  Act,  and  especially  in  the  «6th  and  ll4th  sections,  it  is  submitted  Appendii  No.  4 

that  the  words  “inland  and  freshwater”  are  used  in  contradistinction  to  the  words  “ tidal  ^ L " 

and  ebb  and  flow,”  and  consequently  that  tlie  “inland  and  freshwater”  portions  of  rivers 
are  tliose  in  which  the  tide  does  not  “ ebb  and  flow.”  It  is  also  understood  that  within  the 
“ flow  and  ebb  of  the  tide,”  whether  in  tributaries  or  main  rivers,  the  right  of  fishing  is 
vested  in  the  public,  unless  possessed  by  private  parties  by  virtue  of  charter,  patent,  Act  of 
Parliament,  or  prescription. 

Under  all  circumstances  it  would  appear  that  Lord  Dunraven’s  propositions  are  opposed 
to  the  whole  policy  of  the  existing  Act,  the  greatest  object  of  which  is  to  raise  the  fisheries  to 
their  maximum  value  and  productiveness  in  a commercial  point  of  view,  and  whilst  it 
encourages  the  capture  of  the  greatest  quantity  of  good  fish  as  an  article  of  food  during 
the  open  and  lawful  season,  to  protect  the  breed  during  the  close  time,  and  thereby  increase 
the  supply. 

Assuming  tliat  Lord  Dunraven  has  no  several  fishery  at  Court  Bridge,  he  and  others 
similarly  circumstanced  will  undoubtedly  sufier,  for  a short  period,  some  loss,  but  even 
this,  not  so  much  from  the  law  as  its  enforcement ; if  the  provisions  of  the  Act  as  a whole 
be  carried  into  eftect,  there  are  no  grounds  for  doubting  but  that  (situated  as  his  Lordship’s 
demesne  is)  he  will  participate  largely  in  the  benefit  which  must  result. 

I am,  &c. 

(signed)  H.  E.  Paine. 


— No.  35.  — 

Mr.  Barry’s  Report  on  Illegal  Weir  on  River  Maine. 

Sir,  Kenmare,  Saturday  Evening,  31  May  1845. 

I HAVE  the  satisfaction  to  report,  for  the  information  of  the  Commissioners,  that  I have 
been  at  the  River  Maine  in  this  county,  and  that  before  I left  it  yesterday  evening  I saw 
the  whole  of  the  illegal  stone  weir  at  Ballyfinnane,  complained  of  by  Mr.  Rae  and  others, 
effectually  prostrated  by  the  hands  of  the  occupying  tenants  of  the  lands,  and  in  the  pre- 
sence of  and  with  the  full  concurrence  of  their  immediate  landlord,  Mr.  Mahony,  as  well 
as  of  Mr.  Galway,  the  agent  of  Lord  Kenmare,  the  proprietor  in  fee.  The  reason  why  this 
had  not  been  done  before,  in  fulfilment  of  the  pledge  given  to  me,  involves  a story  too 
tedious  and  too  frivolous  to  trouble  you  with  at  present ; it  is  enough  that  the  work  is  done 
Quietly,  amicably,  and  with  very  little  trouble  or  expense.  I hope  to  have  the  pleasure,  in 
the  close  of  the  next  week,  of  seeing  you  in  Dublin,  it  being  my  intention  to  leave  on  Wed- 
nesday evening,  via  Waterford  ; and  if  there  be  any  command  on  that  line,  you  will  please 
to  fevour  me  with  a line  by  return  to  Glandore,  where  it  would  catch  me  on  Wednesday. 

I am,  &c. 

H.  R.  Paine,  Esq.  (signed)  J.  Redmond  Barry. 

&c.  &c.  &c. 


Mr.  Barry  s Report  on  the  Definition  of  the  Mouth  of  the  Junction  of  the  Glyde  and  Dee 
Rivers  at  Annagassen,  in  the  County  of  Louth. 


17  June  1845. 

*1,  Salmon  Fishery  Inquiry  at  Drogheda,  in  which  the  circumstances  of 

these  two  nvere  were  included,  a question  arose  involving  the  necessity  of  having  the  accu- 
rate mouth  defined  by  the  Commissioners ; and  I made  an  appointment  to  meet  the  parties 
in  eres  e on  Ae  spot,  the  day  but  one  following.  The  persons  chiefly  interested  in  the 
mers  are  the  Rev.  Mr.  M'Clintock,  of  Drumcar,  Mr.  Wolsey,  and  Mr.  Stafford,  while  Mr. 
reats,  the  writer  of  the  accompanying  letters,  attended  on  tiehalf  of  Mr.  Thompson,  the 
owner  ot  the  mills  at  Annagassen,  and  the  claimant  of  a several  right  of  fishery  in  the 
estuary.  =■  ^ 

The  case  is  one  of  a very  embarrassing  description,  and  fully  illustrates  the  difficulties 
attending  the  execution  of  a duty  not  clearly  defined.  On  the  1st  February  last  I felt  it 
necessary  to  call  the  attention  of  the  Board  to  the  necessity  of  establishing  some  fixed  and 
unitorm  prmciples,  which  should  govern  the  executive  officer  in  his  suggestions  for  defining 
the  mouths  of  rivers,  under  the  22d  and  27th  sections  of  the  6 & 6 Viet.  c.  106,  and 
the  inatter  has  since  been  the  subject  of  frequent  discussion  between  Mr.  Mulvany  and 
myself.  He  is  clearly  of  opinion  that  it  is  next  to  impossible  to  establish  anything  like  an 
uniform  principle  j and  however  embarrassing  it  may  render  the  duty,  I cannot  gainsay  the 
arguments  which  he  has  used,  nor  can  I doubt  the  expedient  of  leaving  in  pure  and  incor- 
ruptible hands  a very  wide  discretion  to  adopt  such  a line  oT”  boundary  as  shall  most  effec- 
tually promote  the  general  good,  without  unduly  encroaching  upon  either  public  or  private 
rights.  But  in  all  cases  not  perfectly  plain  and  obvious,  I conceive  it  to  be  especially  the 
duty  of  the  executive  officer  to  assign  fully  all  the  motives  which  influaiced  him  in  the 
4 recommendation 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


APPENDIX  TO  REPORT  FROM  THE 


Aiipendii,  No.  4. 


64 

recommendation  which  be  may  offer,  and  to  state  all  the  important  facts  connected  with  the 

Tlie^Glyde  and  Dee,  which  may  be  considered  as  second  or  third-class  rivei^,  the  first 
flowine  tbrongh  Castle  Bellingham,  and  the  second  between  the  demesnes  of  Coolestown 
and  Drumcav,  unite  at  a point  in  the  tovvnland  of  Maine  about  750  yards  from  the  sea,  at 
Annagassen,  in  the  county  of  Louth.  A few  yards  above  the  bridge  of  Annagassen  the 
river  (having  been  dammecl  up  by  a head  weir  below  the  bridge)  has  been  diverted  into  a 
cut  for  giving  water  to  the  flour  mills  belonging  to  Mr.  Thompson,  as  may  be  seen  m the 
part  marked  red  on  the  accompanying  tnwnland  Ordnance  sheet,  of  Louth,  and  alter  sup- 
plying the  mills,  appears  to  have  formed  a channel  through  the  sand,  and  again  to  join  the 
estuary  at  the  point  A.  ^ m ^ ■ 

In  the  water  comprised  between  the  points  C and  B,  _ Mr.  Thompson  has,  iL  is 

alleged,  been  for  upwards  of  40  years  in  the  habit  of  exercising  a seveml  right  of  fish- 
ing for  salmon,  on  the  rise  of  the  tide  to  a particular  point.  This  practice  was  the  nist 
suliject  of  complaint  made  by  the  other  parties  interested  in  the  river,  against  Mrw 
Thompson’s  lessee,  as  contravening  the  76th  section  of  the  5 8c  6 Viet.  c.  106,  which  pro- 
hibits “ any  person,  at  any  season  of  the  year,  in  any  mill  pool  or  mill  dam,  or  m any 
works  appurtenant  to  any  iiiill  or  factory,  or  in  any  of  the  watercourses  leading  the  w^er 
to  or  from  such  mill  or  factory,  to  place,  lay,  sit,  or  draw  any  net,  grate,  creel,  or  other 
engine,  or  use  any  means  whatsoever  (save  and  except  rod  and  line  used  subject  to  the 
provisions  of  this  Act)  for  the  purpose  of  taking,  destroying,  or  obstructing  any  salmon  or 

other  fish,  or  the  fry  thereof.”  _ ... 

The  complaint  was  made  under  an  allegation  that  the  cut  is  an  artificial  one,  made  for 
the  supply  of  water-power  to  the  mill,  and  that  the  place  fished  in  is  no  more  than  the  tail 
race  of  that  mil! ; while,  on  the  other  hand,  it  is  asserted  on  the  part  of  Mr.  Thompson, 
that  it  is  a natural  branch  of  the  river,  which  had  existed  long  before  the  erection  ot  the 
mills,  and  that  the  exclusive  right  to  fish  in  it  having  been  possessed  for  a long  time  before 
the  mill  was  built,  cannot  be  affected  by  restraints  which  apply  only  to  artificial  cuts. 

It  further  appears  that  Mr.  Thompson  has,  jointly  with  the  lessee  of  Sir  Alan  Bellingham, 
been  in  the  habit  of  exercising  a several  right  of  fishing,  on  alternate  days,  between  the 
points  D and  E,  below  the  bridge  and  head  weir.  To  this  latter  practice  there  is  not  the 
same  statutable  objection  that  exists  in  the  other  case  ; but  it  is  alleged,  tliat  united  with 
the  effect  of  the  head  weir  at  D,  it  operates  as  a complete  barrier  to  the  upward  progress  of 
the  fish  into  the  Clyde  and  Dee,  and  it  is  now  sought,  by  defending  the  mouth  of  the  river 
at  a point  about  150  yards  above  the  bridge  of  Annagassen,  by  a line  drawn  from  the  west 
point  of  the  hill  of  Lisnaran,  in  tlie  townland  of  Lynns,  to  Ae  western  gable  of  the  Revenue 
House  in  the  village  of  Annagassen,  effectually  to  exclude  all  persons  from  fishing  either 
in  the  tail-race  or  in  the  pool  below  the  weir,  leaving  Mr.  Thompson  to  prove  his  several 
right  of  it  to  exist. 

' On  the  other  hand,  it  is  stated  on  the  part  of  Mr.  Thompson,  that  the  adoption  of  such 
a line  would  be  “ a most  flagrant  violation  of  all  geographical  principles,”  and  a very  great 
injustice  to  parties,  who,  though  they  have  exercised  their  right  of  fishing  for  a long  time, 
may  find  it  extremely  difficult  to  establish  their  claim.  It  is  further  alleged  on  the  part  of  Mr. 
Thompson,  that  this  injustice  would  not  operate  beneficially  for  the  aavantage  of  the  public 
at  large,  inasmuch  as  that  it  would  be  only  a transfer  of  properly  to  a few  individuals  who, 
in  right  of  land,  exercise  an  exclusive  privilege,  and  use  nets  across  the  whole  river  a very 
short  distance  from  the  junction,  and  in  places  furnishing  as  great  facilities  for  the  capture 
of  the  fish  as  the  pool  below  the  weir.  This  was  admitted  by  the  parties  themselves,  and 
a question  arises  upon  this  particular  point  in  reference  to  the  general  policy  of  the  27th 
section ; viz. 

If  the  points  before  mentioned  be  adopted  as  the  line  of  demarcation  for  the  mouth  of  the 
river,  there  can  be  no  fishing  within  half  a mile  seaward,  or  along  the  coast  from  such 
mouth  ; but  there  is  no  power  under  that  section  of  restraining  parties  from  fishing  on  the 
river  above  the  line.  This  does  seem  anomalous,  and  is  as  unintelligible  to  my  inexperienced 
mind,  as  it  has  been  to  alt  parties  interested  in  the  fisheries  with  whom  I have  discussed  the 
subject.  Mr.  Thompson’s  friends  being  aware  of  this  provision  of  the  Act,  and  fortified  by 
what  they  call  “ the  nearer  approximation  to  geographical  correctness,”  call  for  a mouth  at 
the  Itmeiiilo,  marked  G,  below  the  windmill,  on  me  townland  of  Dillon’s  Town,  across  to 
Mr.  Brennan’s  house  and  coalyard,  on  the  tovvnland  of  Lynns,  the  effect  of  which  would  be 
to  leave  a considerable  portion  of  tbe  tail-race,  and  nearly  the  whole  of  the  Weir  Pool 
Fishery,  unaffected  by  the  definition.  If  the  object  be  to  establish  “ a preserve,”  calculated 
to  increase  the  stock  of  fish  in  the  river,  this  latter  course  would  certainly  not  effect  it, 
though  it  is  clearly,  in  a geographical  point  of  view,  the  most  natural  mouth,  while  the 
Lisnaran  mouth  will  exclude  all  persons  not  proving  a several  fishery,  from  what  may  be 
termed  the  most  vulnerable  part  of  the  river,  to  the  very  great  benefit  of  parties  upstream, 
who  will  endeavour  to  establish  as  great  a monopoly. 

A further  complaint  was  raised  against  the  weir  at  D,  which  has  for  several  years  been 
a subject  of  litigation,  and  it  is  to  form  the  ground  of  a distinct  application  to  tbe  Board. 

The  questions  at  present  for  consideration  are,  1st.  Has  Mr.  Thompson  a right  to  fish  in 
the  water  between  C and  B ? 

According  to  my  humble  judgment,  I should  say  distinctly.  No,  it  bein^  clearly  a “ water- 
course leading  from  a mill ; ” nor  do  I think  that  the  fact  of  its  existence  having  preceded 
tliat  of  the  mill,  if  such  be  the  case,  can  in  any  way  justify  its  application  to  the  double 
purpose  of  mill-power  and  fishing. 

2dly.  What- 
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2dly.  What  sliould  be  the  mouth  ? 

Geographical  propriety  would  clearly  suggest  the  lower  or  limekiln  j expediency,  for  the 
purpose  of  protection,  the  Lisnaran. 

How  far  the  Board  will  be  influenced  by  a knowledge  of  the  fact  that  the  adoption  of  the 
latter  or  more  protective  course  will  only  transfer  property  from  one  hand  to  another,  is  for 
their  consideration. 

I have  endeavoured  to  lay  before  them  all  the  circumstances  of  the  case,  and  shall,  when 
called  upon,  give  any  further  explanation  that  may  be  required. 

17  June  1845.  (signed)  J",  Redmond  Barry, 


Mr.  Barry’s  Report  on  the  Weirs  on  ihe  River  Moy,  at  Foxford. 


1 July  1845. 

I VISITED  Foxford  on  the  25th  June,  in  consequence  of  the  enclosed  report  and  accom- 
panying documents  from  the  sub-inspector  of  Swineford  having  been  referred  to  me,  and  in 

Presence  of  Mr.  Hunt,  the  sub-inspector,  and  of  the  resident  constable  in  charge  of  the 
'oxford  police  station,  and  of  Mr.  Edward  Atkinson,  of  Ballina,  llie  manager  of  the  Moy 
fisheries,  I examined  the  weirs  referred  to  in  the  report,  and  I found  the  statements  con- 
tained in  the  same  in  reference  to  the  absence  of  a Queen’s  share  to  be  correct.  There  is 
absolutely  no  free  gap,  Mr.  Atkinson  alleging  that  the  weir  was  originally  constructed  by 
the  Clanmorris  family,  at  a period  so  remote  as  to  entitle  them,  their  successors,  and 
their  assigns,  under  the  41st  sec.  6 Sc  6 Viet.  c.  106,  to  exemption  from  liability  to  that 
regulation.  ■' 

The  weirs  it  appears  had  originally  been  differently  constructed,  and  were  even  a greater 
barrier  to  the  progress  of  fish  than  they  are  at  present ; they  had,  however,  been  in  a very 
neglected  and  ililapidated  slate  up  to  1842,  when  the  lessees  of  the  great  Moy  fishery 
judged  it  expedient,  in  order,  as  they  say,  to  prevent  others  from  getting  possessed  of  it,  to 
take  the  weirs  by  lease  under  the  present  Lord  Clanmorris,  and  they  have  since  then  expended 
a very  considerable  sum  in  their  reconstmetioa,  but  without  leaving  any  Queen’s  share  or  free 
gup ; alleging  that  no  such  passage  had  formerly  existed,  they  were  still  entitled  to  exclu- 
sion. On  the  other  hand,  it  is  asserted  by  several  persons  in  the  vicinity  that  they  were 
originally  no  more  than  eel  weirs,  and  t-hat  they  had  altogether  ceased  to  be  fished  for  many 
yeaia  pieceding  1842.  It  is  further  stated,  that  one  of  the  inducements  for  takiiio"  those 
weirs  was  an  expectation  that  if  a Queen’s  share  or  free  gap  should  be  required  they  would  be 
entitled  to  a liberal  compensation.  The  weirs  for  the  purposes  of  taking  fish  are  admitted  by 
tbe  present  owners  to  be  of  very  little  value  ; and  they  acknowledge  that  their  own  important 
fishery  is  not  uiiaffecied  by  the  obstruction  which  they  present  to  the  progress  of  the  fish 
But  there  is,  unhappily,  a very  bad  spirit  subsisting  between  the  lessees  and  the  upper  pro- 
prietors,  and  the  former  seem  to  be  not  wholly  uninfluenced  by  an  angry  feeling  in  uphold^ing 


As  to  the  facts  connected  with  the  foundation  for  claim  to  exclusion,  the  contendincr  par- 
ties are  completely  at  issue  j and  it  would  require  an  investigation  which  I felt  that  ft  was 
not  my  province  to  undertake,  to  ascertain  whether  there  was  really  a legitimate  ground  for 
claiming  tne  privilege  under  the  4lst  section.  How  that  inquiry  should  be  instituted  I am 
not  at  present  prepared  to  say,  nor  does  the  statute  appear  to  fix  any  tribunal,  or  to  define 
any  mode  by  which  such  questions  may  be  settled.  The  next  matter  complained  of  is  the 
construction  of  the  rails ; and  I find  the  representations  of  the  sub-inspector  in  this  instance 
altogether  correct.  They  are  accurately  described  in  Mr.  Atkinson’s  letter  of  the  23d 
May,  and  correctly  illustrated  by  the  plan  forwarded  by  that  gentleman.  It  is  quite  true 
that  there  appears  to  he  a feasible  ground  for  the  variance  in  their  construction,  and  their 
present  shape  operates  as  a considerable  check  to  the  rapidity  of  the  current,  and  produces 
still  water  m the  interior  of  the  boxes.  The  rails,  though  obliquely  formed,  beino-  parallel- 
ogram, not  rectangled,  are  perpendicular  to  the  river,  and  the  space  between  them  is  not 
le»s  than  two  inches.  The  gate  is  of  the  proper  dimensions,  the  rails  of  it  being  of  iron, 
and  the  same  shape  as  the  wooden  rails.  From  the  above  description  it  will  be  seen  that  the 
statement  as  to  the  construction  of  the  rails,  contained  in  the  report,  at  the  point  marked  A, 
in  the  inspectors  report,  is  not  strictly  correct,  and  I cannot  agree  in  the  conclusion 
thatthe  smallest  trout  could  not  pass  through,  nor  can  I give  10  the  68th  section  of  the  Act 
such  an  interpretation  as  could  attach  absolute  illegality  to  these  rails,  which  seem  to  me  to 
be,  though  unusually  shaped,  placed  in  strict  conformity  with  the  terms  of  that  section.  It 
seems  to  be  the  opinion  of  Mr.  Mulvany,  who  understands  the  subject  much  better  than  I 
do,  that  their  construction  “ is  contrary  to  tbe  spirit  of  the  Act,  and  if  not  otherwise  pre- 
vented, they  should  be  by  bye-law.”  Mr.  Atkinson  seemed  to  be  not  indisposed  on  the 
part  ot  the  lessees  to  consent  to  leaving  a Queen’s  share  in  this  weir,  provided  a more  ami- 
cable understanding  and  a cordial  co-operation  in  the  protection  of  the  fisheries  in  the  uppei- 
parts  of  the  river  could  be  established.  I have  undertaken  that  the  next  inquiry  in  reference 
season  should  be  held  at  Ballina,  and  I confidently  hope  that,  with  the  aid 
• it  lUiiy  be  possible  to  produce  a better  understanding  between  all  the  par- 

ties. Ihe  managers  of  the  Moy  fishery  express  themselves  quite  williug  to  submit  to  anv 
i decision 
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decisioa  which  may  be  made  at  that  time  in  reference  to  the  shape  of  the  rads,  and  I thmfc 
it  will  perhaps  be  better  to  allow  the  whole  question  of  season  to  remain  in  abeyance  tdl  after 

the  next  meeting.  r n j jo 

(signed)  J.  liedmond  Barry. 


LETTER  from  Mr.  JT.  R.  Paine  to  E.  Lucas,  Esq.  relative  to  the  Foxford  Weir. 

gjj.  6 July  1845. 

I HAVE  the  honour  to  return  you  the  coustabulaiy  letters  transmitted  with  your  letter  of 
16  May  relative  to  complaint  against  certain  salmon  weirs  at  Foxford,  County  Mayo,  and 
to  acquaint  you  that  the  Commissioners  have  sent  Mr.  Barry,  the  inspector  of  fisheries,  to 
Foxford.  to  make  inquiries  into  the  subject,  and  enclosed  is  a copy  of  his  report  thereon, 
from  which  it  will  be  perceived  that  the  principal  question  is  as  to  the  right  of  the  parties  to 
maintain  a weir  entirely  across  the  river  without  a Queen’s  gap.  As  a question  of  title  to  a 
species  of  property  it  is  one  that,  however  strong  may  be  the  presumption  pro  or  con,  it  is 
not  for  the  decision  of  the  FUhery  Commissioners,  nor  one  which  they  ought  as  a public 
body  to  contest.  . „ , . , 

It  is  apprehended,  therefore,  that  it  is  the  business  of  whatever  other  parties  feel  aggrieved 
to  try  that  point;  the  weir  is  clearly  illegal,  except  under  the  proviso  of  snfficieiuly  length- 
ened usage.  . . , . 

Another  objection  refers  to  the  form  and  position  of  the  rails  on  the  weir,  which  are  pecu- 
liai',  and  stated  to  amount  to  an  evasion  of  the  law,  to  the  injury  of  the  public. 

It  will  be  desirable  to  make  some  further  investigation  into  that  point,  in  order  to  take 
into  consideration  whether  in  their  present  condition  illegal,  and  if  not,  whether  really 
injurious;  and  in  that  case  to  be  remedied  by  bye-laws. 

The  entire  matter  presents  questions  of  much  difficulty,  which  has  been  greatly  increased 
bv  contentions  between  the  parties  interested  in  the  upper  and  lower  fisheries,  which  have 
degenerated  into  much  animosity  and  bad  feeling. 

It  is  in  contemplation  to  hold  a formal  meeting  in  that  district  as  early  as  possible,  on  the 
usual  fishery  investigation,  when  it  is  hoped  that  the  explanation  given  by  the  officers  of  the 
fishery  department,  and  the  endeavours  they  will  use  to  promote  harmony  between  tiie 
several  interests,  may  tend,  as  they  have  in  many  other  instances,  to  reconcile  the  parties  to 
a mutual  accommodation. 

(signed)  H.  R.  Paine. 


— No.  39.  — 

Mr.  Barry’s  Report  on  Illegal  Fishing. 

Sir,  Bandon,  28  September  1845. 

I BKG  to  call  the  attention  of  the  Commissioners  to  a circumstance  reported  to  me  by 
the  constabulary  department  of  this  town  to-day,  which  I really  think  deserves  further 
inquiry.  On  Tuesday  last,  the  23d  instant,  Constable  Bell  of  the  Iniioshannon  police 
having  summoned  a person  in  whose  hands  he  took  a salmon,  taken  a sbort  lime  before  out 
of  the  River  Bandon,  proved  the  case  before  three  magistrates  assembled  at  the  petty  sessions, 
at  Innosliannon,  when  the  man  was  fined  one  halfpenny,  and  the  magistrates  declared  in 
open  court  that  they  would  just  as  soon  fine  a man  for  cutting  down  his  coin  when  it  was 
ripe  as  for  taking  salmon,  now  that  it  was  in  high  season.  I am  soivy  to  say  that  this  is,  I 
believe,  not  the  only  instance  in  which  some  of  the  magistracy  have  exhibited  a total  dis- 
regard for  law,  and  not  only  an  unwillingness  to  carry  it  out,  but  a disposition  to  encourao-e 
breaches  of  the  law.  It  is  quite  vain  for  us  to  hope  that  any  exertions  that  we  make  to 
uphold  regulations  can  be  effectual,  while  the  magistracy  openly  advocate  such  courses.  I 
think  this  case  should  be  followed  up  by  an  application  to  the  head  of  the  constabulary 
department,  requesting  that  Sub-inspector  Bret  of  Bandon  should  be  called  upon  to  report 
the  particulars  of  the  fishery  prosecution  which  took  place  at  the  Iimoshaunon  petty 
sessions,  on  Tuesday  the  23d  instant,  as  well  as  the  declarations  of  the  magistrates  on  that 
occasion. 

(signed)  J.  Redmond  Barry. 

Henry  R.  Paine,  Esq., 

&c.  &c. 


— No.  40.  — 

Mr.  Barry’s  Report  on  Illegal  Fishing. 

Sir,  Cork,  2 October  1845. 

Since  I wrote  you  on  the  28th  ultimo,  on  the  subject  of  the  decision  of  the  maoistrates 
at  Innoshannon,  1 have  had  several  communications,  both  written  and  personal,  witii  parties 
interested  in  the  River  Bandon,  the  Hen,  tiie  Lee,  and  several  small  rivers  in  the  south  and 

west 
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west  of  this  county,  and  I am  very  sorry  to  state  that  there  appears  to  be  a most  unsalis-  Appcnfa,  No. 

factory  and,  m some  degree,  discreditable  state  of  things  prevailing  in  this  quarter  in  refer-  

eiice  to  the  inland  fisheries  ; while  some  reasonable  persons  are  satisfied  that  the  determi- 
nation not  to  alter  the  close  season  this  year  is  a wise  and  expedient  course  the  great 
majority  are  loud  in  their  complaints  of  being  prevented  from  taking  fish  now  showing  in 
abundance  in  the  small  late  rivers,  where,  during  the  open  season,  no  fish  could  pass  up  • 
and,  unhappily,  the  decisions  of  the  magistrates  at  Skibbereen,  at  Innoshannon,  and  even  m 
Cork,  have  directly  encouraged  breaches  of  the  law;  and  those  who  have  submitted  to  the 
restraint  are  now  the  most  clamorous  when  they  see  parties  who  have  disregarded  it  not 
only  permitted  to  escape  with  impunity,  but  cheered  on  in  the  open  court,  anS  praised  for 
resisting  what  is  called  an  unjust  and  unnatural  restriction.  This  is  a painful  and  most 
dangerous  state  of  things,  and  I feel  bound  to  state  my  most  serious  apprehensions  that  if 
the  superintending  department,  the  police  and  the  coast  guard,  be  not  sustained  by  tlie 
Government,  it  is  better  to  leave  the  rivers  to  their  fate  than  to  exhibit  an  ineffectual  dis- 
play of  protection,  which  is  more  tlian  neutralized  by  the  prejudices  of  the  tribunals  before 
whom  offenders  are  brought.  The  magistracy  in  some  districts  believe  themselves  to  be  the 
most  proper  arbiters  of  the  close-season  question,  and  the  gentlemen  at  Innoshannon  in 
pronouncing  a farthing  conviction,  appear,  by  the  newspaper  report,  to  have  stated  that 
after  the  1st  October  they  would  inflict  penalties,  thus  arrogating  to  themselves  a right  to 
dispense  with  the  observance  of  the  law  for  nearly  seven  weeks. 

The  constabulary  complain  grievously  that  in  the  execution  of  an  unpopular  duty  they  are 
still  more  embarrassed  by  the  hostility  of  the  magisti-ates,  and  several  among  them  have  not 
only  ceased  to  be  active,  but  have  themselves,  as  I have  been  informed,  been  seen  fishing  on 
some  of  the  smaller  rivers  within  a few  days. 

I visited  the  place  in  which  Mr.  Hayes  has  been  reconstructing  an  old  weir  at  Gill 
Abbey,  near  this  city,  this  morning,  accompanied  by  Captain  Walker,  the  sub-inspector  of 
police,  and,  in  the  presence  of  Mr.  Hayes  and  of  Mr.  O’Keefe,  the  principal  complainant  I 
made  a minute  examination  of  the  whole  premises,  sufficient,  I trust,  to  enable  me  satis- 
factorily 10  communicate  with  Mr.  Mulvany  on  the  subject  when  we  meet  the  day  after 
to-mon'ow,  at  Burrin,  in  the  county  of  Clare.  In  the  meantime  1 think  I have  ensured  a 
suspension  of  further  proceedings  and  all  hostilities  till  the  Board  shall,  after  having 
received  a full  report  from  Mr.Mulvany  and  myself,  decide  upon  the  legality  of  Mr.  Haves’ 
proceeding  or  otherwise.  I am  glad  to  be  enabled  to  slate,  that  so  far  as  I can  l^rn  the 
constabulary  in  this,  city,  though  believed  to  be  insufficient  in  number  for  ordinary  duties 
have  been  most  active  in  enforcing  an  observance  of  the  laws,  and  it  is  impossible  that  a 
more  efficient  or  judicious  officer  than  Captain  Walkercould  have  the  charge  of  so  important 
a station.  ® ^ 


Henry  R.  Paine,  Esq. 
&c.  8tc.  8cc. 


(signed)  J.  Redmond  Barry. 


LETTER  from  Mr.  //.  R.  Paine  to  R.  Pennefather,  Esq.  relating  to  Law  Costs  incurred  in 
following  up  Proceedings  against  Owners  of  Illegal  Weirs  in  Bandon  River. 

• Office  of  Public  Works,  6 October  1845. 

.to  your  reference  of  the  14th  instant,  for  tlie  return  of  the  memorial  of  Mr.  W. 

incurred  in  following  up  proceedings  against  the 
owneis  of  illegal  weire  in  the  Bandon  River,  I return  herewith  the  letter  so  referred  (viz. 
wre  atSe?to”u’^”^ " accompanied  by  Mr.  Ryau’s  memorial  and  the  certificates  which 

I have,  &c. 

(signed)  Henry  R.  Paine,  Secretary. 


LETTER  from  Mr.  H.  R.  Paine  to  R.  Penn^ather,  Esq.  on  the  Erection  of  Illegal  Weirs. 

Office  of  Public  Works,  25  October  1848.  ‘ 
Having  submitted  to  the  Board  Mr.  Magee’s  letter  of  the  Otb  instant,  with  the  other 
papers  on  the  same  subject,  put  in  reference  to  the  department  by  you,  and  which  are 
herewiih  returned ; r j j > 

I am  to  state  with  reference  to  his  observations  on  the  subject  of  illegal  weirs,  that  the 
tjovernmeot,  on  the  representation  of  the  Fishery  Commissioners,  took  a very  active  nart 
0-4«-  i 2 m 
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Appendix.  No.  4.  in  the  prosecuting  the  erectors  of  illegal  weirs,  and  succeeded  m having  them  removed  ; 

and  by  an  Act  passed  last  Session,  additional  powers  have  been  given  for  the  suppiession  of 

such  weirs  as  are  illegal. 


cn  weirs  as  are  meaai.  _ ....  .1  . .v  /i 

Therefore  upon  this  main  point  of  Mr.  Magee  s complaint,  it  appears  that  the  Govern- 
ment have  taken  the  most  decisive  steps  to  secure  the  public  interest ; m vvhicli  are  included 
those  of  the  cotmen,  by  preventing  the  continual  use  of  illegal  weirs. 


I have,  8cc. 

(signed)  Henry  R.  Paine,  Secretary, 


— No.  43.  — 

Mr.  Ffennell's  Report  on  the  Bray  River. 

Dublin,  31  December  1846. 

In  compliance  with  the  instructions  contained  in  your  letter  of  the  23d  instant,  enclosing 
communications  from  Lord  Rathdown  and  Mr.  Crawford,  I proceeded  to  Bray  next  day 
and  inspected  the  weir  on  the  Bray  River  referred  to.  The  owner  of  the  mill  connected 
with  this  weir  was  absent,  and  as  he  also  rents  the  fishery  from  Lord  Meath,  I returned  on 
the  28th;  and  having  seen  the  father  and  brother  of  the  proprietor  (Mr.  Southern),  I am 
enabled  to  report  more  fully  for  the  information  of  the  Board. 

There  is  no  place  where  the  fish  can  pass,  either  up  or  down  in  the  weir,  except  in  high 
floods ; there  are  two  sluices  or  waste  gates  in  the  watercourse  supplying  the  mill,  one  near 
the  mill,  the  other  about  400  yards  above  it,  which  has  recently  been  placed  there.  The 
sluices  are  so  constructed  that  it  is  very  difficult,  if  not  impossible,  for  fish  to  pass  up  even 
though  opened. 

Mr.  Southern,  the  brother  of  the  proprietor,  informed  me  that  the  mill_  is  held  by  the 
latter  under  lease  from  Lord  Meath,  who  claims  a right  aud  has  long  exercised  a power  of 
fishing. 

Lord  Meath  charges  him  per  annum  for  the  fishery ; M r.  Southern  at  present 

receives  from  another  10  1.  per  annum.  I have  endeavoured  to  explain,  by  a rough  sketch, 
the  nature  of  the  weir  and  sluices,  which  I hope  may  be  intelligible. 

It  was  stated  to  me  by  the  head  constable  of  police,  and  a water  bailiff  employed  by 
Lord  Powevseourt,  that  the  mill  is  generally  worked  up  to  eight  o’clock  on  Sunday  morn- 
ing; commencing  again  at  eight  o’clock  on  the  evening  of  the  same  day.  Mr.  Southern 
admitted  this,  and  upon  my  pointing  out  the  provisions  of  the  Fishery  Act,  which  requires 
24  hours  as  a weekly  close  time  for  the  passage  of  fish,  he  promised  that  in  future  he  would 
comply  with  the  law  in  this  respect.  I was  surprised  to  find  the  head  constable  totally 
ignomnt  of  the  law  in  this  respect,  and  his  instructions  in  regard  to  this.  I pointed  them 
out,  and  cautioned  him  upon  tlie  subject. 

His  superior  officer,  Mr.  Crawford,  expressed  his  dissatisfaction  towards  the  magistrates 
for  not  fining  some  persons  whom  the  police  prosecuted  more  than  G d.  (cost  of  summons)”. 
Upon  inquiry  I found  that  he  alluded  to  those  persons  who  had  been  convicted  of  angling 
during  the  close  season;  they  pleaded  ignorance  and  a first  offence,  which  induced  the 
leniency. 

Upon  raising  one  of  the  sluices  two  salmon  passed  down,  which  proves  the  importance 
of  attending  to  the  weekly  openings. 

The  waste  gates  or  sluices  at  a very  trifling  expense  could  be  so  altered,  without  at  all  inter- 
fering with  the  milling  power,  as  to  allow  the  fish  to  pass  without  any  difficulty. 

Mr.  Southern,  sen.  said  that  fish  in  season  could  pass  up  ; but  admitted  that  during  the 
close  season,  when  they  are  heavy  and  ascending  the  river  to  spawn,  he  has  been  obliged 
to  raise  them  with  a net  over  the  fall  at  the  sluice. 

Mr.  Southern  informed  me  that  16  years  ago  he  took,  in  one  day,  448  salmon ; at  that 
time  the  fishery  produced  300  1.  per  annum  ; last  season  there  were  only  11  salmon  taken 
during  the  entire  year,  and  the  fishery  only  lets  for  10  1.  per  anuum. 

I think  it  is  quite  clear,  assuming  that  Lord  Meath  has  a title  to  the  fishery,  the  modes 
adopted  and  the  place  in  which  the  fish  are  taken  are  decided  violations  of  the  law  under 
the  76th  section  of  5 & 6 Viet.,  which  prohibits  the  taking  of  fish  by  any  means  in  water- 
courses appurtenant  to  mills,  and  the  placing  of  nets  in  same. 

The  fish  are  all  taken  here  in  the  watercourse,  and  a net  is  placed  across  the  stream  to 
prevent  their  retreat  when  the  water  is  shut  off. 

If  the  law  be  enforced  to  prevent  the  taking  of  fish  in  the  watercourse,  and  the  waste 
^tes  altered  in  construction,  much  of  the  evil  >complained  of  can  be  remedied,  as  there  is 
sufficient  waste  water  generally  passing  at  the  lower  sluice,  and  found  described  in  the 
sketch,  to  enable  fish  to  pass. 

I have,  See. 

Henry  R.  Paine,  Esq.  (signed)  IV.  J.  Ffennell. 
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No.  1.  Weir;  no  passage. 

No.  2.  Sluice  ; this  sluice  is  about  2 J feet  deep  to  the  sill,  which  is  lerel  with  the  bed  of 
■the  head  watercourse ; there  is  a perpendicular  fall  of  about  3 feet  trooi  the  sill  to  the  wat^- 
course.  The  water  rashes  in  a cascade,  having  a space  between  the  sheet  of  water  and  the 
wall.  The  water  falls  upon  a sloping  floor  formed  with  the  boards,  and  rushes  with  great 
force  off  this  for  several  feet  in  a thin  sheet. 

No.  3.  Pound  for  keeping  fish  after  capture. 

No.  4.  Sluice  ; 4 feet  deep  to  sill ; from  sill  to  level  of  watercourse  4 feet ; constructed 
same  as  No.  2. 

No.  6.  Mill. 

No.  6.  Net  placed  across  watercourse  when  fish  are  being  taken. 

2Vofe._There  is  generally  waste  water  flowing  through  Pound,  No.  3,  sufficient,  as  informed 
y Mr.  Southern,  to  bring  the  fish  up  to  it,  where  they  are  principally  taken  ; they  are 
seldom  taken  in  quantity  in  the  tail  race  leading  from  the  mill. 


— No.  44. — 

Mr.  Ffenmll’s  Report  on  the  River  Liffey. 

Sir  Dublin,  13  January  1846. 

I BEG  to  submit  for  the  information  of  the  Board  the  following  Report. 

By  the  directions  of  Mr.  Mulvany  I have  made  an  inspection  of  the  River  Liffey.  I 
commenced  at  Poulapbuca,  in  the  county  of  Wicklow,  the  highest  point  to  which  salmon 
are  supposed  to  ascend,  and  concluded  at  Island  Bridge,  at  Mr.  Worthington  s fishery. 

The  distance,  as  well  as  I could  estimate,  is  nbout  50  miles  by  the  river;  I travelled  the 
greater  part  of  it  on  foot,  and  occupied  five  days  in  doing  it. 

From  the  instructions  I received,  I thought  this  minute  inspection  necessai-y,  to  obtain  the 
■information  required  regarding  the  time  of  spawning,  the  general  character  of  the  river,  and 
the  nature  and  number  of  natural  and  artificial  obstructions. 

1.  With  regard  to  spawning,  I found  that  for  the  last  30  years  the  River  Lifiey  lias  been 
so  nearly  drained  of  salmon,  that  little  is  at  present  known  about  them. 

The  people  who  fish  for  trout,  and  have  most  opportunity  of  seeing  them,  had  ceased  to 
seek  for  the  few  which  might  have  reached  the  upper  parts  of  the  river,  and  it  is  only  within 
the  last  few  years  that  trout  fishers  noticed  an  increase  by  hooking  them  on  their  trout-flies 
■accidentally;  since  then  some  few  have  watched  them  more  closely,  and  they  state  that  a 
considerable  increase  lias  been  evident  both  in  the  breeding  fish  in  winter,  and  the  fry  in 
spring.  They  were  seen  spawning  as  late  as  February  last  year,  and  many  fish  which  had 
spawned  have  been  hooked  and  taken  as  late  as  March  during  the  last  four  years;  fish  of 
this  description  taken  so  late  as  March,  when  no  obstruction  existed  to  their  return  to  the 
■sea,  cannot  be  supposed  to  have  spawned  before  the  latter  end  of  December  or  January. 

2.  The  character  of  the  Liffey  as  a breeding  river  I was  particularly  struck  with;  the 
salmon  ascend  as  high  as  a place  called  the  “ Golden  Water.”  (a  fall  over  a ledge  of  rocks 
about  a quarter  of  a mile  above  Ballymore  Eustace) ; from  this  place  to  within  about  a mile 
of  Celbridge  (about  40  miles)  the  river  abounds  with  a serie.'i  of  gravelly  streams,  particu- 
larly well  adapted  to  spawning,  and  deep  pools  intervene  all  through,  which  provide  a safe 
retreat  in  the  winter  for  the  mother-fish  as  well  as  fry. 

There  is  no  tributary  spawning  river  to  the  Liffey  except  the  Rye  Water,  and  a consider- 
able number  of  fish  have  latterly  been  observed  to  avail  themselves  of  it. 

3.  With  regard  to  natural  obstructions,  those  which  exist  are  the  falls  at  Poulaphuca 
and  Golden  Water ; however,  they  may  be  passed  unnoticed,  as  there  is  ample  spa^  below 
'them.  Another  is  the  fall  at  Leixlip ; this  must  be  very  detrimental  to  the  Liffey  as  a 
breeding  river.  The  fish  ai-e  seen  ascending  there  from  August  to  November  before  they 
become  far  advanced  in  pea.  They  succeed  with  difficulty;  in  November,  when  they 
become  heavy,  they  are  seen  under  the  fall,  often  in  great  quantities;  but  cease  even 
attempting  to  ascend,  after  which  they  abandon  the  place  and  return  down  the  river.  Some 
few,  if  the“floods  fevour,  avail  themselves  of  the  Rye  Water,  but  I have  no  doubt  that  the 

- 0.40.  i 3 oroduce 
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produce  of  the  greater  number  is  lost,  as  there  is  little,  if  any,  suitable  spawning  grounds 
belf>w- 

The  artificial  obstructions  are  mill  and  factory  weirs  j those  commence  above  KilculJen 
and  from  that  to  Chapel  Izod  there  are  I"/.  I have  viewed  them  all  and  taken  notes  of 
them. 

The  propiietors  I found  invariably  obliging  in  showing  me  the  premises,  and  with  one  or 
two  exceptions,  I do  not  believe  that  taking  fish  by  means  of  the  dams  is  practised.  How- 
ever, there  are  several  of  them  that  have  no  waste  gates,  and  some  which  have  are  fastened 
down  and  are  never  opened. 

In  these  weirs,  without  exception,  it  would  be  of  incalculable  benefit  in  allowing  the  fisli 
to  pass  to  make  a way  by  concentrating  the  waste  water,  which  flows  over  in  a thin  sheet, 
into  a narrow  space.  This  would  allow  the  fish  to  pass,  not  merely  during  the  weekly  close 
time,  but  for  the  greater  portion  of  the  year  at  all  times  j it  could  not  interfere  in  any  way 
with  the  milling  power,  whereas  opening  the  waste  gates  during  Uie  weekly  close  time  in 
many  instances  would  ; and  even  where  it  might  not,  if  the  miller  be  not  amicably  disposed, 
he  may  raise  the  question  and  embarrass  the  water  bailiff  and  police,  who  cannot  measure 
the  water  to  an  inch,  or  venture  on  oath  to  contradict  him.  I concluded  my  inspection  by 
viewing  Mr. Worthington’s  fishery  at  Island  Bridge;  I found  the  passes  open,  but  the  cur- 
rent ofwater  is  so  strong  through  them,  that  I think  it  would  be  of  advantage  to  make  such 
alterations  as  would  enable  the  fish  to  get  up  without  difficulty  during  the  weekly  close 
lime.  ^ 


The  great  object  ot  this  would  be  to  secure  to  the  upper  proprietors  an  equitable  share  of 
the  fish  in  good  season  duiing  the  spring  and  summer  months.  This,  I think,  would  ^reatly 
benefit  Mr.  Worthington  by  creating  an  interest  on  their  part  to  co-operate.  “ 

I have  also  to  observe  that  there  are  two  waste  gates  upon  the  weir  under  which  he  fishes. 
Tins  weir  supplies  the  water  to  Mr.  Henry’s  mill ; these  two  gates  are  used  solely  for  the 
purpose  of  the  mill,  to  relieve  the  heavy  water  in  floods.  During  the  fishing  season  when 
a flood  occurs,  or  when  much  water  is  flowing  over  the  weir,  the  sluices  are  raised.  Mr. 
Worthington  then  places  a grating  across  to  prevent  the  fish  escaping.  I think  tliat  this* 
should  not  be  done,  and  that  it  comes  under  the  provisions  of  the  75th  section  of  the  Act 
“ for  Obstructing  Fish  in  their  Passage  over  a Mill  Weir,”  which  this  weir  has  unquestion- 
ably been  converted  into.  ’ 

I found  on  my  inspection  that  there  are  police  stations  at  convenient  intervals  all  tlirough 
but  at  Leixhp  and  Lucan  they  appeared  to  have  omitted  their  duties  as  to  attendino-  to  the 
opeiimg  of  the  mill  sluices  dunng  weekly  close  time.  I cautioned  them  and  poin'ted  out 
tlieir  printed  instructions.  In  most  instances  they  admitted  the  oversight,  and  everywhere 
seemed  disposed  to  attend  to  my  suggestions,  and  1 have  no  doubt  the  resuli.  will  be  10  ensure 
more  vigilance  on  the  part  of  the  constabulary. 

^ regarding  the  quantity  of  salmon  which 

ascended  the  Liffey  in  former  years,  now  far  remote,  and  from  its  natuml  capabilities  as  a 
breeding  river,  I have  no  doubt  that  it  may  become  a very  valuable  fishery,  if  the  necessary 
means  are  applied  to  enable  the  fish  to  pass  up,  and  the  undoubted  increase  of  breeding 
hsh,  withm  the  last  few  years,  since  some  partial  protection  has  been  afforded  is  the 
strongest  evidence  in  support  of  this  conclusion. 

I hav.  taken  notes  l egarding  many  details  which  I shall  have  copied,  and  whieli  can  be 
referred  to  at  any  time  for  more  minute  information. 


Henry  R.  Paine,  Esq. 


I am,  &c. 

(signed)  W.  J.  Ffemell. 


Mr.  FfemclTs  Espoet  on  the  Sligo  Fisher,.— Mr.  Uartia's  Weir. 

. 23  January  1846. 

imnnd  the  subject  corn-plaint  in  thlLmorial'oT^ere^^^^^^^^^^ 

to  state  that  I settled  the  matter  amicably.  Memorialist  exDr?«ap<i  >,;«  ^ e 

at  the  result ; and  Mr.  Martin  admitted  tL  r=aso“c“s"f  SL"'XT^^^^^ 
mmctple  upon  wh.ch  the  F.shety  Act  tvas  framed,  that  while  it  did  not  in  Ly  XSterfere 

Mr.  Martin  wrote  a letter  (which  I annex),  eueao-ino-  to  build  m->  l 

vvlien  the  water  is  sufficiently  low,  and  not  to  use  it  again  for  fishinc  " ^ 

Terence  Rogers  relers  in  his  memorial  to  certain  prosecutions  which  he  instituted 
Mr.  Martin,  all  of  wlncii  the  local  magistrates  dismissed;  while  Mr.  Martin  convicted 

thXk’  ^ Ti®’  ^ awarded  against  him  for  merely  angling  in 

the  lake  above  Sligo.  Tins  is  much  to  be  lamented,  because  Mr.  Martin  cannot  denv  that- 
he  has  omitted  to  comply  with  the  law- ; ami  although  it  is  not  for  me  to  jiass  judgmenfupon 
the  acts  of  magistrates.  I feel  it  my  duty  to  state,  for  the  information  of  the  Board  that  a 
of  many  highly  respectable  persons  that  Rogem  has  been 
laidly  dealt  with,  and  that  the  conduct  of  the  magistrates  in  his  case  has  not  been  such  as  to 

promote 
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promote  confidence,  on  the  part  of  the  lower  orders,  in  tlie  impartial  administration  of  justice.  Appendii  No 
This  opinion  was  expressed  to  me  by  three  highly  respectable  gentlemen  in  the  loealitv.  . * 

1 may  add,  that  the  father  of  Rogers,  a very  old  man,  is  at  this  moment  sufPering  jmpri- 
sonment  upon  two  convictions  ; one  for  the  act  of  fishing  with  a rod  for  salmon  durintr  close 
season,  the  other  for  exposing  a salmon  for  sale  : he  was  prosecuted  at  the  petty  sessions 
for  the  district  where  he  “ angled  for  fish,”  and  at  ialigo  petty  sessions  for  “ o^erincr  the 
fish”  for  sale,  which  he  ca^ht  on  that  occasion.  He  was  convicted  for  both  offences, '’and, 
as  I was  informed  by  Mr.  Griflan,  the  sub-inspector  of  police,  as  well  ns  by  his  son,  is  now 
suffering  the  double  punishment.  He  violated  the  law  no  doubt,  and  deserves  to  suffer  its  ' 

Senalties  ; still,  that  the  father  and  son  should  in  every  instance  have  been  convicted,  and 
Ir.  Martin  in  every  instance  acquitted,  and  by  the  same  magistitiles,  has  matle  an  impres- 
sion greatly  to  be  deplored. 

Mr.  Martin  having  sought  a full  conference  with  me  at  his  house  on  the  first  day  of  my 
investigation,  and  on  the  following  day  called  upon  me  for  further  communication,  I was 
afforded  an  opportunity  of  reasoning  with  him  generally  upon  the  principle  of  the  Fishery 
Act,  as  well  as  the  policy  adopted  by  himself  in  the  management  of  his  fishery.  And 
I hope  I have  succeeded,  to  some  extent,  in  reconciling  him  to  the  former,  and  convincing- 
him  of  tlie  necessity  of  holding  in  view  the  imperative  provisions  of  the  Legislature  for  his 
government  in  ihe  latter. 

There  is  a growing  interest  in  the  fishery  upon  the  part  of  the  upper  proprietors:  Mr. 
fleniag'han,  of  Sligo,  has  taken  a large  tract  or  land  from  Mr.  Fox,  a large  proprietor  on  the 
upper  part  of  Lough  Gill.  He  ha.s  procured  a covenant  in  his  lease  for  the  right  of  angliii", 
and  calculates  that  it  will  much  enhance  the  value  of  cottages  which  he  is  about  to  build 
and  means  to  set  it  forth  as  an  inducement  to  tenants  who  may  offer  for  them. 

(signed)  W.  J.  Ffertnell. 


— No.  46.  — 

Mr.  FJennelVs,  Report  on  River  Lee,  at  Cork,  respecting  Fisheries;  and  at  the 
Maigue,  near  Limerick. 


Sir,  Dublin,  14  February  1846. 

I BEG  to  report,  as  follows,  to  the  Board,  the  result  of  my  inspection  at  Cork,  regarding 
the  fisheries  of  the  Lee,  and  at  the  Maigue,  near  Limerick,  with  reference  to  the  instructions 
I received  on  the  26th  of  January. 

I arrived  at  Cork  on  the  3lst,  and  inquired  generally  into  the  cofaplaints  which  had  been 
made  of  open  breaches  of  the  law  by  exposure  of  fish  for  sale  in  the  markets. 

I found  that  for  the  two  past  moirths  there  had  been  no  salmon  exposed  for  sale  in  the 
markets,  but  I was  informed,  upon  authority  which  I think  cannot  be  doubted,  that  some 
persons  had,  ail  throrigh  the  close  season,  succeeded  occasionally  in  taking  salmon  at  night 
with  draught  nets  in  the  vicinity  of  the  Brickfields  and  Blackroek;  these  salmon  were  sold 
privately  ; only  a few  persons  would  purchase  them ; and  a gentleman  (Mr.  Thomas  Harris) 
informed  me  that  a very  fine  salmon  was  brought  to  his  house  on  a previous  day  by  a woman, 
who  had  it  concealed  under  her  cloak,  and  offered  it  to  him  for  4 d.  per  pound ; 'if  the  open 
season  had  set  in,  it  would  not  sell  for  less  than  is.  6d. ; the  fear  of  detection  obliged  the 
people  to  take  whatever  might  be  offered.  In  such  ways  as  this  I am  convinced,  from  all 
the  information  I have  received,  the  evasions  of  the  law  have  been  carried  on;  and  Mr. 
Callaghan,  who  privately  communicated  with  Mr.  Barry,  admitted  that  no  open  acts  had 
been  done  recently. 

The  sub-inspector  of  police  (Mr.  Walker)  accompanied  me  to  a police  station  close  to  the 
Brickfields,  and  from  the  statements  made  by  him  and  the  men,  I do  not  believe  that  latterly 
there  has  been  any  negligence  on  their  part.  Mr.  Walker  states  that  if  a boat  were  placed 
at  his  disposal,  he  would  undertake  effectually  to  stop  the  practice ; without  this  it  cannot 
be  done.  The  police  are  watched  ; when  they  leave  the  barrack  a signal  is  made,  the  fish- 
ermen haul  tlieir  nets  into  their  boats,  and  move  off  down  or  across  the  river.  This  occurs 
^ night,  and  they  cannot  be  identified.  It  may  be  right  to  remark  that  the  Brickfield  and 
Blaekrock  fishermen  had  from  their  boyhood  fished  all  through  the  year;  that  the  opera- 
tions of  the  Fishery  Act  of  1842  came  suddenly  upon  them ; that  they  had  no  other  means 
to  provide  a maintenance  during  the  winter  months,  and  consequently  felt  the  pressure. 
However,  there  has  been  much  less  illegal  fishing  this  past  season  than  the  year  before,  and 
undoubtedly,  the  habit  being  broken,  they  will  in  future  be  disposed  to  abandon  this  pre- 
carious and  unprofitable  system  of  clandestine  fishing,  which  subjecls  them  to  fines  and 
forfeiture  of  their  nets. 

Having  learned  that  great  destruction  of  salmon  was  carried  on  above  Cork,  I proceeded 
np  the  Lee  on  the  1st  of  February,  and  at  Mr.  Tobin’s  weir,  near  Ballincollig,  found  a 
number  of  persons  in  the  act  of  gaffing  the  fish  as  they  attempted  to  ascend  the  weir,  when  I 
saw  one  fish  actually  taken.  I went  to  the  police  barrack,  about  a quarter  of  a mile  distant, 
under  the  impression  that  the  police  were  culpably  neglectful,  but  I found  tliat  they  bad 
been  from  six  o’clock  in  the  morning  on  duty  at  the  weir,  and  had  just  before,  been  allowed 
by  their  officer  to  go  to  their  dinner.  Two  men,  in  my  presence,  left  the  barrack  in  disguise, 

0.40.  i 4 but 
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Appoudix,  No.  4.  but  were  immediately  recognised  by  a man  placed  to  watch  them,  who  whistled  with  hia 
mouth,  and  the  fishing  party  at  the  weir  ran  off. 

Mr.  St.  Leger  (the  sub-inspector)  produced  to  me  18  gaffs  wliich  had  been  seized  on  dif- 
ferent occasions,  or  rather  picked  up  by  the  police  when  thrown  away  by  parties  hotly  chased. 
Several  men  were  summoned  for  the  3d ; I attended  at  the  petty  sessions  ; there  were  five- 
convictions  of  1 1.  each,  and  the  head  constable  (Jolly)  conducted  the  prosecution  with  great 
ability  and  propriety;  he  was  opposed  by  an  attorney,  brought  from  Cork  by  the  parties; 
he  could  not  have  succeeded  had  he  not  compelled  (under  the  provisions  of  the  Act)  a man 
in  Mr.  Tobin’s  employment  to  give  evidence  ; thb  person  at  first  refused  to  be  sworn,  and 
would  not  gise  evidence  until  the  magistrates  imposed  a fine  of  5 

The  quantity  of  spawning  fish  destroyed  at  this  weir  is  very  great ; I was  informed,  and 
believe,  that  as  many  as  30  in  one  day  have  been  killed.  I might  safely  say  tliat  while  t 
remained  at  the  weir  (about  half  an  hour)  I saw  20  fish  attempt  to  ascend  ; they  were  nearly 
all  beaten  back  bv  the  force  of  the  water  ; they  were  all  red  fish,  which  had  not  spawned, 
and  very  heavy  in  pea;  and  the  most  conclusive  evidence  is  furnished  this  season  upon  the 
Lee,  that  in  the  upper  or  fresh  water  portion,  at  all  events,  the  open  season  should  not 
commence  so  early  as  the  12th  of  February.  A Mr.  Adams,  who  fished  with  a draught 
net  on  the  12th  of  February  last  year,  took  on  that  day  76  spring  fish.  Mr.  St.  Leger,  the 
suh-inspector,  stated  that  he  was  present,  and  that  Mr.  Adams  was  obliged  to  let  off  as 
many  niore,  which  were  spent  and  unspawned  fish.  A water  bailiff  (Denis  Callaghan)  cor- 
roborated this  statement.  There  are  several  draught  nets  in  this  neighbourhood,  and  the 
same  result  attended  nearly  all;  in  some  cases  the  number  of  unspawned  fish  was  greater 
than  the  number  of  spring  fish. 

All  persons  with  whom  I conversed  on  ihe  Lee  are  unanimous  in  stating,  that  for  many 
years  there  has  not  been  anything  like  so  many  fisb  in  the  river  as  at  present. 

The  impediments  at  Mr.  Tobin’s  weir  and  another  below  it  (Mr.  M'Lenney’s)  could  be 
easily  removed  without  interfering  with  the  milling  power.  I could  not  discover  tliat 
anytfiing  has  been  done  towards  raising  funds  for  this  purpose. 

I liave  not  found  in  any  other  place  so  many  conflicting  interests  within  the  narrow 
limits  of  eight  miles  ; they  are,  the  net  fishermen  at  the  Brickfields  and  Blackrock,  in  tlie 
tideway,  Mr.  Hayse,  the  owner  of  the  weirs  at  the  Dyke,  the  anglers  of  Cork  who  do  not 
possess  lands  upon  the  river,  the  anglers  above  who  do,  the  draught-net  fishers  who 
claim  a right  under  the  owners  in  fee,  and  those  who  claim  by  prescription,  irrespective 
of  head  landlords’  rights.  I found  a boat  and  men  employed  by  a Mr.  Hayse,  who  has 
land  upon  the  river,  about  three  miles  above  Cork,  aud  who  patronises  angling,  throwing 
large  stones  into  the  river  to  impede  the  operation  of  nets. 

I found  that  Mr.  Hayse,  the  owner  ot  the  Sunday  Well  fishing  weirs,  with  respect  to 
whom  Mr.  O’Keefe  memorialised  the  Board,  was  preparing  to  erect  the  Gill  Abbey  weir,, 
referred  to  in  my  instructions.  I had  a long  interview  with  him,  his  solicitor,  and  a' 
friend,  whom  he  wished  to  be  present,  in  pr^ence  of  Mr.  O’Keefe.  I had  previ- 
ously inspected  the  site  of  the  weir,  and  after  a lengthened  statement  from  Mr.  Havse, 
1 recommended  him  to  be  well  advised  by  counsel  before  he  proceeded  with  the  works 
both  his  solicitor  and  friend  fully  concurred  in  the  view  I took  of  it,  aud  I should  hope 
that  there  will  be  no  further  trouble  upon  this  matter,  as  I feel  very  confident  that  no 
lawyer  will  advise  him  to  attempt  it. 

I proceeded  to  the  Maigue  on  the  5th,  and  waited  on  Lord  Dunraven;  I inspected 
the  weir  he  complains  of  at  Court  Bridge.  It  was  constructed  for  the  purpose  of  taking 
eels,  and  I was  informed  produces  about  16  /.  per  annum.  It  might,  if  the  nets  were 
set  when  salmon  fry  are  descending,  be  injurious,  otherwise  I do  not  think  it  can  inter- 
fere with  the  salmon  fishery;  however,  there  cannot  be  a doubt  of  its  illegality;  it  is- 
in  the  tideway,  occupies  one  arch  of  the  bridge  ; lighters,  with  turf,  pass  under  the  brido-e 
through  the  unobstructed  arches,  and  could  also  pass  through  this  arch  if  the  weir  we're 
removed.  It  was  stated  to  me,  by  Lord  Dunraven,  that  prosecutions  ao-ainst  it  have 
failed.  If  properly  instituted,  I cannot  think  they  could  fail.  Lord  Dunraven,  however 
informed  me  that  he  has  taken  measures  which  he  hopes  will  bring  about  an  amicable 
arrangement.  He  wished  me  to  visit  the  Maigue  again  when  the  'open  season  for  sal- 
mon has  set  in,  that  the  operation  of  the  nets  and  other  engines  which  he  complains  of  may 
be  seen.  As  my  instructions  were  to  return  to  Dublin  with  as  little  delay  as  possible  t' 
availed  myself  of  this  suggestion  to  avoid  going  further  into  the  subject.  ’ 

f*- Rj  (signed)  W.J.Pfetmdl. 


— No.  47.— 

Mr.  Ffennell’i  Report  on  the  River  Boyne. 

Sii'j  Dublin,  23  February  1846. 

I PRocEEHED  to  the  River  Boyne  on  the  19th,  and  Mr.  Roberts  having  requested  me  to 
look  at  the  works  which  he  has  constructed  at  Ardee,  to  facilitate  the  passage  offish  over 
the  new  weirs,  I availed  myself  of  the  opportunity,  and  went  there  also. 

I found  that  the  take  of  salmon  on  the  Boyne,  since  the  12th,  has  been  stated  to  me 

pretty 
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pretty  nearly  the  same  in  amount  as  it  was  the  corresponding  time  of  +i  • . ,• 

obtained  is  1 s.  per  lb.  esHouumg  iime  of  Jast  year ; the  price  Appendix,  No. . 

So  far  as  Slane,  where  I visited,  there  are  not  many  unspawned  fish  to  hp  c«at,  c 

spent  fish  liave  been  taken,  but  they  were,  I believe,  generaUy  released  ° ® 

I inspected  minutely  Mr.  Coddington’s  fishery  at  Old  Bridge-  there  is  a OnAOT.-  i 
open  of  about  24  feet  ; this  is.placed  adjoining  tL  hank  onoKde  of  the  riv^r  the  waS 
flowing  immediately  thvou^i  ,t  is  mute  sufficient,  as  the  water  now  stands,  to  allow  fbhlo 
pass ; however,  the  River  Mattock  discharges  into  the  Boyne,  a short  distance  if  . 

quantity  of  gravel  is  brought  down  by  this  stream,  whichl  carried  through,  and^Sw  X 
Queens  share,  and  formsa  bank  or  shoal,  the  effects  of  which  must  be  to^direct  the  fi^h  to 

nyer)  as  required  by  the  41st  seetion  of  the  Fishery  Act  iouU  be  much  Se  effective  iS 
The  uayigation  wall  which  is  o short  distance  above  the  weir  in  the 
present^state  of  the  water,  impedes  the  fish  which  may  pass  the  fishing  weir,  and  Mr  Cod- 
place  with  draught  nets  ; when  the  water  becomes  lower  this 
*’■“  “f  "“1  will  be  that  dnrtii  the 
fhl  T S““'l  aaa  possibly  arise  to  the  upper  ptoprielorsfiom 

'ff.;  ' ™ ™'.  because  any  fish  ascending  from  Satmday  e.Ling  will  be 

effeotnally  impounded  until  Monday  morning,  when  they  will  be  taken  in  the  drangfil  nets 
I was  informed  that  Mr.  Coddmgton  has  changed  the  site  of  the  Queen’s  shfre  ■ thiit 
within  thiee  or  four  years  it  was  placed  on  the  other  side  of  the  rivet ; of  this  there  can  be 
f,  ,1“.“^,'  Sf  *he  fishery  (Malone)  told  me  so  ; the  upper  people  state  that  whL 

it  was  at  the  other  side  they  had  much  more  fish  ^ 

: do  not  hesitate  confidently  to  say  that  until  the  Queen’s  share  is  placed  where  the  law 
directs,  and  means  provided  for  the  fish  to  ascend  the  navigation  wall,  the  upper  proprietors 
End  wh  T '"I  which  the  law  intended  to  I^Bcnr?  them 

and  which  equity  and  sound  policy,  as  regards  the  increase  of  the  value  of  the  salmon 
fisheries  to  the  public  at  large,  demand  saimon 

^'ht  coTp'ailvXTifibg^^^^^^^^  intpediment,  and  all  these  could  be  easily  remUd 

The  passes  which  Mr.  Roberts  has  made  at  Ardee  are  calculated  to  improve  that  river 
very  much ; I suggested  some  alterations,  the  ntrlity  of  which  he  approves^  md  rnLs  to 
apply  them,  as  they  can  be  accomplished  with  l.ttleWnlty  and  veny  triflte™  vpX 
The  Sec, eta, y Board  of  'Works.  pp 


— No.  48.  — 

Mr.  Bony’s  Repoht  referring  to  Stake  Weirs  in  Clonderlaw  Bay. 


'p..  • f • 25  February  1846. 

I ms  IS  a case  of  great  importance;  some  evidence  relating  to  it  was  taken  at  Tu-bArf 
(see  evidence  page  148).  One  of  the  magistrates  present  states  ihat  he  considers  it  essential 
of  l'vss7page'’S'.  ' »PP>'=bends  the  loss 

g'lrtlaniiin  referred  to  in  Mr.  Westropp’s  memorial  when  T 

ad.,ce„rtrol?cilm';^'t'r„“^^^^^ 
teSLrrs^y!i?mane':r^^^^^^  *“'■*  “■ 

(signed)  J.  Redmond  Barry. 


— No.  49.  — 

Mr.  Barry  s Report. — Rights  of  Fishing  on  the  River  Casbeti,  and  its  Tributaries. 

vp  3 March  1846. 

5 &'e  ViS^P  io«  ® subject  of  especial  contention  since  the  passing  of  the  Act 

fiMintimation  ® disturbances  long  before  that  period.  The 

n so  * made  to  the  fishery  department  was  on  the  1st  May  1845,  when  a memorial, 
b marked 
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by  some  of  the  part  es  to  tfle  o g /„„ariv  seven  o’clock  on  Saturday  evening),  and 

SSSS'-f-S:  “~1  *3  = fi 

=';3^.5SiXSp=S*SS^ 

the  first , and  ° was  answered  “ that  one  of  the  inspectors  would  visit  the  place 

Llisls  with  a larse  concourse  of  people,  assembled  near  the  Oaahen  me«tb.  Hotm^ 

r“fLr:;ruTS'Lr.:“^^^^^ 

to  assist  them  with  advice. 

The  Cashen  from  the  point  of  its  confluence  with  the  Shannon  to  the  Ferry,  a distance 
of  nearirthre;  Ss,  may  be  fairly  called  an  estuary.  It  is  a tideway  for  more  than  three 
miles  farther  up  than  the^Ferry,  and  spnng  tides  rise  about  a mde  farther  than  the  i unc- 
tion of  the  Feal  and  the  Geal,  which  two  rivers,  rendered  important  by  several  smallei  tri- 
butaries the  Brick,  the  Shannow,  the  Lyracrumpane,  the  Smearlagh,  all  m the  baiony 
of  Clanmam-iee,  with  several  small  lrihutat.es  of  the  Geal  in 

C'lshen  which  constitutes  the  boundary  between  these  two  baronies.  The  n=>nery  ot  tins 
estuarv  should,  under  a proper  system  of  protection  of  the  upper  waters  and  tributary 
beconiS  an  object  of  immense  valiie.-(Sec  Mr.  Elliott's  evidence.  In- 
ouirv  n.'^145.)  There  are  neither  natural  nor  artiHcial  obstructions  to  contend  with  , man 
alone  destroys  its  value  ; at  present  all  is  contention,  jealousy,  dissatislactioa,  and  reckless- 
ness among  all  classes.  • t j 

That  a better  feeling  will  yet  prevail  in  this  and  similarly  circumstanced  localities  I do 
most  confidently  expect,  but  I am  firmly  persuaded  that  a provident  and  cordial  spirit  ot 
mutual  co-operation  must  be  preceded  by  considerable  concession  to  the  unanimously  ex- 
nresstd  opinions  of  various  localities  upon  the  important  and  perplexing  question  of  the 
close  season,  and  by  a clear  and  unequivocal  definition  of  private  and  public  nghts,  with 
some  simple  and  intelligible  regulation,  calculated  in  the  latter  case  to  prev^t  excessive 
exhaustion,  and  what  is  still  more  important,  disturbance  of  the  peace.  1 he  case  ot 
the  Casheii  and  its  tributaries  may,  in  the  instances  of  season  and  of  nghts,  be  taken  as  a 
fair  illustmtion  of  the  necessity  for  a speedy  application  of  those  remedies.  All  are  dissa- 
tisfied with  the  present  season.  It  rarely  happens  that  a salmon  enters  from  the  sea  before 
the  1st  May  and  net  fishing  seldom  commences  before  the  24th  June.  In  estuary  rivers 
and  tributaries  the  .season  called  for  is  from  the  1st  May  to  the  20th  September:  no  dissent : 
a universal  admission  that  not  a clean  or  wholesome  fish  is  to  be  taken  before  the  1st  May, 
and  vet  it  will  scarcely  he  believed,  that  on  the  day  of  my  arrival  at  Listowel  (12th  February) 
a party  of  “ o-entleraen  ” sportsmen  was  formed,  to  go  out  to  fish  on  the  Feal  the  following 
day  • and  on°Saturday,  the  14th,  a most  respectable  magistrate  of  rank,  fortune,  and  great 
mlcl’ltc'-cnce,  very  innocently  told  me,  that  he  had  on  the  preceding  daybeeu  killing  spent 
li'h  in^the  Feal,  quite  ignorant  of  the  existence  of  the  74th  sect.  6 & (>  Viet.,  which  sub- 
jected him  to  a penalty  of  5 Z.  Indeed  in. many  places  the  gentry  have _ exhibited  more 
iiiipatieiice  and  irritability  than  good  feeling  or  good  sense ; totally  disregarding  the  difficulty 
of  tlie  question,  they  seem  desirous  onlv  to  exhibit  the  unsuitableness  of  the  present  season. 
In  the  Lee  and  Bandon  rivers  the  destruction  of  spents,  since  the  opening  of  the  season, 
lias  been  quite  disgraceful.  In  short,  I have  most  reluctanily'come  to  the  deliberate  convic- 
tion that  it  will  be° utterly  impossible  to  presevere  in  an  attempt  at  enforcing  a strictly  uni- 
form season.  1'he  next  object  of  importance  will  be  a clear  definition  of  several  and  public 
rights,  and  I firmly  believe  that  the  peace  and  happiness  of  the  community  would  be  pro- 
moted more  by  the  total  extinction  of  the  whole  salmon  tribe  rather  than  that  the  present 
smte  of  tbintm  should  continue,  engendering  the  woi-st  feelings,  causing  discord  and  conten- 
tion exhibitmo-  scenes  of  selfish  and  arrogant  usurpation  on  the  one  hand,  .of  disregard 
even  for  ascertained  righls,  lawless  encroachment,  and  of  barbarous  and  malicious  retalia- 
tion on  the  other.  It  may  with  truth  be  said,  that  property  of  all  kmds  is  a prolific  source 
of  contention  with  mankind,  but  property  of  the  description  under  consideration  is,  under 
present  circumstances,  in  a peculiarly  unsettled  state.  .Without  some  further  aid  from  legis- 
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lation  itwill,  I fear,  be  utterly  impossible  to  fix  a precise  standard  by  which  conflicting 
rights  maybe  clearly  defined.  It  may  be  said  that  I exceed  the  limit  of  my  duty  in  offering 
these  opinions,  but  the  peace  and  welfare  of  the  country  require  that  I should  not  conce^ 
the  result  of  my  observations.  In  places  circumstanced  like  the  Cashen  it  would  seem  that 
the  common  lawright  of  fishing  in  the  estuary  or  open  sea  predominates;  but  there  are  cases 
and  this  is  among  them,  where  proprietors  of  laud  on  the  shore  have  established,  some- 
times by  usurpation,  a kind  of  exclusive  right  to  fish  for  themselves  and  their  tenants,  in 
which  it  has  been  the  policy  of  the  latter  to  acquiesce,  to  the  exclusion  of  the  public,  who 
originally  had  the  undoubted  right : acquisitions  of  this  kind  have  been  treated  as  private 
property,  have  been  made  the  subject  of  leases  and  of  settlements,  and  are  daily  acquiring 
the  importance  of  ancient  titles,  though  it  is  notorious  that  in  very  few  cases  have  the  public 
fully  recognised  the  several  right ; and  although  proofs  have  been  given  that  certain  parties 
now  impugning  its  legality  were  in  the  habit  of  paying  tribute  fish,  they  assert  that  it  was 
given  only  for  peace  sake,  and  under  protest  against  its  fairness.  Messrs.  Julian  and  Mason 
are  respectively  the  lessees  of  the  lands  of  Kilmore  on  the  south,  and  Ballyeagh  on  the  north 
of  the  Cashen  estuary,  and  in  that  capacity  they  have  been  exercising  a kind  of  exclusive 
riglit  which  has  never  been  unqualifiedly  recognised. 

Several  of  the  memorialists  admitted  that  for  many  years  back  they  had,  as  they  said, 
for  “ peace  sake,”  been  in  the  habit  of  occasionally  giving  tribute  fish  to  both  gentlemen! 
Mr.  Julian,  more  than  30  years  ago,  demised  the  right  of  fishing  on  the  shores  of  Bailv- 
cagh,  and  he  produced  both  leases  and  surrenders  to  me  referring  to  it.  At  present  he 
holds  the  fishing  in  his  own  hands.  All  parties  recog;nise  fully  the  right  of  the  owner  of 
land  to  prevent  others  from  hauling  on  his  land,  but  there  is  a considerable  subdivision  of 
property  on  the  shores  of  the  river,  and  parties  are  enabled  to  enter  their  boats  from  their 
own  land.  Independently  of  this  facility  it  would  seem  as  if  the  shores  in  this  case  were 
prccisely  of  that  nature  contemplated  in  the  3d  sect,  of  the  S & 6 Viet.  c.  103;  they  are 
“beaches,  strands,  or  wastes,”  adjoining  an  estuary  where,  inasmuch  as  the  tide  ebbs  and 
flows,  there  can  be  no  several  fishery  except  by  patent,  charter,  or  prescription.  The  title 
by  prescription  is,  in  the  present  case,  the  only  one  claimed,  and  the  Boairi  will  see  by  the 
preceding  statement  the  foundation  upon  which  it  is  grounded.  As  the  parties  express  them- 
selves willing  to  abide  by  the  recommendation  of  the  Board,  I think  it  may  be  well  to  submit 
ibe  case  for  the  consWeration  of  the  solicitor,  with  whom  I shall  coufer,  and  after  having 
had  the  benefit  of  his  opinion,  I shall  report  further  the  course  which  I think  should  be 
taken. 


(signed)  X Redmond  Barry. 


Mr.  Ffennell's  Report  on  the  Owemnore,  Munhiin,  and  Foxford  Weirs. 

T.  18  May  1846. 

weirs  on  the  Owenmore  and  Munhim;  the  boxes  had  not 
neen  placed  in  the  lower  weir ; those  in  the  upper  were  in  fishing  order. 

Ihe  lessee  (Gallagher)  informed  me  that  the  take  of  fish  is  fair  up  to  this  time  as  an 
1'  f”  •'>5  f 1'  of  l>i»  fisli  in  Bnllinn,  at  I per  pound  to  let  of  June, 

s “•  J nne  to  the  end  of  the  season. 

at  t1.e'v™  “ establish  tl«  fact  that  the  high  price  obtained,  and  not  the  quantity  taken 
the  lo  0°”'“™™“!ent  of  the  season,  is  the  great  inducement  to  ask  for  early  fishing,  while 
the  low  price  obtained  in  the  latter  season  eitablishcs  the  fact  of  plenty.  ® 

weeklvXse^t;  i®  P'operly  constructed,  so  far  as  the  means  of  opening  for  the 

to  the  Mhce  at  Ho"'"'".  ‘l>e  've|r  was  found  closed  on  a Sunday  recently,  and  repotted 

GallnuW  "'“.found  it  so,  but  the  approach  to  the  weir  was  flooded,  and 

could°wilhS,,t  , Je  mpossibihty  of  opening  it  m consequence  of  the  flood  ; a footboard 
Crokei  of  the  P ““  approach  at  all  times.  Constable 

livino’hU  Wk  Pf '“h  S'*  *S  “ Belmullet,  that  he  prosecuted  Gallagher  last  July  for 

tovefo.;,  to  S f °°  ®"2‘*‘5'-  f*"  '“■'got' ; f"0  policeinei!  were  obliged  to 

Stowed  thif  r-  “ “Si  “’7  '’“■*  *»'■  oarhire  01000^ 4i;  they  have  not  been 
been  savS  V J S '““P'**"  °f  hardships  however,  much  of  this  eapeiise  would  have 

been  saved  had  the  police  at  Bangor  done  their  duty. 

Tinlle.'io™  ®‘f“”ef*  "itkin  two  miles  of  the  weir  aud  did  not  detect  it,  while  the  Belmullet 
Tb.c  T K havmg  received  mformation  of  the  lact,  found  the  weir  closed. 

b ° ^ *ij  should  be  reported  to  Colonel  M‘Gregor.  Constable  Croker  told  me 

tJiat  written  to  the  Bangor  police  on.  receiving  the  information,  were  it  not 

e nad  reason  to  believe  that  they  were  not  disposed  to  do  their  duty, 
lit.  visiting  the  weir  at  Foxford  that  the  manager  of  the  fisheries,  Mr.  Atkinson, 

f season  left  an  opening  of  11  feet  in  the  space  marked  upon  the  plan  or  map  of  the 
, '“'■'’'Sped  to  me  by  Mr.  Kenny.  The  breadth  of  the  weir  is  200  feet,  and  therefore 

would  require  a Queen’s  share  of  20  feet. 

everal  of  the  proprietors  upon  the  upper  part  of  the  Moy  and  Lough  Cun  met  in  Ballina, 
of  Mr.  Atkinson,  who  admitted,  that  strictly  in  conformity  with  the  law  he  should 
pen  the  20  (eet;  however,  they  appeared  disposed  to  be  content  with  the  opening  as  it 
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now  stands.  I told  them  that  I could  not  sanction  anything  short  of  what  the  statute 
requires,  having  no  authority,  and  would  simply  report  the  facts  to  the  Commissioners. 

The  still  net  has  not  this  season  been  placed  in  the  river,  and  I informed  Mr.  Atkinson 
that  it  could  not  be  sanctioned. 

(signed)  W.  J.  Ffenne.il. 


■—  No.  51.  — 

LETTER  from  Mr.  J.  C.  Walker  to  R.  PennefaCher,  Esq.,  relative  to  Prosecutions  of 
the  Owners  of  Illegal  Weirs  in  River  Suir. 


Sir,  27  May  1846. 

I HAVE  the  honour  to  return  herewith  the  enclosed  papers  respecting  the  preliminary 
expenses  incurred  in  connexion  with  the  prosecution  of  the  owners  of  illegal  weirs  in  the 
River  Suir,  and  to  state  that  the  Commissioners  of  Fisheries  have  no  funds  at  their  disposal 
for  the  payment  of  any  expenses  except  such  as  have  been  incurred  by  them  or  their  officers, 
or  by  persons  acting  under  their  authority. 

With  reference  to  the  particular  case  referred  to,  and  the  question,  “ Whether  the 
expenses  incurred  should  be  defrayed  by  the  Government,”  the  Board,  without  expi'essing 
any  opinion  as  to  whether  or  not  the  expense  in  this  case  was  authoritatively  incurred  or 
essentially  necessary  to  ensure  a conviction,  are  generally  aware  that  every  precaution  was 
necessary  to  bring  the  persons  encroaching  on  the  public  rights  to  justice  in  the  instance 
referred  to,  and  as  regards  the  principle  of  payment  of  all  necessary  expenses  by  the 
Government  in  the  suppression  of  illegal  staxe  weirs,  the  Commissioners  beg  leave  to 
submit,  for  the  consideration  of  his  Excellency  the  Loi-d  Lieutenant,  that  the  passing  of  the 
Act  8 & 9 Viet.  c.  108,  which  received  the  Royal  Assent  on  the  8th  August  1845,  justifies 
by  analogy  the  adoption  of  such  a course,  as  thereby.the  Commissioners  of  Fisheries  are  em- 
powered, at  the  public  expense,  to  try  alleged  cases  of  illegality,  and  when  such  weirs  are 
found  to  be  erected  and  used  in  prohibited  places,  to  have  the  same  removed. 

I have,  &c. 

(signed)  J.  C.  Walker,  Sec. 


Mr.  Barry’s  Report  on  the  Weirs  illegally  erected  in  the  Suir. 

Sir,  3 June  1846. 

Having  met  Mr,  Ffennell  in  Waterford,  on  Monday  the  *iath  ultimo,  we  both  pro- 
ceeded to  examine  the  weirs  tliat  have  been  recently  erected  in  the  River  Suir,  and  of  which 
the  Secretary  of  the  Suir  Preservation  Society  complained  in  his  lettere  of  the  3d  April  and 
9th  May.  They  were,  on  Monday  the  26th  May,  six  in  number,  viz.,  five  on  the  lands  of 
Faithlegg,  in  the  county  of  Waterford,  on  the  estate  of  Nicholas  Power,  Esq.,  deputy- 
lieutenant  and  justice  of  the  peace,  county  of  Waterford,  two  of  them  actually  at  the  foot 
of  his  lawn  ; a sixth  at  Kllraannock,  county  of  Wexford,  adjacent  to  the  lands  of  Kilman- 
nock,  the  estate  of  George  Powell  Hougliton,  Esq.,  justice  of  the  peace,  county  of  Wexford. 

During  the  night  of  Monday  another,  or  seventh  weir,  was  erected  at  Snowhaveii,  county 
of  Kilkenny,  by  a person  of  the  name  of  William  Shallow,  as  we  were  informed. 

All  these  weirs,  except  one,  the  widow  Walsh’s,  on  the  lands  of  Faithlegg,  had  been  the 
subject  of  ]irosecution  m the  superior  courts,  and  had  been  convicted  and  removed  under 
the  order  of  the  court.  It  is,  therefore,  clear  that  they  are  utterly  illegal.  Our  first  couree 
was  to  endeavour  to  find  out  the  persons  by  whom  they'  were  erected,  but  nobody  acknow- 
ledges any  of  them  except  the  widow  Walsh,  and  it  appears  that  they  are  fished  at  night, 
or  at  such  an  hour  as  to  render  it  difficult  to  ascertain  ownership.  ’ 

Our  next  course  was  to  wait  upon  the  two  proprietors first  on  Mr.  Houghton,  to  whom 
we  represented  the  illegality  of  the  proceeding,  the  danger  that  the  puSic  peace  might 
again  be  disturbed  by  an  incursion  of  the  cotmen  from  the  Barrow,  and  expressed  our  hope 
that  as  a magistrate  and  gentleman  of  station.in  the  county,  we  should  have  his  aid  in  effect- 
ing the  removal  of  the  weirs  amicably,  and  without  either  force  or  further  litigation.  Mr. 
Houghton  professed  to  be  convinced  of  the  impropriety  of  the  proceeding,  admitted  that  he 
had  given  a full  assent  to  the  construction  of  a head  weir,  by  a person  of  the  name  of  Patrick 
Tracy,  of  Cheek  Point,  and  that  the  present  weir  was,  as  he  supposed,  erected  by  John  Lynch, 
a servant  of  Tracy.  Mr.  Houghton  pledged  himself  solemnly  to  us  that  before  noon  the 
next  day  the  poles  should  be  removed. 

To  Mr.  Power  we  made  the  same  appeal,  but  though  two  of  the  weirs  are  at  the  foot  of 
his  lawn,  he  disclaimed  any  personal  connexion  with  them,  fully  admitting,  however,  “ that 
he  had  given  to  his  tenants  the  full  and  free  permission  to  use  his  shares  for  all  purposes  of 
fishing  and  of  manure.”  He  declared  on  his  word  that  he  knew  not  by  whom  the  weirs 
wei'c  erected,  and  declined,  in  the  most  uncourteous  manner,  to  afford  us  any  aid  or  infor- 
mation. 

We 
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We  have  reason  to  believe  that  the  five  weirs  on  Faithlegg  have  been  erected  with  the  Appendix,  No. 
full  sanction  of  the  proprietor,  and  by  the  following  persons  : — — 

No.  1.  Cheek  Point  Weir,  part  of  the  lands  of  Faithlegg,  by  Andrew  and  William 
Dogherty,  who  were  convicted  at  Waterford  summer  assizes,  1846,  for  the  weir  in  the  same 
place. 

No.  2.  Weir  near  Cheek  Point,  same  lands ; admitted  by  widow  Catherine  Walsh  ; erected 
since  the  last  spring  assizes. 

No.  3.  At  Cheek  Point,  same  lands;  John  Lynch  and  Richard  Whelan,  convicted  at 
Waterford  summer  assizes. 

No.  4.  Weir  at  foot  of  Mr.  Power’s  lawn,  erected,  as  is  believed,  by  James  Williams,  who 
had  been  convicted  at  last  summer  assizes  of  Waterford. 

No.  5.  Weir  at  foot  of  Mr.  Power’s  lawn,  by  Charles  M'Carthy,  who  was  convicted  at 
last  summer  assizes  of  Waterford. 

No.  6.  The  weir  at  Kilmannook  was  removed  under  an  order  from  the  magistrates  of  the 
county  of  Wexford,  in  1844;  case  having  been  tried  at  summer  assizes  of  that  year,  and 
Patrick  Tracy  and  John  Lynch  both  convicted. 

No.  7.  Weir  at  Snow  Haven,  county  of  Kilkenny,  re-erected  by  William  Shallow,  who 
was  convicted  in  1844,  summer  assizes  of  Kilkenny. 

in  addition  to  these  seven  cases,  two  head  weirs  erected  at  Christendom,  county  of  Kil- 
kenny, by  a person  of  the  name  of  William  Power,  who  had  erected  stake  weirs  in  the  same 
place  in  1842,  which  he  removed  on  being  threatened  with  proceedings. 

These  are  precisely  the  circumstances  of  the  cases,  and  it  now  remains  for  the  Board  to 
determine  what  course  should  be  taken.  Mr.  Houghton  has  broken  his  pledge;  the  weir 
was  not  removed  as  he  promised.  Mr.  Power  disregards  all  amicable  remonstrances,  and 
seems  determined  to  continue  his  sanction  to  this  open  breach  of  the  law.  The  widow 
Walsb,  for  the  weir  No.  2,  and  William  Power,  for  the  two  head  weirs,  are  the  only  recog- 
nised owners,  and  they  have  disregarded  all  our  efforts. 

With  respect  to  the  weirs  in  which  Messrs.  Houghton  and  Power  are  interested,  there 
are  three  courses  which  may  be  taken. 

First.  To  represent  to  the  Government  that  two  conservators  of  peace  and  of  station  in 
the  country  have  sanctioned  the  violation  of  the  law,  after  a solemn  decision  of  the  Courts, 
and  permitted  a course  likely  to  lead  to  disturbance  of  the  peace,  and  possibly  the  loss  of 
life  and  property. 

Secondly.  To  call  upon  tiie  police  summarily  to  remove  nuisances,  which  were  before 
abated  by  the  Courts. 

Thirdly.  To  summon  all  the  parties  believed  to  be  interested,  including  Messrs.  Power 
and  Houghton,  under  the  8 8c  9 Viet.,  and  to  proceed  to  an  inquiry  under  that  statute.  As 
to  Catherine  Walsh  and  William  Power,  there  is  no  other  course  more  summary  than  a 
summons,  under  the  8 8c  9 Viet.;  but  we  have  reason  to  believe  that  they  would  imme- 
diately submit,  if  Messrs.  Houghton  and  Power  were  made  to  do  what  magistrates  or  gen- 
ileiuen  should  do.  1 return  all  the  documents  herewith,  viz.,  two  letters  from  U.  Darnell, 

Esq.,  3d  April  and  9th  May  1846  ; tliree  letters  from  Thomas  Tobin,  22d  and  30lh  April, 
and  1st  May  1846,  with  Mr.  Ffennell’s  minute  thereon ; two  letters  from  Lord  Glengall, 

30th  April  and  4th  May  1840  ; letter  from  Catherine  Walsh,  22d  April,  with  Mr.  Ffennell’s 
report  thereon,  and  forms  of  summons  prepared  by  Mr.  Stewart. 

I am,  &c. 

J.  C.  Walker,  Esq.  (signed)  J.  itedmoiid  Barry. 


— No.  .53.  — 

Mr.  Ffe/mell’s  Report  on  the  Foxford  Weir. 

Waterford,  25  June  1846. 

I REPORTED  on  the  state  of  the  Foxford  Weir  (see  report  in  May  last).  I met  several 
persons  (complainants)  with  Mr.  Atkinson  at  Ballina,  on  the  0th  of  May,  after  viewing  the 
weir  at  Foxford. 

The  river  there  is  200  feet  wide,  and  consequently  the  weir,  which  is  entirely  across, 
requires  a Queen’s  share  of  20  feet ; there  are  only  11  feet ; besides  there  was  a rock  below 
the  gap,  which  turned  the  stream,  and,  m low  water  particularly,  would  render  it  useless  as 
a passage  for  fish.  Ail  this  I stated  at  the  meeting,  and  explained  the  provisions  of  the  law. 

After  much  discussion,  the  majority  of  those  present  agreed  to  a compromise  with  Mr. 
Atkinson.  I disclaimed  any  authority  to  sanction  any  arrangement  falling  short  of.  the 
provisions  of  the  Fishery  Acts,  and  told  all  the  parties  that  they  could  not  bind  those  who 
might  be  absent,  having  interests. 

With  respect  to  tire  constabulary  report  annexed,  which  only  refers  to  stopping  the  exist- 
0-40-  k 3 ing 
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Appendix,  No.  4,  mg  Queen;s  share  o 11  feet,  I am  of  opinion  that  Mr.  Atkinson  should  have  opened  one 

of  his  fishing  gates,  as  suggested  by  the  constable  M'Nahoe  (see  his  report  to  sub-inspector 

Hurst,  9th  June),  as  a substitute  for  the  Queen’s  share,  as  long  as  he  found  it  necessarv  to 
stop  the  passage  of  the  water  through  the  latter.  ^ 

(signed)  W.  J.  Ffsnnell. 


— No.  54.  — 

Messrs.  Barry  and  Ffenneli’s  Repoet  on  Stake  Weirs  in  the  Suir. 

Thursday,  2 July  1846. 

_ We  beg  to  transmit  herewith,  for  the  information  of  tiie  Board,  the  notes  of  tlie  proceed- 
ings recently  instituted  at  Waterford,  on  the  complaints  of  Captain  Daniel,  the  secretarv  of 
the  buir  Preservation  Society,  under  the  Od  section  of  the  8 & 9 Viet.  c.  108  bv  which  it 
will  be  seen,  ^at  under  the  advice  of  the  legal  assessor  it  was  found  necessary  to  dismiss 
the  complaints  as  informal  and  irregular.  ^ 

We  ere  sincerely  apprehensive  that  this  defeat  will  be  attended  nrith  bad  consequences. 
We  have  re^on  to  know  that  the  parties  offending  will  continue  to  use  the  illegal  weirs  - 
and  we  further  believe  that  inaay  if  not  Jl,  of  the  weirs  that  were  before  convicted  will  be 
le-eiected.  We  further  fear  that  Captain  Daniel’s  apprehensions  of  disturbance  of  the  peace 
by  an  monrsion  of  the  cotmen  are  very  likely  to  be  reahsed,  if  prompt  and  effective  proLed- 
ings  be  not  immediately  takm  to  set  the  question  at  test.  But  we  respectfully  suggest  that 

ha  iakef  willows 

We  beg  to  add  that  a case  parallel  to  those  just  referred  to  will  be  argued  at  the  Water- 
Bmdrrthe  lasnpt^;SS®°“‘  ^hief  Baron 

The  parly  then  convicted  will  be  called  up  for  judgment,  and  Mr.  Alcock,  the  counsel 
who  raised  the  legal  objections  at  the  Waterford  iqliry,  has  iniimated  to  Mr  KemSS 
nitention  to  mon  fop  an  arrest  of  judgment.  Cpon  the  decision  of  this  case  S mav 
agS^ihe  ownS'l^^^^  “ m hture  proceeding! 

On  the  other  hand,  if  in  favour  of  the  accused,  it  will  render  it  still  more  necessarv  that 

rde!rr/^°vi\ia!“'“"^  wSjSi'ts 

We  send  herewith  all  the  documents  connected  with  the  Waterford  cases  • viz  — 
thfSi^^t  ““”8  ‘>to  attention  If  the  Boaid  to 

thPeota^trd^tfe  eS:gS"'°®  “-af  the  weirs  wiU  be  destroyed  by 

(C.)  Formal  complaint,  dated  2d  June,  and  application  for  the  rpiy.«vt>i  ^ ■ j 

enments  referred  to  in  the  report,  and  up™  whic’h  the  s„m«  weponuded  ' 

M?^feI!:i“s'StererT^^^^^^^  May,  with 

(E.)  Two  letters  from  Lord  Glengall,  30th  April  and  4th  May, 

(F.)  Letter  from  Catherine  Walsh,  22d  April,  with  Mr.  Ffennell’s  minute. 

(G.)  Minutes  of  Mr.  Stewart. 

_ (H.)  Board’s  instructions  to  Mr.  Barry,  19th  May,  and  Mr.  Barrv’s  rer.nrt  fi,  ■ 
non  of  the  weirs,  and  interviews  with  some  of  the  parties  complained  of.  ^ ^ 

(I.)  Original  drafts  of  summons. 

(J.)  Copies  of  summons  sei-ved  on  pai-ties. 


J.  C.  Walker,  Esq. 

&c.  tsic.  Sic. 


(signed) 


4/1  Redmond  Barr u. 
W.  J.  Ffennell. 


Extract  from  Mr.  Barry’s  Report,  from  Waterford  of  12  September  1846. 

“ Plenty  of  very  fine  salmon  in  the  market  to-day  from  the  Kilkenny  side  • all 
have  stopped,  but  tU  draught  nets  have  been  working ; the  price  tol7was  4 id  • 
talk  of  stopping  on  the  14th,  though  there  is  much  disappointment  at^e  ^ 

eL™onSml“!l,/'™‘'”“‘  They  wished  t!  fish 'S  the 
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Extract  from  Mr.  JBarrj^’s  Report,  from  Yougbal,  of  29  September  1846. 

“ All  law  seems  to  be  set  at  defiance,  in  the  salmon  fishery,  both  here  and  at  Cork  ; in 
the  latter  place,  salmon  were  publicly  exposed  for  sale  in  the  market  on  Saturday  last, 
26  Septernber,  and  on  Monday  veiy  fine  fish  was  hawked  about  the  town  openly  in 
Youghal  at  3 i d.  per  lb. ; the  run  of  peal  in  the  Blackwater  has  been  greater  this  season 
than  any  one  remembers.  It  is  true  the  weirs  all  along  the  Blackwater  are  dismantled,  but 
the  draught  nets,  the  cots,  and  the  anglers  are  at  full  work  still. 

The  m^istracy  seem,  under  the  present  circumstances  of  the  country,  unwilling  to  restrain 
any  means  of  increasing  temporary  resources,  and  the  coast  guard  and  constabulary  seem 
to  "be  quite  ignorant  what  they  should  do ; no  copies  of  the  new  Act  nor  fr^h  instructions 
have  been  issued  to  either  department,  and  the  greatest  ignorance  prevails  as  to  the  pro- 
visions of  the  present  law. 

“Icalled  upon  the  Coast-guard  department  here  on  the  subject  of  the  registry,  and  marking 
of  the  cots  on  the  Blackwater,  which  I had  frequently  urged  upon  them,  and  to  which  my 
attention  has  been  recently  directed  by  several  respectable  persons  in  this  quarter,  but  with- 
out an  especial  order  from  the  head  of  their  department,  they  cannot  undertake  the  duty,  as 
it  will  involve  considerable  trouble  and  expense.  I have  advised  them  to  bring  up  the 
registry-book  and  papers,  and  to  get  a painter  with  them  who  should  do  the  work  at  once ; 
if  the  Board  approve  of  this  course,  an  application  should  be  made  to  Sir  James  Dorabrain 
on  the  subject. 

“ The  bag-net  fishery  along  the  headlands  of  tliis  coast  is  becoming  very  general,  and  has 
been  remarkably  productive  this  season. 

“ It  is  rather  a gratifying  fact  that  none  of  the  fishermen  of  this  place  took  any  part  what- 
soever in  the  recent  disturbances  of  the  peace.” 


Extract  from  Mr.  Barry's  Report,  from  Waterford,  of  1 October  1046. 

“ All  the  cots  on  the  river  between  Granny  and  Carrick  and  Clonmel,  have  been  fishing 
away  for  salmon  up  to  the  close  of  last  week,  and  as  Captain  Newport  informs  me  are  still' 
continuing  to  fish.  The  mayor  has  been  interfering  here,  but  the  magistrates  along  the  river 
are  taking  no  trouble  in  the  matter,  and  the  constabulary  are  puzzled  what  course  to  take 
in  these  times  of  excitement  and  distress.  The  run  of  fish  has  been  universally  admitted  to 
have  exceeded  anything  for  several  years.  Copies  of  the  new  Act  should  be  distributed 
quickly.” 


— No.  88.  — 

Extract  from  Mr.  Barry's  Report,  from  New  Ross,  of  2 October  1846. 

“ I regret  to  say  that  I found  here  even  in  an  unusual  degree  the  same  disregard  for 
all  law  as  to  season  m the  salmon  fishery,  that  1 reported  in  the  Lee,  the  Blackwater,  and 
the  Suir, 

“ The  stake  nets  and  head  weirs  in  the  Suir  and  Barrow  appear  to  have  been  all  dis- 
mantled, but  other  modes  of  fishing  are  in  full  work.  Prime  salmon  may  be  had  at  any  of 
the  hotels,  and  I saw  this  day  withm  a mile  of  Ross  Bridge,  in  the  pool  under  Rosemount, 
20  cots  fishing  away  at  11  o’clock  in  the  morning.  It  was  no  use  for  me  to  remonstrate 
with  their  friend  Mr.  Magee,  or  with  the  constabulary ; all  admitted  that  it  was  a thing  of 
common  occurrence,  and  could  not  under  the  present  circumstances  of  the  country  be 
restrained,  the  peace  preservative  duty  of  the  police  being  quite  sufficient  to  give  them 
occupation,  and  the  magistracy  being  not  in  any  respect  disposed  to  encourage  a rigorous 
enforcement  of  a law  in  which  they  have  never  cordially  concurred. 

“ I visited  Mr.  Tighe’s  weirs  at  Innistiogue,  and  notwithstanding  the  numerous  com- 
plaints that  have  been  made  of  them,  I could  find  nothing  objectionable ; they  have  never 
been  fished  since  the  1st  of  September,  and  so  far  as  I am  competent  to  judge,  I see  no 
foundation  (in  a fishing  point)  for  the  cry  that  has  been  raised  against  them. 

“■  It  certainly  would  be  most  desirable  to  see  an  uninterrupted  navigation  of  the  Nore  to 
Thomastown,  in  which  case  the  Innistiogue  weir,  as  well  as  Mr.  Green’s  weir  a little  higher 
up,  may  be  an  impediment,  but  that  involves  quite  another  question,  and  it  is  a great  satis- 
faction to  me  to  believe,  that  in  regard  to  the  fisheries,  all  seems  to  be  right.” 


0.40.  k 4 


Appendix,  No.  4. 
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Appen^  No.  4-  _ No.  59.  — 

LETTER  from  Mr.  J.  C.  Walker  to  T.  N.  Redington,  Esq.,  relative  to  Illegal 
Weirs,  River  buir. 

2 February  1847. 

With  reference  to  your  letter  of  the  29th  ultimo,  transmitting  copy  of  report  from  the 
Crown  solicitor  upon  the  subject  of  offences  against  the  fishery  laws, 

I am  directed  by  the  Commissioners  of  Public  Works  to  state,  that  as  the  legal  proceed- 
mg-s  commenced  by  the  Crown  have  been  defeated  on  a technical  objection,  the  Board- 
in  pursuance  of  the  recommendation  contained  in  the  Crown  solicitor'^s  report,  have  ap- 
pointed two  persons  to  watch  the  weirs  on  the  River  Suir,  and  having  caused  such  instruc- 
tions to  be, issued  to  them  as  that  they  may  be  enabled  to  lodge  informations  against  anv 

person  mfnngmg  the  law  by  the  erection  of  illegal  weirs. 

I have,  8cc. 

(signed)  J.  C.  Walker,  Sec. 


— No.  60.— 

LETTER  from  Mr.  Kemmis  to  Commissioners  of  Public  Works,  relative  to  Illegal 
Weirs,  River  Suir. 


^ Kildare-street,  29  March  1847. 

Mr.  Kemmis  s compliments  to  the  Commissioners  of  Public  Works,  and  in  replv  to 
their  uou,  brought  by  Mr.  Patrick  Evitt,  relative  to  the  weirs  on  the  River  Suir,  begs  to 
inform  them  that  he  has  not  received  any  directions  whatever  on  the  subject  from  Govern- 
ment,  nov  have  any  mforaiations  returnable  to  the  assizes  as  yet  beea  sworn,  showine  the 
commiss.on  of  any  offence,  couseciuently  Mr.  Kemmis  is  not  in  a condition  as  yet  to  take 
any  step  m the  matter  referred  to.  It  .5  possible,  too,  that  the  informations,  when  sworn, 
W.1!  be  nrade  relnrnable  to  the  quarter  sessions,  in  which  case  Mr.  Magrath,  the  sessional 
Crown  solicitor,  will  prosecute  the  offenders.  ^ 


LETTER  from  Mr.  J.  C.  (V alker  to  T.  N.  Redington,  Esq.,  relative  to  Illegal 
Weirs,  River  Suir.  ° 


Thomas  Tobin,  of 
Passage,  East 
'Waterford. 

Patrick  M'Evitt. 


Office  of  Public  Works,  Dublin,  10  April  1847 
With  reference  to  your  letter  of  the  29th  January  last,  and  mine  in  reply  of  the  2d  of 
February  on  the  subject  ot  the  illegal  weirs  cn  the  Aiver  « Suir,”  and  irt  pSJance  of  the 
“ sbggestion  m Ins  report,  adverted  to  in  your  communication,  I bee  to  state 
that  the  two  persons  named  m the  marem  are  prepared  to  famish  ihe  Crown  solicitor  with 
the  necessary  inform  aboir  to  iirstrtute  the  proceedmgs  at  petty  sessions,  with  a view  to  the 
conviction  under  the  sixth  section  of  the  Act  8 8e  9 Viet,  c 108 
lire  Board  have  been  advised  by  the  Attorney-general,  that 'it  would  not  at  present  be 
prudent  to  put  the  summary  powers  of  this  Act  into  execution  and  remove  the  weirs  ■ but 
the  p oper  course  in  the  first  rnslance,  will  be,  that  the  parties  be  proceeded  agaiuM  for  thl 
penalties  piovided  by  the  sixth  section  of  the  above-mentioned  Act.  The  lloard  would 
suggest  ffiat  the  local  Crown  solicitor  should  be  instructed  to  have  the  mattei  a7soon  as 
possible  brought  before  the  magistrates  at  petty  sessions  in  the  district,  and  press  for  con- 
section  adverted  to ; should  the  magistrates  comprising  the  ^ench  be  anv 
of  Aqse  for  the  county  of  Waterford,  who  formerly  refused  to  convict,  and  still  entertain 

oVlhSwS?  t r""'’  ^ to  defer  their  decision  untU^ 

01  the  law  officer  of  the  Crown  be  taken  for  their  guidance  If  convinfinne  Ka  i,  j ^ j " 
these  proceedings,  the  Board  would  then  be  prepared,  under' the  AttomevTnAt.p  '^ 
to  i-esortto  the  summary  powers  forthe  removaf of  those  weirs  ^ ^ ® ® advice. 

When  the  parties  have  been  summoned,  the  Board  will  instruct  one  of  th..  • 

spec tors  to  attend  the  petty  sessions,  and  ^ou  will  have  the  Sness  ^ dire^  P 
solicitor  to  give  notice  to  the  Board  ofthe  ky  appointed.  Ci'own, 

I have,  &c. 

(signed)  X C.  Walker. 


— No.  62.— 


Extract  from  Mr.  Rarrg's  Report,  from  Waterford,  of  3i  May  1847. 

K. ''  .season  hitherto  has  been  a fair  average ; in  the  estuary  the  haul-net  fishers  have 
been  particularly  successful.  The  weirs  have  had  a fair  supply ; prices  varied  from  l s 8 d 

intheearlyseasontoi5.andtolid.,whichisffiepresentE  ' 

Ihe  great  Spit  Weir  at  Passage,  which  has  been  pronounced  illegal,  and  removed  by 

the 
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dangerous,  md  it  is  hard  to  say  which  is  more  culpable,  the  individual  who  dares  iSaw 
fcLTr  “i  ff ‘T’  t“^“  1 ”°v  ™ those  who,  finding  that  they  oaniTol  let 

Ihl  s,  hfcT'  rt'  " ■;  oF«»itement  preraila  h»e  on 

™ J i!  ■'u'uonred  that  the  cotmen  intend  to  sweep  the  whole  river  of  the  weirs  ■ 

ThM™rtrr°M''n“'’'“  ““'i  '»  “ believed  that  blood  will  be  split! 

Thetenanls  of  Mr.  Power  of  Faithlegg,  have  been  for  some  days  armed,  and  determined  to 
fi  e noon  the  cotmen.  When  a gentleman  of  Mr.  Power’s  position,  and  Mr.  DobWn  the 
sub..sheriffof  the  county,  sanction  such  proceedings,  it  would  seem  to  be  high  time^or  the 
Government  authorities  to  interfere  for  the  prevenuon  of  outrage.”  “ 


— No.  63.  — 

Extuact  from  Mr.  Barry’s  Report,  from  Kenmare,  of  3 July  1047. 

sal  Tw  ™ ■'j''™  of  *'>M  quarter  has  hardly  commenced,  hut  I revret  to 

wlficf  hurl  meTl  YT”  ' ’fl®  »>tominable  practice  of  poisoning, 

which  had  prevailed  formerly,  and  been  greatly  checked  by  our  meeting  in  OotoLr  1B4S 

RouSlY'lh?'’  “<*  '■reodfol  slaughter  was  committed  hist  Seek  on  the  Rive’t 

Rou^hty,  the  mam  tributary  of  the  Kenmare  estuary.  [ have  seen  some  influential  persona 
f|0m  the  neighbourhood,  and  done  all  that  I could  to  induce  them  to  eiert  tlraSv»^n 
the  prevention  of  this  dUgraceful  practice.  The  parish  priest  wdl  orSmorrow  S 
It  the  subject  of  remonstrance  with  his  flock;  but  the  law  is  deplorably  detoiYe  fo^Jbe 


— No.  64.  — 

LETTER  from  Mr.  Kemmiv  to  to  Prosecutions  for  Illegal 

Waterford  Summer  Assizes,  1847 
The  Queen  7.  Arthur  O'Neill 
Erecting  an  Illegal  Weir  at  Grantstown. 

The  Queen  v.  William  Power. 

Erecting  an  Illegal  Weir  at  Smitten  House  Point. 

The  Queen  v.  Andrew  Dogherly. 

Erecting  an  Illegal  Weir  at  Faithleg^. 

Sir, 

A_  ‘l-5a  Kiidare-street,  12  July  1847 

tion  of  ilS  '"'‘‘“‘■i  for  the  erec- 

1 this  day  raUved  froni  tL  ciS  oYlhrOrY  ’f  L™  ‘'‘“f 

the  above  cases  returnabl<»  fn  flio  • ^ of  Waterford,  informations  in 

once  sabmitled  ae  ™^0  ^ on  the  15th  instant.  I at 

should  be  proseenteSb^y  the  Crovvn  at  the’^ferntissi^  “ 

proTelS  ”lvLX“eralrnSleS^^  -“''o  subjectofihe 

that  under  the  direction  of  the  BrSll  nf  ® county  of  Kilkenny,  I understood  him  to  say, 
several  salmon  weirs  nn +>i  r-  last,  he  inspected  and  measured  the 

ISe  to  lve  evaeTe^^^^^  and  I therefore  take  for"g, anted  that  he  will  he 

weirs  and  how  fur  tiioir  cw  "A  • construction  aud  extent  of  the  above-mentioned 

reauest  that  Mr  Such  being  the  case,  I would 

forthwith  to  comnlefp  a ^Ijrected  by  the  Commissioners  of  Public  Works  to  proceed 

above-mentioned,  and  that  he  be  also 
and  to  call 

1 am,  &c. 

Wm.  Kemmis,  Crown  Solicitor. 
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Mr.  Kemmis’s  Report  of  Trials,  Illegal  Weirs,  River  Suir. 


Sir, 


45,  Kildare-street,  7 August  1847. 

for  the  iuformation  of 


Tn  reply  'to  vour  letter  of  the  6th  instaut,  I beg  .to  acqua.mt  you,  for  the  jutormation  ot 
the  CommlsioLrs,  that  there  ^vere  three  cases  at  the  last  Waterford  assy 
ties  with  nuisances  in  erecting  illegal  weirs  on  the  River^Suir;  viz.  that  of  Arthur  0 Neill, 
at  Grantstown,  against  whom  a true  biU  was  found  by.the.grand  jury,  but  who,  not  being 
amenable,  a Bench  warrant  was  directed  to  issue,  m order  to  make  him  so  at  the  next 


Secondly.  A case  against  Andrew  Doherty,  at  Faithlegg,  against  whom  a true  hill  was 
also'fouiid  • he  appeared  in  person,  and  traversed  the  case  until  the  next  assizes.  The  third 
was  that  of  William  Power,  at  Smitten  House  Point,  against  whom  a true  hill  was  found, 
and  when  called  upon  to  plead,  he  submitted,  i._e.,  pleaded  guilty,  but  upon  ite  being  repre- 
sented to  the  Court  (Judge  Perrin),  that  the  weir  had  been  already  prostrated,  the  traverser 
was  allowed  to  stand  out, upon  undertaking  to  appear  at  the  next  assizes  to  receive  judgment, 
if  he  gets  a month’s  notice  of  the  Crown’s  intention  to  bring  him  up.  I further  have  to 
state  that  at  Kilkenny  tbere  was  a most  important  Uial  before  Baron  Pennefather,  on  the 
subject  ofnuisances,  by  the  erection  of  weirs  in  the  tidal  part  of  a river,  viz.  The  Queen 
aswDSt  J<Jm  Potter,  for  the  erection  of  an  lUegal  weir  at  Snow  Hill,  m the  River  buii^ 
when  after  full  defence  by  counsel,  the  traverser  was  found  guilty,  end  the  Court  directed 
that  the  defendant  should  abate  the  weir  within  10  days  3 and  on  a separate  count  there  was 
also  a judgment  of  a fine  of  50  h-to  the  Queen. 

There  was  a direction  of  the  Court,  however,  not  forming  part  of  the  judgment,  that  this 
fine  should  not  he  levied  if  the  traverser,  within  14  days,  lodged  a certificate  with  the  clerk 
of  the  Crown,  signed  by  the  sub-sheritf,  stating  that  he  had  viewed  the  place  at  Snow  Hill, 
and  that  the  weir  had  been  pulled  down. 

The  learned  Baron  in  bis  charge  went  fully  into  tlie  law  of  the  ease,  as  well  as  the  plead- 
ings before  him,  and  clearly  gave  it  as  bis  opinion,  that  these  weirs  so  situate  were  nuisances 
as^well  to  the  fishing  as  the  navigation,  and  as  such,  indictable  at  common  law,  though  he 
does  not  now  think  them  indictable  under_  the  statute,  which  has  provided  a remedy  of  a 
different  nature.  ' Feeling  the  importance  of  this  case,  I inade  a full  report  on  the  subject  to 
the  Attorney-general,  immediately  after  the  trial,  and  have  since  been  able  to  furnish  him 
with  an  accurate  uole  of  the  learned  Baron’s  charge  in  this  case. 

1 mav  obseive,  in  conclusion,  that  besides  the  ordinary  Crown  counsel  (Messrs,  Scott 
and  Sausse),  I had  the  assistance  of  Mr.  Henry  Colies,  at  the  desire  of  the  Board,  and 
that  gentleman  gave  such  full  attention  to  the  case,  that  he  is  now  conversant  with  all  its 
details. 

I ought  to  add  that  Mr.  George  Tarrant,  the  engineer  sent  down  by  the  Board,  had 
fully  acquainted  himself  wiih  everything  necessary  to  be  known  as  a witness,  and  gave 
his  evidence  remarkably  well,  which  was  rendered  intelligible  by  the  excellent  maps  he 
produced.  As  yet,  I have  not  paid  this  geiUleman  for  his  loss  of  time,  as  a witness 
attending  the  trial.  I tould  only  offer  him,  according  to  the  rules  which  bind  me,  a 
sum  of  two  guineas  per  diem,  and  coach  hire;  the  two  guineas  consisting  of  one  for 
loss  of  time,  and  one  for  subsistence.  I chould  be  glad  to  pay  more  if  you  tliink  it 
ought  to  be  done,  but  in  that  case  you  should  get  an  order  from  Mr.  Redington,  to 
authorise  me  to  do  it.  Mr.  Fi  asei-,  the  other  engineer,  is  a most  intelligent  gentleman, 
was  at  Waterford,  as  well  as  Mr.  Tarrant;  him  I have  not  paid  at  all,  as  I had  some 
difficulty  in  including  in  my  accounts  a second  scientific  witness  in  those  cases,  and  I pre- 
sume that  the  Board  will  pay  that  gentleman’s  expenses,  as  well  as  for  the  preparation  of 

“‘I’'-  Iha«,8.c. 

To  J.  C.  Walker,  Esq.  (signed)  Wm.  Kmmis,  Crown  Solicitor. 


letter  from  Mr.  J.  C.  Walker  to  T.  N.  JRedinston,  Esq.,  relative  to  Pay  to  he  given  to 
Mr.  Tarrant,  for  his  Services  in  attending  as  Witness  for  the  Crown,  in  Illegal  Weir 
Cases,  at  \'l'aterford  and  Kilkenny. 


17  August  1847. 

The  Board  having  received  a communication  from  Mr.  Kemmis,  Crown  solicitor,  relative , 
to  the  rate  of  pay  which  should  be  given  to  Mr.  George  Tarrant,  an  engineer  in  the  emnloy- 
ment  of  the  Board,  for  his  services  in  attending  as  witness  for  the  Crown  in  the  late  illegal 
weir  cases,  at  Waterford  and  Kilkenny,  and  stating  that  the  highest  he  could  allow  was  two 
guineas  per  day,  for  services  and  expenses,  but  that  if  the  Board  recommend  a higher 
fate,  he  would  be  glad  to  pay  it,  on  being  authorised  by  you  ; ^ 
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m directed  to  communicate  that  the  Board  recommend  that  Mr.  Tarrant  be  paid  one 
guinea  and  a half  per  day  for  his  services,  together  with  the  actual  amount  of  his  tovelling 
and  hotel  expenses;  and  I have  to  request  that  you  will  authorise  Blr.  Kemmia to- make 
tikis  payment. 

I have,  &c. 

(signed)  Jos..C.  TTaZfter,, Secretary. 


— No.  67.  — 

LETTER  from  Mr.  W.  Kemmxs  to  3.  C.  Walker,  Esq.  forwarding  Report  of  the  Judo-ment 
Queen  v.  Fatter.  * 


. 45,  Kildare-street,  21  August  1847. 

I BEG  to  inform  you  that  I have  received  the  Attomey-geneial’s  directions  to  furaish  you, 
for  the  information  of  the  Commissioners  of  Public  Works,  a transcript  of  tlie  report  of 
the  judgment  in  the  case  of  The  Queen  u.  John  Potter,  according  to  the  desire  expressed 
in  your  letter  of  the  17th  instant. 

I have,  See. 

(signed)  W.  Kemmis,  Crown  Solicitor. 


KILKENNY  ASSIZES,  31  July. 

The  Queen  v.  Potter. 

Charge  of  Baron  Pennefather. 

Gentlemen  of  the  Jury, — T!>e  traverser  in  this  case  is  given  in  charge  to  vou  upon  an 
indictment  containing  a variety  of  counts.  The  fact  which  he  has  done,  i?you  b^eliere  he  did 
it,  is  the  erecting  or  keeping  up  of  a Scotch  weir  in  the  River  Nore.  In  the  three  first  counts 
ot  the  indictment  it  is-  alleged  that  he  did  this  in  violation  of  the  provisions  of  the  statute 
of  the  5th  and  8th  of  the  Queen,  c.  106;  but,  gentlemen,  I think  upon  the  construction  of 
those  three  counts  the  defendant  ought  to  be  acquitted,  for  I think  they  contain  an  aver- 
ment of  an  offence  against  the  22d  section  of  the  statute,  which  in  ray  mind  (and  I have 
changed  my  opinion  in  that  respect  after  a great  deal  of  consideration),  can  only  be  pro- 
ceeded against  and  remedied  by  magistrates.  The  Legislature  has  pointed  out  the  mode 
ot  proceeding  under  that  section,  and  it  does  not  appear  that  those  counts  are  sufficiently 
comprehensive  to  contain  a statement  at  common  law,  either  that  there  has  been  an  injury 
to  the  nghts  of  fishing,  or  to  the  rights  of  navigation.  Therefore,  although  I am  of  opinion 
that  a count  framed  under  the  statute,  if  it  also  shows  an  offence  sufficiently  full  at  com- 
mon law,  although  it  fail  under  the  statute  may  be  maintained  at  common  law,  yet  it  does 
not  appear  to  me  that  these  three  first  counts  are  framed  so  as  to  enable  the  Crown  to 
meet  the  objection  that  arises  on  theui.  The  statement  is  one  exclusively  founded  upon  the 
section  of  the  statute,  and  I do  not  think  that  there  is  a sufficient  averment  of  an  offence  at 
common  law.  I hold  this,  notwithstanding  ray  own  former  opinion  with  reourd  to  this 
section  of  the  statote,  and  notwithstanding  the  opinion  of  the  Court  of  Queeffs  Bench  in 
the  case  ot  The  Queen  u.  Ryan.  In  looking  to  the  indictment  in  that  case,  I find  that 
judgment  19  entered  up  for  the  Crown  upon  the  first  count  of  the  indictment,  which  is 
nearlvsimi  >ip  trt  tlio  Ai-of -fli.-Qa  ...P  *1, 1 . _ 1 _ 


nearlysimilar  to  the  first  three  counts  of  the  present  indictment;  and  althouo-h  Judo-e  Ciamp- 
ton  adverts  to  the  distinction  arising  upon  this  section  of  the  Act,  and  its  providine:  a penalty, 
^d  therefore  excluding  the  idea  that  the  Legislature  considered  an  indictment  to  the 


n.,=«  > T5  V ii.  — A — . ..vyuaiucicu  an  iimicimeut  to  tne 

Wueen  s ±5ench  the  mode  of  proceeding,  he  nevertheless  seems  to  have  considered  that 
count  did  contain  a sufficient  allegation  of  a nuisance  at  common  law ; a nuisance  either  to 
the  hshery  or  to  the  navigation.  That  is  unquestionably  the  opinion  he  appears  to  have 
entenained.  ihe  other  members  of  the  Court  appear  to  have  been  of  the  same  opinion; 
and  tnejudgment  IS  entered  on  that  record  for  the  Crown  upon  the  first  and  last  counts  of 
tlie  indictment.  However,  I certainly  do  not  agree  with  that  count,  upon  the  Grounds  I 
have  just  mentioned.  >15 

I should  follovv  the  decision  in  that  case,  were  it  not  that  there  are  other  counts  in  the  pre- 
sent indictrnent  that  may  embrace  all  the  questions  which  the  j uiy  have  to  try ; and  I rather 
give  my  opinion  upon  the  three  first  counts,  that  the  counsel  for  the  Crown  may  consider  it 
with  a view  of  seeing  whether  they  will  follow  the  frame  of  these  counts,  or  alter  them  upon 
some  future  occasion ; and  it  is  therefore  I said  so  much,  because  ray  direction  to  the  jury 
is  irery  short,  namely,  that  upon  those  three  first  counts  they  must  acquit  the  defenda-ut 
Gentlemen  of  the  Jury,  the  other  counts  of  the  indictment  are  those  which. are  to  be  sub- 
mitted to  your  consideration,  and  they  allege  that  the  erection  of  this  weir  was  an  injury  to 
the  navigation  of  the  river ; aud  in  other  ■ counts  it  is  alleged  that  at  tlie  place  where  the 
weir  was  erected  the  people  were  entitledito'a  right  of  fishing,  and’  that  the  weir  is  preju- 
dicial to  that  right. 

_ Gentlemen  of  the  Jhry,  Fdo  not  imdersta-nd  tfiose  counts  as  laying  the  injury  to  be  the 
nnpeding  the  fish  from  going  up  the'  riven  1 do  not'  understand  that'that  is  the  meaning 
of  the  counts,  or  tliat  the  nuisance  is  au  injury  to  those  who  live  in  a higher  portion  of  the 
0.40.  ^ river; 
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river ; but  tLe  injury  is  to  those  who  would  have  a right  to  fish  in  the  place  in  which  the 
weir  has  been  erected.  That  is  the  of  the  cliarge  staled  in  the  indictment,  and  to 

that  your  attention  q^uoad  the  fishing  should  be  confined. 

Now  gentlemen  of  the  Jury,  it  appears  very  plainly  from  the  evidence  that  there  has  been 
an  injury  . the  fish  taken  in  the  weir,  and  that  to  a certain  extent  (if  there  was 

nothing  more),  the  weir  must  be  an  injury  to  the  right  of  those  who  are  capable  of  taking 
the  fish,  if  the  fish  could  be  taken. 

Gentlemen  of  the  Jury,  in  ray  opinion  the  statute  of  Magna  Charts,  which  is  declaratory 
of  the  common  law  of  the  land,  has  not  been  repealed  by  the  5th  &.  6th  of  Victoria ; and  that 
statute,  which  is  declaratory  of  the  common  law,  declares  and  enacts  that  fish  shall  not  be 
taken  by  fixed  engines.  I think  that  it  is  the  sound  construction  of  the  statute,  that  the 
sea  is  open,  and  the  right  of  fishing  is  open,  and  that  right  should  not  be  interfered  with 
by  any  fixture  in  the  soil ; and  I am  therefore  of  opinion  that  those  Scotch  weirs  are  against 
the  common  law,  and  they  are  indictable  if  they  create  an  injury. 

Now  the  injury  stated  here  is  to  peraons  having  the  right  of  fishing  in  the  place  in  ques- 
tion, and  the  answer  given  to  the  injury  complained  of  by  them  is,  that  they  could  not  by 
any  possibility  take  salmon  in  that  place,  for  that  salmon  in  that  part  of  the  river  could 
not  be  taken  by  line,  by  fishing-rod,  or  by  moveable  nets. 

Gentlemen  of  the  Jury,  it  is  very  hartf  to  say  what  the  case  might  be  if  this  weir  were 
levelled,  and  not  in  existence,  and  if  there  could  not  be  means  by  which  to  fish  this  por- 
tion of  the  river  by  nets  ; and  I am  to  tell  you  that  if  the  people  of  the  neighbourhood  had 
the  right  of  fishing,  and  if  they  could  fish  there,  and  if  that  right  was  interfered  with  by  the 
Scotcn  weir,  itmust  be  considered  illegal  and  a nuisance.  Ifthey  had  no  such  right,  or  ifit 
was  impossible  for  them  to  avail  themselves  of  the  right,  it  would  be  damnum  absque  injuria, 
or  rather  no  damnum  at  all ; but  that  the  people  of  the  neighbourhood  had  the  right  is  quite 
clear,  for  all  the  subjects  of  the  Queen  have  a right  to  fish  in  a navigable  river,  and  no  one 
has  a right  to  fix  down  engines  to  take  fish  ; and  if  they  do,  it  is  agjunst  the  common  law 
of  the  land,  and  that  law  has  not  been  altered  by  the  6th  and  6th  ot  the  Queen. 

Then,  gentlemen  of  the  Jury,  with  regard  to  the  navigation ; everypart  of  a navigable  river 
is  to  be  considered  as  the  Queen’s  highway,  and  any  obstruction  to  that  navigation  is  a 
public  nuisance,  to  be  remedied  by  indictment.  Mr.  Alcock,  upon  another  part  of  his 
argument  which  it  served,  cited  a case,  and  a very  late  one,  in  which  that  principle  is  laid 
down,  but  it  requires  no  authority.  It  is  well  established  as  long  as  I can  recollect,  and 
therefore  you,  gentlemen  of  the  jury,  are  to  consider  whether  the  rights  of  persons  have 
been  interfered  with  by  the  erecting  of  this  Scotch  weir. 

The  man  who  owns  a small  boat  is  as  much  under  the  protection  of  the  law  as  the  owner 
of  a vessel  of  1,000  tons  burthen ; and  he  has  a right  to  the  free  use  of  the  way  as  much 
as  the  proprietor  of  the  largest  ship  ; and  it  is  for  you  say  if  that  right  of  way  has  been 
interfered  with.  You  have  heard  agood  deal  of  evidence  upon  the  subject.  I shall  not  repeat 
a syllable  of  it.  I leave  it  entirely  to  you,  gentlemen  of  the  jury.  You  will  carry  in  your 
mind  the  situation  of  the  weir  with  regard  to  the  quay  ; the  quay  is  not  complained  of  and 
, probably  it  has  been  erected  so  long  that  it  could  not  be  complained  of.  You  will  judge  of 
the  state  of  the  weir  just  below,  it  scarcely  projects  further  into  the  river,  and  say  whether 
the  weir  per  se  does  occasion  an  injury  to  the  navigation.  The  great  injury  appears  to  be  the 
depriving  boats  of  the  benefit  of  back  water,  a great  benefit  to  small  boats  heavily  laden  • 
and  you,  gentlemen  of  the  jury,  will  consider  if  the  weir  be  a nuisance  to  them  in  this 
regard.  If  it  be,  it  signifies  nothing  that  it  is  no  injury  to  large  vessels  which  are  able  to 
keep  more  in  the  middle  of  the  river. 

Upon  the  whole,  you  will  consider  whether  the  rights  of  the  Queen’s  subjects  to  fish  in 
that  river  are  injuriously  afiected  by  the  weir;  and  secondly,  wheiher  the  rights  of  naviga- 
tion, such  as  I have  pointed  out  to  you,  have  been  injured.  I have  stated  my  opinion 
more  at  length,  as  the  question  here  is  one  of  great  importance  to  the  parties. 


Mr.  5co«.— We  are  very  much  indebted  to  your  Lordship  for  so  fully  and  clearlv  statin? 
your  view  of  the  law.  J s 


Mr.  A/coc*  submitted  that  the  effect  of  the  23d  section  of  the  Act  of  Parliament  was  to 
exempt  from  the  penalty  imposed  by  the  previous  section  all  such  weirs  as  had  been  erected 
for  20  years  before  the  passing  of  the  Act,  and  then  this  brought  the  case  within  the  decia 
ratory  provisions  of  the  18th  and  IDth  sections  of  the  statute. 


1 I’'"''  militate  against  any  danse  in  the  statute 

that  establishes  any  nght.  ''  ^ow»iui.c 

Mr.  .l/cocJobaer.ei,  that  in  proceedings  for  a penalty,  20  years-  possession  was  rendered 
a protection  to  the  weir.  -f  r 


mitTf  ^ advised,  bring 


Mr.  X/coeft.— Not  a writ  of  error  as  to  stake  nets.  I contend  that 
hey  be  prohibited  by  the  statute,  or  unless  so  disposed  as  to  create  an 


they  are  legal  unless 
injury. 


Baron  Pennefather.~The  18th  section  of  the  Act  decides  that  the  use  of  Scotch  weirs  was, 
to  say  the  least  of  it,  doubtful,  and  that  it  is  proper  to  regulate  them  ; and  as  far  as  it  does 
not  regulate  them  it  leaves  them  as  it  found  them. 


Mr. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELEc;T  committee  on  fisheries  (IRELAND).  85 

Mr.  referred  to  the  comment  on  the  2Sd  section  of  the  Act. 

The  J ury  acquitted  the  traverser  on  the  first  three  counts,  and  found  him  guilty  on  all  the 
remaining  ones. 

Mr.  Alcock.— As  they  find  the  weir  to  be  a nuisance  to  the  navigation,  I cannot-struggle 
against  that  finding,  but  I did  intend  to  argue  in  arrest  of  judgment  upon  the  invalidity  of 
the  other  counts.  Let  them  enter  the  judgment  upon  the  other  counts. 

Mr.  Scott. — I beg  to  call  your  Lordship’s  attention  to  the  fact,  that  this  weir  was  pro- 
ceeded against  before  and  ordered  to  be  prostrated,  and  they  re-erected  it  subsequently. 

Mr.  A/cufft.— Notwithstanding  the  decision  of  this  day,  I must  say  that  I consider  the  law 
is  still  questionable. 

Baron  Pennefather. — I intend  to  enter  up  judgment  upon  some  one  of  the  counts  for  the 
injury  to  the  fishery,  and  to  enter  a fine  on  another  of  the  counts  for  the  obstruction  of  the 
navigation. 

Mr.  Alcock  said  they  meant  to  raise  the  question  at  the  next  assizes.  Upon  a former 
occasion  there  was  a verdict  against  them  on  the  three  first  counts,  and  they  were  acquitted 
on  all  the  rest. 

Baron  Penne/aMcr.— Let  the  defendant  abate  this  weir  within  10  days,  and  let  it  be 
entered  upon  the  fifth  count,  and  let  a fine  of  bOl.  be  entered  upon  the  eighth  count,  and  lot 
there  be  a memorandum,  not  forming  part  of  the  judgment,  that  the  fine  is  not  to  be  levied 
if  the  weir  be  abated  within  a fortnight. 

Mr.  Scott. — Let  the  fine  be  on  the  fifth  count,  as  it  alleges  the  fact  of  the  salmon  beino- 
taken.  ° 

Mr.  Kemmis  suggested  that  the  abatement  should  be  within  10  days,  and  that  if  the 
under-sheriff  certified  to  the  clerk  of  the  Crown  within  14  days,  that  he  had  served  the 
in  , and  that  the  weir  was  taken  down,  the  not  to  be  returned, 

which  the  Court  approved  of. 

Mr.  Alcock  said  he  would  raise  no  technical  questions  on  the  subject. 

The  traverser  slated  that  he  would  be  able  to  abate  the  nuisance  in  a day. 


— No.  68.  — . 

LEITJ^  from  Mr.  J.  C.  Walker  to  T.  N.  Redington,  Esq.  forwarding  Letters  from  Lord 
Gletiffall  and  Constable  Hughes,  relative  to  the  Salmon  Fisheries  on  the  Suir. 

11  September  1047. 

I BEG  to  enclose,  in  accordance  with  the  directions  of  the  Board,  copies  of  two  letters 
from  Lord  Glengall,  and  of  a statement  from  Constable  Edmond  Hughes,  relative  to  the 
salmon  fisheries  on  the  River  Suir,  with  a view  to  their  being  submitted  to  His  Excellency 
the  Lord  Lieutenant. 

Commissioners  think  it  probable  that  in  the  particular  prosecution  reported  upon  by 
Constable  Hughes,  the  onus  of  proof  did  lie  on  the  prosecution  ; but  the  object  of  the  Board 
m calling  the  attention  of  His  Excellency  to  the  accompanying  correspondence  is  to  show 
the  open  breach  of  the  laws  which  has  been  so  long  persisted  in  by  the  weir  owners  on  the 
Waterford  nver. 

Ihe  Government  have  on  many  occasions  prosecuted  to  conviction  the  owners  of  these 
wens,  who  were,  in  many  instances,  magistrates  and  persons  in  the  upper  classes  of  society, 
and  at  ihe  last  assizes  several  of  the  weirs  were  again  proved  to  be  illegal,  and  notwithstand- 
ing this,  the  practice  ©fusing  them  for  taking  fish  has  been  openly  continued. 

The  Board  take  the  liberty  of  drawing  his  Excellency’s  attention  to  the  provisions  of  the 
several  hishery  Acts,  which  vest  in  the  coast  guard  and  constabulary  the  power  to  enforce 
the  observance  of  these  laws,  and  they  would  suggest  that  copies  of  the  enclosed  corre- 
^ondence  be  sent  to  the  heads  of  these  departments  for  their  information,  and  that  his 
Excellency  would  be  pleased  to  authorise  their  using  the  force  at  their  command  for  the 
suppression  of  offences  against  tlie  Fishery  Acts,  especially  in  the  case  which  is  the  subject 
qt  tins  communication,  where  the  open  breach  of  tlie  laws  on  the  part  of  persons  of  con- 
sideration  is  calculated  to  produce  the  worst  effects  on  the  minds  of  the  people,  and  has,  in 
very  many  instances,  led  to  serious  consequences  and  to  breaches  of  the  peace. 

I have,  8cc. 

(signed)  J.  C.  Walker. 
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5 & 6 Viet.  c.  106, 
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7 & 8 Vict.c.  106, 
s.  1. 

8 & 9 Viet.  c.  108, 
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Messrs.  Barry  and  FJenmlVs  Report  on  the  Fisheries  of  the  River  Carra,  County  Kerry 

Sir>.  Dublin,  18  Febniary- 1848. 

In  compliance  with  the  instructions  communicated  in  yourletter  of  the  22d  December, 
we  have,  in  the  progress  of  our  recent  tour  along  the  south-western  coast  of  Cork  and 
Kerry,  devoted  some  days  to  a very  minute  inquiry  into  the  general  circumstances  of  the 
Carra  River  in  the  latter  county,  in  reference  to  the  several  points  stated  in  the  memo- 
rial of  Foley  and  othei-s,  which  accompanied  your  letter,  as  well  as  to  documents  from 
other  parties  interested  in  those  fisheries,  upon  which  we  had  been  before  instructed  to 
make  a joint  report. 

Mr.  Bari-y’s.  anticipations,  in  his  report  of  the  1st  December  1847  on  Foley’s  memo- 
rial, have  in  some  degree  been  realised,  we  having  ascertained,  beyond  contradiction,  that 
reasons  extrinsic  of  the  question  of  “ close  season  exist  for  the  progressive  deterioration 
in  the  value  of  all  the  Carra  fisheries.” 

• We  held  a meeting  at  Glanbeagh  for  the  weir  and  estuary  fisheries,  and  one  at  Kilor- 
glin  for  the  lake  arid  tributaries.  On  both  ’ occasions  it  was  fully  admitted  that  there  never 
was  at  any  rime  an  efficient  system  of  protection  of  the  spawning  fish,  and  that  for  the 
last  two  years  it  has  been  utterly  disregarded.  Here  it  may  be  proper  to  mention  that 
the  feeling  in  favour  of  a judicious  measure  for  insuring  protection  by  means  of  a river 
police,  to  be  paid  by  an  assessment,  was  universal,  and  a most  earnest  desire  was  expi'essed 
that  the  subject  should  be  brought  under  the  consideration  of  the  Government, 

Next  to  the  right  of  protection  there  can  be  no  doubt  that  the  more  close  and  frequent 
fishing  of  the’  estuary  of  the  Carra  by  stake  and  haul-nets  must  have  caused  a diminu- 
tion in  the  produce  of  the  weirs  belonging  to  the  memorialists;  and  it  seems  to  be  quite 
necessary  for  the  purpose  of  giving  due  protection  to  the  whole,  fishery,  that  the  mouth 
of  the  river  be  defined  under  the  27th  section,  5 8c  6 Viet.  c.  106,  and  we  devoted  a 
considerable  time,  in  the  presence  of  the  weir  owneia  and  the  estuary  fishers,  to  the  ex- 
amination of  the  place,  with  a view  to  the  attainment  of  this  object.  This  case  furnishes 
us  with  a clear  illustration  of  what  we  have  for  some  time  believed  to  be  serious  defects 
in  the  terms  of  the  27th  section  rendering  the  powers  of  the  Commissioners,  in  the  ad- 
ministration of  the  law,  exceedingly  embarrassing,  and  in  several  instances  an  utter  nullity. 

1st.  Because  “proprietors  of  several  fisheries  within  the  limits  thereof”  are  excluded 
from  the  operation  o^  any  restraint  in  regard  to  that  section,  and,  as  in  the  case  of 
the  Eallycroy  River,  in  the  County  of  Mayo,  veiy  slender  evidence  of  the  existence  of 
such  several  right  gives  to  an  influential  proprietor  a monopoly  to  the  prejudice  of  the 
public,  who  are  restrained  from  fishing  “within  half  a mile  seaward,  or  along  the  coast 
from  the  mouth  of  any  such  river.”  If  this  restraint  be  salutary,  the  proprietors  of  the 
several  fisheries  must  participate  in  its  benefit,  and  as  it  was  clearly  designed  to  improve 
the  fisheries  of  the  whole  estuaij  and  river,  there  seems  to  be  no  just  reason  why  “the 
proprietors  of  a several  fishery  within  the  limits  thereof”  should  be  permitted  to  contravene 
a regulation  to  the  detriment  of  persons  having  rights  in  other  parts  of  the  river  or  of 
the  public  at  large.  ’ 

It  seems  to  be  an  unaccountable  anomaly,  that  in  the  22d  section,  which  gives  powers 
to  the  Commissioners  to  define  mouths  of  rivers,  in  i-elerence  to  fixed  engines,  the  saving 
of  rights  exteirds  only  to  proprietors  of  a several  fishery  “in  the  whole  of  such  estuary 
river.  ’ Now,  in  the  present  case  the  Rev.  Denis  Mahony,  and  his  tenants  and  lessees  and 
tlie_ tenants  of  Lady  Deadly,  who  are  the  only  fishers  in  the  estuary,  claim  a several  right 
which  has  been  recognised  by  the  local  tribunals,  although  we  believe  it  to  be  like  many 
other  cases,  no  better  than  usurpation ; but  it  would  completely  nullify  any  effort  on  the 
part  of  the  Board  to  render  the  definition  of  the  mouth  of  this  river  beneficial  to  the 
whole  fisheries  of  the  river,  lakes,  and  tributaries. 

_ 2d.  Because  if  we  fix  the  mouth  of  this  river  in  that  place  which  we  consider  best  under 
Its  peculiar  circumstances,  we  leave  unprotected  all  above  that  line,  iticludino-  some  very 
valuable  points,  inasmuch  as  the  restraint  extends  “ half  a mile  seaward,”  or  along  the  coast 
frorn  the  mouth  of  any  such  river.  And  there  is  uo  hindrance  from  using  the  interdicted 
engines  anywhere  above  the  line.  It  is  rather  remarkable,  in  the  22d  section  before  referred 
to,  tins  anomaly  does  not  exist,  the  words  being,  “seawards,  coastwards,  or  inwards  ” It 
therefore  appears,  that  even  though  Lady  Headly  and  ihe  Rev,  Mr.  Mahony  have  not  several 

permitted  to  use  nets  immediately 
above  the  defined  mouth.  We  respectfully  submit  that  the  terms  of  the  27th.section  are  in 
this  instance  insufficient,  and  that  the  restraint  should  be  so  far  assimilated  to  that  in  the 
2Ld  section  as  to  enable  the  Commissioners  to  render  the  restriction  operative  inwards  as 
well  as  seawards,  wherever  the  pecuUar  circumstances  of  the  locality  vender  it  desirable 
U is  clear  that  the  parties  who  sought  for  the  definition  of  the  mouth  of  this  river  are 
utteily  Ignorant  of  the  effects  which  would  follow  from  the  adoption  of  their  several  nro- 
positions.  Mr.  Barry  had  visited  the  place  several  times,  and  endeavoured  to  explain  to^the 

VOnlfl  IP  thp  Prmaoniian/-o  nnea  H/T.  r'  j , r.,  . _ 


E 


lar^s  what  would  be  the  consequence  m each  case.  Mr.  C.  Dowd,  a lessee  of  the  Rev 
).  Mahony,  and  the  owner  of  the  stake  weir  on  the  shore  of  Castleman  Bay,  on  the  lands 
of  Doags,  being  mainly  desirous  to  keep  what  be  calls  the  poachers  at  as  great  a distance 
bLMrSfnf.iH  PI  “l“p  baling  pools,  would  iii  tho  mouth  between  Ross- 

faeagil  1 omt  and  Bkck  Point;  this  of  course  is  too  absurd  to  be  discussed.  He  then  nro- 
posed  a line  from  Black  Point  to  Reenullagone  Point,  in  which  case  the  distance  between 

the 
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the  banks  being  2,000  feet,  or  680  feet  over  a quarter  of  a mile,  would  be  wholly  unavailable  Appendix, ’No.  4 

under  -the  2lst°section.  He  next  proposed,  from  Reenullagone  Point  to  Threenoiighter,  

which  being  exactly  1,000  feet,  would  be  under  a (garter  of  a mile,  and  therefore  avail- 
able for  the  protection  of  what  is  called  the  Docks  Fishery,  leaving  the  whole  of  Carragh 
Creek  open  to  those  who  repudiate  the  notion  of  Lady  Headly’s  and  Mr.  Mahony’s  several 
rights.  In  this  proposition  Mr.  Foley,  the  lessee  of  the  weirs,  was  disposed  to  concur  ; but 
certainly  Carragh  Creek  partakes  more  of  the  character  of  an  estuary  than  a river,  and  we 
are  more  disposed  to  adopt  Mr.  Mulvauy’s  sv^gestion  of  a line  between  the  townlands  of 
Knuckawnglass  and  Curi-ahin,  although  it  will  certainly  leave  the  most  vulnerable  part  of 
Carragh  Creek  open,  most  especially  the  narrow  space  between  Reenullagone  Point  and 
Threenoiighter,  which,  under  the  proposed  alteration  in  the  law,  we  should  decidedly  prefer 
for  purposes  of  le=iitimate  protection  to  the  whole  interests  of  the  estuary  and  river. 


The  third  and  next  cause  to  which  we  are  disposed  mostly  to  attribute  the  decline  in 
the  Cavra  fisheries  generally,  for  all  below  the  weirs  have  also  declined,  is  the  very  inju- 
dicious closeness  with  which  the  memorialists  fish  their  weirs  a.nd  pools. 

It  appears  by  a sketch  of  the  Carra  weirs,  taken  by  the  direction  of  Mr.  Bariy  on  the 
22d  April  1844,  and  referred  to  in  his  long  report  of  the  7th  May  following,  pap  7,  to 
which  we  refer,  that  there  existed  at  that  time  a kind  of  gap  or  free  pass  marked  on  the 
plan  A which  used  to  allow  the  fish  to  pass  up  and  down  at  ordinary  floods.  This  gap  on 
our  late  visit  appears  to  have  been  wholly  stopped  up  by  Foley,  Im  alleging  that  it  was 
intended  to  give  a downward  passage  to  the  spent  fish  formerly,  and  not  as  a free  gap,  but 
that  the  Sunday  opening  is  now  quite  sufficient  for  that  purpose.  The  other  obstructions 
referred  to  in  Mr.  Barry’s  report  of  1844,  pages  8 and  9,  appear  to  be  occasionally  used. 
The  hurdles  are  still  upon  the  ground  ; the  temporary  barrier  of  stones  may  be  set  up  m a ' 
few  hours  and  notwithstanding  the  vigilance  of  one  of  Mr.  Mahony’s  keepers  placed  opposite 
to  the  weir  it  is  still  asserted  that  the  law  is  not  strictly  observed ; but  it  is  only  fair  to 
admit,  that  although  this  weir  is  at  best  a very  rude  sort  of  structure,  Mr.  Foley  appears,  in 
the  construction  of  his  rails  and  inscales,  to  have  conformed  to  the  regulations  of  the  Act. 

We  have  now  come  to  the  fourth  and  last  of  those  causes,  quite  exclusive  of  the  question 
of  season  which  have,  in  our  opinion,  produced  a decline ; we  mean  exceedingly  close  fishing 
with  sweep  nets  in  the  lake ; they  are  generally  about  85  fathoms  long,  and  6 fathoms  deep, 
and  cost  about  11 /.  ,,  , 

The  effect  of  the  enforcement  of  the  law  obliging  Mr.  Foley  to  observe  the  weekly  close 
time  in  the  season  of  1844  was.  in  the  followhig  spring,  an  unusual  appearance  of  fish  m 
the  lake  which  induced  all  persons  having  any  ostensible  rights  to  exercise  them  themselves, 
or  to  hive  out  their  rights  to  othera.  This  was  loudly  complained  of  by  some  of  the  estuary 
fishers;  and  we  refer  to  Mr.  Barry’s  report  on  a memorial  of  Foley’s,  dated  1 March  of 

^n\hTs' memorial  strong  evidence  is  put  forward  ia  the  sworn  testimony  of  the  clerk  and 
agent,  who  purchased  the  fish,  that  the  great  run  of  spring  fish  into  the  lakes  had  taken 
place  before  the  opening  day,  then  the  12th  of  February,  inasmuch  as  that  m the  first  16 
days,  up  to  the  1st  of  March,  not  move  than  26  salmon  had  been  taken  in  the  weir  and 
hauls  adjacent.  i i • 

Having  thus  stated  the  causes  for  which  the  several  parties  interested  m the  fisheries  are 
alone  responsible,  we  come  at  once  to  the  great  and  perplexing  question  involved  m the  in- 
quiry, namely,  the  suitableness  of  the  present  close  season  to  the  general  interests  of  this 
locality.  It  is  undeniable  that  the  fishery  of  the  weirs  and  estuary  of  the  Carra  have  been 
progressively  deteriorating,  and  we  have  had  ample  proofs  in  the  evidence  produced  to  us, 
that  they  are  now  in  a very  depressed  state. 

1st.  It  appears  that  in  1841  Mr.  Foley’s  fisheries  were  rated  in  the  books  of  the  Cahir- 

civeen  Union  at  a net  annual  value  of  200  Z.-s.-tf. 

And  after  a minute  and  deliberate  inquiry  they  have  been  reduced  to  - 40  10  - 

As  stated  in  a return  from  the  union,  Lady  Headley’s  fishery  was  rated  at  60  - - 

Reduced  to  - - - - - " " - ” -10-- 

John  O’Dowd’s  fishery,  rated  in  the  Killarney  Union  originally  at  70  Z.  - 70  - - 

Increased  to  - 160  - - 

And  reduced  after  to  - - - - - - " ‘ “ “ 

Dr.  Griffin  and  sundry  others,  for  net  hauls  at  the  Books  fishery, 
valued  at  - - ,-86-- 

Reduced  to  - --  --  --  --  - 53  10- 


It  is  proper  to  mention  that  we  have  reason  to  believe,  that  the  very  bad  season  of  1847, 
which  was  general  through  Ireland  and  Scotland,  was  the  main  foundation  for  this  reduc- 
tion, although  it  was  admitted  that  the  previous  season,  1846,  was  a good  average. 

It  is  quite  clear  to  us,  from  the  great  weight  of  uncontradicted  evidence  of  all  persons  in 
all  parts  of  this  river,  estuary,  and  lake,  that  the  waters  of  the  Carra  are  unusually  early, 
that  the  spring  fish  run  unusually  early,  and  that  a portion  of  the  mesent  open  season 
is  wholly  unavailable  to  Foley’s  weirs.  The  notion  of^ovember  and  December  as  open 
time,  we  wholly  repudiate,  there  being-  no  dissentient  from  the  fact  that  these  are  the  prin- 
cipal spawning  months;  notwithstanding*  that  it  is  alleged  by  several  respectable  persons  that 
there  is  a run  of  unexceptionable  fisjt  in  the  two  last  months  of  the  year,  and  that  during  these 
months  there  is  no  run  from  the  to  the  lake  of  fish  near  to  spawn,  the  assertion  being 
that  the  fish  which  run  during  those  months  do  not  spawn  until  the  following  autumn. 

0.40.  1 4 Upon- 
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Upon  those  statements  we  profess  ourselves  unable  to  offer  any  decided  opinion  ; and  upon 
this  occasion  as  well  as  others  we  had  reason  to  regret  that  we  liad  it  not  in  our  power  to 
make  some  practical  experimentSj  by  which  their  correctness  may  be  tested,  as  they  seem  to 
be,  to  a certain  extent,  inconsistent  with  the  ordinary  habits  of  the  fish  in  other  places. 

Upon  a general  review  of  all  the  circumstances  of  this  case,  and  after  a deliberate  con- 
sideration of  all  its  bearings,  we  have  come  to  the  conclusion  of  stating,  that  we  think  it  no 
*’^3“  jiistice  to  give  to  the  memorialists,  and  to  all  those  who  fish  in  the  estuary,  the 
full  benefit  of  the  power  reserved  to  the  Commissioners  in  the  late  Act  9 & 10  Viet.  c.  I14 
s.  4,  extending  the  open  season  to  the  month  of  January^  and  we  should  be  decidedly  dis- 
posed to  curtail  the  last  month  of  the  present  open  season  (August),  during  which  it  appears 
ihat  there  is  a considerable  run  of  spawning  fish.  ‘ 

We  are  aware  that  in  offering  this  opinion  we  incur  all  the  responsibility  of  recommendino- 
a coui-se  at  variance  with  the  principle  of  uniformity,  which  it  would  be  so  desirable  to  ut^ 
liold,  and  which  we  should  be  so  unwilling  to  abandon  if  we  did  not  so  conscientiously  feel 
that  It  was,  m this  instance  as  well  as  in  other  cases,  in  its  practical  results  opposed  to 
justice,  reason,  and  the  general  good. 

Whatever  our  feelings  and  opinions  on  this  point  originally  may  have  been,  we  are 
coerced  by  the  experience  which  we  have  had  for  some  years,  by  what  may  be  almost  called 
the  unanimous  voice  of  the  whole  country,  and  by  the  most  irresistible  proofs  in  pa-ticular 
cases,  to  declare  that  we  consider  the  principle  wholly  untenable,  and  that  the  dissatisfac- 
tion which  prevails  throughout  Ireland  at  present  upon  the  subject,  is  likely  to  lead  to  tbp 
most  disastrous  consequences  to  our  fisheries. 

It  may  be  truly  said,  that  the  principle  of  unqualified  uniformity  was  ne?atived  in  the 
.yeiy  firat  statute  in  which  it  was  propounded,  the  33d  section  of  the  5 & 6 Viet!  liavinc  g-iven 
to  the  Commissioners  a power  to  alter  the  close  season  when  it  is  expedient  Additional 
facilities  were  afforded  for  the  same  purpose  by  the  3d  and  4th  section  of  the  7 & 8 Viet,  c 108 
vlct^  of  variation  further  affirmed  in  the  last  statute,  4th  section  of  the  9 & 10 

™ '"Stance  been  induced  lo  eJercise  those  powers  it  is 
S If  (S  s f Eenerally  emnplaraed  of,  and  it  is  asserted  with  tmlb,  as  we  believe 

J'=ta"ni]iation,  although  calculated  to  increase  the  facility  of  punishing  breaches  of 
tae  lav  , has  operated  in  some  cases  very  injuriously,  and  produced  effects  the  fery  converse 
^.^“'’“1?“°  ®*P'cta'1  i ”c  eveiywhera  inquired  and  ascertained  what  mav 
oi^th^^and'isv*  number  of  convictions  under  the  36tli  or  had  section 

the  o and  6 Victoria,  for  having  fish  in  possession,  or  offerinff  it  for  sale  dM^infr,^lv^c 
season,  have  been  very  few  indeed,  and  it  is  quite  notorious  lhaf  it  has  becomroullffh 

have  reached  the  estuary,  they  are  so  far  recruited  i to  be  not\„„l5les„meCod  ' 

In  addition  to  the  description  of  the  Carra  fisheries  mven  in  Mr  h > 

1844,  we  beg  to  add  a few  statistical  facts.  The  distance  from  thf 
Knuckawnglass  to  Cairagh  Bridge  to  which  the  tide  fiots  is  ^ P^oposed^  mouth  at 
riom  Carragh  .Bridge  to  the  salmon  weir  - - _ _ 

From  the  salmon  weir  to  the  lake  - _ . 

Length  ofCarragh  Lake  - - . _ 

From  the  Lake  to  Blackstone  Bridge  _ " “ " 

Blackstone  Bridge  to  Beelalow  Bridge  - . ' ' 

Leelalow  Bridge  to  Loughuamula  - - - . T 

subrMel  Ma7q.;r„ra„mr®  O'lT  ^ 'vuen 

sculatii-esoftlielate  Judge  Day;  James  O’Counell  i the  repre- 

liev.  Denis  Mahony  ; Mr.  Chute;  Captain  Stokes’  and  a, -“ewton, esq. ; 
pnetors.  ,\1]  the  interests  are  small  except  those  of  Folpv  ’ ’’i  ^ principal  pro- 

faahony.  We  unite  in  the  opinion  SSeX  Mr  bJ!  8^-  “r. 

expediency  of  all  parties  joining  in  a cLtribntmn  Report  of  1844,  in  the 

Fo  ays  Weil,  under  the  tiims  of  the  4S  sect, lTvict'’r,nr®  ”,  S>P  “ 

fish,  we  have  little  doubt  that  this  would  hecoL  a most  iitaSSLg"!  tlu*^^ 


200  perches 

- 248  „ 

- 360 

- 4 miles  and  S«  „ 

- 1 mile  and  48  „ 

2J  miles 

Si  „ 

much 
repr^ 


. (signed) 


J.  Redmond  Barru, 
TV.  J,  Fj'ennell. 
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Mr.  Ffennell’s  Repoet  on  the  Salmon  Fisheries  of  Donegal  Bay. 

Sir^  Belmullet,  5 May  1848. 

Tub  state  of  the  salmon  fisheries  is  very  unfavourable  in  Donegal  Bay,  and  round  the 
coast  between  Sligo  and  Ballina. 

The  proprietors  of  the  small  rivers,  where  fishing  of  considerable  value  some  time  since 
exisledffind  that  the  increased  number  of  bag  nets  introduced  during  late  years  has  rendered 
them  comparatively  valueless,  they  have  in  consequence  ceased  to  protect  the  breeding  fish, 
as  the  owners  of  bag  nets  and  draught  nets  will  not  contribute ; the  consequence  is  that  the 
interests  of  all  parties  have  greatly  deteriorated,  and  to  remedy  this,  they  generally  advocate 
an  assessment,  by  which  all  deriving  profit  shall  be  compelled  to  pay  an  equitable  share. 

Knowing  few  places  in  Ireland  where  the  measure  is  more  required,  at  one  time  the  salmon 
fisheries  of  this  district  were  very  valuable.  This  was  before  the  introduction  of  bag  nets, 
and  for  some  time  after;  but  where  improved  modes  of  capture  are  extensively  employed  in 
the  sea,  and  in  consequence  of  a transfer  of  property  from  one  party  to  another  arise,  and 
while  a suffering  party,  smarting  under  the  infliction,  and  having  little  if  any  interest  ceases 
to  protect,  and  ine  other  party  in  ignorance  or  improvidence  declines  to  do  so,  the  final 
result  is  a loss  to  the  country  at  large. 

Under  those  circumstances  the  introduction  of  bag  nets  has  not  effected  a public  gain, 
while  it  has  inflicted  upon  many  individuals  a severe  loss. 


(signed)  W.  J.  Ffennell. 


’ — No.  71.— 

Extract  from  Mr.  Barry's  Report,  referring  to  the  Salmon  Fisheries,  10  June  1848. 

“ I AM  far  from  thinking  that  the  Act  S 8c6  Victoria  did  not  contain  matter  and  confer 
powers  which  1 had  hoped  to  see  turned  to  purposes  of  improvement,  as  well  as  of  regula- 
tion of  the  fisheries  of  Ireland.  Its  provisions  with  respect  to  the  salmon  fisheries  exhibit, 
I assert,  a most  consummate  knowledge  of  the  subject,  and  taken  on  the  whole  would,  if 
vitTorously  administered,  constitute  as  judicious  a code  as  could  have  been  framed  to  meet 
the  various  and  conflicting  interests  concerned,  and  the  perplexing  difBculties  of  that 
important  branch. 

“ It  must  be  remembered  that  in  bestowing  upon  this  measure  such  unqualified  approba- 
tion, I especially  include  the  powers  given  to  the  Commissioners  in  the  38d,  34th  and  35th 
sections  of  the  5th  and  6th,  and  3rd  and  4th  sections  of  the  7th  & 8lh  Victoria,  enabling 
them  to  suit  laws  to  nature  in  fixing  the  close  season  in  different  localities. 

“ I am  far  from  being  insensible  to  the  importance  of  uniformity  of  season,  if  prac- 
ticable, but  experience  convinces  me  that  the  principle  is  wholly  untenable. 

“ I am  equally  pei’suaded  that  without  an  efficient  and  fairly  paid  staff,  for  the  pro- 
tection of  the  spawning  fish,  no  improvement  can  be  expected,  and  that  measures  for 
effecting  passes  and  removing  obstructions  to  the  progress  of  the  fish  must  not  be  left 
to  individual  interference,  but  must  be  provided  for  by  the  superintending  department,  at 
the  cost  of  the  parties  benefited. 

“ Nobody  can  deny  that  the  salmon  fisheries  of  Ireland  are  at  present  at  the  lowest  ebb. 
Universal  'dissatisfaction  prevails.  Those  who  derive  any  little  benefit  to  be  had,  are, 
except  in  few  instances,  contributing  nothing  to  the  protection  of  the  upper  waters;  and  I 
am  sorry  to  say  that  the  work  of  destruction,  so  far  from  being  restrained,  is  looked  upon 
with  indifference  by  the  upper  proprietors. 

“ And  above  all  things,  nothing  is  more  to  be  deplored  than  the  undefined  state  of  the  law, 
in  regard  10  claims  of  ‘ several  fisheries.’ 

In  many  cases  there  are  the  most  pvepostei'ous  attempts  at  usurpation,  and  in  others 
habitual  encroachments  upon  private  rights,  both  leading  to  frequent  breaches  of  the  peace, 
and  euo'endering  the  veiy  worst  spirit  in  the  several  localities  upon  a subject,  which  of 
all  others  requires  a cordial  spirit  of  co-operation.  Upon  this  head  I beg  to  refer  to  my 
Report  on  the  Feal  Fisheries. 

“ The  first  page  in  the  First  Report  of  the  Commissioners,  1843,  contains  a full  and  candid 
exposition  of  the  principles  upon  which  it  was  intended  to  administer  the  law,  ‘ to  leave 
to  the  public  in  general  the  power  of  causing  the  law  to  be  enforced.’ 
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Appendix,  No.  4.  “ In  few  cases,  unfortunately,  in  Ireland  can  this  principle  be  found  to  work.  In  the  case 

— ~ of  the  fisheries  it  has  utterly  failed. 

“ When  the  5 & 6 Victoria  was  passed  there  existed  a law,  interdicting  the  inter- 
ference of  the  constabulary  iu  fishery  protection  ; after  two  years’  experience,  it  became 
necessary  to  call  iu  their  aid,  and  the  1st  section  of  the  7 & 8 Viet,  rendered  them  to  some 
extent  an  executive  department  for  the  protection  of  the  fisheries ; but  the  duty  may  be 
said  to  be  more  permissive  than  imperative;  and  though  the  heads  of  the  department  are 
most  anxious  to  render  the  services  of  the  force  in  this  instance  effective,  whether  it  is 
that  they  are  not  sustained  by  the  magistrates  and  gentry,  or  that  the  duty  is  very 
onerous  and  unpopular  without  remuneration,  they  have  not  generally  done  much  good. 

“ The  unanimous  cry  through  Ireland  for  an  Assessment  Bill  proves  the  general  belief 
that  a district  force  is  quite  indispensable. 

“ I have  little  doubt  that  a more  active  course,  on  the  part  of  the  Commissioners  and  their 
officers,  would  have  produced  more  favourable  results.” 


LETTER  from  Mr.  Kemmis  to  J.  C.  Walker,  Esq.,  relative  to  Illegal  Weirs  on  the 
River  Suir. 

Sir,  Kildare-street,  22  June  1848. 

I TAKE  leave  to  address  you  on  the  subject  of  prosecutions  for  the  erection  and  fishing 
illegal  weirs  in  the  River  Suir,  with  a view  to  evidence  being  obtained  through  the  medium 
of  the  Board  of  Fisheries,  and  thus  rendering  these  prosecutions  as  effective  as  may  be  at  the 
approaching  assizes. 

There  are  at  present,  as  you  may  see  by  the  papers  sent  herewith,  bills  of  indictment 
found  against  Arthur  O’Neill,  for  erecting,  &c.  a weir  at  Grantstown;  against  Andrew 
Dogherty,  for  a weir  at  Faithlegg,  both  in  the  county  of  Waterford  ; and  against  Patrick 
Sliallow,  for  aweir  at  Pigstye,  and  against  Patrick  Shanahan,  for  a weir  at  Saowhill,  both 
in  the  county  of  Kilkenny. 

Upon  a consultation  of  counsel  the  evidence  set  forth  in  these  papers  has  been  deemed 
necessary,  and  as  the  case  is  not  like  a criminal  offence  on  land,  where  I have  the  assistance 
of  the  resident  magistrates,  and  the  officere  and  men  of  the  constabulary  force,  I must  have 
recourse  to  the  aid  of  the  inspectors  of  fisheries  to  procure  the  evidence  and  statements  of 
such  scientific  persons,  bailiffs,  and  others,  as  may  support  the  case. 

I need  not  remind  you  of  the  vast  importance  of  these  cases,  when  viewed  rather  as  the 
establishment  of  civil  rights  than  the  suppression  of  criminal  offences,  hence  it  i.s  that  I 
request  this  assistance  to  be  furnished  from  the  fishery  department;  and  I would  suvo-est 
that  scientific  witnesses,  well  acquainted  with  the  respective  localities  where  the  s^eral 
weirs  are  erected,  with  the  currents  of  the  river  at  all  periods  of  the  ebb  and  tide,  capable 
also  of  giving  evidence  as  to  the  natural  history  and  haoits  of  salmon,  and  other  fish  • as  to 
the  construction  and  operation  of  weirs,  and  as  to  fishing  generally ; persons  understandino- 
the  navigation  of  the  River  Suir  practically,  as  well  with  small  as  large  craft,  and  conse- 
quently acquainted  with  the  effect  of  the  currents,  both  of  wind  and  water. 

It  is  difficult,  nay,  impossible,  in  the  hurry  and  pressure  of  business  during  the  assizes, 
to  get  up  or  examine  into  a case  of  this  nature,  requiring  so  much  previous  arrano-ement  and 
examination ; but  it  appears  to  me,  that  with  the  instructions  now  given  the  offi^cers  of  the 
Board  will  be  able  to  gel  up  the  entire  case  before  circuit.  Should  they  have  any  difficulty 
they  have  the  assistance  of  their  own  solicitor,  and  their  counsel,  Mr.  Henry  Colles,  who 
is  fully  acquainted  with  it,  and  Mr.  Colles  will  hold  a brief  on  the  trials  below. 

I would  be  obliged  if  the  evidence  of  the  several  witnesses  is  sent  to  my  office  here  in 
Dublin,  in  sufficient  time  to  let  me  have  briefs  made  out  for  the  assizes. 

I have,  8tc. 

(signed)  William  Kemmis,  Crown  Solicitor. 

I think  it  would  be  very  desirable  if  the  inspector  of  fisheries  could  get  any  one  to  attend 
(luring  the  swearing  of  the  petit  jmy,  who  could,  of  his  own  knowledge,  inform  me  of  any 
individual  who  is  himself  a weir  owner. — W.  K. 
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LETTER  from  Mr.  Walker  to  Mr.  Kemmis,  relative  to  Illegal  Weii-s  on  the  River  Suir. 

gjj.  Office  of  Public  Works,  6 July  1848. 

In  reply  to  your  letter  of  the  22d  ultimo,  I am  to  inform  you  that  the  Board  have  now 
procured  tie  attendouce  of  id  r.  Fraser,  c.  B.,  who  can  give  all  necessary  information  as  to 
the  weirs  on  the  Kiver  Suir,  and  also  as  to  the  channel  of  the  rivet,  and  he,  with  Mr.  Barry 
(the  inspector  of  fisheries  under  this  Board),  will  attend  on  you  to-morrow  morning,  at  your 

office,  at  11  o’clock.  ,,  Tur  n ^ m u • 

The  Board  have  also  written  to  London,  to  Mr.  Ffennell  (the  other  inspector  of  fisheries 
under  the  Board),  to  request  his  attendance  in  Dublin  without  delay,  m order  tliat  he  may 
also  give  you  such  information  and  assistance,  as  his  knowledge  and  experience  will  enaole 
you  to  carry  on  the  prosecutions.  . • , , 1 r 

The  Board  however  recollect,  that  at  a former  consultation  with  the  then  law  officers  of 
the  Crown  the  allowance  of  Mr.  Ffennell  was  objected  to  by  them.  Every  further  assistance 
the  Board  can  afford  through  their  officers  they  will  be  happy  to  give,  but  they  do  not  think 
that  they  would  be  justified  in  interfeiing  to  the  extent  that  you  require  in  a case  properly 
entrusted  to  you  as  Crown  soUcitor,  and  which  you  have  on  so  many  former  occasions  had 
under  your  charge,  and  successfully  carried  out.  _ _ . . . . 

Captain  Fraser,  h.  k.,  employed  by  the  Admiralty  in  sui-veymg,  is  now  at  W aterford,  and 
the  Board  would  recommend  that  a communication  should  be  made  to  him  with  a view  to 
obtain  his  opinion  with  respect  to  the  question  as  affects  navigation. 

I have,  &c. 

(signed)  J.  C.  Walker,  Secretary. 


— No.  74.  — 

LETTER  from  Mr.  Walker  to  T.  N.  Redhigton,  Esq.,  relative  to  Illegal  Weirs. 

Sir,  7 July  1848. 

I AM  directed  to  acquaint  you  that  the  Board  have  been  called  upon  by  Mr.  Kemmis, 
Crown  solicitor,  to  prepare  evidence  against  the  parties  using  illegal  weire,  the  erection  of 
which  has  been  attended  with  such  unpleasant  consequences,  as  producing  collision  between 
the  cotmen  and  weir  owners. 

The  Board  are  sending  their  inspector  of  fisheries,  Mr.  Barry,  to  Waterford,  for  the  pur- 

Eand  they  request  his  Excellency’s  the  Lord  Lieutenant’s  sanction  to  his  employing  a 
solicitor  to  assist  him,  he  being  well  acquainted  with  all  the  circumstances  of  the  case, 
as  well  as  with  those  who  will  be  best  able  to  give  evidence  in  support  of  the  prosecution 
carried  ou  i)y  the  Crown  solicitor. 

(signed)  J.  C.  Secretary. 


— No.  75.  — 

Mr.  FfennelVs  Report  on  Waterford  Stake  Weirs. 

Department  of  Fisheries. 

Office  of  Public  Works,  Dublin, 

Sir,  13  March  1849. 

I ATTENDED  at  the  Waterford  assizes  on  the  6th  instant,  to  give  evidence  in  the  case  of 
the  Crown  against  Arthur  O’Neill,  for  erecting  an  illegal  stake  weir  on  the  River  Suir.  This 
case  lay  over  from  last  assizes  ; its  hearing  was  then  adjourned  at  the  request  of  the  traverser, 
who  was  ill  at  the  time.  It  has  been  again  adjourned  by  Judge  Perrin,  with  several  other 
cases,  in  consequence  of  the  great  accumulation  of  criminal  business,  which  arose  since  the 
summer  assizes  of  last  year,  the  time  allowed  for  Waterford  not  being  sufficient  to  enable 
the  Judges  to  get  through  the  entire  business. 

Mr.  O’Neill  has  been  re-bouud  to  appear  next  assizes. 

Upon  an'iving  in  Waterford,  I learned  that  many  weirs  had  been  recently  re-erected  in 
tlie  river,  and  that  several  of  them  were  upon  the  sites  for  whicli  persons  hadtieen  convicted 
previously  for  erecting  similar  weirs  ; to  satisfy  myself  fully  upon  this  point,  I proceeded 
down  the  river,  and  found  the  infoimatiou  I had  received  to  be  correct.  I attach  hereto 
a list  of  those  weirs. 

The  Board  are  already  fully  aware  of  the  circumstances  connected  with  the  illegal  prac- 
tice which,  despite  the  decisions  of  the  law,  liave  been  persevered  in  upon  the  River  Suir, 
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by  parties  in  high  position,  both  with  respect  to  property  and  station,  and  by  which  the 
laws  have  been  brought  into  contempt,  and  the  lower  classes,  who  have  been  and  continue 
to  be  the  sufferers,  made  to  feel  that  there  is  no  practical  remedy  for  the  protection  of  the 
poor  man  s rights  j and  it  has  so  happened  just  at  this  time,  that  when  one  of  the  latter 
class  111  this  locality,  neglected  to  obey  the  law  in  a minor  degree,  he  was  immediatelv 
punished.  The  case  I allude  to  is  this  : a Passage  drift  net  fisherman  ventured  out  without 
having  obtained  a licence  under  the  late  Act ; he  was  immediately  detected  by  the  police 
brought  before  a bench  of  magistrates,  his  net  forfeited,  and  a fine  inflicted  j he  deserved 
the  punishment  no  doubt,  but  it  so  happened  that  this  same  man  has,  upon  several  occasions 
been  summoned  by  the  Crown,  and  has  given  evidence  against  the  owners  of  illegal  weirs* 
and  under  the  existing  circumstances,  it  would  be  impossible  to  convince  the  lower  classes 
that  equal  justice  is  administered. 

I shdl  be  glad  to  confer  with  the  Board,  as  to  what  steps  should  he  taken  in  this  matter 
and  will  be  prepared  to  offer  some  suggestions  upon  it  when  it  comes  under  discussion.  ' 

I am,  ftc. 

(signed)  Wm.  J.  Ffennell. 


LIST  of  Illegal  Weirs  inspected  by  fV.  J.  Ffennell,  upon  the  River  Suir 
7 March  1849.  ’ 


No.  l.  Slake  weit  at  Christendom;  nets  not  yet  up  ; William  Power  coiwieted  in  1844 
tor  weir  upon  this  site.  ’ 

^^No.  2.  Stake  weir  at  Little  Island  ; nets  up  and  fishing  ; Patrick  Shallow,  convicted  in 

No,  3,  Stake  weir  at  Snow  Haven ; nets  not  yet  up ; Shallow,  convicted  at  last  Kilkennv 
assizes  (Summer  1848).  J 

No.  4.  Stake  weir  in  King's  Channel ; Arthur  O’Neill,  to  be  tried  neat  assizes. 

No.  5.  Same  - - - . _ gaQ,e. 

No.  6.  Stake  weir  at  Ballyscannan ; nets  up  and  fishing;  Kent,  convicted  in'l844. 
in  18°44’'  B»Uy«'»*"i'>n;  nets  np  and  fishing;  Michael  Dobbyn,  conticted 

No.  0,  Weir  at  Faithleg;  nets  not  yet  up;  Charles  M'Carthy,  convicted  in  1844 

No.  9,  Stake  weir  at  Bellevue;  nets  up  and  fishing ; Patrick  Power,  convicted  in  1844 
before,’"'  ”P  i B-o^nson  Thomas,  convicted 

No.  11.  Head  weir  at  Harringtown  Point,  Little  Island  ; weir  never  here  before. 

No.  12.  Stake  weir  at  Paper  Mills ; weir  never  here  before. 

No.  13.  Weir  at  Faithleg;  nets  up  and  fishing ; Patrick  Treacy,  convicted  in  1844 
KrltmlyaSr""  “ ®”°"'  ““  at  last 

beta,’"'  "P  and  fishing;  weir  never  here 

No.  16.  Same  - 5^^,^ 

No.  17.  Head  weir  at  Cheek  Point ; up  last  year,  first  time, 
beta.’"'  “*  “P  Taaacy,  convicted 

sutatt’ei  EaaWy;  Patrick  Treacy,  convicted  before;  and  Mr.  Hanghten 


No.  20.  Head  weir  at  Dunbrody ; up  tor  last  three  years 

^No.  21.  Slake  weir  at  Faithleg;  nets  np  and  fishing;  Andrew  Dogherty,  convicted  in 
No.  22.  Stake  weir  at  Kilcnllen ; nets  up  and  fishing;  Patrick  Mead,  convicted  before. 
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and  Inspectors  of  Irish  Fisheries,  from  the  Year  1842  inclusive,  on  tlie  subject  of  Offences  ^ 

against  the  Irish  Fishery  Laws,  or  the  Prosecution  of  such  Offences;  and  also  a Return 
of  the  Number,  Nature,  Periods,  and  Results  of  such  Prosecutions,  distinguishing  those 
instituted  at  Quarter  Sessions,  at  Assizes,  and  in  the  Queen’s  Bench,  and  specifying  at 
whose  suit  such  Prosecutions  were  instituted,  and  also  the  Costs  and  Expenses  attending 
the  .same. 


SCHEDULE. 


From  the  Master  of  the  Court  of  Queen’s  Bench 


From  Crown  Solicitors : 


Leinster  Circuit  - - p.  94 

Munster  Circuit  ••  - p.  107 

North  East  Circuit  - - p-  107 

North  West  Circuit  - - P-  107 


From  Clerks  of  Peace  : 

Cork  County  - - - p-  109 

Clare  County  - - - p-  109 

Donegal  County  - “ P*  H2 

Londonderry  City  and  County  p.  112 


From  Sessional  Crown  Solicitors: 


Antrim  County  - - “ P-  H3 

Clare  County  - - - p.  113 

Cork  County,  East  Riding  - p.  113 
Cork  County,  West  Riding  p.  113 
Cork  City  - - - p.  114 

Donegal  County  - - p.  114 

Galway  County  - - p-  114 


Galway  County  - - - p.  108 

Leitrim,  Roscommon,  and  Sligo 
Counties  - - - - p.  108 

Mayo  County  - - - p-  108 


Waterford  County  - - p.  112 

Waterford  City  - - - p.  112 

Wexford  County  - - ■ P- 


Kerry  County 

Londonderiy  City  and  County 
Louth  County 
Sligo  County  - - - 

Waterfoi-d  County  - 
Wexford  County  - 
Wicklow  County  - 


p-  114 
p.  114 
p.  114 
p.  115 
p.  115 
p.  115 
p.  1 18 


Letter  from  E.  Lucas,  Esq.  to  H.  R.  Paine,  Esq. ; 25  March  1843  --- 

Letter  from  E.  Lucas,  Esq.  to  H.  R.  Paine,  Esq,  ; 13  May  1844 

Letter  from  E.  Lucas,  Esq.  to  H.  R.  Paine,  Esq. ; 29  June  1844  . - . 

Letter  from  T.  N.  Redington,  Esq.  to  the  Commissioners  of  the  Board  of  Works  ; 
29  January  1847 


p.  116 

p.  117 
p.  117 

p.  117 


From  the  Master  of  the  Court  of  Queen’s  Bench. 

, Queen’s  Bench  Office,  7 March  1849. 

r honour  to  acknowledge  the  receipt  of  your  letter  of  the  6th  instant,  enclosing 
an  Order  of  the  House  of  Commons,  dated  the  20th  February,  which  calls  for  certain 
returns  connected  with  prosecutions  on  account  of  offences  t^ainst  the  Fishery  Laws  in 
Ireland,  In  reply,  I hare  to  state  that  I hare  no  documents  relative  to  Crown  prosecutions 
in  my  department  (the  civil  side  of  the  Court  of  Queen’s  Bench). 

I have  laid  your  letter  and  the  enclosed  order  before  Mr.  Mahony,  the  clerk  of  the 
Crown,  who  has  informed  me  that  no  prosecutions  for  offences  against  the  Fishery  Laws  in 
Ireland  have  been  instituted  at  the  Crown  side  of  the  Court  of  Queen's  Bench. 

I am,  8cc. 

(signed)  Arthur  Bushe, 

Master  Queen’s  Bench. 


0.40. 
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AppeT'dbc,  No  4. 


FROM  CROWN  SOLICITORS. 


From  the  Crown  Solicitor,  Leinster  Circuit, 
g. . 46,  Kildare-street,  8 March  1849. 

In  reply  fo  yopr  letter  of  yesterday's  date,  caUiog  for  a leturp  re()aired  by  an  Ordw  of 
the  Hoare  of  Commons  of  the  20th  February  1849,  relating  to  the  J 

I have  the  honour  to  state  that  immediately  on  receipt  of  the  “rf®' /T  '“‘X, 
in  your  letter  to  me  of  the  27th  ultimo,  I applied  to  theclerks  of  the  Clown  of 
of  Wexford,  Waterford,  and  Kilkenny,  in  whose  hands  ‘>>®  *e  veS 

alone  authentic  information  can  be  procured,  for  a return  of  the  proceedin^,s  y 

1842,  and  the  result  of  such  proceedings,  as  stated  in  the  order.  _ 

Owing,  as  I suppose,  to  the  business  of  the  assizes  which  are  go’^g  on,  I 
only  recived  a return  from  the  clerk  of  the  Crown  for  the  county  of  ^rlkenny,  but  so  soou 
as  1 shall  hear  from  the  clerks  of  the  Crown  for  Wexford  and  Waterford,  the  return  shall 
be  prenared  and  transmitted  without  delay. 

' I have,  &c. 

T.  N.  Redington,  Esq.  (signed)  Wm.  Kemmis, 

8cc.  See.  &c. 


Crown  Solicitor. 


From  the  Crown  Solicitor,  Leinster  Circuit. 

My  Lord  Kildare-street,  Dublin,  18  May  1842. 

In  accordance  with  the  directions  contained  in  your  Lordship’s  letter  of  the  12th  mstaut, 
I have  taken  the  opinion  of  the  law  officers  of  the  Crown  on  the  subject  of  “ an  estuary 
and  “several  fishery;”  I have  now  the  honour  to  report  that  those  officers  consider  that 
there  is  no  legal  signification  attached  to  the  word  estuary,  differing  from  us  ordinary  ac- 
ceptation; that  a several  fishery  means  an  exclusive  fishery,  and  may  be  exercisable  m an 

*^?beg  leave  to  enclose  the  case  submitted  to  tlie  Attorney  and  Solicitor^eneral,  with  their 
opinion,  for  your  Lordship’s  information. 


To  Lord  Eliot,  Irish  Office,  London. 


{ have,  &e. 

(signed)  William  Kemmis. 


From  the  Crown  Solicitor,  Leinster  Circuit, 
gjj.  Kildare-street,  Dublin,  28  March  1843. 

I HAVE  to  acknowledge  the  receipt  of  your  letter,  enclosing  a copy  of  Mr.  Lucas’s 
communicatiou  to  him  on  the  subject  of  illegal  weirs,  and  I beg  to  inform  you  that  mstvuc- 
tions  to  the  effect  contained  in  Mr.  Lucas’s  letter  have  been  forwarded  to  me  by  Govern- 
ment. I am  as  yet  ignorant  of  the  proceedings  contemplated,  and  of  the  parties  to  be  pro- 
secuted ; I should  therefore  be  glad  lo  see  Mr.  Mulvany  (who,  I presume,  holds  some 
official  situation  in  connexion  with  the  fishery  branch  of  your  Board),  as  soou  as  he  can 
make  it  convenient  to  call.  1 have  not  that  gentleman’s  address,  or  1 should  write  to  say 
that  I should  he  glad  to  see  him  any  morning  between  10  and  11  o’clock,  if  it  suits. 

I have,  &c. 

H.  R.  Paine,  Esq.,  Secretary.  (signed)  William  Kemmis. 


From  the  Crown  Solicitor,  Leinster  Circuit. 

Sir,  Kildare-street,  Dublin,  11  April  1843. 

With  reference  to  your  letter  of  the  3d  instant,  and  the  statement  which  accompaoied  it 
with  respect  to  illegal  weirs,  I beg  to  send  for  your  information  a case  which  I submitted 
to  the  Solicitor-general,  with  his  opinion  thereon,  as  to  the  mode  of  proceeding  against  the 
parties  concerned  as  owners,  &c,;  and  should  it  be  necessary  to  take  any  proceedings  in 
these  matters,  you  will  direct  such  proceedings  as  may  be  necessary,  through  the  sessional 
Crown  solicitor  of  the  district;  the  names  of  whom,  with  their  several  addresses,  I beg  to 
send  you  in  the  accompanying  list. 

1 am,  &c. 

W.  F.  Mulvany,  Esq.  (signed)  William  Kemmis. 

Office  of  Public  Works. 


See  Appemlixi 

p.  1C2. 


From  the  Crown  Solicitor,  Leinster  Circuit, — Illegal  Weirs. 

Sir,  Kildare-street,  25  July  1844. 

Referhing  to  my  report  of  the  22d  insiant,  on  the  above  subject,  as  the  matter  appears 
to  be  at  present  under  the  immediate  consideration  of  Government,  I write  to  inform  you 
that  at  tlie  Kilkenny  assizes,  which  have  just  terminated,  there  were  indictments  preferred 
and  found  a'^ainst  weir  owners,  as  well  for  illegal  fishery  as  for  an  obstruction  of  the  River 
Barrow.  T^e  cases  for  the  obstructions  to  the  navigation  were  traversed  to  the  next  assizes, 

while 
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while  those  for  illegal  fishery  were  tried  before  Baroo  Pennefather  ou  the  22d  instaat  at  Appendix,  No.  4- 

Kilkeniiy  5 1st,  against  two  persons  of  the  name  of  Shallow,  who  had  recently  erected  a 

weir  without  any  right : after  a long  discussion  on  the  construction  of  the  Fishery  Act 
the  parties  were  found  guilty.  2d,  against  Mr.  Patrick  William  Power,  who  defended 
himself  by  trying  to  prove  that  the  weir  was  erected  above  20  years.  This  was  a most 
important  case,  for  though  it  was  proved  that  the  weir  was  erected  above  20  years,  with 
tlie  interruption  of  two  years,  yet  this  being  a Scotch  weir,  which  the  judge  was  of  opinion 
had  not  been  legalised  by  the  recent  Act,  and  a weir  which  he  considered  otherwise  illegal, 
he  directed  the  jury  to  find  Mr  Power  guilty,  which  they  did  accordingly.  The  learned 
judge  said,  however,  that  the  law  of  the  case  was  not  free  from  difficulty,  and  that  he  would 
reserve  it  for  consideration.  As  I consider  that  you  are  anxious  for  any  information  on  this 
subject,  I write  the  above  hasty  r^ort,  to  which  I annex  a memorandum  of  the  judge’s 
observations  on  the  trial  of  Mr.  Power.  The  immediate  attention  necessary  for  other 
circuit  business  at  Nenagh  prevents  any  further  report  from, 

Yours,  &c. 

E.  Lucas,  Esq.  (signed)  William  Kemmis. 


From  the  Crown  Solicitor,  Leinster  Circuit. 

Sir,  Kildare-street,  29  August  1844. 

I HAVE  applied  to  the  Board  of  Works  to  ascertain  if  Mr.  Frazer  had  sent  in  any  report 
as  to  the  Spit  of  Passage  weir  being  prostrated,  and  the  accompanying  is  the  reply.  I also 
spoke  to  Mr.  Magratb,  the  sessional  solicitor,  Waterford,  this  day,  who  says  the  original 
weir  was  half  a mile  in  breadth ; that  he  cannot  at  present  state  how  much  it  has  been 
reduced,  but  that  he  will  let  me  know  in  a few  days  from  a safe  person,  who  is  in  no  way 
interested  in  the  case,  if  I wish  it.  If  1 can  do  anything  in  the  matter  let  me  know. 

I am,  &c. 

Richard  Pennefather,  Esq.  (signed)  William  Kemniis. 

&c.  &c.  &c. 


From  the  Crown  Solicitor,  Leinster  Circuit. 


, ^ 45,  Kildare  Street,  2 March  1846. 

In  reply  to  the  minute  of  reference  of  the  Under  Secretary  on  the  accompanying  letter 
from  Lord  Carew,  and  the  letter  which  accompanied  it  addressed  to  his  Lordship  Sy  Mr. 
Arthur  O’Neill,  complaining  of  the  severity  of  certain  legal  proceedings  against  him  at  the 
approaching  assizes  of  Waterford,  for  using  a weir  on  the  River  Suir,  the  Crown  solicitor 
® to  state,  that  there  are  two  prosecutions  at  present  pending  at^insfc  Mr 

O Neill  at  the  approaching  assizes  of  Waterford,  instituted  by  the  Crown,  under'^the  direc- 
tions ot  the  Attorney-general,  one  for  erecting  and  using  an  illegal  weir  at  Grantstown,  in 
^e  county  of  Waterford,  and  a second  against  Mr.  O’Neill  and  a person  named  William 
Kennedy,  for  a similar  offence,  and  for  obstructing  the  navigation.  At  the  last  assizes  a 
bill  ot  indictment  was  preferred  and  found  against  those  parties,  hut  they  traversed  in  prox 
and  the  case  remains  to  be  tried  at  the  coming  assizes,  as  above  stated.  The  object  of 
ffie  prosecution  is  the  suppression  of  an  illegal  weir,  not  exemplary  punishment  against  Mr. 
U INeili.  as  be  woHld  seem  to  imply ; and  as  the  cases  will  undergo  an  investigation  before 
a jury,  Mr.  O Neill  will  have  a full  opportunity  afforded  him  of  showiao- whether  the 
chai-ges  against  him  in  this  respect  be  well  founded  or  not.  “ 

The  Crown  solicitor  begs  to  add  that  the  case  of  Mr.  O’Neill  appears  to  stand  in  the 
^me  position  as  diat  of  several  other  parties  who  have  been  already  pi-osecuted  by  the 
Crown,  and  convicted  for  using  illegal  weirs,  and  their  weirs  abated  ; and  under  such  cir- 
cumstances the  Crown  solicitor  conceives  that  Mr.  O’Neill  has  no  j ust  grounds  for  imputing 
to  any  oue  a disposition  to  prosecute  him.  On  the  contrary,  if  he  was  passed  over,  those 
who  have  been  made  amenable  to  the  law  might  justly  complain  of  undue  partiality.  • 


To  the  Under  Secretary. 


I have,  8cc. 

(signed)  William  Kemmis. 


From  the  Crown  Solicitor,  Leinster  Circuit, 

j-  Kildare  Street,  6 April  1846. 

IN  obeaieiice  to  the.  commands  of  his  Excellency  the  Lord  Lieutenant,  as  communicated 
to  me  m your  letter  of  the  4th  instant,  enclosing  a letter  from  the  Earl  of  Glengall  relative 
to  the  propriety  ot  remunerating  certain  fishermen  for  their  exertions  in  connexion  witii  the 
weirs  on  the  River  Suit,  and  as  to  paying  Mr.  Ffennell’s  expenses  for  attending  and  aiding 
the  Crown  at  the  recent  prosecutions  under  the  above  Act,  i have  the  honour  to  report  for 
the  information  of  his  Excellency,  that  it  does  not  appear  to  me,  at  least  from  any  informa- 
tion that  I have,  that  any  expense  for  watching  the  erection  of  the  weirs  in  question  prior 
to  the  trials  at  the  last  assizes  ought  to  be  paid  for  by  Government,  as  part  of  the  expenses 
of  those  prosecutions.  True  it  is  that  in  January  1845  a sum  of  20/.  was,  at  the  urgent 
solicitation  of  Mr.  Ffennell,  and  on  the  strict  understanding  that  it  was  to  form  no  prece&nt, 
0.40*  m 4 lyas 
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was  given  to  Mr.Pfennell.by  the  direction  of  the  then  Attorney-general,  to  pay  the  expense 
of  a bailiff  or  bailiffs  to  watch  parties  erecting  illegal  weirs.  In  the  present  case  the  ap^ 
i)Ucation,  if  made  at  all,  should  have  been  made  before  the  trial,  and  before  or  during  the 
erection  of  the  weirs,  which,  in  this  instance,  would  have  been  in  all  likelihood  refused,  as 
the  actual  existence  of  the  weir,  or  by  whom  it  was  erected,  was  not  to  be  proved  hy  any 
persons  previously  watching  with  care;  the  difficulties  of  the  evidence  was  connected  with 
the  navigation,  and  I have  under  former  instructions  so  carefully  apprised  Mr.  Ffennell,  as 
secretary  to  the  Suir  Navigation,  of  the  unwillingness  of  Government  to  incur  expenses 
such  as  these,  and  also  being  aware  from  him  of  the  co-operation  of  that  society,  I cannot 
now  recommend  any  payment  on  this  head.  It  may  be  proper  to  call  your  attention  to  a 
correspondence  which  1 have  had  with  the  late  Attorney-general  and  Mr.  Ffennell  on  this 
subject,  showing  how  very  tenacious  I was  obliged  to  be  in  regard  to  such  expenses  ; copies 
of  which  letters  I beg  to  annex. 

With  regard  to  the  payment  of  Mr.  Ffennell’s  expenses  for  attending  at  the  last  Waterford 
Assizes,  I %nd  myself  reluctantly  obliged  to  report  that  I do  uot  consider  such  e.xpenses  to 
be  part  of  the  prosecution;  that  he  cannot  be  viewed  in  any  way  as  a witness,  and 
therefore  I cannot  recommend  that  the  expenses  should  be  allowed.  I say  reluctantly, 
because  I have  always  found,  especially  on  the  last  occasion,  a zeal  and  anxiety  and 
assistance  from  Mr.  Ffennell  which  ought  to  be  gratefully  recognised  by  me ; but  1 should 
not  have  felt  myself  at  liberty  to  bring,  nor  did  I bring,  Mr.  FrenneU  down  to  Waterford 
for  that  purpose. 

In  conclusion,  I would  respectfully  add,  however,  that  if  preliminary  expenses  are 
necessarily  to  be  incurred,  or  an  inspector  of  fisheries  or  other  officers  sent  on  duties 
connected  with  the  fishery  proceedings,  it  is  only  reasonable  that  they  should  be  paid  ; but 
it  does  not  appear  to  me  that  they  constitute  part  of  tiie  expense  of  a Crown  prosecution 
any  more  than  is  paid  for  magisterial  or  constabulary  assistance,  and  would,  as  I submit, , 
more  properly  come  within  expenses  under  the  Fishery  Act,  as  mentioned  in  my  report  of’ 
21st  June  1844,  to  the  then  Attorney-general,  of  which  I enclose  a copy,  and  returning 
Lord  Glengall’s  letter, 

I have,  &c. 

To  Richard  Peimefather,  Esq.  (signed)  William  Kemmis. 

Dublin  Castle. 


From  the  Crown  Solicitor,  Leinster  Circuit. 

Sir,  Kildare-street,  1 June  184C3. 

I HAVE  the  honour  herewith  to  return  the  papers  referred  to  me  by  your  minute  of  the 
28th  instant,  with  a view  to  my  stating  whether,  on  reading  them,  my  opinion  was  changed 
in  respect  to  the  propriety  of  remunerating  “ certain  fishermen  at  Passage  East,  for  giving- 
up  a great  portion  of  their  time  in  watching  the  erection  of  weirs,  and  were  thereby  enabled 
to  prove  the  several  cases  effectively,”  as  requested  by  Lord  Glengall’s  letter  of  the  2d  April 
last.  I beg  to  inform  you  that  I have  read  the  letter  of  the  Secretary  of  the  Fishery  Com- 
missioners, and  also  that  of  the  Secretarjr  of  the  Suir  Navigation  Society,  and  have  to  repeat 
that  I do  not  see  any  reason  for  departing  from  the  conclusion  I first  arrived  at,  as  I still 
consider  that  the  expense  of  watching  in  order  to  procure  evidence  to  sustain  a criminal 
prosecution  is  not  an  item  customary  to  be  included  in  the  expenses  of  a criminal  prosecu- 
tion. Ihis  does  not,  however,  prevent  the  Government  oftentimes  from  giving  rewards  for 
extraordinary  zeal,  or  compensation  for  loss  of  time  to  individuals  for  procuring  such  evidence 
as  may  lead  to  a conviction ; but  the  Government  in  such  cases  generally  act  on  the  reports 
of  the  magistrates  or  officers  of  constabulary.  In  the  present  case  there  is  no  such  machi- 
nery, but  Mr.  Ffennell’s  report  (as  to  the  fishermen)  would,  I venture  to  suggest,  be  quite 
analogous  to  that  of  a magistrate  or  inspector ; at  the  same  time  it  is  necessary,  of  course 
to  guard  against  the  precedent  of  paying,  after  its  performance,  for  a service  which  was  not 
previously  directed  by  Government  or  its  officers;  and  also  it  is  to  be  considered  how  much 
If  any,  sum  should  be  allowed,  seeing  that  20 1.  was  paid  by  Government  in  Januarv  1845 
and  that  it  was  only  between  that  time  and  the  end  of  May  in  the  same  year  that  any 
watcliing  in  connexion  with  these  prosecutions  took  place  at  all.  If  therefore  Mr  Ffennell 
reported  that  exclusive  of  the  sum  of  20  and  exclusive  of  what  was  paid  to  these  three 
witnesses  for  their  expenses  at  the  assizes,  that  he  is  accountable  for,  and  that  those  nersons 
merited  a reward  for  their  zeal  in  that  duty  so  performed  between  26th  January  and  26th 
May  (four  raontlis)  I would  venture  to  submit  (if  my  opinion  is  sought  for)  that  it  might  on 
such  a report  be  allowed,  though  it  should  be  observed  that  Lord  Glengall,  in  his  letter  of 
April  2d,  seems  to  think  that  20 1.  m the  year  only  should  be  paid.  And  I here  take  the 
liberty  in  respect  of  these  cases  to  say  (in  which  I am  sure  Mr.  Ffennell  will  fully  agree  with 
me),  that  unless  some  machinery  be  established  and  preliminary  steps  taken,  that  all  prose- 
cutions, whether  at  assizes  or  before  the  justices  of  peace,  &c.,  will  be  unsuccessful.  It  was 
to  such  machmeiy  that  the  observations  m my  first  report  had  reference,  when  I stated  iliat 
I thought  expenses  of  this  nature  came  within  the  Fishery  Act ; I alluded  to  ihe  expense  of 
two  or  tin-ee  officers  or  water-bailiffs,  and  which  I thought  might  be  appointed  and  paid 
under  5 &,  6 Vict.,  c.  106,  sec.  2.  89,  82;  such  officers  would  act  in  analogy  to  the  con- 
stabulary on  shore,  and  would  procure  evidence  as  well  as  perform  other  duties,  therefore  it 
was  from  the  necessity  of  the  case  that  I took  leave  to  refer  to  it,  and  I am  still  of  the  same- 
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opinion,  unless,  indeed,  the  Suir  Society  or  other  proprietors  would  appoint  them,  and  could 
afford  to  pay  them.  I know  not  if  the  4,000  fishermen  referred  to  in  Mr.  Daniel’s  letter  are 
members  of  a society  for  the  preservation  of  fish,  but  whether  or  not,  the  payment  of  two  or 
three  persons  to  procure  evidence  would  be  most  inconsiderable  among  them.  As  to  the 
8 & 9 Viet.  c.  109,  with  reference  to  the  expenses  now  under  consideration,  I do  not  take  the 
same  view  of  it  as  the  Commissioners  in  their  secretary’s  letter,  though  it  may  be  observed 
that  in  questions  connected  with  the  navigation  of  rivers,  it  will  clearly  be  advisable  that 
its  power  of  suppressing  that  species  of  nuisance  should  in  future  be  resorted  to. 

In  conclusion,  it  may  be  proper  to  add  that  the  questions  connected  with  tlie  right  of  erect- 
ing and  fishing  stake  weirs,  and  of  using  them  in  certain  parts  of  navigable  rivers,  which  I 
had  hoped  were  quite  decided  and  set  attest,  are  still,  on  account  of  the  views  taken  by  the 
learned  judge  (the  Cliief  Baron)  at  the  last  Waterford  assizes,  agitated,  and  will,  1 am  given 
to  understand,  bs  brought  by  one  of  the  traversers  before  a higher  tribunal,  in  Michaelmas 
Term  next. 

I have,  8cc. 

Eichard  Pennefather,  Esq.  (signed)  William  Kemmis. 

Dublin  Castle. 


From  the  Crown  Solicitor,  Leinster  Circuit. 

Sir,  Kildare-street,  18  July  1846. 

In  consequence  of  the  frequent  communications  which  have  heretofore  been  had  with 
Government  on  the  subject  of  fisheries  and  illegal  weirs,  and  as  it  is  likely  that  your  atten- 
tion may  be  called  to  the  subject  before  the  couclusion  of  my  circuit,  I think  it  proper  to 
report  the  result  at  this  present  assizes  of  proceedings  instituted  at  former  assizes  at  Water- 
ford, in  the  case  of  the  against  Arthur  O’Neill,  the  proprietor  of  two  Scotch  weirs  on 

the  tidal  part  of  the  River  Suir,  at  Upper  and  at  Lower  Grantstown  respectively,  both  being 
less  than  three-quarters  of  a mile  in  width.  Mr.  O’Neill  was  indicted  and  found  guilty  at 
the  last  spring  assizes  for  erecting  and  using  these  Scotch  weirs,  but  the  Lord  Chief  Baron, 
before  whom  the  case  was  tried  (as  some  serious  questions  as  to  the  validity  of  the  indict- 
ment, and  the  illegality  of  the  weirs  had  been  raised),  did  not  ]ins3  sentence  at  the  spring 
assizes:  but  at  this  present  assizes  Mr.  O'Neill  was  called  up  for  judgment,  when  Baron 
Pennefather,  who  had  received  a communication  from  the  last  Chief  Baron,  now  Lord 
Chancellor,  pronounced  judgment,  viz.  that  in  each  of  the  cases  the  defendant  should  be 
fined  500  but  the  fine  not  to  be  levied  if  the  weirs  were  prostrated  forthwith.  The 
defendant’s  counsel  stated  that  he  would  advise  his  client  to  bring  the  cases  by  writ  of 
error  before  the  Queen’s  Bench  as  soon  as  possible.  I would,  however,  suggest  the  pro- 
priety of  having  the  Commissioners  of  Fisheries  made  acquainted  with  the  sentence,  as  it 
may  be  necessary  to  give  some  directions  to  inquire  whether  Mr.  O’Neill  is  about  to  pros- 
trate the  weii-s,  or  if  He  sue  out  a writ  of  error,  which  cannot  of  course  be  argued  before  next 
November,  to  ascertain  and  report  whether  he  continues  to  fish  the  weirs,  or  so  far  dis- 
mantle them  as  to  let  the  fislr  pass. 

I have,  &c. 

T.  N.  Redington,  Esq.  (signed)  William  Kemmis. 

Under  Secretary. 


From  the  Crown  Solicitor,  Leinster  Circuit. 

Kildare-street,  29  March  1847. 

Mb.  Kemm  is’s  compliments  to  the  Commissioners  of  Public  Works,  and  in  reply  to  their 
note  brought  by  Mr.  Pairick  Evitt  relative  to  the  weirs  on  the  River  Suir,  begs  to  inform 
them  that  he  has  not  received  any  directions  whatsoever  on  the  subject  from  Government, 
nor  have  any  informations  returnable  to  the  assizes  been  as  yet  sworn,  showing  the  com- 
mission of  any  offence. 


From  the  Crown  Solicitor,  Leinster  Circuit. 

Mr.  Kemmis’b  compliments  to  Mr.  Stuart,  is  desired  by  the  Attorney-general  to  inquire 
whether,  and,  if  any,  what  steps  have  been  taken  under  the  direction  of  the  Board  of  Works 
with  a view  to  chaig;ing  and  prosecuting  parties  who  have  committed  offences  against  the 
Fishery  Acts  by  the  erection  and  fishing  of  illegal  weirs  in  the  River  Suir  since  the  com- 
mencement of  this  year.  And  Mr.  Kemmis  is  also  desired  by  the  Attorney-general  to 
request  that  Mr.  Stuart  will  himself  be  so  good  as  to  meet  him  and  Mr.  Redington  at  the 
law  room  at  the  Castle  to-morrow  afternoon,  quarter  after  3 o’clock,  with  a view  to  consider 
the  measures  to  be  taken  in  relation  to  the  above  subject. 

To  A.  Stuart,  Esq. 

Solicitor  to  the  Board  of  Works. 
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From  the  Crown  Solicitor,  Leinster  Circuit. 

Sir,  Kildare-street,  5 July  1847. 

In  reference  to  former  communications  on  the  subject  of  illegal  weirs,  I beg  to  inform 
you  that  the  accompanying  informations  alone  have  been  returned  on  that  .subject  to  the 
Crown  office.  Although  very  meagre  and  insufficient  in  themselves,  as  I think,  to  sustain  a 
prosecution,  I at  once  submitted  them  to  the  Attorney-general,  who  considers  that  before 
any  indictment  is  preferred,  it  would  be  necessary  that  further  information  should  be  obiained 
on  be  following  points : 

First,  whether  the  weir  is  detrimental  to  navigation.  Sac- 

Secondly,  whether  there  is  any  reason  for  thinking  that  the  weire  would  come  under  the 
exception  in  the  22d,  23d,  or  24th  sections  of  5 & 6 Victoria,  c.  106. 

I think  also  that  the  river  at  the  particular  points  where  the  weirs  lie  should  be  measured 
by  a person  ready  to  prove  them,  as  at  present  it  does  not  appear  with  certainty  whether  it 
is  within  a certain  breadth.  The  circuit  commences  on  the  8th  instant,  but  Kilkenny  will 
not  open  until  the  27th  July.  However,  any  papers  or  informations  that  may  be  sent  to  me 
here  before  the  25th  shall  receive  all  possible  attention. 

I have  seen  no  informations  except  the  above  two  from  any  town  on  the  circuit  as  to  the 
erection  or  fishing  of  illegal  weirs. 

• I am,  See. 

To  Joseph  C.  Walker,  Esij.  (signed)  William  Kemmis. 

Secretary  Commissioners  of  Public  Works, 

Custom  House. 


From  the  Crown  Solicitor,  Leinster  Circuit. 

Sir,  46,  Kildare-streer,  12  July  1847. 

Adverting  to  my  letter  of  the  5th  instant  on  the  subject  of  prosecutions  for  the  erection 
of  illegal  weirs  at  the  present  assizes  on  the  Leinster  circuit,  I beg  to  inform  you  that  I 
this  day  received  from  the  clerk  of  the  Crown  for  the  county  of  Waterford  informations  in 
the  above  cases  returnable  to  the  assizes  to  be  held  at  Waterford  on  the  15tli  instant  I 
at  once  submitted  the  papers  to  the  Attorney-general,  and  he  has  directed  that  the  parties 
should  be  prosecuted  by  ihe  Crown  at  the  present  assizes.  ^ 

When  Mr.  Tarrant  from  your  department  was  with  me  on  Friday  last,  on  the  subject  of 
the  prosecutions  for  the  erection  oi'  illegal  weirs  in  the  county  of  Okeuny,  I understood 
him  to  say  that,  under  the  direction  of  the  Board  of  Works  in  the  month  of  June  last  he 
inspected  and  measured  the  several  salmon  weirs  on  the  river  Suir,  and  I therefore  take’  for 
granted  that  he  will  be  able  to  give  evidence  with  respect  to  the  construction  and  extent  of 
the  abovementioned  weirs,  and  how  far  they  are  detrimental  to  the  navigation.  Such  beiuo- 
the  case,  I would  request  that  Mr.  Tarrant  be  directed  by  the  Commissioners  of  Publi? 
Wor^  to  proceed  forthwith  to  complete  a sketch  of  the  three  weirs  abovementioned  and 
that  he  be  also  directed  to  attend  mthe  city  of  Waterford  on  Thursday  next,  the  l5tli  instant 
and  to  call  on  me  immediately  on  his  arrival.  * 


Jos.  C.  Walker,  Esq. 

Secretary  Board  of  Works,  Custom  House. 


I am,  &c. 

(signed)  William  Kemmis. 


hrom  the  Crown  Solicitor,  Leinster  Circuit. 

'*1'“'  ®T’  ...  k'li  » j . Court-house,  Waterford,  17  July  1847 

Thbuu  have  been  three  bills  prefened  for  nuisance  to  fisheries  and  navigation  L means 
of  Smteh  weirs  One  party  traversed  rn  proa  a.  Dogherty.  A second,  W.^ower  Lw- 
ted,  his  weir,  which  m fact  was  a head  weir,  being  already  pulled  down  and  he  unrieetaUvn- 
not  to  erect  it  The  third,  0-Nmll,  was  not  amiable ; a^nS  I have  Sc“d  to  cS 
Crown  to  apply  for  and  issne  a Bench  warrant  to  make  him  amenable  to  the  next  irises 

Jos.  0.  Walker,  Esq.  frimedl™’  ■ 

Custom  House.  nomns  Kemmis. 


From  the  Crown  Solicitor,  Leinster  Circuit. 


I ® , , au  4.7  , . 45,  Kildare-street,  7 August  1847, 

1 N reply  to  your  letter  of  the  6th  instant,  I beg  to  acquaint  you  for  the  information  of  the 
Commi^ioners,  that  there  were  thi-ee  cases  at  the  last  Waterford  assizes,  charging  parties 
with  nuisances  by  the  erection  of  illegal  weirs  on  the  River  Suir,  viz.  that  of  Arthur  0%eill 
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at  Grantstown,  against  whom  a true  bill  was  found  by  the  grand  jury  ; but  who,  not  being 
amenable,  a Bench  warrant  was  directed  to  issue  in  order  to  make  him  so  at  the  next 
assizes. 

Secondly,  a case  against  Andrew  Dogherty,  at  Faithlegg,  against  whom  a true  bill  was 
also  found.  He  appeared  in  person,  and  traversed  the  case  until  the  next  assizes.  The 
third  was  that  of  William  Power,  at  Smitten-house  Point,  against  whom  a true  bill  was 
found,  and  when  called  upon  to  plead  guilty  he  submitted,  i.  e.  pleaded  guilty  ; but  upon 
its  being  represented  to  the  Court  (Judge  Perrin)  that  the  weir  had  been  already  prostrated, 
the  traverser  was  allowed  to  stand  oijt,  upon  undertaking  to  appear  at  the  next  assizes  to 
receive  judgment,  if  he  gets  a month’s  notice  of  the  Crown’s  intention  to  bring  him  up. 

I have  further  to  state  that,  at  Kilkenny  there  was  a most  important  trial  before  Baron 
Pennefather  on  the  subject  of  nuisances  by  the  erection  of  weirs  in  the  tidal  part  of  a river, 
viz.  The  Queen  against  John  Potter,  for  the  erection  of  an  illegal  weir  at  Snow-hill,  in  the 
River  Suit,  when,  after  full  defence  by  counsel,  the  traverser  was  found  guilty,  and  the 
court  directed  that  the  defendant  should  abate  the  weir  within  10  days;  and  on  a separate 
count  there  was  also  a judgment  of  a fine  of  50  Z.  to  the  Queen. 

There  was  a direction  of  the  Court,  however,  not  fonning  part  of  the  judgment,  that  this 
fine  should  not  be  levied  if  the  traverser,  within  14  days,  lodged  a certificate  with  the  clerk 
of  the  Crown,  signed  by  the  snb-sherWT,  that  he  had  viewed  the  place  at  Snow-hill,  and  that 
the  weir  had  been  pulled  down. 

The  learned  Baron  in  his  charge  went  fully  into  the  law  of  the  case,  as  well  as  the 
pleadings  before  him,  and  clearly  gave  it  as  his  opinion  that  these  weirs  so  situate  were 
nuisances  as  well  to  the  fishing  as  to  the  navigation,  and  as  such  were  indictable  at  common 
law,  tliough  he  does  not  now  think  them  indictable  under  the  staiuie,  which  has  provided  a 
remedy  of  a different  nature. 

Feeling  the  importance  of  this  case,  I made  a full  report  on  the  subject  to  the  Attorney- 
general  immediately  after  the  trial,  and  have  since  been  able  to  furnish  him  with  an  accurate 
note  of  the  learned  Baron’s  charge  in  this  case. 

I may  observe,  in  conclusion,  that  besides  the  ordinary  Crown  counsel  (Messrs.  Scott  and 
Sausse),  I had  the  assistance  of  Mr.  Henry  Colles,  at  the  desire  of  the  Board,  and  that 
gentleman  gave  such  full  attention  to  the  case  that  he  is  now  conversant  with  all  its 
details. 

I ought  to  add  that  Mr.  George  Tarrant,  the  engineer  sent  down  by  the  Board,  had  fully 
acquainted  himself  with  everything  necessary  to  be  known  as  a witness,  and  gave  his 
evidence  remarkably  well,  which  was  rendered  intelligible  by  the  excellent  maps  he  pro- 
duced; as  yet  I have  not  paid  this  gentleman  for  his  loss  of  time  as  a witness  attending 
the  trial ; I could  only  offer  him,  according  to  the  rules  which  bind  me,  a sum  of  two  guineas 
per  diem,  and  coach  hire,  the  two  guineas  consisting  of  one  for  loss  of  time  and  one  for 
subsistence,  which  he  considered  inadequate.  I should  be  glad  to  pay  more  if  you  think  it 
ought  to  be  done,  but  in  that  case  you  sliould  get  an  order  from  Mr.  Redington  to  authorise 
me  to  do  it.  Mr.  Frazer,  the  other  engineer,  a most  intelligent  geutleman,  was  at  Water- 
ford as  well  as  Mr.  Tarrant;  him  I have  not  paid  at  all,  as  I had  some  difficulty  in  includ- 
ing in  my  accounts  a second  scientific  witness  in  those  cases ; and  I presume  that  the 
Board  will  pay  that  gentleman’s  expenses,  and  also  for  the  preparation  of  maps. 

I have,  &c. 

J.  C.  Walker,  Esq.,  Custom  House.  (signed)  William  Kemmis. 


From  the  Crown  Solicitor,  Leinster  Circuit. 

Sir,  Kildare  Street,  August  1C47. 

In  reply  to  the  accompanying  minute  of  reference  on  the  subject  of  the  expenses  to  be 
paid_  to  Mr.  Geoi^e  Tarrant,  as  mentioned  in  the  letter  of  the  Secretary  to  the  Com- 
missioners of  Woncs,  and  as  to  how  the  question  of  remuneration  arises,  Mr.  Kemmis. 
begs  to  state,  that  Mr.  George  Tarrant  was  the  civil  engineer  sent  down  by  the  Board  of 
Works  to  give  evidence  for  the  Crown  at  the  recent  assizes  as  well  at  Waterford  as  at  Kil- 
kenny, on  the  occasion  of  prosecuting  parties  for  erecting  illegal  weirs  on  the  River  Suir. 

Mr.  Kemmis  proposed  to  give  Mr.  Tarrant  the  allowance  usually  made  to  scientific  wit- 
nesses, viz.  2/.  2s.  per  diem,  being  ll.  is.  for  expenses,  and  1 /.  1 s.  for  loss  of  time.  This 
is  the  allowance  usually  made  under  judges’  orders  to  medical  witnesses  ; one  guinea  a day 
(and  nil  ultra)  is  the  allowance  for  professional  men,  genilemen,  and  merchants  when 
attending  in  London  as  witnesses,  according  to  the  rules  of  the  Crown  Office  in  the  Queen’s 
Bench. 

■ Mr.  Tarrant  politely  declined  receiving  the  amount  tendered  until  he  should  have  an 
opportunity  of  communicating  with  the  Board  of  Works,  and  it  still  remains  unpaid. 
Mr.  Kemmis,  under  the  circumstances  of  length  of  distance,  would  have  even  paid  the  coach 
hire  in  addition.  The  account  would  then  stand  thus. 
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Waterford  Assizes. 


Six  days  at  two  guineas 
Travelling 


Kilkenny  Assizes. 

Six  days  at  two  guineas  - - - 

Travelling  - - 


£.  s.  d. 
12  12  - 
3 7- 


15  19  - 


12  12  - 
2 13  - 


15 

£.  31 


6 - 


4 


Mr.  Tarrant  claims  - 


£.  s. 
19  2 
18  8 


37  10 


d. 


In  order  to  explain  more  fully  the  circumstances  of  how  this  claim  arises,  Mr.  Kemmis 
begs  to  annex  a copy  of  his  letter  on  the  subject  of  the  weir  prosecutions  to  the  secretary  of 
the  Board  of  Works ; Mr.  K.  had  previously,  while  on  circuit,  made  a full  report  of  the 
prosecutions  to  the  Attorney-general,  which  he  thought  sufficient,  and  he  has  since,  by  the 
direction  of  that  officer,  sent  a copy  of  the  report  in  the  case  of  The  Queen  against  Potter 
to  the  Commissioners  of  the  Board  of  Works. 

T.  N.  Redington,  Esq. 

Dublin  Castle. 


From  the  Crown  Solicitor,  Leinster  Circuit. 

Kildare-street,  22  June  1848. 

I T A KB  leave  to  address  you  on  the  subject  of  prosecutions  for  the  erection  and  fishino- 
llegal  weirs  in  the  River  Suir,  with  a view  to  evidence  being  obtained  through  the  medium 
-of  the  Boai-d  of  Fisheries,  and  thus  rendering  these  prosecutions  as  effective  as  may  be  at 
the  approaching  assizes.  There  are  at  present,  as  you  may  see  by  the  papers  sent  herewith, 
bills  of  i^ictment  found  against  Arthur  O’Neill  for  erecting  a weir  at  Grantstown,  against 
Andrew  Dogherty  for  a weir  at  Faithlegg,  both  in  the  county  of  Waterford,|  and  against 
Patrick  Shallow  for  a weir  at  Pigstye,  and  against  Patrick  Shanahan  for  a weir  at  Snow-hill, 
both  m (he  county  of  Kilkenny. 

Upon  a consultation  of  counsel,  the  evidence  set  forth  in  these  papers  had  been  deemed 
necessary,  and  as  the  case  is  not  like  a criminal  offence  on  land,  where  I have  the  assistance 
of  the  resident  magistrates  and  the  officers  and  men  of  the  constabulary  force,  I must  have 
recourse  to  the  aid  of  life  inspectors  of  fisheries  to  procure  the  evidence  and  statements  of 
such  scientific  persons,  bailiffs  and  others,  as  may  support  the  case. 

I need  not  remind  you  of  the  vast  importance  of  these  cases,  when  viewed  rather  as  the 
establishment  of  civil  rights,  than  the  suppression  of  criminal  offences,  hence  it  is  that 
1 request  this  assisUmce  to  be  furnished  from  the  fishery  department ; and  I would  suo-- 
•gest,  scientific  witnesses  well  acquainted  with  the  respective  localities  where  the  several 
weirs  are  erected,  with  tlie  currents  of  the  river  at  all  periods  of  the  ebb  and  tide ; canable 
also  of  giving  evidence  as  to  the  natural  history  and  habit  of  salmon  and  other  fish  • 
as  to  the  construction  and  operation  of  weirs,  and  as  to  fishing  generally  nersous 
understaijding  the  navigation  of  the  Kiver  Suir  practically,  as  well  with  small  li  lar»e 
water  coriseqaently  acquainted  with  the  eftect  of  the  currents,  both  of  wind  and 

to  impossible,  in  the  hurry  and  pressure  of  business  during  the  assizes, 

° mfo  a case  of  this  nature,  requiring  so  much  previous  arrange- 

fir  appeared  to'  me,  that  with  the  instvnctions  now  given,  the 

tave  anf  d ’ffleStv  tl'"*'  1^'  t ShfnU  Ihey 

Ml  h ^ ?“n"  of  their  own  solicitor  and  their  connael. 

fhe'trials  behil  ^ “'lamoted  with  it,  and  Mr.  Colics  will  hold  a brief  on 

I would  be  obliged  if  the  evidence  of  the  several  witnesses  is  sent  to  my  office  here  in 
Dublin,  m sufficient  time  to  let  me  have  briefs  made  out  for  the  assizes. 

Secretary  t‘J/ofW<;i£,‘'cnst„m  House.  (-goal) 

. think  it  would  be  advisable  if  the  inspector  of  fisheries  could  cet  any  one  to  attend 

<lunng  the  swearing  of  the  jury,  who  could,  of  his  own  knowledge  inform  me  if  any  indi- 
vidual called  is  himself  a weir  owner.  ‘ any  *uai 
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Sir,  45,  Kildare  Street,  6 July  1848. 

I BEG  to  call  your  attention  to  my  letter  of  the  22d  ultiuio,  on  the  subject  of  prosecutions 
for  the  erection  and  fishing  of  illegal  weirs  on  the  River  Suir,  and  wiitten  with  a view  to 
evidence  being  obtained  through  the  medium  of  the  Board  of  Fisheries,  to  render  these  pro- 
secutions as  effectual  as  may  be  at  the  approaching  assizes. 

As  the  assizes  on  my  circuit  are  fast  approaching,  and  as  it  will  be  necessary  that  briefs 
should  be  prepared  of  such  information  and  evidence  as  it  may  be  in  the  power  of  the 
inspector  of  fisheries  to  obtain,  I beg  the  favour  of  a communication  on  the  subject  as  early 
as  circumstances  will  permit. 

1 remain,  &,c. 

■J.  C.  Walker,  Esq.  (signed)  William  Kemmis. 

Custom  House. 


From  the  Crown  Solicitor,  Leinster  Circuit. 

Dear  Sir,  Kildare-strect,  6 July  1848. 

In  reply  to  your  note  of  this  day’s  date,  I beg  to  say  that  I cannot  in  any  way  instruct 
the  inspectors  of  fisheries  more  fully  than  I have  already  done  in  my  letter  of  the  22d  June 
1848.  It  is  a subject  on  which  the  inspector  of  fisheries  must  be  fully  acquainted,  and  on 
which  I cannot  be  expected  to  be  informed  j it  is  a case  entirely  for  the  direction  and  action 
of  the  Board  and  their  officers,  and  if  I am,  under  the  direction  of  the  Attorney-general,  to 
have  the  case  presented  to  a jury  below,  I shall  be  happy  to  do  so  if  that  case  be  made  up 
by  your  Board  or  their  solicitor,  and  the  evidence  disclosing  the  whole  case,  in  writing,  sup- 
plied to  me  in  time  beforti  the  assizes.  This  is  done  by  the  resident  magistrates  in  the 
informations  taken  by  them  in  criminal  cases,  and  so  much  I would  expect  from  the  aualo- 
■gous  officer,  the  inspector  of  fisheries. 

I am,  &c. 

Jos.  C.  Walker,  Esq.  (signed)  William  Kemmis. 

Board  ofWorks,  Custom  House. 


From  the  Crown  Solicitor,  Leinster  Circuit. 

Sir,  Kilkenny,  28  July  1848. 

I REGRET  to  learn  from  a letter  received  from  Mr.  Ffennell,  inspector  of  fisheries,  that  the 
Board  of  Works  have  deemed  it  necessary  to  go  to  the  expense  of  having  Mr.  Frazer,  civil 
enmneer,  summoned  to  aLteiid  at  the  present  assizes  of  Kilkenny  as  a witness  in  certain 
fishery  cases  about  to  be  tried  there. 

Mr.  Ffennell  was  perfectly  aware  that  Mr.  George  Tarrant  had  been  summoned  by  me  as 
a witness,  and  therefore  Mr.  Frazer’s  attendance  was  not  at  all  required.  It  was  equally 
unnecessary  at  Waterford,  Mr.  Frazer  having  been  examined  as  a witness  on  the  trial 
there,  merely  because  he  himself  wished  it,  and  because  he  happened  to  be  present. 

Had  I known  that  Mr.  Frazer  was  to  attend  at  the  assizes  at  the  expense  of  the  Board, 
1 would  gladly  have  availed  myself  of  his  services,  and  would  not  have  summoned  Mr.  Tar- 
rant, who  had  been  ihe  engineer  witness  at  the  two  previous  assizes.  It  is  right  that  the 
Board  of  Works  should  understand,  that  in  the  conduct  of  these  cases,  I have  examined  the 
witnesses  and  paid  all  the  expenses,  as  in  any  other  case  of  misdemeanor  prosecution  con- 
ducted at  the  expense  of  the  Crown,  with  the  exception  of  Mr.  Frazer,  who  I refused  to  pay 
as  being  unsummoned  and  unnecessary  : also  except  Mr.  Ffennell,  who  did  not  ask  them, 
and  who  being  analogous  to  a stipendiary  magistrate,  would  not  be  entitled  to  expenses 
•from  the  Crown  solicitor. 

I have,  &c. 

To  Jos.  C.  Walker,  Esq.  (signed)  William  Kemmis. 

Board  of  Works,  Custom  House. 


0.40. 
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From  the  Crowa  Solicitor,  Leinster  Circuit. 

My  dear  Sir,  Kildare-street,  Dublin,  21  June  1844. 

1 SHALL  take  care  to  hare  the  fishery  cases,  mentioned  in  your  letter  of  the  19tli  instant, 
submitted  to  the  Solicitor-general  for  his  directions  of  proofs. 

It  is  proper  that  I should  inform  you,  that  Mr.Ffennel],the  agent  of  the  Suir  Preservation 
Society,  who  is  also  I believe  a land  agent  of  Lord  Glengall’s,  did  write  to  me  in  the  early 
part  of  this  month,  stating  that  a Mr.  Edward  Barron,  an  attorney,  was  trying  to  work  up 
the  cases  for  him.  That  in  order  to  get  further  informations  sworn,  some  money  would  be 
necessary  to  pay  persons  for  watching,  &c.,  adding  that  some  informations  were  already 
sworn,  and  requesting  that  I should  send  him  the  money.  In  reply  I begged  that  the 
informations  already  sworn  might  be  sent  up  to  me  in  order  that  I might  bring  the  case 
under  coasideration ; these  I have  not  yet  received,  but  iu  respect  to  the  application  for 
money  to  get  persons  to  watch,  &c.,  I did  not  send  any,  nor  did  I in  any  way  recognise 
Mr.  E.  Barron,  who  is  not  the  local  solicitor  of  Government.  The  coarse  proposed  by 
Mr.  Ffennell  is  unusual,  especially  for  a person  not  acting  immediately  for  Government. 

I mention  these  circumstances  for  your  information,  but  not  in  any  way  as  blamable  to 
Mr.  Ffbnneli,  whose  zeal  as  an  officer  of  the  society  fie  belongs  to  is  praiseworthy.  I could 
have  wished  that  the  society  could  have  afforded  to  have  got  informations  sworn  without 
putting  the  Government  to  preliminary  expenses.  I am  wdl  aware  of  Lord  Eliot’s  anxiety 
to  carry  the  Fishery  Act  into  beneficial  operation,  which  is  my  duty  to  forward  as  much  as 
possible,  but  I respectfully  submit,  that  it  there  is  not  a very  strict  check,  if  expenses  are  to 
be  incurred  in  the  county,  they  may  run  to  a considerable  amount,  and  prove  an  incon- 
venient precedent.  Even  with  your  own  officer,  Mr.  Magrath,  the  sessional  solicitor  for 
Waterford  county,  there  are  items  iu  his  costs  for  seeking  for  information  which  are  exceed- 
ingly heavy  and  yet  difficult  to  disallow.  It  does  appear  to  me,  that  a clerk  under  an 
inspector  of  fisheries,  w’lio  may  be  provided  for  under  the  2d  section  of  tlie  Act,  might  work 
up  preliminary  matters,  and  obtain  all  general  and  local  information  to  enable  Government 
to  prosecute  successfully.  In  the  particular  cases  now  in  hand,  the  Solicitor-general’s  direc- 
tions will  be  followed,  and  I merely  take  leave  to  submit  the  other  observations  to  you  as 
being  likely  to  be  the  subject  ultimately  for  your  directions. 

I am,  &c. 

The  Right  Hon.  the  Attorney-general.  (signed)  William  Kemmis. 


From  the  Crown  Solicitor,  Leinster  Circuit. 

In  compliance  with  the  reference  on  the  annexed  letters  and  memorials,  I beg  to  report 
that  at  the  last  assizes  of  Wexford  I preferred  bills  of  indictment  against  the  weir  at  Dun- 
brody  for  obstructing  the  navigation,  and  inj  uring  the  fishery  of  the  river.  Several  questions 
arose  on  the  late  Fishery  Act,  and  the  Judge  (Baron  Richards)  requhed  the  jury  to  give  a 
special  verdict  to  be  decided  by  the  Court  of  Queen’s  Bench ; a copy  of  the  findings  I annex, 
all  of  which  were  against  Lord  Templemore. 

With  respect  to  the  weir  at  Passage,  the  property  of  Lord  Waterford,  I beg  to  state  that 
at  the  last  assizes  of  Waterford  bills  of  indictment  were  preferred  against  that  weir,  called 
the  Spit  Weir  ofPassage,  for  an  injury  to  the  fishery,  and  also  for  obstructing  the  navio-ation. 
■The  grand  jmy  ignored  the  bills  for  injuring  the  fishery,  and  found  the  bills  for  obstmeting 
the  navigation,  on  which  latter  bill  Meade  and  Dobbyn  were  found  guilty  generally.  Baron 
Pennefather,  who  tried  the  case,  on  passing  judgment  said,  “ that  some  of  tiie  jury, from  two 
to  five,  expressed  an  opiriion  that  the  nuisance  might  be  remedied  by  partially  abatino-  the 
weir  to  the  extent  of  fleeing  completely  the  inner  channel  described  by  Mr.  Frazer.”  ?ined 
lire  traversers  6 d.  each,  they  undertaking  to  abate  the  nuisance  at  their  own  cost,  and  as 
to  the  extent,  at  their  own  peril. 

I beg  further  to  add,  that  Baron  Pennefather  did  not  give  any  legal  opinion  on  the  Act. 

All  which  I beg,  8cc. 

This  22d  day  of  July  1844. 

William  Kemmis. 


Wm.  Kemmis, 
Crown  Solicitor. 


E.  Lucas,  Esq.  (signed) 


45  Kildare-street,  Dublin,)  (signed) 

23  March  1849.  J 
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. RETURN  of  tlie  Number,  Nature,  Periods,  and  Results  of  Pbosscutions  had  at  the  Assizes  on  the  Ze-imtar  Circuit,  for 
Ofpesces  against  the  Imsh  Fishbut  Laws,  from  the  Year  1842  to  the  20th  February  1849,  inclusive,  with  the  Names  of  the 
Persons  Prosecuted,  and  of  the  Persons  at  whose  Suit  such  Prosecutions  were  Instituted ; and  also  the  Costs  and  Expenses 
attending  the  same. 


Nsraes  ol  the 
Persons 
Frosocated. 


When  and 
Prose  cuted. 


Natare  of  Prosecntion. 


Result  of  Prosecntion, 


Expcn 


Robert  Brazille 


Walter  Fitigerald 


Ij'Same 


Robert  Brazill 


-•Thomas Tobin  • 
John  Power, 

John  Meade, 
William  Doherty. 


John  Meade- 
Patrick  Moade  • 
Richard  Meade  • 
WlUiam  Meade  • 

Robinson  Thomas 
Catherine  Waleli 
Arthur  O’Neil] 
William  Doherty 
Andrew  Doherty 
Patrick  Treacy 


- • Indicted  for  liaTing 
on  the  1st  November, 
6 Queen,  erected  on  the 
River  Barrow,  in  the 
County  of  Wexford,  and 
within  600  yards  of  the 
county  of  Kilkenny,  a 
salmon  weir. 


judgment  of  the  Court  should  nuisance  not 
he  abated,  or  an  affidavit  as  cause  why  the 
same  was  not  abated. 

• - Further  indicted,  I Like  rule  in  tliis  case. 

having  on  same  day  and  | 
reign,  erected  in  and  across  part  of  said 
River  Barrow,  opposite  to  Garranhehy  in 
said  county,  wiiereon  tlie  ancient  fishing  is 
situate,  a certain  salmon  weir  composed  of 
stakes  and  poles  set  in  the  bed  of  said  river. 


> I • - Indicted  for  having 
1 tlie  Stli  November, 
6 Queen,  erected  a salmon  weir  at 
Ollon  in  said  River  Barrow,  com- 
posed  of  wooden  stakes  and  twigs 
s unk  in  the  bod  of  said  river. 


- ditto 
• ditto 

- ditto 

- ditto 

- ditto 

- ditto 
ditto 


- - To  which,  he  pleaded 
“ Not  guilty,"  but  sul)- 
sequently  withd  rew  said 
pica,  and  tliercon  under- 
took to  abate  said  nui- 
sance before  the  1st  day 
of  May  1842.  Judgment 
respited  until  the  tlien  nextessizesi  the  ' ' 
verser  bound  in  his  own  recognizance  in  i 
to  appear  at  such  aswzes  to  receive  jndg- 
meut  if  nuisance  not  abated  by  that  time, 
make  an  affidavit  us  cause  why  the  same  u 
not  abated.  I 

- - Further  indicted,  for  I Like  rule  ia  this  case 
having  on  the  same  day  | 
and  year  erected  aci'oss  the  said  River  Bar- 
row,  near  Ollnn,  a certain  weir  composed  of 
stakes  and  poles  set  in  the  bed  of  said  river 
below  low-watermark. 


--  Indicted  for  having, 
on  the  1st  November,  6 of 
theQiieen,  erected  across 
the  River  Barrow  a 
salmon  weir,  composed 
of  stakes  and  poles  set 
ia  the  bed  of  said  river, 
situated  at  Garrault- 
hetry  is  said  county.  ; 


- - Indicted  for  erecting 
illegal  weirs  at  Passage, 
like  at  RiJculliheen,  like 
at  Cheek  Point. 


--  Fined  50L,and 
imprisoned  for  six  weeks. 
Tim  sheriff  to  abate  the 
nuisance  witli  the  assist- 
ance of  the  posse  i 


- - The  traversers  pleaded 
guilty,  and  entered  into 
recognizances  in  sums  of 
500  (.  each,  to  take  down 
the  fishing  nets  of  said 
weirs  enargee  as  being  illegal,  within 
one  week,  and  not  to  fish  for  salmon  for 
period  of  12  months,  unless  in  the  mes) 
time  duly  authorised  by  some  future  Act  of 
Parliament;  also  conditioned  for  getting  one 
week’s  notice  to  attend  and  receive  the  sen- 
tence of  the  Court  on  the  present  conviction. 


At  Ballinahill 
At  Faithlegg 
At  Grantstown  ' 
AtFaithl^  - 
At  Faithlegg 
At  Faithlegg 
At  Passage 


Like  - 
Like  • 
Like  - 

Like  • 
True  bUl 
True  bill 


- 10  2 
- 10  2 
> 19  5 

- 13  8 
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At  wliose 

Names  of  the 

When  and 

Fees  Paid 

Fees  Paid  to 

Gxpen  sc 

County. 

No. 

Suit 

Pi'csecotion 

instituted. 

Fereons 

Prosecuted. 

Prosecuted. 

Nature  of  Prosecution. 

Resnlt  of  Froeecutioo. 

Clerk 

No  Costs. 

of 

IVitnessci, 

■Waterford 

(rontiirurd) 

31 

The  Queen- 

- - Said  Patrick 
Treacy. 

- - Spring  As- 
sizes 1844. 

At  Paithlegg 

- - True  bill  found  at 
last  assizes  i traverser 
now  amenable.  Trial, 
by  consent,  postponed 
to  the  next  assizes. 

£.  a.  d. 
- 16  4 

£.  a.  d. 
7 7 - 

£.  a.  d. 

- 

s... 

• - Said  Alichacl 
Dobbyn. 

Patrick  Meade 

|-  ditto 

At  PasSBge 

Like  . - - - 

- 10  4 

7 7 - 

,20  7 8. 

II 

jSsme 

Michael  Dobbyn  - 
Patrick  Meade 

- 

At  Passage 

Bill  ignored 

- - - 

24  1 

Same 

Patrick  Treacy  • 

• ditto 

At  Paitbl^ 

Bill  ignored 

- * - 

25 

s.™  . 

Patrick  Tieacy  • 

- - Summer 
Assizes  1844. 

^ - - Indicted  for  erecting 
an  illegal  weir  at  Faith- 
legg. 

• - Indictment  found  at 
summer  1843,  quashed. 

- 13  5 

1 

36 

Sanic  • 

Michael  Dobbyn  - 
1 Patrick  Meade  - 

ditto 

- • Indicted  for  obetruct- 
ing  the  navigation  at 
Passage. 

Guilty 

6 6 11 

7 7 - 

ll8  15  - 

27 

Same 

Michael  Dobbyn  - 
Patrick  Meade  • 

ditto 

At  Passage 

Bill  ignored 

Wexford  - 

38 

39 

SO 

-{ 

Same 

John  Ryan  - 
■William  Lumeden  - 

James  Ryan 

ditto 
- ditto 

Erecting  Scotch  weirs  - 
Erecting  Scotch  weirs  - 

- - Submitted  at  spring 
184S. 

• • Special  verdict,  to 
enable  proceedings  to  be 
removed  into  the  Court 
of  Queen's  Bencli. 

1 10  1 
1 12  3 

7 7- 
(At  Assizes.) 
7 7- 

(In  Q.  Bench.) 
43  13  3 

*19  12  - 

.81 

S3 

^Same 

John  Lynch  - 
Patrick  Treacy  - 

ditto 

Erecting  Scotch  weirs  • 

--Submitted  at  spring 
1845. 

I 10  1 

7 7 - 

Eltkensy  • 

S3 

Same 

-- Patrick  ■William 

- ditto 

- - Indicted  3d  June,  7 
QneeB,atBeIview, erect- 
ed a stake  or  Scotch 
weir,  for  catching  sal- 
mon and  other  fish, 
composed  of  Iron  and 
wood,  wiili  stakes  and 
nets  fastened  tliereto,in 
a tidal  part  of  the  river. 

- • Guilty.— To  enter 
into  his  own  recogni- 
zance in  3002.  toappear 
at  the  next  assizes  end 
receive  the  judgment  of 
Court,  and  in  the  mean- 
time to  refrain  from 
fishing  said  weir,  and 
leave  a free  passage, 
and  take  np  the  nets. 

7 7 - 

34 

Same 

James  Anderson  • 

- ditto 

• - Indicted  for  having 
on  3d  Jnne,  7 Queen,  at 
Snow  Hill,  erected  a 
stake,  or  Scotcli  weir, 
for  catchlog  salmon  and 
other  itsb,  composed  of 
iron,  wood,  and  stokes, 
and  nets  fastened  there- 
to, in  a tidal  part  of 
said  river. 

- - Pleaded  not  guilty, 
but  afterwards  allowed 
to  traverse  in  prox, 

7 7 - 

35 

36 

37 

j Same 

--PatrlckShaUow, 
■William  Ready, 

. James  Shallow. 

- ditto 

- - Indicted  same  day 
and  year,  and  place ; 
crcct^  a like  weir  for 
catching  salmon  and 
otiier  fish,  composed  of 
like  materials. 

- - To  eater  into  their 
own  recc^puzance  in 
100  2.  each,  to  abate  the 
nuisance  in  10  days,  at 
tlieir  own  risk  and  ex- 
pense, otherwise  the  re- 
cogDizance  to  be  for- 

7 7 - 

,15  KT  ' 

SB 

Same 

IVilliain  Power  - 

- ditto 

- - Indicted  for  liaving 
on  the  same  day  and 
year,  at  Belvlew,  in  said 
connty,  erected  a stake 
weir,  composed  of  wood 
and  wooden  stakes,  and 
netting. 

Traversed  in  pros 

7 7 - 

1 39 

James  Anderson  - 

- ditto 

- • Indicted  for  having 
on  same  day  and  year, 
at  Snow  Hill,  In  said 
county,  erected  a stake 
weir,  composed  of  Itko 
matcriBli. 

Traversed  is  pros 

7 7 - 

40 

Same 

- - Patrick  Shallow, 
James  Shallow, 
William  Ready. 

- ditto 

- - Indicted  for  having 
on  some  day  and  year, 
at  Snow  Haven,  in  a 
certain  river  situate  in 
said  county,  erected  a 
stake  weir,  composed  of  I 
the  like  materials.  I 

Traversed  in  prox 

7 7 - 

t 
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At  wliose 
Suit 

Names  of  the 

When  and 

Fees  paid 

Fees  paid  to 

Expsnse 

Coouty. 

No. 

Persona 

where 

Nature  of  Pi-osscution. 

Result  of  Proseontlon. 

r.'°i 

Counsel. 

of 

instituted. 

Prosecuted. 

Prosecuted. 

Crown.  • 

No  Costs.  ' 

.Titnesses. 

Kilkenny- 

The  Queen- 

Patrick 'Wm.  Power 

- - Spring  As- 

-•Indicted  for  having 

- . Recognizance  sus-  ' 

£.  s.  d. 

£.  r.  d. 

£.  s.  d. 

on  the  8d  June.  7 Qnecn, 

pended  on  an  under- 

at  Bellview,  erected  a 

taking  to  appear  at  any 

stake,  or  Scotch  weir, 

time  lieraafter  on  get- 

for  catching  salmonand 

ting  ten  days’  previous 

other  full,  composed  of 

notice  in  writing,  par- 

iron  and  wooden  stakes. 

and  nets  fastened  there- 

recogaizance. 

to,  iu  a tidal  part  of  said 

r 

7 7 - 

42 

Same 

Same  - - - 

» ditto 

. - Indicted  for  having 
on  the  same  day  and 

- • Like  Buie 

place  orccted  a stake 

weir  for  catching  fish, 

composed  of  the  like 
materials,  in  the  tidal 

part  of  said  river. 

27  5 0 

C-w.- 

- - Indicted  for  having 

- - Pleaded  guilty;  to 

on  the  some  day  and 

give  ball  himself  in 

6001.  that  he  would  not 

thereafter  re-erect  the 

stake  weir,  or  Scotch  | 

weir,  or  any  other  illegal 

weir,  for  catching  sal-  | 

toon  and  other  fish. 

which  he  acknowledged  ' 

composed  of  like  mate- 
rials, is  the  river  Sulr. 

by  his  recognizance. 

1 

44 

Same 

Same  - - - 

- ditto 

- - Indicted  for  having 
on  the  same  day  and  . 

-•  Like  rule  in  this  case 

1 

year  and  place  aforesaid, 
erected  a stake,  or 
Scotch  weir,  for  catching 
salmon  and  otlier  fish, 
1 composed  of  like  mate- 

1 

Waterford 

45 

. Same 

— Summer  As- 

- - Indicted  for  erecting 

-- Pleaded  guilty ; the 

_ 

sizes  1846. 

1 auillegal  weir  at  Knock- 

Duieance  to  be  abated  by 

1 rattan. 

taking  down  the  weir, 

1 not  taken  down  before  Monday  the  4tli  day 

of  August  next,  t( 

} be  fined  the  sum  of  506 

end  to  be  imprisoned  for  sbe  calendar  months, 
and  after  the  expiration  of  that  time  to  be 

furtlier  imprisoned  until  said  fine  be  paid. 

40 

Same 

■SVilllam  Doherty  - 
Andrew  Doherty  • 

j—  ditto 

- - Erecting  an  illegal 
weir  at  Faitblegg. 

• • Like  obsorTation 

1 14  3 

7 7 - 

47 

8...  -{ 

John  Lynch  - 
Bichard  Whelan  • 

ij>-  d'tto 

--Like  - 

- - Like  observation 

1 8 1 

7 7 - 

48 

f 

James  W'iUiams  - 

ditto 

Robinson  Tliomas- 
Patrick.  Mullins  - 

- - Like  at  Baillnakill  - 

- - Like  observation  - 

1 8 1 

7 7 - 

35  13  - 

S.m.  - 

Patrick  Meade  - ' 

- ditto 

- - Uke  at  Kilcullen  - 

--Pound  gr'lty;  like 

I 11  2 

7 7 - 

SO 

Same 

Charles  M'Cartliy 
Patrick  Shanahan 

ditto 

- - Like  at  Faithlegg 

--Found  gr'lty;  like 

1 11  2 

7 7 - 

61 

Same 

Arthur  O’Neill  - 

- ditto 

- - Like  at  Grantstown 

- - Traversed  in  prox  - 

1 16  I 

. 

52 

Same 

• ditto 

- - Like  - 

--Like  . 

Some 

Arthur  O’Neill 

--  Spriug  As- 

- - Like  at  Grantstown 

7 7 - 

sizes  1846. 

three  first  counts  of  the 
indictment  and  not 
guilty  on  the  others ; 

not  ithen  sentenced.— 

Bound  to  appear  at  the 

judgment. 

54 

Same 

Arthur  O’Neill  - 
■William  Eeriedy- 

ditto 

• - Erecting  an  illegal 

- - Found  guilty ; no 
eeiiteuee  pronounced ; 

- IS  8 

7 7 - 

] 

traversers  bound  to  sp- 

55 

pear  at  the  next  assizes 
to  receive  sentence  of 
the  Court. 

) 

Same 

Arthur  O’Neill 

— Summer  As- 

- - Same  charge  - 

- - Sentenced  to  abate 

the  weir  forthwith,  and 
to  be  fined  6001.,  to  be  . 
paid  to  the  Queen ; the  I 
finenottobeleviediftlie  I 
weirabated.  . 

66 

Same 

William  Kennedy  - 
Arthnr  O’Neill  - 

ditto 

- - Same  charge  - - 1 

• -Same  sentence. 

C --In  Queen's 
{ Beneli. 

L 41  2 - 

Note. — These  sentences  reversed  by  Queen’s  Bench!  I 
on  writs  of  error  - - - . /j 

57 

Same 

Andrew  Doherty  - ' 

..  ^litmnior  4a. 

- - Erectlcg  an  illegal  j 

1 --Traversed  in  prox  - 

1 16  1 

7 7 - 

1 9 12 

sizes  1847. 

weir  at  Paithle^  - I 

68 

Same 

Arthur  O’Neill  - 

- ditto 

-- Same  at  Grantstown  1 

! - r Not  amenable  - 

- 10  2 

* 

o {continued") 
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Names  of  the 
Persons 
Prosecuted. 


When  and 
where 


Nature  of  Prosecution. 


Besult  of  Prosecution. 


Fees  paid 
Clerk 

Fees  Paid 
to  Cotmscl. 

No  Costs. 

£.  s.  d. 
3 6 7 

£.  s.  d. 
7 7- 

- 5 3 

- - - 

- 7 3 

7 7- 

1 3 9 

7 7- 

- 19  6 

7 7- 

2-5 

7 7- 

1 13  - 

7 7- 

7 7- 

5 16  - 

7 7 - 

- - Indicted  for  haring 
on  the  20th  Febraoiy, 
10th  of  the  Queen,  in 
a certain  part  of  the 
Hirer  Snir,  situate  at 
Snow  ElU,  in  said 
county,  erected  a stake 
or  Scotch  weir,  for 
catchiog  sahuoo,  com- 
posed of  iron  audwooden 
stakes,  and  sets  fasten- 
ed thereto,  in  the  tidal 
part  of  said  river. 


- - The  traverser,  John 
Potter,  pleaded  not 
f uii  ty  to  fije  three  first 
eonats  of  the  indict- 
ment, and  guilty  on  all 
the  rest,  with  the  ex- 
exception  of  the  10th 
conn^  to  which  he  de- 
murred. The  first  three 
counts  snbieguently 
given  up  by  the  Crown. 
The  traverser,  Patrick 
Shanahan,  to  abate  the 
nuisance  within  four 
days.  Judgment  to  be  entered  on 
the  five  counts.  A fine  of  60  i.  to  be 
entered  on  tlie  StU  count.  Snch  fine 
not  to  be  returned,  should  the  sheriff 
give  a certificate  that  the  nuisance  was  re- 
moved; in  Bucli  case  fine  to  be  takes  ofi*. 


Patrick  Shallow  ■ 


- - Indicted  for  having 
on  the  20th  February,  10 
Queen,  in  a certtUn  part 
oftheSiver  Suir,insald 

lituate  at  Pig  Stye,  erected 

a w^  for  catching  salmon,  com- 
posed of  iron  and  wooden  stakes, 
and  nets  fostened  thereto. 


county, 


Ibitrick  Slianahan 


Spring  Assizes,  ■ - Indicted  for  having 
1848.  ontheaforesoiddayand 

I year,  in  a certain  part  of 
said  Hiver  Suir,  situate  at  Snow  Hill,  in 
said  county,  erected  a stake  weir  or 
Scotch  weir,  catching  salmon,  com- 
posed of  like  materials. 


Andrew  Doherty 
AilhuT  O’Neill  • 


ditto 


Arthur  O’Nein 


Patrick  SlioUow 


it  Falthlegg. 


- -Notamenable.  Bench 
warrant  issued  20tb 
August  1347. 


- - Now  amenable.  The 
jury  not  agreeing,  were 
discharged.  Rebound 
to  next  aesizcs. 

--  Now  amenable.  Tlie 
trial  postponed  to  the 
next  assizes.  Traverser 
then  rebound.  Indict- 
ment found  at  summer 
assizes  quashed. 

- Amenable.  QuDty 
t each  count.  Sen- 
tenced to  be  fined 
■■  at  201.;  0th  ditto 
I 30h  The  sheriff  is  di- 
rected to  inspect  the  weir  shortly  previous 
to  the  expiration  of  10  days,  and  to  certify 
whether  the  weir  is  completely  prostrated, 
if  not,  let  the  fines  be  estreated ; and  if  he 
shall  so  certify,  let  the  sums  be  struck 
The  sheriff  certified  that  the  weir  was  i 
strated. 


- - - - - Recognizance  enter- 

I ed  Into  at  spring  aesizcs 
1648,  directed  to  he  estreated  ailer  spring 
assizes  1840,  if  traverser  shsdl  not  then  ap- 
pear to  take  his  trial  at  that  assizes. 


ditto  'I  * * Indicted  for  laving 
I outhe20thFebruary,10 


Queen,  in  a certain  part 
' oftheRiverSulrjSituate 
at  Pig  Stye,  in  said  county,  erected 
a salmon  weir,  composed  of  iron  and 
wooden  stakes,  and  of  nets  fastened 
thereto. 


- ' Patrick  Siiaiiahan 


ditto 


Piiirick  Shallow  - 


ditto 


- - Indicted  for  having 
on  the  aforesaid  day  and 
year,  in  a certain  part 
of  the  River  Suir,  situate 
at  Snow  Hill,  in  said 
county,  erected  a ma- 
chine, or  salmon  weir, 
composed  of  like  mate- 
rials. 


- Indicted  for  having 
on  the  aforesaid  day  and 
year,  in  the  River  Suir,  at  Pig  Stye, 
in  said  county, erected  across  the  tidal, 
pert  of  said  river  a machine,  or  eal-  ' 
mon  weir,  composed  of  like  mete- 
rialsywith  nets  fastened  thereto. 


- - Postponed  on  the 
application  of  the  Crown 
until  the  next  following 


- - Guilty  on  ail  the 
counts;  afineof502.to 
be  eaUred  on  the  4^^ 

6th  count ; the  weir  and 
nuisance  to  be  abated 
within  three  weeks ; the 
fine  not  to  be  enforced 
sboold  the  sheriff  certify 

thAtthp 


that  the  said,  nuisance 
has  been  abated. 

- - Pleaded  guilty;  a 
fine  of  of  50 1,  on  the  4th 
count;  aiikefineonthc 
5th  count. 


is,  Kildare-strset,  Dnblln,  G8  Marcli  1849. 


-W.  Kemmis,  Crown  Solicitor. 
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From  the  Crown  Solicitor,  Munster  Circuit. 


Appendix,  No.  4. 


Sir,  Ennis,  3 March  1849. 

I HAVE  the  honour  to  acknowledge  the  receipt  of  your  communication  of  the  27th 
ultimo,  requiring  to  be  furnished  in  pursuance  of  an  Order,  dated  the  20th  Febraary  1849, 
of  the  House  of  Commons,  with  copies  of  correspondeirce  between  the  Crown  solicitor 
and  the  Irish  Board  of  Works,  or  the  Irish  Executive  Government,  from  the  year  1843 
inclusive,  on  the  subject  of  offences  against  the  Irish  Fishery  Laws,  or  the  prosecution  of 
such  offences,  and  with  a return  of  the  number,  nature,  periods,  and  results  of  such  pro- 
secutions i 

In  reply,  I beg  to  inform  you  that  I have  had  no  such  con-espondence,  nor  were  any 
prosecutions  of  such  a nature  instituted  od  the  Munster  circuit. 

I am,  dec. 

The  Under  Secretary,  Castle.  (signed)  Matthew  Barrington, 

Crown  Solicitor  for  the  Munster  Circuit. 


From  the  Crown  Solicitor,  North  East  Circuit. 

Sir,  Dundalk,  2 March  1849. 

In  reference  to  your  letter  of  the  27th  February,  which  enclosed  a copy  of  the  Order  of 
the  House  of  Commons,  dated  20th  Febraary  1849,  which  calls  for  returns  as  to  prosecu- 
tions under  the  Irish  Fishery  Laws,  carried  on  by  Crown  solicitors  from  the  year  1842 
inclusive  ; as  also  the  copies  of  all  correspondence  relating  thereto,  as  had  between  Crown 
solicitors  of  circuits  aud  the  Irish  Board  of  Public  Works,  or  the  Irish  Executive  Govern- 
ment, I beg  leave  to  state  that  no  such  prosecution  baa  been  carried  on  upon  this  circuit 
through  my  agency,  nor  have  I had  any  correspondence  upon  the  subject ; I have  therefore 
no  return  to  make  in  reference  to  the  House  of  Commons’  Order. 

I have,  &c. 

T.  N.  Redington,  Esq.  (signed)  M.  Hamilton, 

Crown  Solicitor  North-east  Circuit. 


From  the  Crown  Solicitor,  North  West  Circuit. 

Sir,  Cavan,  6 March  1849. 

I RECEIVED  your  letter  and  copy  Order  of  the  House  of  Commons  for  return  of  corre- 
spondence and  prosecutions  connected  with  fisheries.  I had  one  case,  I think  at  Derry, 
when  a man  lost  his  life  in  an  affray  between  two  parties  connected  with  the  fishery  of 
Lough  Swilly.  I fear  I cannot  make  the  necessary  return  until  after  the  circuit. 

I am,  &c. 

T.  N.  Redington,  Esq.  (signed)  Edward  Tierney, 


From  the  Crown  Solicitor,  North  West  Circuit. 

Sir,  Enniskillen,  7 March  1849. 

1 HAVE  the  honour  to  acknowledge  the  receipt  of  your  letter  of  the  5th  instant,  referring 
to  the  Order  of  the  House  of  Commons,  dated  20  th  Febmary,  relating  to  offences  against 
the  fisheiT  law. 

I had  the  honour  of  informing  you  by  letter,  dated  at  Cavan,  the  5th  instant,  that  the  only 
cases  that  I was  aware  of  having  occurred  on  my  circuit  within  the  time  specified,  was  a 
case  in  which  a riot  took  place,  attended  with  a homicide,  near  Derry,  the  particulars  of 
which  I was  unable  to  report  accurately  until  my  return  to  Dublin  after  circuit.  I have 
written  to  the  clerk  of  the  (3rown  to  Derry  for  the  particulars  as  far  as  they  appew  on  his 
books,  but  for  the  expenses  I should  refer  to  my  papers  in  Dublin.  If  you  desire  it  I shall 
of  course  proceed  from  Omagh  to  Dublin  to  have  the  return  furnished. 

I am,  &c. 

T.  N.  Redington,  Esq.  (signed)  EAward  Tierney, 
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From  the  Crown  Solicitor,  North  West  Circuit. 


22  March  1849. 

I HAVE  had  no  correspondeuce  on  the  subject. 

I find  that  at  summer  assizes,  1844,  1 prosecuted  a case  at  Londonderry,  in  which  it 
appeared  a riot  took  place  at  Cairn,  on  the  River  Foyle,  on  the  17th  May  1844,  arising  out 
of  a dispute  between  parties  concerning  the  right  of  fishery.  A man  named  Hugh  Martin 
lost  his  life,  and  a man  named  James  M'Laughlia  was  indicted  at  the  summer  assizes,  1844, 
for  the  murder  of  Martin;  M'Laughlin  fled  the  country,  and  was  never  arrested  or  made 
amenable,  although  a Bench  warrant  was  issued  against  him. 

Several  of  the  parties  were  indicted  and  tiied  at  those  assizes  for  the  riot ; some  of  them 
were  found  guilty  and  sentenced  to  short  periods  of  imprisonment,  and  others  acquitted. 

This  prosecution  was  carried  on  by  the  directions  of  the  Attorney-general,  and  the  costs 
and  expenses  attending  it,  according  to  my  calculation,  are  as  follows : paid  by  me  as  Crown 
solicitor  to  counsel,  19 1.  19  s.,  and  to  the  clerk  of  the  Crown,  6/.  10  2ri.  for  his  fees, 
making  together  26l.  9s.  2d.’,  and  it  appears  that  a sum  of  <Sl.  9s.  6d.  was  paid  off  the 
county  for  expenses  of  witnesses. 

(signed)  Edu:ard  Tiernei/, 

Crown  Solicitor,  North  West  Circuit. 


From  the  Crown  Solicitor,  Galway  County. 

_ , 7 March  1849. 

I HAVE  had  the  honour  of  receiving  your  letter  of  the  27th  day  of  February  last,  trans- 
mitting a copy  of  an  Order  of  the  House  of  Commons  (dated  the  20th  of  the  same  month), 
and  signifying  to  me  his  Excellency’s  desire,  that  I should  furnish  you  with  copies  of  the 
return  thereby  required,  so  far  as  related  to  tlie  counties  for  which  I am  Crown  solicitor. 

In  reply,  I respectfully  beg  leave  to  state,  that  with  regard  to  those  counties,  namely,’ the 
couQ^  and  county  of  the  town  of  Galway,  there  has  not  been  any  correspondence  between 
the  Crown  solicitor  and  the  Irish  Executive  Government,  or  the  Irish  Board  of  Public 
Works,  since  the  year  1842,  or  in  that  year,  on  tlie  subject  of  ofi'ences  against  the  Irish 
fishery  laws,  or  the  prosecution  of  such  otfences.  nor  were  there  any  such' prosecutions  at 
the  quarter  sessions  or  assizes,  or  in  the  Court  of  Queen’s  Bench. 

I have,  &c 

T- Esq.  (signed)  Jai.  Blakeneu, 

Dublin  Castle.  Crown  Solicitor,  Galway. 


From  the  Croivn  Solicitor,  Leitrim,  Roscommon,  and  Sligo  Counties. 

T *.  1 1 j 1 • Sligo,  7 March  1849. 

1 HAVE  to  acknowledge  the  receipt  of  your  letter  of  5 March  1849,  in  reference  to  vo»r 
communication  of  the  27th  ultimo,  desiring  copies  of  Returns  required  by  the  House  of 
Commons,  in  regard  to  offences  against  the  Irish  fishery  laws,  or  Ae  pros^ution  of  such 
offences,  and  I beg  leave  to  inform  you,  that  since  ray  appointment  as  Crown  Solicitor 
S.”"?  f’.l™  ‘ Roscommon,  Leitrim,  and  Sligo,  there  have  not  been  any 

prosecutions  of  the  nature  referi'ed  to  at  any  assizes  within  my  d^trict.  ^ 

From  'nqumes  I have  made,  ! have  also  to  state  there  have  not  been  any  such  cases  from 
the  y ear  1842,  inclusive,  at  assizes  within  my  district,  as  I am  informed,  nie  inquiries  1 

to  my  appointmeSt,  have  delayS  an  Sdier^replJ^Vyor^^^^^ 


From  the  Crown  Solicitor,  Mayo  County. 

T 1 1 j xi.  • Crown  Office,  Castlebar,  8 March  1849 

iih  ^ iffu  ^ * acjcnovvledge  the  receipt  of  your  letter  of  the  27th  ultimo,  and  of  your  letter  of 
the  6th  5«stant,  which  was  forwarded  to  me  from  my  office  in  Dublin.  I have  made  everv 
inquiry  I could  as  to  any  offences  against  the  Irish  fishery  laws  connected  with  any  criminal 
proceedings;  I can  find  none.  I expect  to  see  Mr.  Kelly,  the  solicitor  for  the  BallinIfishTries 

fl  e fidff  \ as  to  appeals^ against 

the  fishery  laws  before  Saturday,  and  make  my  return  thereon.  ^ 

Thornes  N.  Rediogtoo,  Esq.  /'idore  Bomke. 
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From  the  Crown  Solicitor,  Mayo  County. 


’■Appendix,  Kn.  4/ 


Curreleagh  Lodge,  Clanmorrias, 

Sir,  27  March  1846. 

I HAD  the  honour  on  the  8th  instant  to  reply  to  your  letter  of  the  6th  relative  to  returns 
required  by  Order  of  the  House  of  Commons,  as  to  offences  against  the  Irish  fishery  lavrs; 
I have  made  further  inquiry,  and  am  infoimed  there  has  been  no  correspondence  since 
1842,  up  to  ray  appointment,  nor  has  there  been  any  since,  between  the  Crown  solidtor  and 
the  Board  of  Public  Works,  or  the  Government,  on  the  subject  of  offences  against  the  Irish 
fishery  laws  or  the  prosecuting  of  such  offences ; there  has  been  no  prosecutions  at  assizes 
or  quarter  sessions  for  this  county  within  that  period,  save  a few  appeals  from  magistrates’ 
convictions,  which  I suppose  is  not  required  by  the  order. 

I am,  &c. 

T.  N.  Redington,  Esq.,  Castle.  (signed)  Isidore  Bourke. 


FROM  CLERKS  OF  THE  PEACE. 


From  the  Clerk  of  the  Peace,  Cork  County. 


County  Peace  Office,  Cork, 

10  March  1849. 

Havikg  been  called  on  by  the  House  of  Commons  for  a Return  of  the  number,  nature, 
periods,  and  results  of  prosecutions  rmder  the  Irish  fishery  laws,  as  also  the  costs  and 
expenses  attending  the  same  at  the  quarter  sessions  in  the  county  of  Cork, 


I hereby  certify  that  there  were  no 
county. 


prosecutions  under  said  laws  at  quarter  sessions  in  this 

(signed)  Robert  Plume, 

Clerk  of  the  Peace  for  the  County  of  Cork. 


From  the  Clerk  of  the  Peace,  Clare  County. 

A RETURN  of  the  Number,  Nature,  Periods,  and  Results,  of  Peosecutiows  of  Offenders  against 
the  laiSH  Fisuehy  Laws,  at  the  Court  of  Quarter  Sessions  of  the  County  of  Clare,  from  tlic 
Year  1842  inclusive,  specifying  at  whose  suit  such  Prosecutions  were  instituted,  and  also  the  Costs 
and  Exjjenses  attending  the  same. 


1 1 

Periods. 

At  vrboae  Soit 
iDstitated. 

Nature  of  Prosecutioii. 

Results. 

Costs. 

I 

1848  : 

18  April  - 

William  Kennedy' 

- - Forhavine  erected  a stake 
net  weir  for  Killing  salmon, 
contrary  to  the  provisions  of 
the  6th  & 6th  Viet.  chap.  1 06, 
and  sec.  32;  forfeiture  5l. 
and  2 s.  costs. 

- - Like  forfeiture  and  costs 

Order  reversed. 

- ditto 

1 

1 William  Kennedy 

Order  reversed. 

3 

' ditto 

i WilliamKermedy 

for  like  offence. 

• - Like  forfeiture  and  costs 

Order  reversed- 

4 

- ditto 

' John  Westropp  - 

: for  like  offence. 

- - For  having  dismissed 

Appeal  dismissed. 

6 

1 July 

John  Westropp  - 

plaintiffs’  complaint  for  erect- 
ing nets,  &c.  for  killing 
salmon. 

- - For  a forfeiture  of  6 1.  and 

Order  affirmed. 

O.i 

)0. 

2 s.  costs  for  erecting  stake 
weirs  in  the  Bay  ot  Cion- 
deralaw,  contrary  to  the  22d 
sec.  of  tlie  6th  & 6th  Viet 

03 

ontimteif) 
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John  Westropp  - - * Like  forfeiture  for  like  Order  affirmed, 
offence. 

John  Westropp  - *■  - Like  forfeiture  for  like  - - ditto, 
offence. 

John  Westropp  - - - For  a forfeiture  of  1 1.  and  Order  reversed. 
3 5.  costs  for  having  a stand- 
ing weir  for  tlie  catcliing  and 
killing  of  salmon  in  the  Bay 
of  Clonderalaw,  and  not 
leaving  therein  a free  gap  or 
Queen’^s  share,  contrary  to 
41st  sect,  of  the  Act. 

John  Westropp  - -- For  a forfeiture  of  61.  and  Order  sff  jed. 
2 s.  costs  for  erecting  stake 
weirs  in  the  Bay  of  Clon- 
deralaw, being  a tidal  part  of 
the  River  Shannon,  contrary 
to  the  S2d  sect,  of  the  Act. 

• Patk.  Swanliffe  - -- For  a forfeiture  of  6 1.  and  Dismissed, 

Is.  9d.  costs  for  havii^  a 
stake  net  or  weir  in  the  Bay 
of  Clonderalaw,  being  a tidal 

Ci  of  the  River  Shannon  j 
not  on  Sunday,  28  July 
1843,  a clear  opening  for 
salmon  and  other  fish  to  pass 
through,  contrary  to  the 
6th  & 6th  Viet. 

Patrick  Swanliffe  - - Foraforfeitureof  5l.  and  Dismissed. 

Is.  9d.  costs  for  having  a 
stake  net  in  the  Bay  of 
Clonderalaw,  being  a tidal 
part  of  the  River  Shannon, 
and  not  having  a clear  open- 
ing for  salmon  and  other  fish 
to  pass  through  on  the  28d 
July  1848. 

Patrick  Swanliffe  * * For  like  forfeiture  and  Dismissed, 
costs  for  like  offence. 

Patrick  Swanliffe  - - For  like  forfeiture  and  Dismissed, 
costs  as  at  No.  11,  for  like 
offence. 


Peter  M'Donnell 


- - For  like  forfeiture  and  Dismissed. 

costs  as  No.  11,  for  like 

offence. 


' J ohn  Westropp  - - - For  a fiorfeiture  of  1 1.  and  Quashed- 
2 s.  costs  for  having  erected 
on  the  22d  Mai-ch  last  a 
stake  net  or  fixed  net  for 
taking  and  killing  salmon 
upon  the  tidal  part  of  the 
River  Shannon,  to  wit,  at  the 
Bay  of  Clonderalaw  in  the 
County  of  Clare,  and  where 
the  breadth  of  the  channel  at 
low  water  of  spring  tides 
was  less  than  three-quarters 
of  a mile  statu  te  measure,  and 
not  having  been  previous 
thereto  the  proprietor  of  a 
several  fisliery,  &c. 

John  Westropp  - - - Like  forfeiture  and  costs  Quashed, 
for  like  offence. 
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Periods. 

At  whose  Suit 
instituted. 

N Bture  of  Prosecution. 

Eeaults. 

Costs. 

1844: 

17 

29  June  * 

John  Westropp  - 

- - For  like  forfeitui’e  and 
costs  for  like  offence. 

Quashed. 

18 

- ditto 

John  Westropp  - 

1 

- - For  a forfeiture  of  5 /.  and 
2 s.  costs  for  not  having  a 
clear  opening  of  four  feet  wide 
from  the  top  to  the  bottom 
in  his  stake  net  on  Sunday, 
the  28th  April- 

No  Rule. 

Id 

• ditto 

John  Westropp  - 

- - For  like  forfeiture  and 
costs  for  like  offence. 

No  Rule. 

20 

- ditto 

John  Westropp  • 

- - For  like  forfeiture  and 
costs  for  like  offence. 

No  Rule. 

21 

- ditto 

John  Westropp  - 

■ - For  like  forfeiture  and 
costs  as  No.  16,  for  like 
offence. 

Quashed. 

1848: 

23 

25  April  • 

John  Westropp  - 

- - For  erecting  a stalte  net 
or  weir  for  killing  salmon, 
contrary  to  the  statute. 

- - No  Rule.  Re- 
cognizance pur- 
suant to  the  sta- 
tute not  returned. 

23 

- ditto 

John  Westropp  - 

For  like  offence  - 

- - ditto. 

24 

- ditto 

- - ditto  - 

- - ditto  - 

- - ditto. 

25 

' - ditto 

- - ditto  - 

- - ditto  - - - 

- - ditto. 

20 

- ditto 

- - ditto  - 

- - ditto  - - - - 

• ' ditto. 

27 

- ditto 

- - ditto  - 

- - ditto  - - - 

- - ditto. 

28 

- ditto 

- - ditto  ■ 

- - ditto  - 

- - ditto. 

39 

- ditto 

- - ditto  - 

- - ditto  - 

- - ditto. 

30 

4 J uly 

- - Wm.  Maunsell 
Reeves. 

- • For  having  on  the  1st  of 
March  fixed  a bag  net  for 
the  purpose  of  killing  salmon 
in  .the  tidal  part  of  tlie  River 
Shannon,  and  for  killing 
salmon  on  the  17th  Apiuf, 
then  last  past. 

Quashed. 

31 

- ditto 

- - ditto  - 

For  like  offence  - - - 

Quashed. 

32 

- ditto 

- - ditto  • 

For  like  offence  • - - 

Quashed. 

33 

- ditto 

- - ditto  - 

For  like  offence  - - - 

Quashed. 

34 

- ditto 

- - ditto  - 

For  like  offence  ... 

Quashed. 

35 

- ditto 

- - ditto  - 

For  like  offence  - • - 

Qu^hed. 

36 

- ditto 

- - ditto  - 

For  like  offence  - - - 

Quashed. 

1849: 

37 

20  Jan. 

- - ditto  - 

- - For  like  offence  on  the 
10th  June  last  past. 

Quashed. 

38 

- ditto 

- - ditto  - 

For  like  offence  - - - 

Quashed. 

39 

- ditto 

- - ditto  - 

For  lUie  offence  - - - 

Quashed. 

40 

- ditto 

- - ditto  - 

For  like  offence  - - - 

Quashed. 

41 

- ditto 

- - ditto  - 

For  like  offence  - - - 

Quashed. 

42 

- ditto 

- - ditto  - 

For  like  offence  - - - 

Quaslied. 

43 

- ditto 

• - ditto  - 

For  like  offence  - - - 

Quashed. 

44 

- ditto  • 

- - ditto  - 

For  like  offence  - - - 

Quashed. 

45 

- ditto 

- - ditto  - 

For  like  offence  - - - 

Quaslied. 

Wm.  Kean, 

lerk  of  the  Peace,  County  of  Clare. 
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From  the  Clerk  of  the  Peace  Donegal  County. 

Clerk  of  the  Peace’s  Office,  Lifford, 

10  March  1849. 

A Retdkn  of  the  number,  nature,  periods,  and  results  of  prosecutions  of  offences 
against  the  fishery  laws  at  the  court  of  quarter  sessions  in  the  county  of  Donegal,  from  the 
vear  1842  inclusive,  made  pursuant  to  an  Order  of  the  House  of  Commons,  dated  the  20th 
day  of  February  1849  : — 

- Nil 

(signed)  Jas.  Cochran, 

Clerk  of  the  Peace  for  the  County  of  Donegal. 


From  the  Clerk  of  the  Peace  Londonderry  City  and  County. 

13  March  1849. 

Return  of  the  number  of  prosecutions  for  offences  against  the  fishery  laws,  instituted 
in  the  court  of  quarter  sessions  in  and  for  the  said  city  and  county  from  the  year  1042, 
required  by  Order  of  House  of  Commons  : — 

— Nil.— 

(signed)  William  Gregg, 
Clerk  of  the  Peace. 


From  the  Clerk  of  the  Peace,  Waterford  County. 

. Waterford,  12  March  1849. 

I nuiuBEY  beg  leave  to  certify  to  the  Honourable  the  House  of  Commons  that  there  have 
not  been  any  prosecutions  instituted  at  quarter  sessions  in  the  county  of  Waterford  Cor 
offences  against  the  Irish  fishery  laws  since  the  year  1842. 

(signed)  JBat.  Delandre. 

Clerk  of  the  Peace,  County  Waterford. 


From  the  Clerk  of  the  Peace,  Waterford  City. 

Clerk  of  the  Peace  Office,  City  Waterford, 

7 March  1849. 

I CERTIFY  there  have  not  been  any  prosecutions  for  offences  against  the  fisheryJaws  at 
the  quarter  sessions  for  this  city,  from  year  1842  to  present  date. 

(signed)  Richard  Cooke. 


RETURNoftheNumber,  Nature,  Periods,  and  Results  of  Prosecutions  instituted  at  Quarter  Ses- 
sions in  the  County  of  Wexford,  from  the  Year  1842  inclusive,  for  Offences  against  the  Irish 
Fishery  Laws,  specifying  at  whose  suit  such  Prosecutions  were  instituted,  and  the  Costs  and 
Expenses  attending  the  same. 


Case  brought  be- 
fore the  Court 
in  the  shape  of 
an  appeal  from 
a conviction  by 
magistrates  at 
Petty  Sessions 
for  placing  or 
erecting  a net, 
&c.,  5th  & 6th 
. Viet. 

Ditto 

Ditto 

Ditto 


Ditto 

Ditto 

Ditto 


ditto 
ditto 
27  June  1844 


ditto 

ditto 

ditto 


- • Conviction  at  Petty  Ses- 
sions Court  for  2/.  IOS.5  for- 
feiture of  nets,  and  6«.  costs, 


- - - ditto  - 

- - - ditto  - 

- * Conviction  for  10 1.  with 
is.  coats  and  forfeiture  of 
nets,  affirmed. 

- - Conviction  for  2 1.  10  5. 
with  I s.  costs,  and  forfeiture 
of  nets,  affirmed. 

- - Conviction,  affirmed. 

- • - ditto  - 

- - - ditto  - 


- ditto 
“ ditto 

- ditto. 


- ditto. 

- ditto. 
• ditto. 


1(1  I I 

f instituted  against  no,  person  at  Quarter  Sessions  in  fie  County 

of  Wexford,  during  the  period  above  mentioned,  for  offences  against  the  Irish  Fishery  Laws.  ^ 

Wexford  9 March  irao  (signed)  Joseph  Meadom, 

wexiom,  9 .March  1849.  Deputy  Peace. 
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From  the  Sessional  Crown  Solicitor,  Antrim  County. 

Sir,  _ 9,  Lower  Gloucester-street,  8 March  1849, 

In  answer  to  your  letter  of  the  5th  instant,  transmitting  a copy  of  an  Order  of  the 
House  of  Commons,  dated  20th  ultimo,  so  far  as  relates  to  prosecutions  at  quarter  sessions 
in  the  county  of  Antrim,  I beg  leave  to  acquaint  you  that  I have  nut  prosecuted  any  case 
for  offences  against  the  Irish  Fishery  Laws  during  the  period  in  the  said  order  mentioned. 

By  the  94ih  section  of  the  Irish  Fisheries  Act,  5 & 6 Viet.  cap.  106,  all  offences  under 
that  Act  punishable  with  pecuniary  penalties,  fines,  or  forfeitures,  shall  and  may  be  heard, 
adjudged,  and  determined  in  a snmmary  way,  by  and  before  one  or  more  justice"  or  justices 
of  the  peace  of  the  county,  town,  or  place  within  whose  jurisdiction  such  offences  shall 
have  been  committed. 

By  the  10th  section  of  the  same  Act,  clerks  of  petty  sessions  are  required,  once  in  every 
three  months,  to  make  returns  or  reports  to  the  Commissioners  of  Public  Works,  containing 
particulars  of  all  prosecutions  and  convictions  of  offenders  under  the  Act. 

Permit  me  therefore  humbly  to  submit  that  the  Commissioners  of  the  Board  of  Public 
Works,  and  the  clerks  of  the  peace,  as  to  appeals  and  costs  at  quarter  sessions,  should  be 
in  a position  to  furnish  the  information  required  by  the  aforesaid  Order  of  the  House  of 
Commons. 

I have,  8cc. 

To  the  Under  Secretary,  (signed)  ^i.J.  O’Neill, 

Dublin  Castle.  Sessional  Crown  Solicitor  for  the 

County  of  Antrim. 


From  the  Sessional  Crown  Solicitor,  Clare  County. 

Sir,  Ennis,  9 March  1849. 

In  reply  to  yoor  circular  of  the  5th  instant,  requiring  returns  pursuant  to  the  Order  of 
the  House  of  Commons,  on  the  subject  of  prosecutions  at  quarter  sessions  for  offences 
against  the  Irish  Fishery  Laws  since  the  year  1842,  inclusive,  I beg  to  say  there  were  no 
prosecutions  for  offences  gainst  those  laws  at  quarter  sessions  in  this  county  during  that 
period. 

I have,  See. 

Thomas  N.  Redington,  Esq.  (signed)  Michael  CuUinan, 

Sessional  Solicitor,  County  Clare. 


From  the  Sessional  Crown  Solicitor,  Cork  County,  East  Riding. 

Midletcn,  12  March  1849. 

_ In  reply  to  your  letter  of  the  6th  March  instant,  mentioning  that  you  transmitted,  by 
direction  of  the  Lord  Lieutenant,  a copy  of  an  Order  of  the  House  of  Commons,  dated 
the  20th  ultimo,  requiring  a return  of  the  number,  nature,  periods,  and  results  of  prose- 
cutions on  the  subject  of  offences  against  the  Irish  Fishery  Laws,  instituted  at  quarter 
sessions,  from  the  year  1842  inclusive, 

I have  to  state  that  during  the  period  above  indicated  there  has  been  no  case  for  any 
offence  against  the  Irish  Fishery  Laws  prosecuted  by  the  sessional  Crown  solicitor  in  the 
East  Riding  of  Cork  County. 

I am,  &c. 

Thomas  N.  Redington,  Esq.  (signed)  James  Nagle, 

Castle,  Dublin.  Sessional  Crown  Solicitor, 

Cork  County,  East  Riding. 


From  the  Sessional  Crown  Solicitor,  Cork  County,  West  Riding. 


Sir,  Cork,  17  March  1849. 

In  reply  to  your  letter,  transmitting  an  Order  of  the  House  of  Commons,  dated  20th 
ultimo,  and  requesting  to  be  furnished  with  copies  of  the  return  therein  required,  so  far  as 
relates  to  fishery  prosecutions  at  quarter  sessions,  in  order  that  the  same  may  be  forwarded, 
to  be  laid  before  The  House  accordingly,  I am  to  acquaint  you  that  no  such  prosecutions 
as  those  referred  to  have  taken  place  in  the  West  Riding  of  the  county  of  Cork. 

I am,  8cc. 

T.  N.  Redington,  Esq.  (signed)  Bryan  Gallwey, 

Castle,  Dublin.  Sessional  Crown  Solicitor,  West  Riding- 
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From  the  Sessional  Solicitor,  Cork  City. 

Sir,  Cork,  23  March  1849. 

In  pursuance  of  the  Order  of  the  House  of  Commons  of  the  20th  _ult.,  transmitted  me  by 
you  to  report  thereon,  by  his, Excellency  the  Lord  Lieutenant’s  directions,  1 certify  that 
no  prosecution  for  offences  against  the  Irish  Fishery  Laws  has  been  instituted  at  the  general 
sessions  of  the  peace,  before  the  recorder  of  the  borough  of  Cork,  from  the  year  1842 
inclusive,  to  the  present  time. 

I have,  &c. 

Thos.  Redington,  Esq.,  (signed)  William  Murphy, 

Under  Secretary.  Sessional  Crown  SoIicitor  for  said  Borough. 


From  the  Sessional  Crown  Solicitor,  Donegal  County. 

Sir,  Lifford,  at  Assizes,  16  March  1849. 

Being  absent  from  home,  your  communication  of  the  5th  instant  only  reached  rue  here 
yesterday,  and  beg  to  state  there  were  no  prosecutions  at  quarter  sessions  from  the  year 
1842,  for  offences  against  the  Irish  Fishery  Laws. 

I have,  &c. 

T.  N.  Redington,  Esq.  (signed)  W.  Barrett. 

8tc.  &c.  £cc. 


From  the  Sessional  Crown  Solicitor,  Galway  County. 

Sir,  Dunmore,  12  March  1849. 

In  reply  to  your  letter  of  the  5th  instant,  with  regard  to  the  Order  of  the  House  of 
Commons  on  the  subject  of  the  Irish  Fishery  Laws,  and  the  prosecution  of  offences  there- 
under, I beg  leave  to  infonu  you,  for  his  Excellency’s  information,  that  I have  not  been 
concerned,  within  the  period  mentioned  in  said  order,  in  any  such  prosecution. 

I have,  8cc. 

The  Under  Secretary,  (signed)  H.  O’Loughlin, 

Castle,  Dublin.  Sessional  Crown  Sohcitor, 

County  of  Galway. 


From  the  Sessional  Crown  Solicitor,  Kerry  County. 

Sir,  Killaroey,  9 March  1049. 

I HAVE  the  honour  to  acknowledge  your  letter  of  the  5th,  and  in  reply,  beg  to  state  that 
in  Kerry  no  prosecutions  were  instituteS  at  quarter  sessions  for  any  offences  against  the 
Fishery  Laws,  and  that  no  directions  were  ever  received  by  me,  either  from  the  Board  of 
Commissioners  or  the  Government,  on  the  subject. 

I have,  8cc. 

T.  N.  Redington,  Esq.  (signed)  Theodore  W.  Murphy, 

Under  Secreiaiy.  . Sessional  Solicitor  for  Kerry. 


Londonderry  City  and  County. 

RETURN  of  John  Martin,  Sessional  Crown  Solicitor  for  the  County  of  Londonderry  in 
obedience  to  an  Order  of  the  House  of  Commons,  dated  20  February  1849. 

1 HAVE  had  no  communication  with  the  Irish  Board  of  Works  or  the  Irish  Executive 
Government,  from  the  year  1842  till  the  present  time,  on  the  subject  of  offences  against  the 
li-ish  Fishery  laws,  or  the  prosecution,  of  such  offences.  ^ 

Nor  have  there  been  any  prosecutions  during  that  period  for  any  such  offences  at  the 
quarter  sessions  of  this  county. 

(signed)  John  Martin, 

Sessional  Crown  Solicitor, 

County  of  Londonderry. 


From  the  Sessional  Crown  Solicitor,  Louth  County. 

Sir,  . , Dublin,  7,  Fleet-street,  15  March  1849. 

In  i-eply  to  your  circular,  calling  for  a return  of  the  prosecutions  at  quarter  sessions  for 
offences  against  the  Irish  Fishery  Laws,  from  the  year  1842  to  the  present  time,  I beg  to  say 
that  there  has  not  been  any  prosecution  for  such  offences  conducted  by  me  during  said 
period.  ^ 

I have,  &c. 

(signed)  Francis  JUamjoH, 

Sessional  Crown  Solicitor, 

To  the  Under  Secretary,  Castle,  Dublin.  ^ ^ 
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A RETURN  of  the  Nurober,  Nature,  Period,  and  Results  of  Psosecutiohs  for  Offences  against 
the  Irish  Fishery  Laws,  at  Quarter  Sessions  in  the  County  of  Sligo,  specifying  at -whose  Suit 
such  Prosecutions  were  instituted,  and  also  the  Costs  and  Expenses  attending  the  same. 


Natoie  of  Offence. 


Using  a dredge 
to  tSie  oysters. 
Like  offence 
Like  offence 
Like  offence 
Like  offence 


Like  offence 
Like  offence 
Larceny  of  oystei 
off  an  oyster  bed. 
Like  offence  (lar- 
ceny of  oysters). 
Like  offence 


14  March  1849. 


Period  of 
Proiecution. 


5 April  1847 

6 Jan. 1848 
6April]848 


Same 
Same 
18  Oct.  1848 


Besnit  of  Prosecutions. 


Acquitted  - - - I John  Wynne, Esq. 

Discharged,  no  prosecution 
Like  result  - 

Like  result  - 

- - Pleaded  guilty ; allowed  to 
stand  out  on  their  recogni- 
zance to  appear  when  called 
upon  for  judgment. 

Like  result  - • - Sir  R.  Gore  Boothl 

Discharged,  no  prosecution  1 John  Wynne,  Esq. 

- - One  calendar  rnomii’s  im-  - - E.  J.  Cooper, 
prisonment  with  hard  labour.  ^ 

24  hours’  imprisonment 

- - Jury  did  not  i^rce,  and  j Same 
were  d' 


Costs  and 
Expenses. 


(signed) 


Charles  O'Hara, 

Sessional  Crown  Solicitor, 
County  of  Sligo. 


From  the  Sessional  Crown  Solicitor,  Waterford  County. 

Sir,  Waterford,  7 March  1849. 

Havin  s been  only  recently  appointed  to  the  office  of  sessional  Crown  solicitor  for  Water- 
ford, I have  no  official  return  to  make  on  the  subject  of  prosecutions  against  owners  of 
weirs ; I beg  leave  therefore  to  refer  you  to  Mr.  Magrath,  my  predecessor. 

If  the  Government  wish  for  any  information,  which  as  solicitor  for  the  “ Suir  Preservation 
Society  ” I can  give,  relative  to  the  vexatious  proceedings  on  the  part  of  the  owners  of  illegal 
weirs  on  that  river,  within  ray  knowledge,  I shall  feel  much  pleasure  in  giving  it. 

I am,  8cc. 

T.  N.  Redington,  Esq.  (signed)  Ed.  Netterville  Barron. 

Castle,  Dublin. 


From  the  Sessional  Crown  Solicitor  Wexford  County. 

Sir,  Limerick,  10  March  1849. 

I BEG  to  acknowledge  the  receipt  of  your  letter  with  an  Order  from  the  House  of 
Commons,  that  there  should  be  laid  before  it  copies  of  correspondence  between  Crown 
solicitors  and  the  Board  of  Public  Works  on  the  subject  of  offences  against  the  fishery  laws, 
with  a return  of  the  nature  and  results  of  prosecutions,  desiring  that  I should  furnish  copies 
of  the  returns  therein  required,  as  far  as  relates  to  prosecutions  at  quarter  sessions.  In 
reply,  I have  the  honour  to  inform  you,  that  there  were  no  cases  of  this  natpe  prosecuted, 
by  me,  nor  am  I aware  of  any  such  being  prosecuted  at  quarter  sessions  in  this  county. 

I have,  &c. 

The  Under  Secretary,  (signed)  F.  Barry, 

&e.  &c.  See.  Sessional  Crown  Solicitor. 
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A RETURN  of  the  Numbp,  Nature,  Periods,  and  Results  of  Phosecotions  for  Offences  against  the  Irish  Fishing' 
Laws,  and  Costs  attending  same,  as  Prosecuted  by  the  Sessional  Solicitor  for  the  County  of  Wexford,,  from 
the  Year  1842  inclusive,  to  the  Month  of  March  1849. 


1 James  Byan 

2 JoLn  Ryan 

3 James  Ryan 

,4  Pntriek  Tracey 

p James  Ryan  - 

P Jolm  Ryan 
7 John  Lynch 


RESULTS. 


- ' For  like  at  Ai- 
thurstown  Weir. 

- - For  like  at  Newk- 
bay  Weir. 

- - For  like  at  Kil- 
manock  Weir. 

These  vt 


June  1B43 
June  1843 
June  1643 


--  Convicted  by  the 
magistrates  in  fhll 
penalty,  and  forfeltni-e 
oftlienets 


Like 

Uke 


Kilmanock  weirs  w 


stripped  and  diaeootinued  to  he  fished 


- - For  like  at  Ar- 
thorstown. 

- For  like  at  Kil« 
manock. 


Kay  1844 
May  1844 


- - Convicted  la  pe- 
nal ty  of  1 0 2.,  the  nets 
forfeited,  and  that  the 
weir  be  pulled  down. 

Like  - - - 


- - The  Queen  at 
the  prosecution  of 
Richard  Power. 


I These  three  par- 
ties appealed  to  the 
quarter  sessions  at 
Wexford  on  28th 
June  1843,  when  the 
Court  affirmed  the 
convictions  in  these 
cases. 

- - This  man  did  not 
appeal. 

to  May  1844,  when  the  Dunbrody,  Arthur 


These  parties  againj 
appe^ed  to  the  quar- 
ter sessions  at  Wex- 
ford in  July  1844. 
Convietions  affirmed, 


(signed)  jRodolfhus  W.  Ryan, 

Sessional  Crown  Solicitor,  Wexford. 


From  the  Sessional  Crown  Solicitor,  Wicklow  County. 


Chambers,  29,  Peter-street, 

Sir,  14  March  1849. 

In  answer  to  your  letter  of  the  6th  instant,  requiring  me  to  furnish  you  with  “ Copies  of 
correspondence  between  the  Crown  solicitors  of  the  Irish  circuits,  and  the  Irish  BoW  of 
Public  Works,  or  the  Irish  Executive  Government ; also  copies  of  reports  made  to  the  said 
Board  by  commissioners  and  inspectors  of  Irish  Fisheries ; and  also  a return  of  the  number, 
nature,  periods,  and  results  of  any  prosecutions  at  quarter  sessions,  specifying  at  whose 
suit  same  were  instituted,  and  the  costa  and  expenses  attending  the  smne,  from  the  year 
1842  inclusive,  on  the  subject  of  offences  ^iust  the  Irish  Fishery  Laws,  or  the  prosecution 
of  such  offences,”  ‘ 

I have  to  inform  you  that  no  such  correspondence,  reports,  or  prosecutions  have  taken 
place  during  the  above  period  in  the  county  of  Wicklow,  of  which  I am  sessional  Crown 
soheitor. 

I beg  to  add,  that  the  communication  has  been  delayed  in  consequence  of  ray  having  con- 
ceived it  necessary  to  write  to  the  clerk  of  the  peace  of  my  county  to  ascertain  whether  lie 
knew  of  any  such  prosecution  taking  place,  to  which  letter  I have  received  his  answer 
stating  that  none  such  had  occurred. 


T.  N.  Redington,  Esq. 
&c.  &c. 


I have,  &c. 

(signed)  William  F.  Rogers, 

Sessional  Crown  Solicitor. 


LETTER  from  E.  Lucas,  Esq.,  to  Jff.  R.  Paine,  Esq. 

I , Dublin  Castle,  25  March  1843 

7 ‘y  Lieutenant  to  suEgeat 

that  the  Oommnsioners  of  Fisheries  shoold  pul  tliemsolres  in  communication  with  the 
Cii.wn  or  sessional  solicitor,  as  the  respeotire  cases  with  regard  to  salmon  weirs  to  be  dealt 
r teqfte;  and  these  ofiBcers  shall  be  iustmeted  to  act  iu  coiiformitv  with 

the  opinion  of  the  law  oftcer,  who  states  that  immediate  proceediags  should  be  taken 
against  all  such  weirs  as  Mr.  Muivany  shall  certify  to  be  illegal. 

I am,  8cc. 

(signed)  E.  Zttcas. 
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LETTER  from  E.  Lucas,  Esq , to  R.  H.  Paim,  Esq. 

...  ^ Dublin  Castle,  13  May  1844. 

Yoxjb  letter  of  the  7th  ultimo  having  been  referred  to  the  law  adviser,  I am  directed  bv 
the  Lord  Lieutenant  to  state  that  he  has  given  the  following  opinion  thereon  viz  • “ There 
is  no  doubt  that  in  many  cases  the  officers  and  men  of  the  coast  guard  are  empowered  to 
act  without  a warrant,  or  the  presence  of  a magistrate,  but  I think  they  should  not  do  so 
unless  m cases  of  the  most  urgent  necessity;  when,  from  the  nature  of  the  transaction,  there 
IS  danger  of  bloodshed,  the  presence  of  a magistrate  should  always  be  procured  if  prac- 
ticable.” ’ ^ ^ 

I am,  &e. 

(signed)  £ Lucas. 


LETTER  from  E.  Lucas,  Esq.,  to  Rl  R.  Paine,  Esq. 


Sir, 


T 1 1 ■ , . Dublin  Castle,  29  June  1844. 

In  acknowledging  the  receipt  of  your  letter  of  the  27th  instant,  with  Mr.  Ffeunell’s  com- 
mumcat.op,  which  ,s  herewith  returned,  I am  directed  by  the  Lord  Lieuten.nt  to  acquaint 
you  that  instructions  have  been  given  to  the  crown  solicitor  to  take  measures  for  support- 
ing the  convictions  in  question  at  the  ensuing  quarter  sessions ; Mr.  Ffennell  should  sunplV  the 
-necessary  proofs  for  that  purpose  to  the  sessional  Crown  solicitor  of  tire  county.  No  time 
IS  to  be  lost  in  furnishing  such  proofs,  and  it  would  have  been  desirable  if  Mr.  Ffennell  had 
tinade  an  earlier  communication  on  the  subject. 

I am,  &c. 

(signed)  E^  Lucas. 


LETTER  from  T.  R.  Redmgton,  Esq.,  to  the  Commissioners  of  the  Board  of  Works. 

r SlirSed  by  the  Lord  Lieutenant  to  transmit  a c“„pfo"f?,t;rTfrrTS^^ 
solicitor  upon  the  subject  of  offences  against  the  Fishery  Laws,  and  I have  to  reouest  that 

CytL'ES."*’'  deem':tnecek;%?ra^erhTgitS 

1 am,  &c. 

(signed)  T.  N. 


The  Queen  against  Arthur  O'Neill. 

, In  pu’rsuunoe  of  directions  received  from  Mr 
informations,  charging  parties  with  offences  ap-ain=if 

and  fishing  of  weirs  were  submitted  fKo  ^ laws,  by  the  illegal  erection 

and  he  accordingly^rdLct  attorney-general  for  his  directions  thereon, 

prosecmed  by  indictment  at  the  Waterfii  d rpongst  osiers  the  above  defendant)  to  be 
Ld  found  agLst  thnSend.nt  tlT?  subsequently  preferred 

at  summer  Si  at  sprrng  isiscsi^dd,  and 

18th  July  184G.  Since  that  time j r j ^ “7  report  to  you  on  the 

the  case  being  brought  before  the  Pniirt-  r.i  n ^®tsndant  sued  out  a writ  of  error,  and  on 
reversed  as  tlirrS™!!  r ^ Cour  of  Queen’s  Beiichthis  day, the  judgment  below  was 
judgmer^t  could  not  be  counled  "with  ^uch 

technicality  whU  reaUy  doe^^  condition  of  abatement  attached  to  it;  this  is  a 

weirs.  But  upon  the  reversJ  nf  i^^"  ^“egality  of  the 

commence  to  erect  and  fish  illeo-nl  “ti^qufatedly,  several  parlies  will  at  once 

to  have  such  a practice  Z still  be  the  wish  of  Government 

to  have  the  proper  informaUons  sworn'^so  should  be  given  at  once 

subsequent  assfzes,  which  they  will  be  eutklS  *^®i  char|ed  traversing  to  a 

charge  for  which  they  are  to  be^hlM  to  bad 

and  as  tJ*th^ proSSinga^pfS  T circumstances  above  stated, 

of  Fisheries  ^ThemotrerFa  should  be  at  once  sent  to  the  Commissioners 

the  livelihood  of  the 

&c.^  (signed)^”'  ^miliarn  Kemmls, 

Crown  Solicitor. 


0.40, 
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COPIES  of  Bye-Laws,  and  parts  of  Laws,  made  for  tlie  Eeguktion  of  Ieish 
INIAND  Fisheries  and  Natigatiok,  hy  the  Commissioners  of  Public  Works, 
or  Fisheries,  in  Ireland,  under  the  Provisions  of  the  Irish  Fishery  Acts. 


BYE-LAWS  framed  by  the  CommUsioaers  of  Public  Works  (and  Fisberies),  and  approved  of  by  the 
Lord-Lieutenant  in  Council;  _ ,,o 

No.l.— Dublin  Bay,  10  October  1842  

No.  2. — Galway  Bay,  22  March  1843  - - - - ■ ■ " " '5’no 

No.  3. — Lough  Swilly,  27  June  1844  - - - * ■ “ " " 'S'  no 

No.  4. XUver  Bandon  and  Tributaries,  22  April  1846  ------  p- 

No.  6. Galway  Eiver  and  Tributaries,  24  July  1846  ------  p.  liw 

BIVERS  in  Ireland  of  which  the  Mouths  have  been  defined  by  the  Cor^ssi^ers  of  Public  Works 
(and  Fisheries),  pursuant  to  the  Provisions  of  the  Act  6 & 6 Vict.  e.  306,  8. 27,  and  the  8 & 9 Vict. 

No.' l.—Owenavarraeh,  Wexford,  17  September  1842  100 

No.  2.— Liffey.DubHn,  24  February  1843  --------  p. 

No.  8.— Laune,  Kerry,  20  April  1843  ' ' S loi 

No.  4. — Foyle,  Londonderry,  26  July  1843  - --  --  --  - P- 

No.  5.— Ban,  Londonderry,  8 August  1843  V oT 

No.  6.— Delphi,  or  Bundorragha,TMayo,  1 February  1844  - - - - " loi 

No.  7.— Curraan,  Kerry,  1 Febru^  1844  I ' ,0,.  ' ' 

No.  8. Suit,  Nore,  and  Barrow,  Waterford  and  Wexford,  8 February  1844  - - P-  1*2 

No.  9.— Blackwater  (Kenmare),  Kerry,  7 May  1844  - ■ • ' - - " ^ ’:„5 

No.  10. — Eena,  Kerry,  28  January  1846  --------  - P- 

No.  11.— Roughty,  or  Kenmore,  Kerry,  23  January  1845  P' 

No.  12. — Cloonee,  Kerry,  23  January  1845  - --  -----p.  123 

No.  13. — Owenshagh,  l(erry,  28  January  1845  -------  P- 

No.  14.— Croanshagh,  Keiry,  23  January  1845  ' " * ‘ ‘ ' P'  .i:? 

No.  15.— Sheen,  Kerry,  23  January  1845  

No.  16.— Owenduff,  Mayo,  23  January  1845  P 

No.  17.— Errive,  or  Ass,  Mayo,  15  May  1846  - " P* 

No.  18. — Glenariff,  Antrim,  22  May  1846  - --  --  --  - P- 125 

No.  10. — Glengarriff,  Cork,  31  March  1848  - --  --  --  - p.  126 

No.  20. — Adrigole,  Cork,  31  March  1848  - --  --  --  -p.  128 

The  Division  of  Districts  around  the  Coast  of  Ireland  (with  a Map),  pursuant  to  6 & 6 Vict.  c.  106, 

p.  127 


ABSTRACT  of  Bye-Laws  framed  by  the  Commissioners  of  Fisheries,  and  approved  by 
the  Lord  Lieutenant  in  Council. 


Number.j 

Place  affected  by  Bye-Law. 

Nature  of  Law.  | 

Remarks. 

1 1 

Dublin  Bay  _ - - 

10  October  1842. 

2 

Galway  Bay  - - - 

22  March  1843.  | 

3 

Lough  Swilly  - - - 

27  June  1844. 

4 

River  Bandon  and  Tribu- 
taries - - - - 

22  April  1846. 

5 

River  Galway,  &c.  &c. 

1 24  July  1846. 

(No.  1.) 

Act  5 & 6 Vict.  c.  106. 

Bye-law,  approved  by  His  Excellency  the  Lord  Lieutenant  in  Council,  prohibiting 
Trawling  in  Dublin  Bay. 

The  use  of  uawl  nets  is  hereby  prohibited  at  all  times  in  any  part  of  the  Bay  of  Dublin 
within  or  to  the  westward  of  the  limit  formed  as  follows;  namely,  by  a straight  line  from 
the  Baily  Lighthouse  at  Howlh  to  the  easternmost  point  of  the  rocks  called  the  Mugglias,. 
thence  by  a straight  line  to  the  southern  point  of  Dalkey  Island,  thence  by  a straight  line 
across  Dalkey  Sound,  in  direction  of  the  signal  station  on  Killiney  Hill. 

J.  F.  Burgoyne,  "j 

10  October  1S41.  Brook  T.  Ottley,  ^Commissioners. 

J.  Raddiff,  J 
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(No.  2.) 

Act  5 & 6 Viet.  c.  io6. 


Appendix,  No.  5- 


Bye-law  prohibiting  Trawling  m Galway  Bay,  approved  of  by  His  Excellency  the 
Lord  Lieutenant  in  Council. 


The  use  of  any  trawl  net  or  nets  is  hereby  prohibited  at  all  times  in  any  part  of  the  Bay 
•of  Galway  within,  or  to  the  eastward  of  a limit  formed  as  follows ; namely,  by  a straight 
line  from  Barna  Pier,  in  the  county  of  Galway,  on  the  north  side  of  said  Bay  of  Galway  to 
Gleninagh  Castle,  in  the  County  of  Clare,  ou  the  south  side  of  said  bay. 

J.  Radcliffe, 


22  March  1843.  J 


(No.  3.) 


Act  5 8c  6 Viet.  c.  106. 


Bye-law,  approved  of  by  His  Excellency  the  Lord  Lieutenant  in  Council,  prohibiting 
Trawling  in  Lough  Swilly. 


The  use  of  any  trawl  net  or  nets  is  hereby  prohibited  at  all  times  in  any  part  of  Lough 
Swilly,  within  or  to  the  southward  of  a limit  formed  as  follows  ; namely,  by  a straight  line 
from  Knockalla  Battery,  on  the  west  side  of  said  lough,  to  Linsfort  Church,  on  the  east 
side  of  said  lough,  all  in  the  county  of  Donegal. 


Office  of  Public  Worksl 
27  June  1844. 


j!  } Commissioners. 


(No.  4.) 

Acts  5 & 6 Viet.  c.  106,  and  8 & 9 Viet.  c.  io8. 

Bye-law prohibitirtg  the  use  of  Strokealls  in  the  River  Bandon  and  its  Tributaries, 
approved  of  by  His  Excellency  the  Lord  Lieutenant  in  Council. 

The  use  of  the  instrument  commonly  called  and  known  by  the  name  of  strokealJ,  is 
hereby  prohibited  at  any  time  or  season  in  any  part  of  the  River'Bandon  or  of  its  tributaries 
in  the  county  of  Cork. 

Any  person  using  any  such  instrument  or  strokeall,  as  aforesaid,  shall  be  subject  to  a 
penalty  not  exceeding  5 1. 

Harry  D.  Jones.'X  ■ • 

W.  T. 

Office  of  Public  Works,  Custom  House,  Dublin, 

22  April  1846. 


(No.  6.) 

Acts  5 8c  6 Viet.  c.  io6 ; 7 8c  8 Viet.  c.  108  ; 8 8c  9 Viet.  c.  108. 

Bye-law  prohibiting  the  use  of  the  Steokehaul,  or  Strokeall  and  Snatch,  8cc., 
in  the  River  Galway  or  Corrib,  Lough  Corrib,  and  Lough  Mask,  and  their  Tributaries, 
approved  of  by  the  Lords  Justices  in  Council. 

The  use  of  the  instrument  commonly  called  and  known  by  the  name  of  strokehaul, 
otherwise  strokeall,  or  snaicb,  or  any  other  such  instrument,  is  hereby  prohibited  at  any 
time  or  season,  in  any  part  of  the  R'iver  Galway  or  Corrib,  Lougb  Corrib  or  Lough  Mask, 
or  any  of  them,  or  of  any  of  the  tributaries  of  said  river  and  Jougbs  respectively,  situate 
in  the  county  of  the  town  of  Galway,  and  counties  of  Galway  and  Mayo,  respectively. 

Any  person  using  any  such  instrument  as  aforesaid,  sbal"!  be  subject  to  a penalty  not 
exceeding  5^. 

Board  of  Public  Works,  Custom-house,  Dubliuj 
24  July  1846. 

040.  p 4 
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RIVERS  in  Ireland  of  which  the  Mouths  have  been  defined  by  the  Commissionbrs  of 
Irish  Fisheries,  pursuant  to  the  22d  and  27th  sections  of  the  5th  8c  6th  Viet.  c.  106, 
and  the  9th  seciion  of  the  8th  & 9th  Viet.  c.  108. 


No. 


13 

14 
16 

16 

17 

15 


RIV  ER. 


COUNTY. 


WREN  DEFINED. 


REMARKS. 


Owenavarragh 

Liffey 

Laune 

Foyle 

Ban 

Delphi  or  Bu: 


- 'Wexford  - 
Dublin  - 

- Kerry 

- Londonderry  - 

- Londonderry  - 
r-  Mayo 


- 17  Sept.  1842 

- 24  Feb.  1843 

- 20  April 

- 26  July 

8 Aug. 

- 1 Feb.  1844 


Curraan  - - - 

Suir,  Nore  and  Bar- 
row. 

Blackwater,  Kenmare 
Eena  - - - 

Roughty  or  Kenmare 
Cloonee  - - - 

Owenshagh 
Croanshagh 
Sheen  - - - 

Owenduff 
Errive  or  Ass  - 
GlenarifF- 
GlengaiTifF 
Adrigole  - - - 


Kerry  - - - 

Waterford  and  Wex- 
ford. 

Kerry  - - - 

Kerry  - - - 

Kerry  - - - 

Kerry  - - - 

Kerry  - - - 

Kerry  - - - 

Kerry  - - - 

Mayo  - - - 

Mayo  - - . 

Antrim  - - - 

Cork  - - . 

Cork  - - - 


1 Feb.  - 

8 Feb.  - 

7 May 

23  Jan.  1845 
23  Jan. 

23  Jan, 

23  Jan. 

23  Jan. 

23  Jan.  - 

23  Jan.  - 

15  May  1846 

22  May 
31  March  1848 
31  March  - 


(No.  1.) 

5 8c  6 Victoria,  c.  106. 

Eivee  Owenayaeiugh,  in  the  County  Wexford. 

We,  Y«hose  names  are  hereunto  subscribed,  being  two  of  ihe  Commissioners  of  Publi.? 

“f  “Act  of  Parliament  made  and  passed  in  the 
6lh  and  6th  years  of  the  reign  of  Her  present  Majesty  Queen  Victoria,  intituled,  “An  Act 
to  regulale  the  Insh  F.sheries  ” m pursuance  of  the  powers  and  authorities  in  and  by 
sard  Act  to  us  given,  and  lor  the  purposes  of  said  Act,  bavedehned  and  determined  and  by- 
th  s present  writing  under  our  hands  do  hereby  define  and  determine  the  month  or  eutranc^ 
mlo  ihe  sea  of  the  River  Owenavarragh,  in  the  county  of  Wexford,  to  be  the  space- 
between  the  eastern  extremities  of  the  two  piers,  now  forming  the  present  entraL^imm 
the  Oourtown  Harbour,  of  winch  all  persons  are  hereby  require!  to  taie  notice. 


Office  of  Public  Works,  Dublin, T 
17  September  1842.  J 


John  .Burgoyne.lj-^  . . 

John  Radcliff,  jOomimssioners. 


(No.  2.) 

5 8c  6 Victoria,  c.  106. 

River  Liffey,  in  the  County  Dublin. 

We,  whose  names  are  hereunto  subscribed,  being  iwo  of  the  Commissioners  of  Public- 
Works  in  Ireland,  acting  m execmion  of  an  Act  of  Parliament  made  and  pasSd  in  the 
“ h'"!'  r®"  Majesty  Queen  Victoria,  intituled,  “An 

f a f ® j Piskf  es,  in  purauanoe  of  the  powers  and  aothorities  in  and  by 

said  Act  to  11s  gi  ven,  and  lor  the  purposes  of  said  Act,  have  defined  and  determined  and  b^ 
io!o  '%  " r B hands  do  hereby  define  and  determine  the  month  or  enriloi 

into  the  sea  of  the  Elver  Liffey,  in  the  county  of  Dublin,  by  a straight  line  from  the 
eastern  extremity  of  the  Nm-tl,  Wall  of  the  Liffey  to  the  Long  W’all  at  Ringsend  this 
line  being  a production  or  commnation  of  that  of  the  face  of  tl,e®wall  in  front  of  the  Ligh  1- 
housc,  and  Mnnecling  the  said  eastern  exlremity  of  the  North  Wall  with  the  otemise^s  of 
the  Bal  ast  Board.  The  point  on  the  Long  Wa!l  before  mentioned,  where  thrSiiie  wUl 
teiminate,  is  411  feet  eastward  from  the  western  face  of  Rinirsend  Quay. 

Offloe  of  Public  Works,!  P.°Burgoj„K,-l ' . . 

24  February  1843.  J J.  Radcliff,  |Commissioners. 
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5 & 6 Victoria,  c.  io6. 

Mouth  of  the  River  Laune,  in  the  County  of  Kerry. 

In  pursuance  of  ihe  powers  and  authority  in  us  vested,  in  and  by  an  Act  made  and 
passed  in  the  fifth  and  sixth  years  of  the  reign  of  Her  present  Majesty,  intituled  “An 
Act  to  regulate  the  Irish  Fisheries,”  we  have  defined,  and  by  this  present  writing  under 
our  hands,  for  all  the  purposes  of  said  Act,  do  declare  the  mouth  of  the  River  Laune  to  be 
at  tbe  point  called  or  known  by  the  name  or  Lansharragh,  in  the  townlaiid  of  Callinafercv 
West,  situate  m the  parish  of  Kilcolman,  in  the  said  county  of  Kerry,  and  to  be  defined 
■by  a straight  line,  from  that  point  to  the  mouth  of  the  small  creek,  near  and  leading-  to 
Keen  Quay,  in  the  townland  of  Keen,  in  tbe  parish  of  KiUorglin,  in  the  said  county  of 


Office  of  Public  Works,! 
20  April  1843.  / 


J.  F.  Burgoyne,  'i 

Brook  T.  0«/ey,  ^Commissioners. 

J.  RadcUff,  J 


(No.  4.) 

6 8c  6 Victoria,  c.  106. 

Mouth  of  the  River  Foyle,  in  the  County  of  Londondeiry. 

In  pursuance  of  the  power  and  authority  in  us  vested,  in  and  by  an  Act  made  and 
passed  in  the  fifth  and  sixth  years  of  the  reign  of  Her  present  Majesty,  intituled,  “ An  Act 
to  regulate  the  Irish  Fisheries,”  we  do  declare  the  mouth  of  the  River  Foyle  to  be  at 
Culmore  Fort,  in  the  parish  of  Teinplemore,  and  north-west  liberties  of  Londonderry.  And 
we  have  defined  and  aetermined,  and  by  this  present  writing  under  our  hands  do,  for  all 
or  any  of  the  purposes  of  said  Act,  define  and  determine  the  mouth  of  the  said  river  by 
a straight  line  from  the  mooring  post  at  the  end  of  the  Ferry  Slip  under  said  Culmore  Fort 
drawn  to  the  north-western  angle  of  Culkeeragh  House,  iu  the  townland  of  Culkeeragh* 
parish  of  Clondeimot,  and  barony  of  Tirkeeran,  in  the  county  of  Londonderry.  ^ 

Office  of  Public  Works,!  J.  F.  Burqovne'\y~,  . . 

26  July  1843.  J J.Radclif,  jCommissioners. 


(No.  5.) 

5 & 6 Victoria,  c.  106. 

Mouth  of  the  River  Ban,  in  the  County  of  Londonderry. 

In  pursuance  of  the  power  and  authority  in  us  vested,  in  and  by  an  Act  made  and  passed 
in  the  fifth  and  sixth  years  of  the  reign  of  Her  present  Majesty,  intituled,  “ An  Act  to  regu- 
late the  Irish  Fisheries,”  we  do  declare  the  mouth  of  the  River  Ban  to  be  between  the 
townland  of  East  Crossreagb,  in  the  parish  of  Ballyaghran,  in  the  north-east  liberties  of 
Coleraine,  and  the  townland  of  Ballywooleii,  in  the  parish  of  Dunboe,  in  the  barony  of 
Coleraine,  and  county  of  Londonderry.  And  we  have  defined  anti  determined,  and  by  this 
present  writing  under  our  hands  do,  for  all  or  any  of  the  purposes  of  said  Act,  define  and 
determine  the  mouth  of  the  said  River  Ban  by  a straight  line  Irora  the  western  extremity 
of  the  Rabbit  Warren  in  said  East  Crossreagb,  drawn  in  the  direction  of  (he  dome  of 
Downhill  House  until  it  meets  the  sliore  of  the  Rabbit  Warren  of  Baliywoolen,  in  the 
county  of  Londonderry  aforesaid. 

Office  of  Public  Works,! 

8 August  1843.  J 


J.  F.  BursovneA  ■ ■ 

J.  Saicliff,  '|Co.na.i8S,oi.en. 


(No.  6.) 

5 8c  6 Victoria,  c.  106. 

Mouth  of  the  River  Delphi,  otherwise  Bondobuagha,  in  the  County  of  Mayo. 

In  pursuance  of  the  power  and  authority  in  us  vested,  in  and  by  an  Act  made  and 
passed  in  the  fihh  and  sixth  years  of  tbe  reign  of  Her  present  Mtijesty,  intituled,  “ An  Act  to 
regulate  the  Irish  Fisheries,”  we  do  declare  the  mouth  of  the  River  Delphi,  otherwise 
Bundorragha,  to  be  at  Bundorragha,  in  the  barony  of  Murrisk,  and  county  of  Mayo ; and 
we  have  defined  and  determined,  and  by  this  present  writing  under  our  hands  do,  for  all  or 
any  of  the  purposes  of  said  Act,  define  and  determine  the  mouth  of  said  River  Delphi, 
otherwise  Bundorragha,  by  a straight  line  from  the  pier  of  Bundorragha,  and  parallel  with 
its  face,  to  the  Rock  of  Pullavale,  on  the  east  side  of  said  river,  all  situate  in  the  barony 
of  Murrisk,  and  coiinty  of  Mayo  aforesaid. 

Office  of  Public  Works,!  J.  F.  Burgoyne, . . 

1 February  .844.  J J.  Baddi/,  ’]Comu,.»s,oner.. 

0.40.  q 
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Appendix,  No.  5. 


Vide  Plan  (G.) 
No.  1, 
at  the  end. 


Yidt  Plan  (G.) 

No.  3, 
at  the  end. 


Tide  Plim  (G.) 
No. 

at  the  end. 


(No.  7.) 

5  & 6 Viet.  c.  106. 

Mouth  of  the  River  Curraan,  in  the  County  of  Kerry. 

Ik  pursuance  of  the  power  and  authority  in  us  vested,  in  and  by  an  Act  made  and  passed 
in  the  fifih  and  sixth  years  of  the  reign  of  Her  present  Majesty,  intituled,  “An  Act  to 
regulate  the  Irish  Fisheries,”  we  do  declare  the  mouth  of  the  River  Curraan  10  be  at  a 
point  about  850  feet  on  the  down  stream  side  of  the  bridge  at  Waterville;  and  we  have 
deSued  and  determined,  and  by  this  present  writing  under  our  hands  do,  for  all  or  any  of 
the  purposes  of  said  Act,  define  and  determine  the  mouth  of  the  said  River  Curraan  by  a 
straight  line  drawn  from  the  southern  point  of  the  townland  of  Watervilie  to  tiie  north- 
eastern point  of  the  townland  of  Basslycaun,  in  the  county  of  Kerry,  sis  shown  on  the  map 
01;  tracing  between  the  letters  A.  and  B. 

J. 


(No.  8.) 

5 & 6 Viet.  c.  106. 

Mouth  of  the  Conjoined  Rivers  Suir,  Nore,  and  Barrow. 


In  pursuance  of  the  power  and  authority  in  us  vested,  in  and  by  an  Act  of  Parliament 
made  and  passed  in  the  fifth  and  sixth  years  of  the  reign  of  Her  present  Majesty,  intituled. 
An  Act  to  regulate  the  Irish  Fisheries,”  we  do  declare  the  mouth  or  entrance  into  the 
.sea  of  the  conjoined  Rivers  Suir,  Nore,  and  Barrow  to  be  at  and  between  Passage  East, 
in  the  county  of  Waterford,  aud  Ballyhack,  in  the  county  of  Wexford.  And  we  have 
defined  and  determined,  and  by  this  present  writing  under  our  hands  do,  for  all  or  any  of 
the  purposes  of  said  Act,  define  and  determine  the  mouth  or  entrance  of  said  conjoined 
Rivers  at  and  between  Passage  East,  in  the  county  of  Waterford,  and  Ballyhack,  in  the 
county  of  We.xford  aforesaid,  by  a straight  line  drawn  from  the  Magazine  Tower,  near  the 
north-east  point  of  Passage  East  aforesaid,  to  the  point  due  south  "of  Ballyhack  Church, 
in  the  county  of  Wexford  aforesaid,  commonly  called  the  Church  Point,  between  the 
villages  of  Arthurstowii  and  Ballyhack  aforesaid,  as  more  particularly  shown  and  described 
in  the  map  or  plan  thereof  hereunto  annexed. 


Office  of  Public  Works, \ 
8 February  1844.  J 


J.  F.  Bursovne,']  ^ . ■ 

J.  Radcliff,  jCommissioners. 


’ ' (No.  9.) 

6  8c  6 Viet.  c.  io6. 

Mouth  of  the  River  Buackwater  (Kenmare  Bay). 

In  pursuance  of  the  power  and  authority  in  us  vested,  in  and  by  an  Act  of  Parliament 
made  and  passed  in  the  fifth  and  sixth  years  of  the  reign  of  Her  present  Majesty,  intituled 
“ An  Act  10  regulate  the  Irish  Fisheries,”  we  do  declare  the  mouth  of  the  River  Black- 
water  to  be  at  the  point  known  as  the  “ Outer  Fishkig-Roek,”  on  the  west  side  of  the 
said  river,  ui  the  townland  of  Derreenafoyle,  in  the  county  of  Kerry  j from  thence  to  the 
nearest  point  on  the  opposite  or  east  side  of  the  said  river,  in  the  townland  of  Dromore 
Demesne,  in  the  said  county  ofKerry;  and  we  have  defined  and  determined,  and  by  this 
present  writing  under  our  hands  do,  for  all  or  any  of  the  purposes  of  said  Act,  define  and 
determine  the  mouth  or  entrance  of  said  river  by  a straight  line  drawn  from  the  said  point 
known  as  ilie  Outer  Fishing  Rock,”  on  the  west  side  of  the  said  river,  in  the  townland 
of  Deireenafoyle,  in  ilie  said  county  of  Kerry,  to  the  nearest  point  ori  the  opposite  or  east 
side  of  same  river,  m the  townland  of  Dromore  Demesne,' in  the  said  county  of 'Kerry 
siluate  half  a mile  or  thereabouts  (be  the  same  more  or  less)  below  Blackwater  Bridge 
Riid  as  more  particularly  shown  and  described  in  the  map  or  plan  thereof  hereunto 
annexed. 

Office  of  Public  Works, 1 SuTgoytie,^ 

7  May  1844.  j B.J.Ottley,  ^Commissioners. 

J.  Kaddiff,  j 
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5 &.  6 Viet.  c.  io6. 


Appendix,  No.  5,. 


Mouth  of  the  Rivee  Eena,  County  Kerry. 

In  pursuance  of  the  power  and  authority  in  us  vested,  in  and  by  an  Act  of  Parliament 
made  and  passed  m the  5th  and  6th  years  of  the  reign  of  Her  present  Majesty,  intituled 
“ An  Act  to  regulate  the  Irish  Fisheries,”  we  do  declare  the  mouth  of  the  River  Eena  to  be 
at  the  Ferry-house  in  the  townland  of  Emlagbnamuck,  in  the  county  of  Kerry  • and  we 
have  defined  and  determined,  and  by  this  preseot  writing  under  our  hands  do,  for  all  or 
any  of  the  purposes  of  said  Act,  define  and  determine  the  mouth  or  entrance  of  said  riser 
into  the  sea  by  a straight  line  drawn  from  the  Ferryhouse  on  the  north  side  of  said  river  in 
the  townland  of  Emlaghnamuck,  and  parish  of  Prior,  to  the  nearest  point  of  the  Murrea<^h 
Sand  Bank,  in  the  townland  of  Murreagh,  and  parish  of  Drummod,  as  more  partieulaily 
shown  and  described  in  the  map  or  plan,  and  all  situate  in  the  barony  of  Iveragh  and 
county  of  Kerry  aforesaid.  * 

Office  of  Public  Works,  Custom-House,  Dublin,  J.  Radcl^^  '|Commissioners. 

23  January  1845. 


Vide  Plan  (G.) 
No.  4, 
at  the  end. 


(No.  n.) 


5 & 6 Viet.  c.  106. 


Mouth  of  the  Roughty  orKENMABE  River,  County  Kerry. 


In  pursuance  of  the  power  and  authority  in  us  vested,  in  and  by  an  Act  of  Parliament 
made  and  passed  in  the  5th  and  6th  years  of  tlie  reign  of  Her  present  Majesty,  intituled 
“ An  Act  to  regulate  the  Irish  Fisheries,”  we  do  declare  the  mouth  of  the  Roughty  or 
Kenmare  River  to  be  at  Killowen,  in  the  tovvnlancls  of  Killowen  and  Gurtagass,^in  the 
county  of  Kerry  ; and  we  have  defined  and  determined,  and  by  this  present  wnting  under 
our  hands  do,  for  all  or  any  of  the  purposes  of  said  Act,  define  and  determine  the  mouth 
or  entrance  of  said  river  into  the  sea  by  a straight  line  drawn  from  the  point  at  which  the 
townland  ofGurtagass  meets  the  townland  of  Killowen,  at  the  said  Roughty  or  Kenmare 
River,  on  the  north  to  the  nearest  point  of  the  marsh  on  the  south  side  of  The  said  Rouijlitv 
or  Kenmare  River,  in  the  townland  of  Gurlalinny  North,  as  more  particularly  shown^aud 
described  in  the  map  or  plan,  and  all  situate  in  the  parish  of  Kenmare,  barony  of  Glaae- 
rougb,  and  county  of  Kerry  aforesaid. 


Office  of  Public  Works,  Custom-House,  Dublin, 
23  January  1845. 


J . F.  Bursoyne,  1 ^ 

J.Radd§-,  |Conimissiouer8. 


Vide  Plan  fH.) 

No.  5, 

at  the  end. 


(No.  12.) 

5 8c  6 Viet.  c.  106. 

Mouth  of  the  Cloonee  Rivee,  County  Kerry. 

Im  pursuance  of  the  power  and  authority  in  us  vested,  in  and  by  an  Act  of  Parliament 
made  and  passed  in  the  5th  and  6th  years  of  tiie  reign  of  Her  present  Majesty  intituied 
‘‘  An  Act  to  regulate  the  Irish  Fisheries,”  we  do  declare  the  mouth  of  the  Cloonee  River  to 
be  at  Leillaun.  in  the  townland  of  Cloonee,  in  the  county  of  Kerry;  and  we  have  defined 
and  determined,  and  by  this  present  writing  under  our  hands  do,  for  all  or  any  of  the  pur- 
poses of  said  Act,  define  and  determine  the  mouth  or  entrance  of  said  river  into  the 
sea  by  a straight  line  drawn  from  the  northern  point  of  the  beach  of  Arday  Strand,  in  the 
town  and  of  Arday,  directly  across  due  north,  to  the  little  peninsula  called  Leillaun  in  the 
townland  of  Cloonee,  as  more  particularly  shown  and  described  in  the  map  or  plan, 
afor  parish  of  Twoosist,  barony  of  Glanerough,  and  county  of  Kerry 

Office  of  Public  Works,  Custom-House,  Dublin,  J. 

23  January  1845. 


Vide  Plan  (H.) 
No.  6, 
at  the  end. 


(No.  13.) 

5 & 6 Viet.  c.  106. 

Mouth  of  the  River  Owenshagh,  County  .ffeny. 

In  pursuance  of  the  power  and  authority  in  us  vested,  in  and  by  an  Act  of  Parliament 
made  and  passed  in  the  5th  and  6th  years  of  the  reigri  of  Her  present  Majesty,  intituled, 
“ An  Act  to  regulate  the  Irish  Fisheries,”  we  do  declare  the  mouih  of  the  River  Owenshagh 
to  be  at  Carrignafarnoffue,in  the  townland  of  Deneen,in  the  county  of  Kerry;  and  we  have 
defined  and  determined,  and  by  this  present  writing  under  our  bands  do,  for  all  or  any  of 
the  purposes  of  said  Act,  defiue  and  determine  the  mouth  or  entrance  of  said  river  into' the 
‘^•40-  q 2 sea 
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(Vide  Plan  H.) 
No.  7, 
tat  the  end. 


Vide  Plan  (H.) 
No.  8, 

.at  tbe  end. 


Vide  Plan  (H.) 
No.  9, 
fit  the  end. 


Vide  Plan  (L) 
No.  10, 
at  the  end. 
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sea  by  a straight  line  drawn  from  the  north-west  corner  of  the  house  called  Quay-buildings, 
belonging  to  Peter  M'Sweeny,  Esq.,  in  the  townland  of  Lauragh,  to  the  eastern  point  of 
the  rock  called  Carrignafarnogue,  or  Carrigagannlff,  in  the  townland  of  Derreen,  as  more 
particularly  shown  and  described  on  the  map  or  plan,  and  all  situate  in  the  parish  of 
Twoosist,  barony  of  Glanerough,  and  county  of  Kerry  aforesaid. 

J.  F.  Burgoyne,\f^  . - 

Office  of  Public  Works,  Custom-house,  Dublin,  J,  Radcliff,  J 
23  January  1845. 


(No.  14.) 

, 5 & 6 Viet.  c.  106. 

Mouth  of  the  River  Ceoanshagh,  County  Kerry. 

In  pursuance  of  tbe  power  and  authority  in  us  vested,  in  and  by  an  Act  of  Parliament 
made  and  passed  in  the  5th  and  6th  years  of  the  reign  of  Her  present  Majesty,  intituled, 
*'  An  Act  to  regulate  the  Irish  Fisheries,”  we  do  declare  the  mouth  of  the  River  Croanshagli 
to  be  at Carrigacappul,  in  the  townland  of  Lauragh  Upper,  in  the  county  Kerry;  and  we 
have  defined  and  determined,  and  by  this  present  writing  under  our  hands  do,  for  all  or  any 
of  the  purposes  of  said  Act,  define  and  determine  the  mouth  or  entrance  of  said  river  into 
the  sea  by  a straight  line  drawn  from  the  northern  part  of  the  rock  called  Carrigacappul, 
otherwise  “ Horse  Rock,”  in  the  townland  of  Lauragh  Upper,  to  the  point  called  Reen- 
killia,  in  the  townland  of  Reenkillia,  as  more  particularly  shown  and  described  on  the  map 
or  plan,  and  all  situate  in  the  parish  of  Twoosist,  barony  of  Glanerough,  and  county  of 
Kerry  aforesaid. 

Office  of  Public  Works,  Custom-house,  Dublin,  J.  Radcliff,  ^Commissioners. 

23  January  1845. 


(No.  15.) 

5 & 6 Viet.  c.  106. 

Mouth  of  the  River  Sheen,  County  Kerry. 

In  pursuance  of  the  power  and  authority  in  us  vested,  in  and  by  an  Act  of  Parliament 
made  and  passed  in  the  5th  and  6lh  years  of  the  reign  of  Her  present  Majesty,  intituled, 
"An  Act  to  regulate  the  Irish  Fisheries,”  we  do  declare  the  mouth  of  the  River  Sheen  to 
be  at  Gurialinny  North,  in  the  townland  of  Greenlane  West,  in  the  county  of  Kerry  ; and 
we  have  defined  and  determined,  and  by  this  present  writing  under  our  hands  do,  for  all  or 
any  of  the  purposes  of  said  Act,  define  and  determine  the  mouih  or  entrance  of  said  river 
into  the  sea  by  a straight  line  drawn  from  the  eastern  point  of  the  Old  Kenmare  Church,  in 
the  townland  of  Kenmare,  to  the  western  gable  of  John  Lane’s  house,  in  the  townland^  of 
West  Greenlane,  or  Gurialinny  North,  as  more  particularly  shown  and  described  in  the  map 
or  plan,  and  all  situate  in  the  parish  of  Kenmare,  barony  of  Glanerough,  and  county  of 
Kerry  aforesaid. 

«/.  F-  Rurgoyne,']/-,  . . 

Office  of  Public  Works,  Custom-house,  Dublin,  J.  Radcliff,  j^O“^nussioners. 

23  January  1845. 


(No.  16.) 

5 & 6 Viet.  c.  106. 

Mouth  of  the  River  Owenduff  or  Ballycroy  River,  County  Mayo. 

In  pursuance  of  the  power  and  authority  in  ua  vested,  in  and  by  an  Act  of  Parliament 
made  and  passed  m ti.e  5th  and  6th  years  of  tbe  reign  of  Her  present  Majesty,  intituled. 
An  Act  10  regulate  the  Irish  Fisheries,”  we  do  declare  the  mouth  of  the  River  Owenduff. 
otl^nvise  the  Ba  lycroy  River,  to  be  at  and  between  the  point  of  land  called  "Gubbaun- 
duft,  or  ihe  Blackpoint,  m the  townland  of  Aiigiiness  and  county  of  Mayo,  on  the  one 
shore  or  bank  of  the  said  river,  and  the  point  called  " Blain-a-kearagh,”  in  the  townland 
ot  Doona  and  said  county  of  Mayo,  on  the  opposite  shore  or  bank  of  said  river-  and  we 
have  defined  and  detennineci,  and  by  this  present  writing  under  our  hands  do,  for  all  or  anv 
ot  the  purposes  of  the  said  Act,  define  and  dete  rraine  the  said  mouth  or  entrance  into  the 
sea  oj  said  river  by  a straight  line  drawn  from  the  said  point  of  land  called  " Gubbaun- 
u 4 point  i n the  opposite  shore  or  bank  of  the  said  river 

called^  Blaiu-a-kearagfi  aforesaid,  in  a line  with  the  top  of  the  moumain  called  " Bun- 
more,  as  more  particularly  shown  and  described  on  the  map  or  plan,  and  all  in  the  parish 
ot  li.ilcomnion,  barony  of  Erris,  and  county  of  Mayo  aforesaid. 

Office  of  Public  Works,  Custom  House,  Dublin,  J. 

23  January  1845, 
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(No.  17.) 
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Acts  5 & 6 Viet.  c.  io6j  7 & 8 Viet.  c.  108  ; 8 & 9 Viet.  c.  108. 

Mouth  of  the  Errive  or  Ass  River,  Couuty  Mayo. 

In  pursuance  of  the  powers  and  authorities  in  us  vested  by  an  Act  of  Parliament  made 
and  passed  in  the  5th  & 6th  years  of  the  reign  of  Her  present  Majesty,  intituled,  “ An 
Act  to  regulate  the  Irisli  Fisheries,  and  two  further  Acts  since  passed  amending  the  same 
we  do  declare  the  mouih  of  the  Errive  or  Ass  River  to  be  at  the  Great  Rock  in  the  town- 
land  of  Strahatloe,  about  68  statute  perches  (be  the  same  more  or  less)  south  of  the  water- 
fdll  at  ihe  Ass  Fishery,  in  the  barony  of  Murrisk  and  county  of  Mayo ; and  we  have  defined 
and  deiermined,  and  by  this  present  writing  under  our  bands  do,  for  all  or  any  of  the  pni- 
poses  of  the  said  Acts,  define  and  determine  the  mouth  or  entrance  into  the  sea  of  said 
river  by  a straight  line  drawn  from  the  western  point  of  the  said  Great  Rock  in  a direct 
line  clue  west,  to  the  opposite  shore  or  bank  of  the  said  river,  in  the  townland  of  Letterass 
as  more  particularly  shown  and  described  in  the  map  or  plan  ; said  lands  are  all  in  this' 
barony  of  Muirisk  and  county  of  Mayo  aforesaid.  And  we  have  further  defined  and 
determined,  and  do  hereby  further  define  and  determine  the  points  of  termination  ofthe 
distance,  and  the  space  within  whicli  it  is  by  the  said  first-mentioned  Act  prohibited  (save 
by  the  proprietor  of  a several  fishery  within  the  limits  of  such  fishery)  to  use  draft  nets 
for  the  taking  of  salmon,  10  be  between  the  mouth  of  said  Errive  or  Ass  River,  defined  and 
determined  as  aforesaid,  and  a line  half  a mile  south  west,  drawn  from  the  point  of  Glen- 
nagevlagh,  near  the  townland  boundary  between  Glennagevlagh  and  Letterbrickaun,  in  the 
barony  of  Ross  and  county  of  Galway,  to  the  south-eastern  point  ofthe  rock  on  the  oppo- 
site shore,  in  the  townland  of  Letterass,  parish  of  Kilgeever,  barony  of  Murrisk,  and  county 
of  Mayo,  as  also  tnore  particularly  shown  and  described  in  the  said  map  or  plan;  such  Fide  Plan  (I.) 
space  within  which  the  use  of  draft  nets  is  prohibited  being  also  shown  by  a blue  tint  on  No.  n, 
■said  map  or  plan,  and  the  line  terminating  that  space  being  marked  A.  B.  at  the  end. 

Office  of  Public  Works,  Custom  House,  Dublin,  Wm.  T.  Mtrloanv,  J 
15  May  1846.  ^ 


(No.  18.) 

Acts  5 & 6 Viet.  c.  106;  7 8c  8 Viet.  c.  108  ; 8 8c  9 Viet.  c.  108. 

Mouth  ofthe  Glenarife  River,  County  An/nm. 

In  pursuance  of  the  powers  and  authorities  in  us  vested  by  an  Act  of  Parliament  made 
-and  passed  in  the  5th  8c  6th  years  of  the  reign  of  Her  present  Majesty,  intituled,  “ An  Act  to 
regulate  ihe  Irisii  Fisheries,"  and  two  further  Acts  since  passed,  amendintr  the  same,  we  do 
declare  the  mouth  of  the  GlenariffRiver  to  be  at  a poincin  the  townland  of  Foriff,  67  yards 
(be  ihe  same  more  or  less)  on  the  down-stream  side  of  the  bridge  at  Waterfoot,  pai-rsli  of 
Layd,  barony  of  Lower  Glenarm,  and  county  of  Antrim  ; and  we  liave  defined  and  deter- 
mined, and^by  this  present  writing  under  our  hands  do,  for  all  or  any  of  the  purposes  of  the 
said  Arts,  oefine  and  determine  the  mouth  or  entrance  into  the  sea  of  said  Glenariff  River 
by  a straight  line  drawn  from  the  said  point  in  the  townland  of  Foriff  in  a direct  line  due 
south,  10  the  opposite  shore  or  bank  of  the  said  river  in  the  townland  of  Warren,  as  more 
particularly  shown  and  described  in  the  map  or  plan,  the  said  line  being  marked  A.B.  on 
said  map  or  plan ; all  said  lands  being  in  the  parish  of  Layd,  barony  oY  Lower  Glenarm, 
and  county  of  Antrim  aforesaid.  And  we  have  further  defined  and  determined,  and  do 
hereby  further  define  and  determine  the  points  of  termination  of  the  distance,  and  the  space 
within  which  It  is  by  the  said  first  mentioned  Act  prohibited  (save  by  the  proprietor  of  a 
several  fishery  withm  the  limits  of  such  fishery)  to  use  draft  nets  for  ihe  taking  of  salmon, 
to  be  between  the  mouth  of  said  Glenariff  River,  defined  and  determined  as  aforesaid,  and 
a curve  line  half  a mile  seaward,  meeting  the  shore  on  the  north  side  opposiie  Red  Bay 
‘Castle,  townland  of  Red  Bay,  and  parish  of  Layd,  and  meeting  the  shore  on  the  south  side, 

A of  Warren,  near  the  townland  boundary,  between  Warren  and  Bay,  parish 

ot  Ardennes,  barony  of  Lovver  Glenarm,  and  country  of  Aiuriin  aforesaid,  as  also  more 
particularly  shown  and  described  in  the  said  map  or  plan  ; such  space  within  which  the  use 
of  draft  nets  is  so  prohibited,  being  also  shown  by  a dark  etching  ou  said  map  or  plan,  and 
the  line  terminating  such  space  being  marked  C.D.  And  we  have  further  defined  and 
detemnned,  and  do  hereby  further  define  and  determine  the  points  of  termination  of  the 
distance,  and  the  space  within  which  it  is  by  the  above  mentioned  Acts  prohibited  (save  by 
tile  proprietor  of  a several  fisliery  within  the  limilsof  such  fishery)  to  erect  or  use  any  stake 
■weir,  stake  net,  bag  net,  fi.xed  net  or  contrivance  for  placing  or  erecting  nets,  to  be  between 
Ibe  mouth  of  said  Glenariff  River,  defined  and  determined  as  aforesaid,  and  a curve  line 
one  mile  seaward,  meeting  the  shore  on  the  north,  in  the  townland  of  Bellisk  or  Waterford, 
parish  of  Luyd  aforesaid,  and  meeting  the  shore  on  the  south  in  the  townland  of  Falmac- 
breed,  near  the  townland  boundary  between  Falmacbreed  and  Gallanagh,  parish  of  Ard- 
ctines,  barony  of' Lower  Glenarm,  and  county  of  Antrim  aforesaid,  as  also  more  particu- 
larly shown  and  described  in  the  map  or  plan;  such  space  .within  which  the  erection  or  Vide  Plan  (K.) 

0.40.  q 3 use  at  the  ent). 
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(Vide  Plan  L.) 
at  the  end. 


(Vide  Plan  M. 
at  the  end. 
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use  of  stake  weirs  or  fixed  nets  is  prohibited  being  also  shown  by  dark  and  light  etching  on 
said  map  or  plan,  and  the  curve  line  terrainaiing  such  space  being  marked  E.H. 

M f ''*!'4Commissioners. 
W.  T.  Mulvany,  J 

Office  of  Public  Works,  Custom  House,  Dublin, 

22  May  1846. 


(No.  19.) 

Acts  5 8c  6 Viet.  c.  106;  7 8c  8 Viet.  c.  108  j 8 8c  9 Viet.  c.  108  ; and  9 8c  10  Viet.  c.  114* 
Mouth  of  the  Glengaeriff  River,  County  Cork. 

In  pursuance  of  the  powers  and  authorities  in  us  vested  by  an  Act  of  Parliament  made  and 
passed  in  the  5th  and  6th  years  of  Her  present  Majesty’s  reign,  intituled,  “ An  Act  to  regu- 
late the  Irish  Fisheries,”  and  three  further  Acts  since  passed  amending  the  same,  we  do 
declare  the  mouth  of  the  Glengarriff  River  to  be  at  the  fall  below  Cromwell’s  Bridge,  near 
the  junction  of  the  townland  boundaries  of  Cappyaughna,  Monteensudder  and  Shrone, 
being  in  the  parish  of  Kilcaskan,  barony  of  Bear,  and  IVest  Riding  of  county  of  Cork  ; and 
we  have  defined  and  determined,  and  by  this  present  writing  under  our  hands  do,  for  all 
or  any  of  the  pumoses  of  the  said  Acts,  define  and  determine  the  mouth  or  entrance  into  the 
.«ea  of  the  said  Glengarriff  River  to  he  at  the  aforesaid  fall,  as  more  particularly  shown  and 
described  in  the  map  or  plan,  the  said  line  being  marked  A.  B.  on  said  map  or  plan.  And 
we  have  further  defined  and  determined,  and  do  hereby  further  define  a,nd  determine  the 
points  of  termination  of  the  distance  and  space  within  which  it  is  by  the  said  first-mentioned 
Act  prohibited  (save  by  the  proprietor  of  a several  fishery  within  the  limits  of  such  fishery) 
to  use  draft  nets  for  the  taking  of  salmon  to  be  between  the  mouth  of  the  said  Glengarriff 
River,  defined  and  determined  as  aforesaid,  and  a curve  line  half  a mile  seaward,  meeting  the 
shore  on  the  north  side  at  a point  in  the  townland  of  Reenmeen  West,  near  to  the  eastern 
corner  of  the  Glengarriff  Hotel,  and  meeting  the  shore  on  ihe  south  side  at  a point  in  the 
townland  of  Shrone  aforesaid,  about  three  hundred  and  seventy-five  yards  (be  the  same 
more  or  less)  north  west  of  the  Otter  Rock  in  Glengarriff  Harbour  aforesaid,  as  also  more 
particularly  shown  and  described  in  the  said  map  or  plan  ; such  space  within  which  the  use 
of  draft  nets  is  so  prohibiifed  beih^also'  shown  by  a dark  cotoiired  etching  on  said  map  or 
plan,  and  the  line  terminating  such  space  being  marked  C.  D. 

Office  ofPublic  Works,  Custom  House,  Dublin, 

31  March  1848. 


(No.  20.) 

Acts  5 8t  6 Viet.  c.  106 ; 7 8c  8 Viet.  c.  108 ; 8 & 9 Viet.  c.  io8;  and  9 & 1 0 Vict.  c.  1 14. 

Mouth  of  the  Adeigoie  River,  County  of  Cork. 

In  pursuance  of  the  powers  and  authorities  in  us  vested  by  an  Act  of  Parliament  passed 
in  the  5th  and  6lh  years  of  Her  present  Majesty’s  reign,  intituled,  “ An  Act  to  regulate 
the  Irish. Fisheries,”  and  three  further  Acts  since  passed  amending  the  same,  we  do  declare 
the  mouth  of  the  Adrigole  River  to  he  at  a point  442  yards  (be  the  same  more  or  less)  on 
the  down-stream  side  of  the  bridge  at  Adrigole,  parish  of  Kilcaskan,  barony  of  Bear,  and 
county  of  Cork;  and  we  h.'ive  defined  and  determined,  and  by  this  present  writing  under 
our  hands  do,  for  all  or  any  of  the  purposes  of  the  said  Acts,  define  and  determTne  the 
mouth  or  entrance  into  the  sea  of  the  said  Adrigole  River,  by  a straight  line  drawn  from 
the  southern  side  of  the  churcli  in  the  townland  of  Adrigole,  to  the  southern  side  of  the 
Roman-catholic  chapel,  in  the  townland  of  Drumgarvan,  as  more  particularly  shown  and 
) described  in  the  map  or  plan;  the  said  line  being  marked  A.  B.  on  said  map  or  plan : 
all  said  lands  being  in  the  parish  of  Kilcaskan,  barony  of  Bear,  and  West  Ridmg  of  the 
county  of  Cork,  And  we  have  further  defined  and  determined,  and  do  hereby  further  define 
and  determine  the  points  of  termination  of  the  distance  and  space  within  which  it  is  by 
the  said  first-mentioned  Act  prohibited  (save  by  the  proprietor  of  a several  fishery  within 
the  limits  of  such  fishery)  to  use  draft  nets  for  the  taking  of  salmon  to  be  between  the 
mouth  of  the  said  Adrigole  River,  defined  and  determined  as  aforesaid,  and  a curve  line, 
half-a-mile  seaward,  meeting  the  shore  on  the  east  side  at  a point  of  the  townland  of  “ Cap- 
paleigh  South,”  and  meeting  the  shore  on  the  west  side  in  the  townland  of  “ Cappanaparka 
East,”  near  the  island  of  Iliauncreagh,  about  350  yards  (be  the  same  more  or  less)  north 
of  Reen  Bridge,  as  also  more  particularly  shown  and  described  in  said  map  or  plan ; 
such  space  within  which  the  use  of  draft  nets  is  so  prohibited  being  also  shown  by  a 
dark-coloured  etching  on  said  map  or  plan,  and  the  line  terminating  such  space  beino- 
marked  C.  D.  o r => 


Office  of  Public  Works,  Custom 
21  March  1848. 


(signed) 
House,  Dublin, 


Jfarrv  D.  Jones,  ) 

Wm.  T. 
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Appendix,  No.  5. 


DIVISION  OF  DISTRICTS. 


Whereas  in  and  by  an  Act  of  Parliament  passed  in  the  5th  and  6th  years  of  the  reign 
of  Her  present  Majesty  Queen  Victoria,  intituled,  “An  Act  to  regulate  the  Irish  Fisheries,” 
it  is  amongst  other  things  enacted,  that  for  the  purpose  of  facilitating  the'due  execution 
of  the  said  Act,  the  Commissioners  for  the  execution  thereof  shall  divide  the  Coast  of  Ire- 
land into  such  and  so  many  districts,  to  be  designated  in  the  manner  by  said  Act  directed. 
Now,  in  pursuance  of  said  Act,  and  the  power  to  Us  thereby  given,  and  for  the  purpose  of 
facilitating  the  due  execution  of  the  said  Act,  We,  the  Commissioners  for  the  execution 
thereof,  have  divided  and  do  hereby  divide  the  Coast  of  Ireland  into  the  following  dis- 
tricts, to  be  designated  by  the  following  Names  and  Letters,  that  is  to  sav  : 


Vide  Plan  (N.) 
at  the  eo^. 


Letter  of 
District. 

Name  of  District. 

Description  of  Limits  of  District. 

A' 

Dublin  - - - - 

- - From  the  Whip  of  Waier  near  Raheny,  on 
the  north  side  of  Dublin  Bay,  county  of 
Dublin,  to  the  Breaches  south  east  of  Kilcool, 
in  the  county  of  Wicklow. 

B 1 

Gorey  - - - - 

- - From  the  Breaches  to  the  Sluice,  about 
miles  south  of  Cahore  Point,  in  the  county  of 
Wexford. 

D 

Wexford  - 

-- From  the  Sluice  to  the  east  bank  of  Bannow 
Ferry,  at  Bannow  Ishind,  in  the  county  of 
Wexford. 

E 

Waterford 

- - From  the  east  bank  of  Bannow  Ferry  to 
Ballyvoile  Head,  north  east  of  Dungarvan 
Harbour,  in  the  county  of  Waterford,  includ- 
ing Bannow  Bay,  and  the  Estuary  thereof. 

G 

Youghal 

--  From  Ballyvoile  Head  to  the  east  side  of 
Ballywilliam  Cove,  about  three  miles  west  of 
Ballvcottoii  Island,  in  the  county  of  Cork. 

H 

Cove  - - - - 

- - From  the  east  side  of  Ballywilliam  Cove 
to  Flat  Head,  near  Barry  Point,  in  the  county 
of  Cork. 

J 

Kinsale  . - - - 

- - From  Flat  Head  to  the  east  side  o’f  Inchy 
Bridge,  near  Rosscarberry,  in  the  county  of 
Cork. 

K 

Skibbereen  - - - 

--  From  the  east  side  of  Inohy  Bridge  to 
White  Horse  Head,  in  Baiitry  Bay,  in  the 
county  of  Coik. 

L 

Castletown  - - . 

- - From  White  Horse  head  to  Innlsherky,  on 
the  north  side  of  Kenmare  Bay,  in  the  county 
of  Kerry,  including  the  creeks  at  Sneem,  in 
said  bay. 

- - From  Innislierky  to  the  Bridge  of  Castle- 
maine,  in  the  county  of  Kerry. 

- - From  the  Bridge  of  Custlemaine  to  the 
Custom  House  of  Biennerville,  near  Tralee,  in 
the  county  of  Kerry- 

M 

Valentia  - , - _ 

■ N 

Dingle  - - - - 

Listowel  - - - - 

- - From  the  Custom  House  of  Biennerville  to 
Tarbert  Island,  in  the  Estuary  of  the  Shannon, 
in  the  county  of  Kerry. 

Miltown  Malbay 

--From  Tarbert  Island  to  Black  Head,  in 
Galway  Bay,  in  the  county  of  Clarei  inclu'ding 
the  Estuary  of  the  Shannon,  east  of  Tarbert 
Island  up  toLimerick. 

R 

Galway  - 

- - From  Bifick  Head  to  Mace  Head,  West  of 
Ard  Bay,  in  Connemara,  conmy  of  Galway, 
including  the  Islands  of  Arran. 

S 

T 

] 

1 

0.40. 

Clifden  . - - . 

Westport  - - - 

--From  Mace  Head  to  Ruanna  Point,  in 
Clew  Bay,  near  Louisbourg,  in  the  county  of 
Mayo,  including  Innisboffln  and  Iniiishark 
Islands. 

- - From  TTuahha  Point  to  Acliil  Head,  in  the 
county  of  Mayo,  including  Clew  Bay  and  the 
Islands  north  of  Innisboffln,  and  that  part  of 
Achil  Sound  south  of  the  Ferry. 

q 4 (continued) 
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Letter  of 
District. 


Name  of  District. 


DfiscHiPTioN  OF  Limits  of  District. 


V 


w 


X 

Y 

Z 


AA 


BB 

DD 


Belmullet  - 
Killala  - 
Sligo 

KilHbegs  - 
Dunfanaghy 

Carne 

Ballycastle 

Carrickfergus 


- - - Prom  Achil  Head  to  Butter  Point,  north  oT 
Inver,  in  Broad  Haven,  in  the  county  of  Mayo, 
including  that  part  of  Achil  Sound  north  of 
the  Feny. 

- --From  Butter  Point  to  Ballina  Bridge,  be- 
tween the  counties  of  Mayo  and  Sligo,  includ- 
ing the  western  part  of  the  Estuary  of  the 
River  Moy. 

- --From  Ballina  Bridge  to  Abbey  Point  or 
Quay  of  Donegal,  in  the  county  of  Donegal,, 
including  Bartragh  Island  and  the  eastern 
part  of  the  Estuary  of  the  River  Moy. 

- - - From  Abbey  Point  or  Quay  of  Donegal  to. 
South  Point  of  Gweebarra  Bar,  at  the  entrance 
of  the  Gwebarra  River,  in  the  county  of 
Donegal. 

- - - From  the  South  Point  of  Gweebarra  Bar 
to  the  Hawk’s  Nest  in  Inch  Island,  Lough. 
Swilly,including  the  Esiuary  of  the  Gweebarra 
River,  and  the  Estuaries  of  that  part  of  Lough 
Swilly  lying  southward  of  Inch  Island. 

- - - From  the  Hawk’s  Nest  in  Inch  Island,. 
Lough  Swilly,  to  Magilligan  Point  at  the 
mouth  of  Lough  Foyle,  in  the  county  of  Lon- 
donderry, including  Lough  Foyle  and  the  Es- 
tuaries thereof. 

- --From  Magilligan  Point  to  the  Mountain 
Stream,  south  side  of  Drumnasloe  and  Burn- 
side, and  about  two  miles  south  of  Garron 
Point,  in  the  county  of  Antrim. 

--  From  the  Mountain  Stream  last  mentioned 
to  Bar’s  Port,  a small  inlet  in  the  townland  of 
Ballygrot,  about  midway  between  Grey  Point 
and  Rock  Port  House,  on  the  southern  shore- 
ot  Belfast  Lough,  and  situate  in  the  county  of 
Down. 


EE 


Donaghadee 


- - Prom  Bar’s  Port  to  Owenalecky,the  boun- 
dary between  the  townlands  of  Killard  Lower 
and  Kilclief,  on  the  shore  of  Mill  Quarter  Bay,, 
near  the  southern  extremity  of  the  entrance  to 
Sirangiord  Lough,  and  situate  in  the  county  of 
Down. 


GG  Newcastle  - 

HH  Dundalk  - 


JJ 


Swords 


- - - From  Owtnalecky  to  Warren  Point,  in  Car- 
lin^ord  Lough,  in  the  county  of  Down. 

- - - From  Warren  Point  to  Ballywater,  in  the 
townland  of  Newtown,  in  the  county  of  Louth,, 
about  one  mile  from  Termoufeckin,  and  about 
two  miles  north  of  Drogheda  Bar. 

- --From  Ballywater  last  mentioned  to  the 
Whip  of  Water  near  Raheny,  north  side  of 
Dublin  Bay. 


And,  except  when  otherwise  described,  We  do  hereby  declare  and  direct,  that  each  of 
th.  afore.,.d  D.s  r.c,s  ,h»U  .„cl»<le  tie  several  Isla,.<l,’lvi„5  off  the  Coasts  ,heS re 
rirS's^trerae  ™e  flows  thetein). 


Office  of  Public  Works,  Dublin, 
1 1 February  1B43. 


F'  Surgoyne- 
Brook  T.  Otlley, 
J.  Radcliffe. 
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The  following  Report  was  received  by  the  Committee  from  Wm.  Worrall,  Esq., 
5 March  1849. 


Copy  REPORT  on  the  State  of  the  Great  Lax,  or  Salmon  Weir,  on  the  River  Shannon, 
near  the  City  of  Limerick  ; June  1842. 


On  the  day  of  June  I proceeded  to  make  a survey  and  plan  of  the  Lax  Weir,  to  accom- 

Ethe  petitions  then  in  progress  of  signature  for  the  purpose  of  being  presented  to  both 
!es  ot  Parliament. 


I first  applied  for  permission  to  go  on  the  weir,  which  would  have  saved  much  trouble,  but 
was  refused  by  the  proprietor’s  eldest  son,  then,  as  I suppose,  in  charge  of  the  concern  in  the 
absence  of  his  father  j however  I succeeded,  not  without  some  difficulty,  in  making  the  sur- 
vey, and  the  following  is  the  result : — 

1st.  The  entrance  breadth  of  the  river  at  the  weir,  from  the  centre  part  of  tire  wall  at  the 
south  gap  to  the  shore  of  the  north  gap,  is  1,141  feet  9 inches;  however,  it  may  be  seen  by 
the  Plan  that  the  weir  does  not  run  directly  across  at  right  angles  with  the  stream.  There 
are  altogether  55  openings  between  the  piers,  which  for  the  most  part  consist  of  loose  rubble 
stones,  supported  or  bound  together  by  rough  framings  of  pine  timber  ; the  piers  as  well  as 
the  intervening  spaces  or  cribs  are  of  very  irregular  dimensions,  having  been  constructed  at 
different  periods,  and  without  any  regard  to  uniformity. 

2dly.  It  will  be  seen  by  the  pian  that  the  depths  of  water  immediately  above  the  cribs 
vary  from  1 foot  to  4 feet  6 inches,  but  the  average  is  about  8 feet,  or  2 feet  8 inches  ; the 
soundings  having  been  taken  at  low  water,  the  depth  of  water  below  the  cribs  varies  from 
1 foot  9 inches  to  6 feet  2 inches,  the  average  being  from  3 feet  6 inches  to  4 feet.  Above 
and  below  the  cribs  the  bottom  presents  a very  clear  and  level  appearance,  and  calculated  to 
draw  the  fish  into  the  cribs  in  their  passage  up  the  river. 

Sdly.  The  Monarea  or  King’s  Gap  is  situate,  as  seen  by  Plan,  at  the  tail  of  an  island  of 
about  15  acres  in  extent,  called  Saint  Thomas’s  Island,  the  point  of  the  north  pier  being 
only  33  feet  8 inches  from  the  shore  of  the  island,  and  the  point  of  the  south  pier  35  feet. 
In  consequence  of  the  position  of  the  Monarea  Gap  it  may  be  said  to  be  almost  protected 
from  the  force  of  the  current,  and  of  course  not  calculated  to  induce  the  passage  of  salmon 
or  salmon  peal  to  the  upper  waters  of  the  Shannon.  The  depths  of  water  in  the  MonareS 
Gap  are  as  follow : 1 foot  2 inches,  1 foot  6,  l foot  8,  l foot  10,  the  deepest  being  2 feet  4 
inches.  That  immediately  below  the  gap  a very  considerable  shoal  exists,  consisting  of 
loose  stones,  which  appear  to  have  been  placed  there  at  some  period  or  other  for  the  purpose 
of  deterring  the  fish  from  entering  the  gap,  and  so  passing  on  to  the  upper  waters  in  anytning 
like  a fair  proportion.  The  depths  of  water  on  this  shoal  are  as  follow : 1 foot  2,  1 foot  3, 
1 foot  ],  1 foot  9,  1 foot  4,  1 foot  7,  10  inches,  and  many  parts  actually  only  6 inches,  hardly 
sufficient  to  float  one  of  the  common  cots  or  flat-bottomed  boats.  That  this  gap  is  the  only 
one  afibrcling  any  passage  for  salmon  or  salmon  peal,  its  width  being,  as  taken  at  three  dif- 
ferent parts,  20  feet  10  ^ inches,  21  feet  9,  and  21  feet ; and  after  a careful  examination  of 
the  state  of  the  river,  taking  soundings,  fScc.,  I find  that  the  gap  itself,  and  down  fi'om  it 
where  the  large  shoal  exists,  is  far  the  shallowest  part  of  the  river ; a comparison  of  the 
soundings  taken  below  and  above  the  cribs,  with  those  given  in  and  below  the  gap  itself  com- 
pletely justifying  that  conclusion,  the  shoal  below  the  gap  being  the  worst  feature  of  the  case ; 
for  where  would  be  the  value  of  having  tlie  gap  itselt  deep,  if  the  mouth  or  entrance  to  it 
were  blocked  up,  as  the  Monarea  Gap  is,  by  a heap  of  stones  with  only  6 inches  of  water  in 
many  parts  ? 

4thly.  It  will  be  seen  by  a reference  to  the  Plan  that  6 feet  of  the  upper  part  of  the  south 
pier  of  the  gap  is  coloured  red.  I find  that  this  part  has  been  added  within  the  last  three  or 
four  years,  as  I am  informed  by  persons  who  witnessed  the  alteration ; its  effect  is  to  lessen 
still  more  the  quantity  of  water  which  would  otherwise  find  its  way  through  the  gap. 

5thly.  By  a fm-tber  reference  to  Plan,  a wall  may  be  observed  running  from  the  north  pier 
or  the  Monarea  Gap  down  to  the  old  castle,  and  called  a spur  wall  or  tail  wall,  66  feet  in 
length.  1 his  1 am  informed  has  been  built  by  the  present  proprietor  of  the  salmon  weir,  and 
Its  effects  are  obvious,  for  all  the  salmon  and  salmon  peal  which  take  the  Clare  or  deep  side 
of  the  river  in  their  passage  up,  must  find  their  way  only  into  tlie  cribs  on  that  side  j it  being  a 
well-ktiown  fact  that  by  an  instinct  peculiar  to  salmon  and  peal,  when  running  up  a river  they 
never  turn  back  unless  compelled  to  do  so  by  fright. 

6thly.  Witli  respect  to  the  two  shore  gaps,  they  in  their  present  state  may  be  regarded  as 
mere  ciphers,  the  one  on  the  Limerick  side  being  not  3 inches  deep,  and  the  one  on  the  Clare 
side  perfectly  dry. 

In  conclusion,  the  narrowness  of  the  passage  in  the  Monarea  Gap,  21  feet,  compared  with 
the  whole  breadth  of  the  river  from  one  side  of  the  weir  to  the  other,  namely  1,141  feet 
9 inches,  shows  that  the  whole  of  the  upper  waters  of  the  SShannon  have  for  yeare  been 
dependent  for  a supply  of  fish  through  a space  not  one  fifty-fourth  the  breadth  of  the  river, 
and  that  the  remaining  53  parts  are  enjoyed  by  the  proprietor  of  the  Lax  Weir;  that  the 
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the  end. 
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AOTendix  No.  6.  space  of  21  feet,  and  Mow  and  about  it,  is  far  the  shallowest  part  of  the  river,  and  except 

at  very  high  Hoods  and  spring  tides  the  fish  cannot  and  do  not  find  their  way  beyond  tie 

salmon  weir.  The  parts  coloured  yellow  are  the  actual  cnbs  where  the  fish  are  entrapped  by 
passing  through  a iarrow  space  o{  about  six  inches ; the  spaces  coloured  brown  are  not  cribs. 


tut  are  strongly  grated  across  the  upper  parts  ■,  the  spaces  between  the  rails  of  the  grates  are 
between  1 A and  1 3 inches.  The  neap  tides  do  not  affect  the  salmon  weir  much,  a.nd  the 
springs  do  not  rise  to  more  than  a few  hundred  yards  farther  up  the  river  than  the  weir. 

John  L.  Worrall,  Civil  Engineer. 

Limerick,  June  1842. 
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Appendix,  No.  RESOLUTIONS  in  relation  to  the  Lee  Fishery;  2 February  1844. 

At  a numerous  and  most  inffueutial  meeting  of  the  River  Lee  T’isji.ery  Prote^ion  Society, 
held  at  the  Union  Club-house,  Tuckey-street,  2d  February  1844;  Sir  George  C.  Colthurst, 
Bart.,  in  tbe  Chair ; 

It  was  proposed  by  Nicholas  Dunscombe.  Esq.,  Mount  Desert,  and  seconded  by  the 

High  Sheriff,  . , • 'n  r • -i,i  * 

Resolved,  That  it  appears  to  the  River  Lee  Association,  that  it  will  be  quite  impossible  to 
carry  out  the  intentions  of  the  Fishery  Act  without  adequate  funds  are  provided  from  some 
other  source  than  the  private  subscriplions  by  which  it  has  hitherto  been  supported ; we 
therefore  recommend  that  additional  clauses  he  added  to.the  present  Act,  imposing  a licence 
on  the  different  modes  and  engines  for  killing  fish,  as  well  as  upon  the  exporters  of  salmon 
and  trout. 

Proposed  by  Peter  Fitzgerald,  Esq.,  Ardmm,  and  seconded  by  Captain  Bass,  Sunday’s 
Well 

R^olved,  That  it  appears  to  this  association  that  the  close  season,  as  at  present  fixed  by 
the  Act  (from  the  20tb  August  to  12th  February),  is  not  found  to  answer  generdly  on  the 
rivers  of  Ireland ; and  we  recommend  that  it  siiould  be  submitted  to  the  Commissioners  of 
Irish  Fisheries  to  have  the  same  altered,  to  commence  from  the  20th  day  of  October  and 
end  the  1st  day  of  March,  and  we  strongly  recommend  that  such  alteration  of  the  close 
season  should  be  general. 

Proposed  by  Henry  Mannix,  Esq.,  Richmond,  and  seconded  by  John  Brasier,  Esq., 
Coolgerish, 

Resolved,  That  to  carry  out  this  Act  effectively,  it  will  he  necessary  to  have  many  water- 
bailiffs  and  to  have  competent  persons  appointed,  as  local  inspectors  for  certain  districts, 
whose  duty  it  would  be  to  enforce  the  provisions  of  the  Act,  to  appoint  and  control  the 
water-bailiffs,  and  to  levy  the  stipulated  tax. 

Proposed  by  Attiwell  Wood,  Esq.,  Cork,  and  seconded  by  Robert  Parker,  Esq., 
Landscape, 

Resolved,  Tliat  as  the  number  of  water-bailiffs  must  be  limited,  we  deem  it  necessary  that 
in  any  amendment  that  may  he  proposed  to  the  present  Act,  the  inland  police  of  every 
station,  whether  on  duty  at  tbe  time  or  not,  be  placed  on  tbe  same  footing  as  the  coast- 
guards, to  enable  them  to  prevent  any  violation  of  the  law,  and  when  called  on  by  the 
inspector  or  any  of  the  water-bailiffs  to  assist  in  the  execution  of  it. 

Proposed  by  William  Parker,  Esq.,  Landscape,  and  seconded  by  T.  Broderick,  Esq., 
Leemount, 

Resolved,  That  all  other  modes  of  taking  or  killing  salmon  or  trout,  unless  by  duly 
licensed  rods  and  lines,  nets  and  wars,  shall  be  declai-ed  illegal  and  subject  to  penalties. 

Proposed  by  Rowland  Davis,  Esq.,  Cork,  and  seconded  by  Thomas  B.  Lane,  Esq., 
Riverstowu  Lodge, 

Resolved,  that  these  resolutions  be  published  in  the  “ Constitution”  and  “ Southern 
Reporter”  newspapers,  and  that  a printed  copy  of  them  be  forwarded  to  Lord  Eliot,  to  the 
Commissionei's  of  Irish, Fisheries,  and  to  the  secretaries  of  the  different  associations  through- 
out Ireland,  requesting  their  co-operation  in  carrying  oat  their  objects. 

George  C.  Colthurst,  Chairman. 

Sir  George  Colthurst,  Bart.,  being  moved  from  the  chair,  and  Nicholas  Dunscombe,  Esq., 
called  thereto, 

It  was  proposed  by  Robert  Nettles,  Esq.,  and  seconded  by  the  High  Sheriff, 

Resolved,  That  the  thanks  of  this  meeting  are  hereby  presented,  to  Sir  George  Colthurst 
for  his  dignified  conduct  in  the  chair. 

iVicAs.  Dunscombe,  Chairman. 

Thos.  D.  jMne,  Hon.  Secretary. 
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JUDGMENTS  in  the  Case  of  Ryan  r.  Hayes,  and  in  the  Kilcullen  Weir  Case. 


Dublin  Teem  Repoets. 

Queen’s  Bench,  Saturday,  1 June  1844. 

The  Queen  at  the  Prosecaliou  of  William  Ryan  a.  Hayes. 

Me.  Bennett,  Q.C.,  showed  cause  against  a conditional  order  to  set  aside  a verdict  of 
guilty  entered  up  at  the  last  assizes  of  Cork,  before  the  Lord  Chief  Baron,  and  enter  up  a 
verdict  of  not  guilty. 

Indictment  for  obstructing  the  River  Bandon,  which  was  an  ancient  and  navigable  river 
and  highway,  See.  8cc.  by  the  erecting  of  weirs  for  taking  fish  ; and  thereby  preventing  the 
free  and  uninterrupted  navigation  of  the  river.  * 

There  was  a second  count  for  erecting  a stake  weir  in  a part  of  the  river  where  the  breadth 
of  the  channel  at  low  water  of  spring  tides  was  less  than  the  three-fourths  of  a mile  wide  • 
the  defendant  not  being  the  owner  of  a several  fishery.  ’ 

Chief  Justice  Pennefather  deliveredjudgmentas  follows  : 

The  Court  are  of  opinion  that  the  verdict  is  quite  right ; and  that  there  are  no  grounds 
to  set  it  aside,  either  with  reference  to  the  charge  of  the  Chief  Baron  or  the  tindincr“of  the 
jury.  It  is  needless  to  go  through  the  cases.  Here  is  a class  of  men,  the  owners  of  small 
boats,  who  are  entitled  to  the  navigation  of  the  river,  and  it  is  an  injustice  which  the  Court 
will  not  sanction,  that  another  class  of  vessels  being  advantaged  will  do  away  with  the 
injury  to  smaller  vessels.  Every  person  has  a right  to  use  the  King’s  highway,  and  no 
one  can  obstruct  that  by  making  an  erection  which  causes  an  obstruction . This  is  not  the 
case  of  building  an  erection  in  certain  places  which  may  injure  a few  individuals,  but  on  the 
whole  is  perhaps  an  advantage  to  the  public;  but  here,  a person  erects  private  weirs  to  the 
injury  of  a class  of  persons  who  must  not  be  injured  by  private  speculations  of  this  descrip- 
tion. If  the  Chief  Baron  hud  directed  the  jury,  as  the  counsel  for  the  traverser  considers  he 
should  have  done,  he  would  have  done  wrong.  No  person  had  a right  to  say : I will  leave 
the  public  a portion  of  a highway,  and  take  the  rest  to  myself.” 

Justices  Burton  and  Crampton  concurred. 

Justice  Perrin  added,  “ nothing  was  withdrawn  from  the  jury  here — if  the  sametbino-  was 
done  to  a road  an  injury  to  foot  passengers,  it  would  be  no  excuse  that  it  had  benefited 
carnages.” 

Mr.  Bennett  prayed  judgment— and  that  the  weirs  should  be  prostrated  forthwith. 

Allowed. 


At  M aterford  Summer  Assizes,  1844,  in  the  trial  of  “ The  Queen  a.  Dofabyn  and  others  ” 
an  indictment  precisely  similar  to  the  above— Baron  Pennefather  in  charging  the  jury  said  • 
Wherever  the  tide  ebbs  and  flows  is  a highway -open  to  all  her  Majesty’s  liege  subjects  • 
their  rights  are  not  to  be  abridged — and  an  interference  with  public  rights  is  a nuisance  at 
common  law.”  r & 

Thejury  found  the  traversers  guilty;  fined  6t?.,  undertaking  to  remove  the  nuisance. 


Kilcullen  Weir  Case,  July  1845. 

Judgment  thereon. 

His  Lordship  said,  he  regretted  the  case  had  not  been  tried  yesterday.  But,  perhaps,  it 
was  as  wml  that  individuals  should  know  the  law,  and  set  a question  that  had  occupied  so 
much  ot  the  public  attention  at  rest  for  ever.  If  the  system  was  encouraged,  in  time  it  was 
possible  that  the  weirs  would  be  made  to  stretch  entirely  across  the  river.  He  con- 
sidered  the  nver  a peat  public  highway,  on  which  every  man,  poor  as  well  as  rich,  had  a 
right  to  travel,  without  inconvenience  or  obstruction.  A person  trespassing  or  building  a 
wall  across  a public  road  could  set  up  the  same  defence  as  the  prisoner’s  counsel.  They 
might  say  that  it  was  a good  and  safe  passage  to  go  around  the  obstruction  that  might  be 
erected  ; it  was  only  a little  longer,  and  therefore  ^ould  not  be  oiflected  to.  That  would 
be  a monsteous  defence,  but  it  would  be  quite  as  reasonable  as  that  set  up  by  the  weir 
(^'^oers.  He  considered  that  the  river  from  side  to  side  had  a right  to  be  traversed  by  the 
public ; and  if  individuals  wished  to  go  along  shore,  he  did  not  see  why  they  should  ba 
stopped  or  delayed,  no  more  than  they  should  in  the  centre  of  the  channel.  He  then  called 
on  the  jury  to  give  a verdict  for  the  plaintifls,  and  after  a few  minutes  deliberation,  the  jury 
returned  a verdict  of  " guilty,”  in  all  the  counts. 
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See  Paper  (D), 
p.  ‘37- 


REPORT  of  Lieut.-Colonel  H.  D.  Jones,  R.E.,  10  the  Earl  of  Mounicashel 

Shannon  Office,  Custom  House,  Dublin, 

My  Lord,  September  1844. 

In  pursuance  of  the  sanction  of  the  Lords  Commissioners  of  Her  Majesty’s  Treasury, 
that  1 mio-ht  make  an  examination  and  report  of  the  River  Blackwater,  with  a view  to  the 
imprevement  of  its  navigation,  I have  now  the  honour  to  report  the  result  of  that  exami- 
nation, and  10  forward  herewitli  the  Plans  and  Sections  of  the  shoals,  as  surveyed  by 
Mr.  Renton,  c.e.,  who  was  selected  by  me  for  that  duty. 

The  survey  embraces  that  part  of  the  River  Blackwater  extending  from  the  tideway 
below  tlie  lock  on  the  Duke  of  Devonshire’s  canal  at  Lismore,  up  to  the  bridge  in  the  town 
of  Fevinoy,  being  a distance  of  17  i miles  ; it  was  this  portion  of  the  river  only  which  was 
examined,  with  a view  to  its  being  made  navigable. 

Mr.  Renton’s  report  is  herewith  enclosed,  marked  (A.),  as  also  a copy  of  the  written 
instructions  given  to  Mr.  Remi.n,  marked  (B.);  to  these  instructions  verbal  ones  were 
abo  <yiven  to  him  by  me  when  at  Lismore  and  Fermoy,  at  the  period  he  commenced  his 
operations. 

To  your  Lordship,  who  is  so  well  acquainted  with  the  nature  of  the  River  Blackwater, 
it  is  not  necessary  that  I should  give  a topographical  description  of  the  features  and  cha- 
racter of  the  valley  through  which  this  river  passes  to  the  sea,  nor  of  the  sudden  inunda- 
tions to  which  it  is  subjected  in  periods  of  heavy  rain,  wliich  rise  to  the  height  of  several 
feet  in  24  hours,  extending  to  the  high  ground  bounding  the  valley  on  each  side,  and  as 
rapidly  passing  away. 

The  first  point  to  be  considered  was  the  manner  in  which  the  navigation  could  most 
economically  and  effectively  be  carried  up  from  the  tideway  below  Lismore  bridge  to  still 
water  above  the  salmon  weir,  interfering  as  little  as  possible  with  the  ornamental  grounds. 
The  Duke  of  Devonshire’s  look  and  canal  is  i ^ mile  in  length,  which  terminates  in  a basin 
at  the  high  road  from  Lismore  to  Cappoquin,  and  close  to  the  bridge  over  the  Blackwater, 
receiving  its  supply  of  w-aier  by  a feeder  from  the  Owenashad  river,  which  passing  under 
the  high  road,  fulls  into  tlie  Blackwater  a short  distance  below  the  bridge. 

This  canal  havitrg  been  constructed  upon  a scale  suitable  for  the  navigaiion  up  to 
Fermoy,  it  is  proposed  not  to  alter,  but  take  advantage  of  this  work  to  carry  on  the  navi- 
gation from  the  canal  basin  by  the  river  course  to  the  still  water  above  the  salmon  weir.  To 
accomplish  this,  hy  trespassing  upon  the  Duke  of  Devonshire’s  property  as  little  as  possible, 
several  difficulties  were  to  be  overcome  : — 

1st.  To  pass  the  mail-coach  road. 

2cl.  To  avoid  the  ornamental  grounds  at  Terry  Inch,  facing  the  Castle,  between  the  mail- 
coach  road  and  the  salmon  weir. 

3d.  And  lastly,  the  salmon  weir  itself. 

With  respect  to  the  first,  it  was  necessary  that  the  line  of  navigation  should  take  a 
direction  which  would  allow  it  to  pass  through  the  opening  formed  by  one  of  the  arches  of 
the  bridge;  this  could  only  be  effected  by  running  into  the  channel  of  the  Blackwater 
below  the  mouth  of  the  Owenashad  river ; the  level  of  the  bed  of  this  stream,  with  respect 
to  the  water  level  in  tlie  canal,  and  the  high  road  not  permitting  the  canal  to  pass  either 
under  or  over  it ; and  as  the  river  course  up  to  the  salmon  weir  presents  a good  navigable 
channel,  that  portion  of  the  river  has  been  adopted,  with  a side  cut  and  lock  to  communi- 
cate witti  the  river  above  the  wtir ; by  adopting  this  arrangement,  the  ornamental  grounds 
remain  untouched,  as  also  the  salmon  weir  itself. 

To 


Printed  irnage  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


SELECT  COMMITTEE  ON  FISHERIES  (IRELAND).  133 

To  msure  at  all  times  the  requisite  depth  of  water  for  the  navigation,  a regulatincr  weir 
is  proposed  to  be  thrown  across  the  river  at  the  head  of  Big  Island,  which  will  mamtain 
the  water  above  it  to  an  uniform  level ; this  weir  will  be  so  constructed  as  not  to  impede 
the  passage  of  salmon ; and  it  maybe  worthy  of  consideration  whether  it  would  not  be 
better  for  the  Duke  of  Devonsliire  lo  make  this  weir  answer  for  the  fishery  instead  of  the 
long  and  badly  consirucied  one  now  existing,  and  which  from  its  great  extent  must  be 
very  expensive  to  maintain  in  proper  order. 

Having  accomplished  the  ascent  of  the  river  to  the  still  water  above  the  salmon  weir,  all 
engineering  difficulties  maybe  considered  as  overcome,  the  works  above  this  point  being  con- 
fined to  the  simple  operations  of  building  the  required  number  of  locks  with  regulating  weirs, 
and  the  removal  of  the  shoalsj  the  latter  can  be  easily  accomplished  by  excavation,  as  from 
the  examination  which  has  been  made  by  Mr.  Rentcu  and  partially  by  myself,  there  is  no 
appearance  of  rock  in  the  bed  of  the  river,  the  shoals  appear  to  be  formed  by  depositions 
of  gravel  and  sand,  brought  down  by  the  mountain  streams ; in  addition  to  which,  a most 
pernicious  practice  prevails  of  throwing  every  thing,  in  the  way  of  stones  or  rubbish,  pro- 
duced by  the  clearing  ihe  adjacent  lands,  upon  the  banks  of  the  river,  to  be  carried  down 
by  ihe  next  floods,  thereby  increasing  tlie  previously  existing  impediments  and  the  free 
discharge  of  the  water  in  winter ; such  a practice  cannot  be  too  strongly  condemned  ; and 
whether  the  improvement  of  the  river  for  navigation  should  be  carried  into  effect  or  not,  an 
immediate  stop  ought  to  be  put  to  a proceeding  so  injurious  in  its  consequences. 

The  Locks. 

The  dimensions  of  the  locks  have  been  regulated  by  those  of  the  existing  one  in  the 
canal  below  Lismore,  which  are  as  follows  : 

Length  of  chamber  - - - - - - - 70ft.  t tin. 

Width  „ - - - 15  „ 6 u 

After  maturely  considering  the  nature  of  the  river,  and  the  traffic  that  would  be  upon 
it,  the  size  of  ihe  lock  before  Lismore  appeared  to  be  ample  for  the  largest  boat  that  would 
be  required  to  navigate  the  BInckwater  above  Lismore;  the  rise  will  necessarily  vary  ac- 
cording to  the  locality.  From  Mr.  Renton’s  report  it  appears  that  the  difference  of  the 
level  from  the  salmon  weir  at  Lismore  to  the  liridge  at  Fermoy,  is  46  ft.  6 in.,  requiring 
seven  locks  ; the  greatest  rise  is  8 ft. ; these  can  be  easily  executed,  and  the  cost  of  con- 
struction moderaie.  After  mature  consideration,  and  inquiries  made  in  England  as  to  the 
depth  of  water  required  for  steam-tugs,  it  appeared  that  a navigable  channel  willi 
4 ft.  6 in.  of  water  would  be  ample  for  the  largest  class  vessel  required  for  the  trade,  and 
the  estimated  quantities  to  be  removed  at  the  various  shoals  have  been  calculated  upon  such 
a depth  of  water. 

A regulating  weir  w ill  be  required  at  each  lock ; a covering  sura  has  been  inserted  in 
the  estimate,  but  no  detailed  plan  is  given,  that  being  left  to  the  executive  engineer  to 
determine,  when  the  exact  nature  of  the  bed  of  the  river  can  be  accurately  ascertained. 
At  the  same  time  it  is  proper  to  state  that  owing  to  the  sudden  rise  in  the  river  during  the 
winter  season  ilie  weirs  must  be  made  sufficiently  strong  to  resist  the  violent  action  of  a 
great  body  of  water  rusliing  suddenly  over  them,  and  they  must  also  be  made  water-tight, 
to  keep  up  sufficient  for  ihe  navigation  during  a long  and  dry  summer. 

The  line  of  winter  floods,  as  marked  upon  the  general  section,  has  been  laid  down  from 
informaiion  obtained  on  the  spot,  showing  that  the  bottom  of  the  valley  at  that  season  is, 
at  certain  short  periods,  one  entire  sheet  of  water,  thereby  necessitating  great  care  in  the 
construction  of  the  several  locks  to  prevent  them  from  being  injured  by  the  sudden  subsi- 
dence of  the  water,  which  will  naturally  have  a tendency  to  wasli  away  the  backing  of  the 
walls  unless  precautions  are  taken  to  guard  against  such  an  evil. 

It  should  be  borne  in  mind,  that  the  positions  of  the  locks  and  weirs  as  marked  upon 
the  plans,  are  only  intended  to  represent  the  description  of  works  at  each  place,  and  not 
as  the  best  or  most  appropriate  sites  for  them  ; nearly  all  are  to  be  considered  as  open  to 
modification  in  that  respect.  In  order  to  prevent  the  “ debris”  from  the  mountains  which 
are  carried  down  the  streams  from  being  deposited  in  the  river  bed,  to  the  injury  of  the 
navigation,  it  is  proposed  to  form  large  reservoirs  or  basins  to  catch  stones  or  whatever 
material  may  be  carried  down  with  an  overfall  to  the  river;  these  basins  can  easily  be- 
cleared  out  when  necessary. 

With  a view  to  prevent  encroachments  upon  the  lands  adjoining  the  river  by  the  forma- 
tion of  towing-paths,  and  the  consequent  liability  there  would  be  to  trespass,  it  is  re- 
commended that  steam-tugs  or  sails  should  be  employed  as  the  moving  power  for  the  trade 
boats  ; by  which  all  cause  of  annoyance  to  the  proprietors  will  be  removed.  An  objection 
has  been  urged  agiiiust  the  employment  of  steam-tugs,  that  their  smoke  would  prove  a 
great  nuisance  to  the  residents  in  the  Castle;  this  may  easily  be  obviated  by  the  steam 
vessels  not  being  allowed  to  pass  below  the  present  salmon  weir,  except  in  cases  of  urgent 
necessity,  when  repairs  might  require  them  to  descend  the  river  to  Cajipoquin  or  Yougha)  ; 
in  fact  it  would  be  their  interest  to  remain  there,  as  by  stopping  above  the  lock  at  the 
splnion  weir,  the  toll  upon  two  locks  would  be  saved.  One  exception  should  be  made  in 
favour  of  passenger  steam-vessels,  which  in  alt  probability  would  soon  be  established  to 
afford  facilities  10  the  inhabitants  of  the  upper  country  to  visit  the  sea  at  Ynughal,  and 
enjoy  the  beauties  of  the  rich  and  varied  scenery  on  both  banks  of  tiie  river  ; by  proper 
arrangements  on  the  part  of  the  masters  uf  those  vessels,  the  Castle  might  be  relieved  from’ 
any  annoyance  by  smoke. 

0.40.  r 3 By 
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Appendix,  No.  8.  By  an  inspection  of  the  plans,  it  will  be  seen  that,  except  at  Lismore,  Ballynerroon,  and 
— Clandillaan,  where  it  was  unavoidable,  or  with  a view  to  save  expense,  no  property  will  be 

touched,  or  in  any  way  injured. 

It  is  proposed  lo  build  a good  quay  at  Ferinoy,  a short  distance  below  the  bridge,  on  the 
left  bank  of  the  river,  from  which  there  will  be  an  easy  ascent  to  the  high  road.  This 
appears  to  be  the  most  eligible  situation  for  it,  as  the  deep-water  channel  runs  up  to  the 
proposed  site,  and  it  is  of  more  easy  access  than  any  other  point  in  the  immediate  vicinity 
, of  the  town.  This  quay  will  have  300  feet  frontage  to  the  river. 

At  Balljduffit  is  proposed  to  build  a quny  immediately  below  the  bridge,  with  200  feet 
^ frontage. 

A new  bridge  ought  to  be  erected  to  replace  the  wooden  structure  now  there  ; it  is  diffi- 
cult to  understand  why  it  should  have  been  so  long  neglected,  and  that  the  public  should 
stand  indebted  to  the  spirited  exertions  and  liberality  of  an  individual  for  a work  of  such 
great  public  benefit,  it  being  the  only  communication  for  carriages  across  the  river  between 
Fermoy  and  Lismore,  a distance  of  16  miles. 

/See  Paper  marked  The  estimated  cost  of  the  construction  of  the  works  amounts  to  19,026 /.  16  3tf. ; to 
(C),  p.  3 37.  the  above  has  been  added  a sum  to  cover  the  expense  of  erecting  toll-houses,  purchase  of 

land,  and  probably  one  or  two  additional  quays,  which  the  public  may  desire  to  have 
erected  when  the  advantages  derived  from  opening  the  navigation  shall  have  been  fully 
developed.  A sum  should  also  be  provided  for  the  superintendence  and  unforeseen  ex- 
penses which  invariably  arise  during  the  execution  of  works  of  this  description.  I would 
most  strongly  recommend,  that  in  providing  the  ftiuds,no  less  a sum  than  23,476  /.  16  s,  3 d. 
should  be  calculated  upon  to  insure  the  whole  operation  being  completed  in  a perfect  and 
satisfactory  manner. 

Your  Lordship  will  perceive  that  I have  strictly  confined  myself  to  the  engineering  part 
of  the  question,  as  directed  by  the  Lords  Commissioners  of  Her  Majesty’s  Treasury,  and  I 
trust  the  result  will  prove  satisfactory  to  your  Lordship  aud  the  other  parties  who  are  in- 
terested in  such  a very  important  undertaking,  one  from  which  great  advantages  must  be 
derived,  not  alone  by  individuals,  but  by  the  inhabitants  generally,  of  a widelv-extended 
district,  who  will  have  easy  access  with  the  sea  at  Youghal,  which,  from  its  position,  and 
from  having  the  benefit  of  trade  and  water  communication  with  an  extensive  inland  dis- 
trict,must  soon  become  a port  of  great  importance. 

I have,  8cc. 

(signed)  Harry  D.  Jones, 
Lieutenant-Colonel  Royal  Engineers. 


■ (A.) 

Riveb  Blacewateb  Survet. 

REPORT  upon  the  be.st  Means  of  Improving  the  River  BlacJnoater,  between  Fermoy  and 
Lismore,  so  as  to  render  it  navigable  for  Vessels  drawing  4 feet  6 inches  of  water,  at  all 
times,  by  Henry  Renton,  Civil  Engineer. 

Sir,  _ Drumsna,  1 8 August  1844. 

In  obedience  to  your  instructions  of  the  9th  May  last,  directing  me  to  make  a survey  of 
the  River  Blackwater,  from  the  bridge  at  Fermoy  to  the  Duke  of  Devonshire’s  lock  at  Lis- 
more, with  a view  10  its  being  rendered  navigable  for  vessels  drawing  four  feet  six  inches  of 
water,  I have  to  report  to  you  that  upon  receipt  of  your  letter,  I immediately  proceeded  to 
Lismore  and  commenced  the  required  examination. 

The  first  part  of  my  operations  consisted  of  taking  a longitudinal  section  of  the  river  and 
its  banks,  from  Lismore  lock  up  to  Fermoy,  leaving  behind  me  at  the  various  alioals  and 
otlier  requisite  places,  convenient  bench  marks,  to  enable  my  .issistants  to  take  such  levels 
and  other  detailed  measurements  of  the  shoals,  as  might  enable  us  to  calculate  the  quantity 
of  material  (0  be  removed  from  each  with  accuracy.  I afterwards  descended  the  river,  and 
took  soundings  at  every  chain’s  length,  from  which  the  bed  of  the  river,  shown  on  the  lon- 
gitudinal section,  was  plotted. 

As  there  is  already  a canal  extending  from  the  tideway,  about  a mile  above  Cappoquin,  to 
the  town  of  Lismore,  my  aiteution  was  not  directed  to  the  improvement  of  the  navigation 
of  the  river  course  below  the  latter  place,  as  the  canal  is  of  sufficient  capacity  to  admit 
vessels  of  the  required  size  and  depth.  The  following  works  will  however  be  requisite  to 
put  the  navigation  in  proper  condition.  ^ 

Tlie  canal  below  the  lock  requires  to  be  deepened  for  nearly  its  whole  length  and  in 
some  places  widened,  to  allow  boats  and  barges  to  pass  each  other,  which-at  present  is  im- 
practicable, except  during  floods.  The  lock  requires  to  be  re-pointed  with  hydraulic  mor- 
tar,  and  a pnir  of  new  gates  should  be  put  up  in  place  of  the  present  lower  ones  ; a stone 
invert  ought  also  to  be  built,  extending  from  the  termination  of  the  lower  wing  walls  to  the 
foot  of  ihe  upper  sill,  to  prevent  the  great  leakage  of  water  ai  present  existing,  which  ap- 
peal^ to  have  been  caused  by  the  decay  of  the  timber  platform  on  which  the  lock  was  ori- 
ginally built.  The  canal  above  the  lock  is  of  sufficient  depth  and  width  for  ihe  traffic 
wtucfi  would  be  created  if  the  proposed  improvemems  were  carried  iruo  execution 

Ilie  great  difficulty  in  connecting  the  present  canal  with  the  river  course  above  the 
bridge,  appears  to  be  the  crossing  of  the  Owennashad  river,  a mountain  stream,  which  in 
times  of  flood  descends  with  great  force  and  rapidity.  The  bed  of  this  river  is  neatly  on 
a level  with  ihe  surface  of  water  m the  canal,  so  that  it  would  be  impossible  to  cross  it  by 
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means  of  an  aquedncl ; on  the  other  hand,  if  the  navigation  were  carried  direcav  across  it 
the  trade  would  be  slopped  during  floods,  on  account  of  the  current  being  so  strong  and  in 
dry  weather  on  account  of  the  shallowness  of  the  water.  On  attentive  considetalion  there- 
fore I have  been  led  to  propose  the  following  method  of  overcoming  the  above  difficulties 
which  might  easily  be  earned  into  execution.  ’ 

1st.  To  erect  a weir  (shown  on  drawing  No.  35,  accompanyiog  this  report)  about 
yards  below  the  bridge,  m an  oblique  direction  across  the  river,  its  apex  Uing  on  a level 
with  the  water  in  the  present  canal,  or  17  feet  above  the  lower  sill  of  the  lock,  which  I have 
fixed  as  the  datum  level.  The  weir  to  be  530  (eet  in  length,  so  as  to  be  capable  of  dischars- 
ing  the  flood  waters  without  creating  more  than  from  3 feet  to  4 feet  head.  ^ 

2d.  To  make  a cut  commencing  at  a point  of  the  present  canal,  situated'iso  yards  below 
the  head  of  the  harbour,  and  extending  across  the  Oweunasliad  river  to  the  head  or  upper 
end  of  the  proposed  weir ; to  be  45  feet  in  width  aod  4 feet  6 inches  deep.  The  banks  to 
be  paved  with  rubble  stone  to  resist  the  action  of  the  stream  in  hi»h  floods. 

3d.  As  the  mouth  of  the  Owennashad  river  will  thus  be  blockelup,  I propose  to  divert 
It  into  the  Blackwater  immediately  below  the  bridge  ; by  this  management  the  navioation 
can  be  continued  up  to  the  salmon  weirs  without  interruption,  there  being  a fine  wtdf  deep 
channel.  The  inner  slopes  of  the  banks  of  the  new  river  course  should  be  paved  with 
rubble  stone  in  a similar  manner  to  those  of  the  canal,  and  low  small  weirs  should  be  made 
across  u to  catch  the  great  quantity  of  stones  whicii  are  periodically  washed  down  from 
the  sides  of  ihe  mountains,  and  which  tend  so  much  so  fill  up  the  river,  and  create  shoals 
and  other  impediments  so  injurious  to  the  navigation  and  free  discharge  of  the  waters. 

4th.  With  a view  to  avoid  any  interference  with  the  valuable  salmon  fishery  rented  by 
Mr.  Foley,  I propose  that  a side  cut  should  be  made  in  the  Duke  of  Devonshire’s  demesne, 
commencing  at  the  brook  opposite  to  Cottage  Island,  and  terminating  at  a point  about  100 
yards  above  the  weir;  as  the  level  of  the  water  in  the  pool  above  the  weir  is  higher  than 
the  water  in  tlie  canal  below  the  bridge,  it  will  be  requisite  to  construct  a lock  "havine  a 
3 feet  6 inch  rise.  ° 

From  the  salmon  weir  at  Lismore  to  the  bridge  at  Fermoy,  a distance  of  l6  | miles,  the 
river  consists  of  fine  deep  reaches,  varying  from  half  a mile  to  3 miles  in  length  (and  ave- 
raging 150  feet  in  width),  which  are  separated  by  rapid  falls  at  the  following  places  • viz. 
Grencsirn,  Ballygally,  Ballyduif,  Ballynerroon,  Mocollop,  Waterpark,  Baiiydargan,  Kil- 
bariy,  Kilmurry,  and  Ciondillaan — the  total  fall  between  Fermoy  and  Lismore  beinp 
46  feet  6 inches.  ® 

To  render  the  navigation  perfect  for  vessels  of  4 feet  6 inciies  draught  of  water,  it  will 
be  necessary  to  construct  locks  and  weirs  at  the  following  places,  having  the  undermen- 
tioned rises  ; the  locks  to  be  80  feet  in  length  aod  14  feet  in  width. 


At  the  salmon  weir  at  Lismore 
„ Ballygally 
„ Ballynerroon  - 
„ "Waterpark 
„ Kilmuny  - - 

„ Ciondillaan 
„ Ballyderoon 


RISE  IN 
FEET  AND 
INCHES 


Feet.  In. 
3 6 
7 6 


8 0 
8 0 
8 o 


Totai  Rise 


5 9 
5 6 


46  3 


It  vvill  be  necessary  to  excavate  or  dredge  a number  of  the  shoals  in  the  river,  which  I 
have  distinguished  by  a red  tint  on  the  sections  and  plans ; and  from  a particular  examina- 
tion of  the  nature  of  the  several  shoals,  I am  enabled  to  state  that  they  are  ail  composed 
of  gravel  and  stones,  apparently  brought  down  by  the  floods  ; it  will  therefore  be  easy  to 
remove  them  by  means  of  a dredging  machine,  or  it  might  probably  be  found  the  cheapest 
to  excavate  them  by  means  of  dams  or  stacks. 

In  selecting  the  positions  of  the  proposed  locks  and  weirs,  I have  taken  care  that  in  the 
event  of  the  works  being  carried  into  execution,  no  damage  will  arise  to  the  valuable  land 
on  each  side  of  the  river,  as  the  proposed  weirs  (on  account  of  their  great  length)  will 
^ piuch  greater  quantity  of  water  than  the  river  at  present  admits  of. 

The  subjoined  estimate  of  the  expense  of  constructing  the  contemplated  works  has  been 
drawn  up  with  much  care,  and  I am  sure  would  be  found  amply  sufficient. 


To  Lieut.-Colonel  Harry  D.  Jones,  r.  e. 
Sec.  Sec.  8cc.  Dublin. 


1 have,  &c. 

(signed)  H.  Rmton,  Civil  Engineer. 
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(B.) 


INSTRUCTIONS  for  the  Guidance  of  Mr.  Renion  in  mnki^  a Survey  of  part  of  the  River 
Blaekwater,  lying  between  Fermoy  and  Cappoquin. 

Dublin,  9 May  1844. 

The  survey  required  is  for  the  purpose  of  ascertaining  the  practicability  of  making  the 
river  course  navigable  for  vessels  of  draught  of  water,  and  from  which  the  drawings  of 
the  oroposed  works  may  be  made,  and  the  cost  of  their  construction  may  be  accurately  cal- 
culated. 

The  Ordnance  Survey  of  the  river  course  as  laid  down  on  the  6-inch  maps  may  be  used 
for  general  purposes,  but  when  shoals  are  to  be  removed  or  works  constructed,  a detailed 
survey,  laid  down  upon  a large  scale,  will  be  necessary. 

The  first  part  of  the  operation  will  be  taking  a longitudinal  section  of  the  river  course 
from  the  weir  at  Fermoy  bridge  to  the  low-water  spring  tides  below  the  Duke  of  Devon- 
shire’s  lock  at  Lismore;  in  making  this  section  it  will  be  proper  to  fix  bench  marks  at  the 
several  shoals  in  descending  the  river. 

The  datum  point  had  better  be  fixed  on  the  upper  sill  of  the  Lismore  lock,  or  any  oiher 
point  in  that  immediate  locality,  which,  after  an  inspection  of  the  same,  may  appear  better 
adapted  for  the  objects  in  view. 

The  longiludinnl  section,  as  well  as  every  other  part  of  the  survey,  must  be  performed  with 
great  care,  as  everything  will  depend  upon  the  accuracy  of  these  operations. 

As  many  transverse  sections  of  the  shoals  will  be  required  as  will  be  necessary  to  calcu- 
laie  with  accuracy  the  quantity  of  material  to  be  removed  ; each  shoal  must  be  carefully 
examined  to  ascerialn  the  exact  nature  of  the  material  of  which  it  is  composed,  and  to  de- 
termine whether  they  are  natural  ridges  of  rock  or  gravel  running  across  tiie  river  in  con- 
formity with  the  geological  formation  of  the  country,  or  whether  they  are  merely  deposits 
brought  down  by  the  mountain  streams.  On  examining  the  shoals  it  will  be  necessary  to 
determine  by  boring,  or  otherwise,  whether  the  material  of  which  they  are  composed  will 
perm  it  of  their  removal  by  dredging  with  the  spoon  and  bag,  or  whether  it  may  be  necessary 
to  form  stanks  and  excavate  the  enclosed  space;  there  are  many  material  points  in  regard 
to  forming  an  accurate  estimate  of  the  cost  of  removal,  and  must  be  fully  and  attentively 
considered  whilst  on  the  spot.  Connected  with  the  removal  of  the  shoals,  suitable  places 
for  depositing  the  spoil  must  be  fixed  upon  ; the  extent  and  value  of  ilie  land  required,  and 
the  names  of  the  proprietors  or  occupying  tenants  must  be  noted  down  in  the  field  book, 
and  when  easily  ascertained  the  names  of  both  parties  also  to  be  inserted. 

The  most  difficult  part  of  the  operation  will  be  the  connexion  of  the  river  course  above 
the  great  weir  at  Lismore  to  the  tidal  way  below  the  bridge,  which  is  navigable  for  trade 
boats  at  low-water  spring  tides  ; a detailed  survey  of  this  part  of  the  river  course,  with  the 
adjoining  land  on  each  side,  to  the  part  of  the  rising  ground  joining  the  sides  of  the  valley, 
must  be  made,  with  such  transverse  and  longitudinal  sections  as  may  be  necessary  to  decide 
upon  the  best  line  to  take  for  the  navigable  channel  between  the  two  points  above-men- 
tioned, so  as  to  interfere  as  little  as  possible  with  the  valuable  and  ornamental  ground,  and 
wiihout  loucbing  the  weir,  or  doing  any  thing  which  may  be  considered  injurious  to  the 
fishery. 

At  Glandillaan  mill  the  river  course  below  the  weir  is  very  shallow,  and  it  would  appear 
that  the  stream  or  brook  which  runs  up  to  the  left  bank,  nearly  to  the  head  of  the  weir,  will 
be  the  best  liiieto  take  for  the  navigation  ; ihis  will  require  attentive  consideration. 

It  is  necessary  to  bear  in  mind  that  the  survey  is  to  be  accurate,  and  detailed  ; the  draw- 
ings laid  down  to  a scale  that  will  permit  of  the  quantities  to  be  calculated  from  them  beintr 
performed  with  great  precision,  and  that  the  plans  and  drawings  may  subsequently  be  used 
as  working  drawings  during  the  execution  of  the  work. 

Dispatch,  accuracy,  and  economy,  are  strictly  enjoined. 

(signed)  Harry  D.  /ones,  Lieutenant-Colonel. 
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Estimated  Cost  of  the  Works  required  to  make  the  River  Blackwater  Navigable  from 
Lismore  to  Fermoy,  agreeable  to  the  Plans  Prepared  by  H.  Benton,  c.e.,  under  the 
Directions  of  Lieut.-cofonel  Harry  D.  Jone$,  r.  e. 


Seven  locks  with  gates  complete  ------ 

Five  weirs  - --  - - --  --  - 

Excavation  for  side  cuts ; 52,237  cubic  yards  at  gd.  - - - 

Dredging  or  excavation  in  removing  shoals,  79,366  cubic  yards  at  is. 
Contingencies  - --  --  --  -- 


Quay  walls  - 

New  gates  to  the  Duke  of  Devonshire’s  lock,  and  cleaning  the  canal 
Five  lock  houses,  with  offices  and  store-houses  ---- 
Purchase  of  land,  engineering,  superintendence,  &c.  - - - 


£.  s.  d. 

- 

7,700  - - 

- 

3,600  * - 

- 

1,958  9 9 

- 

3,988  6 6 

■ 

1,900  - - 

£. 

19,026  16  3 

- 

1,000  - - 

- 

450  - - 

- 

1,000  - - 

- 

2,000  - - 

£. 

23,476  16  3 

Dublin,  12  September  1844. 


(signed)  Marry  D.  Jones. 


(D.) 


LIST  of  Plans  and  Sections  of  the  River  Blackviater,  between  Fermoy  and  Lismore,  in  the  Counties  of  Cork  and 
Waterford,  taken  under  the  Directions  of  Lient-colonel  Marry  JD.  Jones,  r.  b.,  by  Menry  Renton,  c.  e. 


LIST  OP  FLANS 


SECTIONS. 


LIST  OP  PLANS 


SECTIONS. 


2 

3 


5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
28 

24 

25 


Map  of  the  river  from  Fermoy  to  Rockville. 
Ditto  - - - Rockville  to  Waterpark. 

Ditto  - - - Waterpark  to  Mocollop. 

Ditto  - - - Mocollop  to  the  salmon 

weir. 

Ditto  - - salmon  weir  to  Lismore 
Lock. 

Longitudinal  section  of  the  river  from  Fermoy 
to  Lismore. 

Plan  of  the  shoal  at  Fermoy. 

Sections  of  ditto. 

Plan  of  the  shoal  at  Rockville. 

Sections  of  ditto. 

Ditto. 

Plan  of  the  shoal  at  Ballyderoon. 

Sections  of  ditto. 

Plan  of  the  river  at  Clondillaan. 

Sections  of  ditto. 

Plan  of  the  river  at  Kilmurry  and  Kilbarry. 
Sections  of  ditto. 

Ditto. 

Sections  of  tbe  river  at  Kilmurry. 

Ditto. 

Ditto  Kilbarry. 

Plan  of  the  river  at  Ballydargan. 

Sections  of  ditto. 

Ditto. 

Ditto. 


26  Plan  of  the  shoal  at  Waterpark. 

27  Sections  of  ditto. 


28  Plan  of  the  shoal  at  Ballynerroon. 

29  Sections  of  ditto. 


80 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 


Plan  of  the  river  at  Ballyduff. 

Plan  of  the  river  at  Ballygally  and  Glencaim. 
Sections  of  - ditto  - - ditto. 

Ditto  - - ditto  - - ditto. 

Ditto  - - ditto  - • ditto. 

Plan  of  the  river  at  Lismore. 

Sections  of  the  salmon  weir,  &c.  at  Lismore. 
Sections  of  the  river  at  Lismore. 

Ditto. 

Ditto. 

Ditto. 

Ditto  canal  and  lock  at  ditto. 


42 

43 

44 

45 

46 

47 

48 

49 

50 


Transverse  sections  of  the  river  at  every  half  mile.- 


Ditto  - 

• ditto  - 

- ditto. 

Ditto  - 

- ditto  - 

- ditto. 

Ditto  - 

- ditto  - 

- ditto. 

Ditto  - 

- ditto  • 

- ditto. 

Ditto  - 

- ditto  - 

- ditto. 

Ditto  - 

- ditto  - 

- ditto. 

Ditto  - 

- ditto  - 

• ditto. 

Diagram  section  of  the  river. 


The  above  are  bound  im  in  a book,  (but  not  printed  with  this  Report)  with  the  exception  of  No.  6,  Longitudinal 
Section  from  Fermoy  to  Lismore. — [For  which,  vide  Plan  (P.)  Nos.  1 & 2,  at  tbe  end]. 
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CORRESPONDENCE  relating  to  Fishery  Cases  tried  at  tbe  Petty  Sessions  Court 
at  JBelmuilet  and  Achill  Sound,  1845-1847. 


Sir,  Belmullet,  12  June  1846. 

I RESPECTFCLLY  fceg  leave  to  enclose  a letter  received  by  me  from  the  chief  boatman 
in  chaise  at  Toloughan,  for  your  perusal ; and  I also  beg  to  refer  you  to  the  following  passage  in 
Mr.  Barry’s  letter  to  you  0/  the  2d  May  1846,  transmitted  to  me,  date  13th  May,  No.  2545, 
respecting  the  Ballycroy  river  (salmon  fishery) ; in  which  he  says,  “ The  agent  of  Sir  Richard 
O’Donnell  has  been  here,  and  has  promised  to  communicate  with  Mr.  Lundy  on  the  sub- 
ject: in  the  meantime  the  Board  know  no  distinction  of  persons,  and  it  will  be.  the  duty 
of  the  coast-guard  to  summon  any  person  attempting  to  fish  with  nets  in  the  interdicted 
place.” 

I have  thought  it  prudent,  previous  to  summoning  the  parties  named  in  the  enclosed,  first 
to  communicate  with  you  on  the  subject,  it  appearing  that  Sir  Richard  O’Donnell  claims  the 
right  to  fish  the  river  as  a “ several  ” fishery ; and  I therefore  request  you  may  be  pleased  to 
have  me  instructed  as  to  the  particular  section  of  the  Act  under  which  I should  summon  the 
ofiendera. 

I am,  8cc. 

To  the  Inspector-general,  Coast-Guard  Office,  (signed)  William  Dawson,  I.  L. 

Custom-house,  Dublin. 


Sir,  Fishery  Office,  2 May  1845. 

In  answer  to  your  application  for  instructions  to  govern  the  officer  of  Belmullet  in  the  event 
of  Mr.  Lundy  attempting  to  fish  within  the  prescribed  limits  in  the  estuary  of  the  Ballycroy 
river,  I am  instructed  to  inform  you,  for  the  information  of  Lieutenant  Dawson,  that  Mr. 
Clendeniiing,  the  agent  of  Sir  R.  O’Donnell,  has  been  here,  and  has  promised  to  communicate 
with  Mr.  Lundy  on  the  subject : in  the  meantime  the  Board  know  no  distinction  of  persons, 
and  it  will  be  the  duty  of  the  coast-guard  to  summon  any  person  attempting  to  fish  with 
nets  in  the  interdicted  place  ; and  for  the  purpose  of  defining  its  limits  more  clearly,  I am 
instructed  to  forward  through  you  the  accompanying  lithographic  sketch,  on  which  the 
prohibited  ground  is  marked  with  pink. 

I am,  &c. 

Sir  James  Dombrain,  Scc.  Sec.  (signed)  J.  Redmond  Barry, 


. 13  May  1845. 

To  Lieutenant  Dawson,  for  his  information  and  guidance  with  reference  to  his  letter  of  the 
26th  ultimo,  No.  44. 


By  command  of  the  Inspector-general. 


(signed)  Charles  M.  Primel. 


Sir,  Talloughau  Coast-Guard,  9 June  1845. 

I BEG  to  acquaint  you  that  this  day  I witnessed  Mr.  Lundy’s  fishermen  casting  their  nets 
for  the  purpose  of  taking  salmon  within  the  limits  as  laid  down  in  Mr.  Barry’s  letter  of  the 
2d  ultimo,  and  marked  out  in  the  iiffiographic  sketch  of  the  Ballycroy  river,  which  accom- 
panied Mr.  Barry’s  letter. 

The  names  of  the  parties  that  were  in  the  boat  at  the  time,  and  their  places  of  residence 
together  with  the  boat’s  name  and  registered  number,  and  her  owner’s  name,  are  stated 
below*. 

I also  beg  to  state  that,  in  an  interview  had  with  Sir  Richard  O’Donnell  hart  at  his 
lodge  at  Ballycroy,  on  the  5th  instant,  respecting  Mr.  Lundy’s  fishing  with  nets  within  the 
prescribed  limits,  he  showed  me  a letter  which  he  had  from  Mr.  Paine,  secretary  dated  the 
26th  ultimo,  setting  forth  that  the  Commissioners’  definition  of  the  Ballycroy  river  is  not  in- 
tended to  interfere  with  any  rights  which  may  belong  to  a several  fishery  • and  upon  the 
strength  of  such  letter,  I am  incimed  to  think  that  Sir  R.  O’Donnell  has  given  Mr  Lundv 
(his  representative)  directions  to  fish  the  river  as  he  has  formerly  done.  * ^ 

T • -r-  ^ 

Inspecting  Lieutenant,  Belmullet.  (signed)  George  Hamilton, 

Chief  Boatman  in  chai^. 


• Boat's  name,  « John,”  Ballycroy ; registered,  No.  5;  owner,  Wm.  Lundy,  Esq. 
Fishermen’s  Names. 


James  Coferky  - 
Anthony  Bradlj  • 
William  Tougher 


}AI1  of  Crigonroe, 
Ballycroy. 


Manus  Sweeny  -"IDrimborne,  Doona, 
Francis  Gollougher  J Ballycroy. 
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S'i'»  Office  of  Public  Works,  16  Juue  1845. 

The  Board  havuig  referred  to  Mr.  Barry,  inspector  of  fisheries,  the  letters  from  officers 
of  your  department  (herewith  returned)  respecting  the  Ballycroy  River  salmon  fishery,  I 
am  directed  to  acquaint  you  that  that  officer  has  reported,  “ that  in.  this  case  it  will  suffice 
to  summon  Mr.  Lundy  before  the  petty  sessions,  as  he  was  the  party  chiefly  interested,  and 
as  he  justifies  the  fishing  under  a claim  of  several  fishery  on  the  part  of  Sir  Richard 
O’Donnell.” 

The  summons  should  be  under  the  27th  section  of  the  6 & 6 Viet.  c.  106,  “ for  fishing 
within  balP  a mile  seaward  of  the  mouth  of  the  riv^r  of  Ballycroy,  as  defined  by  the  Com- 
missioners.” 

I have,  &c. 

Sir  James  Dombrain,  (signed)  Henry  R.  Paine, 

Coast  Guard  Office.  Secretary. 
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Sir,  , Belinullet,  3 July  1845. 

I BEG  leave  to  acquaint  you,  for  the  information  of  the  Comraissiouers,  that  1 attended 
the  fisheiy  trial  on  Monday  last,  the  30th  ultimo,  at  the  petty  sessions  held  at  the  Sound  at 
Achill,  having  previously  summoned  Mr.  Lundy,  agent  to  Sir  Richard  O’Douaell,  for  a 
breach  of  the  27th  section  Act  5 & 0 Viet.,  c.  106,  for  fishing  within  half  a mile  seaward 
of  the  mouth  of  the  river  of  Ballycroy,  as  defined  by  the  Commissioners,  on  the  9th  of 
June  1845 ; and  that  the  following  is  the  decision  of  the  presiding  magistrates  : 

“ Dismissed  ; it  being  clearly  proved  that  the  river  comes  under  the  denomination  of  a 
several  fishery,  under  the  27th  section  of  the  6 & 6 Viet.  c.  100 ; and  that  said  several 
fishery  has  been  proved  to  belong  to,  and  be  the  exclusive  property  of  the  O’Donnell  family 
for  more  than  70  years.” 

To  the  Inspector-general,  I have,  &c. 

Coast  Guard,  Custom  House,  Dublin.  (signed)  William  JDawson. 


Tolloughan,  Coast  Guaixl  Station, 

Sii*,  22  August  1846. 

This  day  observing  the  Messrs.  Little  and  Atkinson,  fishermen,  fishing  salmon  (Bally- 
Riv«),  I proceeded  in  the  galley  to  know  why  they  did  so ; I was  told  by  their  steward 
that  the  Fishery  Commissionere  had  given  them  permission  to  continue  fishing  until  the 
1st  September.  I beg  to  know  has  such  leave  been  given,  as  the  Act  6 & 6 Victoria, 
c.  10(5,  s.  29,  limits  the  season  for  the  killing  of  salmon  to  the  20th  day  of  August,  unless 
such  pemiission  is  granted. 

I am,  8cc. 

Lieut.  Dawson,  B.  N.  (signed)  Geo,  Hamilton, 

Inspecting  Commander,  Belmullet.  Chief  Boatman  in.  charge. 


_ Belmullet,  23  August  1846. 

Enclosed  I beg  leave  to  transmit  a letter  which  I have  received  from  the  chief  boatman 
in  ebarge  at  Tolloughan,  and  request  you  will  be  pleased  to  have  me  informed  if  such  per- 
mission as  is  stated  in  the  chief  boatman’s  letter  has  been  granted  ; and  if  not,  whether  I am 
to  praceed  against  any  of  the  parties  who  may  have  committed  a breach  of  the  Fishery  Laws. 

1 beg  also  to  acquaint  you  that  in  ray  reply  to  the  enclosed,  I observed  that  if  the  parties 
Md  leave  to  fish  until  the  time  stated  by  them,  their  authority  should  be  shown,  and  unless 
me  chief  boatman  believed  that  to  be  the  case,  they  should  not  be  allowed  to  fish  ; but  that 
it  was  quite  possible  that  they  might  have  sneh  permission  without  my  being  acquainted, 
rp  I have,  &c. 

^ A®  fh®  Inspector-general,  (signed)  William  Dawson,  I.  Lt, 

Coast  Guard  Ofiice,  Custom  House,  Dublin. 


. . Coast  Guard  Office,  26  August  1846. 

Having  received  this  further  application,  I beg  to  submit  it  with  reference  to  the  one 
irom  Hallycastle,  Antrim,  ttansmitted  to  you  on  the  24th  instant;  and  request  your  im- 
mediate instructions  for  the  guidance  of  this  officer. 


James  C.  Walker,  Esq.,  Board  of  Works. 


(signed)  W.  Neame. 


^ Office  of  Public  Works,  2 September  1846. 

In  reply  to  your  letter  of  the  26th  ult.,  enclosing  communication  from  the  coast  guard 
officer  at  Belmnllet,  who  states  that  some  persons  whom  he  had  found  illegally  fishing  on 
that  coast,  pleaded  the  pemiisrion  of  this  Board  in  excuse, — 

I am  to  acquaint  you  that  no  such  permission  was  given  by  the  Comhiissioners.  The 
papers  in  question  are  herewith  returned. 

^ . I am,  (See. 

Captain  Neame,  b.n.,  Coast  Guard  Office.  (signed)  3’.  C.  Walker. 

0-40.  s 2 
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Belmullet,  21  October  1846. 

I beS  leave  to  inform  you  that  I attended  at  Achill  Sound  petty  sessions  on  Monday  last, 
trial  of  Messrs.  Atkinson  Little,  and 

crov  fishery,  for  a breach  of  the  Fishery  Laws,  between  the  22d  and  27th  ot  August  last , 
an/ take  leave  to  transmit,  enclosed,  the  decision  of  the  court  m Aeir  ca^. 

The  magistrates  on  the  bench  were  Sir  Richard  O’Donnell,  and  h^ssrs.  Cruse  and  Barrow. 

To  Inspector-general,  . (signed)^  ' William  Dawson,  I.  Lt. 

Coast  Guard  Office,  Custom  House,  Dublin. 


(No.  17,  on  Petty  Session  Book.) 


DECISION. 


Lieut.  William  Dawson, 
Registrar  of  V.  Fishery, 
against  Edward  Atkinson, 
Esq.,  of  Croy  Lodge. 


- - Breaches  of  36, 
37,  & 38  section,  6 8c 
6 Viet.,  c.  106,  and 
3 & 5 Viet.  c.  114. 


- - It  appearing  in  this  case  that  the 
defendant  committed  the  offence 
conceiving,  under  the  9tli  8&  10th 
Viet.,  that  he  had  permission  to  fish 
until  the  30tli  of  September,  not 
being  aware  that  the  county  of  Mayo 
was  one  of  the  counties  exempted 
under  that  Act:  we  therefore  con- 
vict him  under  the  nominal  penalty 
1 of  6 d;  and  the  costs  of  the  Court. 


Same  against  Henry  Watts, 
of  Croy  Lodge. 

Sameagainst  Joim  Cofferky, 
John  Cofferky,  John 
Maugban,  Bryan  Maug- 
hauj^d  James  Maugban, 
of  Aughrish. 

Same  against  Martin  Lavan, 
of  Crigganme. 

Same  against  John  Little, 
Esq. 


Same  offence  - 
Same  offence  - 


Same  offence  - 
Same  offence  - 


19  October  1846. 


- Same  conviction;  see  No.  17. 

- Same  conviction ; see  No.  17. 

- Same  conviction;  see  No.  17. 

- Same  conviction ; see  No.  17. 

(signed)  William  Gillespie, 

Clerk  of  Achil  Petty  Sessions. 


Sir^  Belmullet,  22  July  1847. 

As  it  appears  likely  that  serious  misunderstandings  exist  between  Mr.  Maddison,  who  is 
residing  at  Sir  Richard  O’Donnell’s  lodge,  and  the  parties  connected  with  Mr.  Atkinson’s 
fishery  establishment  at  Ballycroy,  I have  thought  it  prudent,  in  order  that  I may  be  pre* 
pared"^  to  act  in  accordance  with  the  Commissioners’  views  of  the  case,  to  enclose  a note 
received  by  the  chief  boatman  at  Toloughan,  relative  to  such  misunderstanding;  observing 
that  Sir  Richard  O’Donnell  has  proved  his  right  of  fishing  the  river,  as  decided  by  the 
magistrates  at  Achil  Sound. 

I have,  &c. 

To  the  Inspector-general,  (signed)  William  Dawson,  I.  L. 

Coast  Guard  Office,  Custom  House,  Dublin. 


Coast  Guard  Office,  Dublin, 

Sir,  24  July  1847. 

I REQUEST  you  will  favour  me  with  early  instructions  for  the  guidance  of  these  officers. 

(signed)  W.  Neame. 

J.  C.  Walker,  Esq. 


Office  of  Public  Works,  Dublin, 

Sir,  24  July  1847. 

I BEG  to  acknowledge  your  letter  of  the  24th  instant,  enclosing  a letter  from  Lieutenant 
Dawson,  of  the  coast  guard,  Belmullet,  and  also  one  from  Mr.  Madison,  herewith  returned, 
respecting  alleged  illegal  fishing  by  Mr.  Moran’s  boats  on  the  Ballycroy  River. 

And  I am  directed  to  state  that  it  would  be  difficult  to  offer  any  opinion  upon  those  docu- 
ments. Mr.  Dawson  states  “that  Sir  Richard  O’Donnell  has  proved  his  right  of  fishing 
the  river,  as  decided  by  the  magistrates  at  Achill  Sound.” 

Mr.  Madison  states,  “ that  certain  parties  were  in  the  river  far  above  the  prescribed 
limits,  and  had  staked  their  net  across  the  whole  breadth  of  the  river,  and  were  throwing 
stones  to  drive  the  fish  into  it.” 

Those 
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Those  statements  are  indeanite.  It  would  be  the  duty  of  the  coast  guard  to  seize  illegal  Appendix,  No.  9.. 

nets,  or  legal  nets  illegally  used  in  the  close  season.  With  respect  to  any  disputed  rights  

he  ^ast  guard  cannot  interfere,  neither  can  the  Commissioners  of  Fisheries.  If  nets  are 
.rdaced  in  places  prohibited,  by  the  law,  contingent  on  the  rights  of  the  parties,  the  proper 
course  would  be  to  summon  the  parties  placing  them,  before  the  magistrates  j and  this  should 
be  done  by  the  parties  whose  interests  are  affected,  and  should  not,  in  the  Board’s  opinion, 
be  imposed  on  the  coast  guard. 

I am,  &c. 

Sir  James  Dombrain,  &c.  &c.  (signed)  J.  W.  C.  Walher, 

Coast  Guard  Office.  Secretary. 


26  July  1847.  , . , . , , 

To  the  inspecting  lieutenant  at  Belmullet,  for  his  information  and  guidance  with  retevence 
to  his  annexed  report  of  the  32d  instant,  No.  88,  and  enclosure.  These  papers  to  be 

(.igEed)  W.  Neam. 


g.j,  Belmullet,  10  August  1847. 

I BEG  leave  to  return  the  enclosed  as  directed  above. 

Most  respecttully, 

To  the  Injector-general,  (signed)  Wm.  Dawson,  I.  L. 

Coast  Guard  Office,  Custom  House,  Dublin. 


13  August  1847. 


(Read). 


Sir, 


Belmullet,  2 Ai^st  1847. 

I BEG  to  acquaint  you,  for  the  information  of  the  Commissioners  of  the  Fishery  Board, 
■that  having  summoned  tlie  owner  of  the  GuUimore  salmon  fishery,  l^tty  Golougher, 
and  also  two  of  her  boatmen,  for  a breach  of  the  Act  6 & 6 Viot.  c.  106,  ss.  37  and  40, 
viz.  for  having  fished  with  a net  for  salmon  after  the  low  water  next  m point  of  tme 
before  six  o’clock  on  Saturday  (evening)  week  last,  and  the  case  having  b^n  brought  before 
the  magistrates,  Messrs.  Cruise  and  Crampton,  at  the  petty  sessions  ^ this  place,  on  the 
81st  ultimo,  the  decision  of  the  court  was  as  follows:  “We  convict  Edward  Godnan  and 
Thomas  Godnan  in  the  penalty, 'of  6L  each  against  goods ; and  that  the  net  be  forfeited  for 

^^I^  would  beg  to  observe,  Sir,  in  this  case  it  appears  that  the  magistrates  considered  that 
the  37  sect,  had  nothing  to  do  with  the  weekly  close  season;  I pointed  out  the  passage 
sect.  40,  “Any  person  occupying,  &c.”  to  the  Bench,  but  they  were  of  opinion  that  the 
ownership  was  not  called  into  question  under  the  sect.  40,  and  Mrs.  Golougher,  tlie  pro- 
prietor of  the  fishing,  was  acquitted.  ^ ^ ^ 

To  the  Inspector-general,  ^ (signed)  William.  Dawtm. 

Coast  Guard  Office,  Custom  House,  Dublin. 


Office  of  Public  Works,  Custom  House,  Dublin, 
Sir  ® August  1847. 

In  reference  to  the  letter  of  Mr.  William  Dawson  (herewith  returned),  reporting  relative 
to  the  case  of  Mrs.  Golougher  and  her  two  boatmen,  summoned  before  the  Belmullet  petty 
sessions,  for  illegal  salmon  fishing ; — - 1 1.  u <• 

I am  directed  to  acquaint  you  that  the  Commissioners  are  ol  opinion  that  the  penalty  01 
&l.  each  on  the  two  boatmen  was  correct,  as  it  could  not  have  been  less  than  the  mmn:mm 
penalty  fixed  by  the  Act ; and  also  that  the  magisti-ates  acted  right  in  acquitting  Mrs.  Uo- 
fougher,  the  owner  of  the  fishery  in  question  at  Gulimnon,  the  magistrates  being  ot  opinion 
that  the  question  of  ownership  was  not  entertained  by  the  section  of  the  Act  under  whic 
the  conviction  was  made. 

1 am,  See. 

To  Sir  James  Dombrain,  (signed)  J.  C.  Walkir,  Secretary. 

Coast  Guard  Office, 


Sir  Belmullet,  14  December  1847. 

I HA-VE  the  honour  of  transmitting  enclosed,  a form  showing  ihe  particulars  and  results 
of  the  late  fishery  trials  connected  with  the  BaUyeroy  fishery ; at  the  last  of  which  part 
of  the  crew  at  Toloughan  was  summoned  to  attend  so  late  as  the  1 oth  instant,  which  was 
the  cause  of  my  not  reporting  on  the  same  before.  , , 

I have  to  request  you  will  please  to  inform  me,  when  the  witnesses  were  jmmoned  by 
others  in  casesVhere  I do  not  appear  as  prosecutor,  if  I ^ forward  expense 

8cc.  for  payment  for  them,  or  if  the  parties  who  summoned  them  are  to  be  responsible  tor 


•the  payment  thereof. 

To  the  Inspector-general, 

Coast  Guard  Office,  Custom  House,  Dublin. 


I have,  &c. 

(signed)  William  Dawson,  I.  Lt. 
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Sir,  Belmullet,  21  December  1847.  Appendix  No 

In  reply  to  your  letter  of  the  17th  inst.,  and  adverting  to  that  part  of  it  referring  to  !_ 

Robert  Angus’s  case  (with  reference  to  the  nete)  being  dismissed,  and  the  nets  given  up, 
although  in  the  same  case  three  of  the  parties  were  convicted  previously ; I am  given  to 
understand  by  the  commissioned  boatman,  Mathew  Davie,  summoned  to  attend  in  that 
case  on  the  part  of  Mr.  Maddison,  that  the  cause  of  dismissal  was  that  Mr.  Moran,  one  of 
the  parties  connected  with  the  fishery,  swore  that  for  several  days  they  were  not  able  to 
take  up  the  nets  in  consequence  of  bad  weather. 

I beg  to  observe  that  when  the  three  men  were  convicted,  Mr.  Hiellis  was  the  only 
magistrate  ; and  in  reference  to  the  nets,  Messrs.  Cruse  and  Morony,  r.  m. 

I have,  &.C. 

Inspector-general,  Coast  Guard,  William  Dawson,  I.  Lt. 

Dublin. 


Sjr  Belmullet,  2l  December  X847. 

I HAVE  the  honour  to  call  your  particular  attention,  and  that  of  the  Coramissionere,  to 
the  fishery  cases  tried  the  31st  of  July  and  21st  of  September  1847,  the  particulars  of  which 
were  enclosed  in  my  letter  to  you  of  the  14th  December  1847,  as  1 must_  confess  there 
appears  to  me  a strange  discrepancy  between  the  finding  of  the  court  at  Achill,  in  the  case 
of  Atkinson  & Co.,  and  that  in  the  case  of  Gallagher  and  others.  Now  in  ihe  latter  case, 
tried  at  Belmullet,  I obtained  a conviction,  and  two  men  were  fined  bl.  each  ; while  in  the 
former,  Atkinson  & Co.,  our  case  is  dismissed;  and  yet  Gallagher’s  nets  were  seized  half 
an  hour  before  Atkinson’s  nets,  and  on  the  same  day.  Now  the  offence  was  the  same,  which 
was  fishing  in  the  close  season,  referring  to  that  part  of  the  Act  which  prohibits  any  person 
fi-om  fishing  after  the  last  low  water,  in  point  of  time,  before  6 o’clock  on  Saturday 
evening.  . . . , 

I beg  to  observe  that  Mr.  Cruise  was  the  presiding  magistrate  m either  case. 

I have,  &c. 

Inspeccor-general,  Coast  Guard  Office,  (signed)  William  Dawson,  I.  L. 

Dublin. 


Appendix,  No.  10. 


COPY  of  RESOLUTIONS  adopted  at  a Meeting  of  Magistrates  convened  by  Lord  Stuart  Appendix,  No. 
de  Decies,  in  Cappoquin,  on  the  16th  of  February  1849. 

ResoZtied,THAT  inasmuch  as  it  has  been  decided  by  the  Judges  of  the  land  to  be  the  common 
law  right  of  the  subjects  of  Her  Majesty  to  fish  without  let  or  hindrance  in  the  tidal  rivers 
of  Ireland,  under  the  provisions  of  Magna  Charta;  and  that  by  the  43  Edward  3,  cap.  1,  it 
is  expressly  declared  “ that  the  Great  Charter  shall  be  kept  in.  all  points,  and  if  any  statute 
he  made  to  the  contrary,  that  shall  be  holden  as  none  And  whereas  it  appears  to  this 
meeting  that  the  statute  of  the  11  & 12  Viet.  cap.  92,  by  means  of  the  tax  to  which  it 
subjects  the  poorer  class  of  net  fishermen,  must  have  the  effect  of  depriving  them  to  a great 
extent  of  those  rights  which  they  have  enjoyed  unmolested  from  the  earliest  times : — in  coii- 
sideratiou  of  these  premises,  we  deem  it  expedient  to  request  that  the  Lieutenant  of  this 
county  will  be  pleased  to  represent  to  the  Government  the  opinion  we  entertain,  that  in 
such  circumstances  we  are  legally  incapacitated  from  convicting  parties  who  may  be  sued 
before  us  for  the  penalties  to  which  they  have  been  rendered  for  the  first  time  liable  by  the 
11  & 12  Viet.  cap.  92,  if  found  fishing  in  the  Irish  tideway  without  a licence ; and  that  the 
Lieutenant  of  the  county  be  likewise  requested,  in  submitting  our  views  on  this  point  to 
the  Government,  respectfully  to  suggest  the  expediency  of  so  modifying  the  salmon  fishery 
law  as  that  it  may  be  brought  into  harmony  with  the  provisions  of  Magna  Charta. 

Moved  by  Sir  Richard  Musgrave,  Bart. ; seconded  by  Arthur  Usher,  Esq. 

2dly.  Resolved  Unanimously,  That  under  the  circumstances  of  the  magistrates  having 
requested  the  Lieutenant  of  tlie  county  to  communicate  with  the  Gkivernrnent  upon  the 
subject  of  the  Fishery  Laws,  we  deem  it  expedient  to  adjourn  the  consideration  of  any  suit 
which  may  be  instituted  under  the  provisions  of  the  11  & 12  Viet.  cap.  93,  until  instructions 
for  our  guidance  shall  have  been  received  from  the  Government. 

Proposed  by  John  K&ly,  Esq. ; seconded  by  Major  Croker. 

On  motion  of  John  Keily,  Esq. ; seconded  by  Arthur  Usher,  Esq.;— 

The  thanks  of  the  Meeting  were  voted  to  Lord  Stuart  de  Decies,  for  havirig  called  toge- 
ther the  Magistrates  on  this  occasion,  and  for  his  dignified  conduct  in  the  chair. 

(signed)  R.  Musgrave,  Chairman. 


0.40.  s 4 
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11  & 12  Viet.  c.  92. 
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those  in  wticli  are  staked  weirs,  marked  tlius  t. 

Xiote. Kivere  witk  weirs  tlirown  aeross,  marked  th  , 

I Principal  Rivers  in 

Upper,  or  Freshwater  Electoral  Divisions.  | the  Districts. 


Dublin. — From  Skerries 
to  Wicklow  Head, 
sonthwaid. 


Wexford.— From  Wick- 
low Head  to  Bagen- 
bon  Head,  southward 


Waterford.— From  Bag- 
enbon  Head  to  Hel- 
vick  Head,  westward. 


The  whole  of  the  upper 
1 water  portions  of  all  rivers,  lakes, 
tributaries,  comprised  witbin  the  district 
mentioned. 


. . ^Tbc  whole  of  the  sea  along  the 

coast  between  the  points  of  the  isttict 
mentioned,  and  around  any  islands  or  rocu 
ritnate  off  the  same,  with  the  whole  of  the 
tideway  along  said  coast  and  islands,  and 
fte  Sof  the  tidal  portions  of  the  seve- 
ml  rivers  and  their  tribniaries,  aowrag 
into  the  said  coast  between  said  poiata 

,-x.-Th.  wM.  "'•‘•rjsS 

situate  off  the  same,  with  the  whole  of  the  mentioned. 

tideway  along  said  coast  and  isl“ds,  and 
the  whole  of  the  tidal  portions  of  the  seve- 
ral rivers,  and  their  tributaries,  flowing 
into  the  said  coast  between  said  points. 

A —The  whole  of  the  sea  along  the 
coast’ or  tideway  between  the  points  of  the 
dUtrict  mentioned,  and  around  any  islands 
or  rocks  situate  off  the  same,  and  the  estu^ 
of  the  harbour  of  Waterford,  from  Ita  mwth 
to  the  junction  of  the  waters  of  the  Swr, 

Nore,  and  Barrow, to  aline  drawn  betwe^ 
the  points  of  Drowmdowney,  in  the  coun^ 
of  K,Wenny,  and  Cheek  Point,  in  the  coim^ 
of  Waterford,  and  from  Cheek  Point  to 
Monnt  Kent,  in  the  county  of  Wexford. 

£._The  whole  of  the  several  tidal  i^ions 
of  therivers  Barrow  and  Nore, including  the 
conjoined  tideway  of  those  rivers,  from  aline 
drawn  between  Drowmdowney  Point,  in  the 
county  of  Kilkenny,  and  Mount  Kent,  in 
the  county  of  Wexford,  and  the  tidal  por- 
tions of  any  streams  or  watercourses  flow- 
ing into  or  connected  with  the  same. 

C.— The  whole  of  the  tidal  portions  of 
lue  river  Suir,  audits  tributaries,  or  water- 
courses connected  with  the  same,  from  a 
line  drawn  from  Drowmdowney  Point  to 
Cheek  Point,  npwards. 


Lismorc.— FromHelvick 

Head  to  Ballycotton, 
westward. 


Cork.— From  Ballycot- 
ton  to  the  Galley 
Head,  westward. 


. . D.— The  whole  of  the  upper  or  fresh- 
water portions  of  the  river  Suit,  and  its 
tributaries,  together  with  the  >rpp®r 
freshwater  portions  of  the  rivers  Mahon, 
Stradhally,  Dalligan,  CoUigan,  and  any 
other  rivers  between  Dunmore  Harbour 
and  Hdvick  Head,  and  thwr  tributaries, 
together  with  any  rivers  falling  into  the 

tidal  portions  of  the  Sulr.  , 

B.  The  whole  of  the  upper  or  fresh-  ' 
water  portion  of  the  river  Barrow,  and  its 
tributaries,  and  the  freshwater  portions  of 
ail  streams  flowing  into  the  tideway  on 
the  eastern  side,  between  St.  Mullens  and 
Bagenbon  Head. 

f._The  whole  of  the  upper  or  fresh- 
water portion  of  the  Note,  and  its  tributa- 
ries, and  the  freshwater  portions  of  any 
streams  flowing  Into  the  tideway  on  the 
western  side,  between  Innistiogue  and 
Drowmdowney  Point. 


The  Swords,  or  Mea- 
dow Water. 

The  Tolka. 

•The  liffey. 

I ‘The  Bray. 

I The  Vartrey. 

Tlie  Rathnew. 

The  Potter. 

The  Avoca. 

The  Courtown,  or 
Owenavarra. 

The  Blackwatar. 

The  Sow. 

The  Slaney. 

The  Bannow. 

The  Suirt. 

*The  Banowt. 

•The  Noret. 

The  Mahon. 

•The  Stradbally; 

The  DslHgan. 

The  CoUlgao, 


- - A.— The  whole  of  the  sea  abng  the  coast 
between  the  points  of  the  district  men- 
tioned, and  around  any  islands  or  rocks  , 
situate  off  the  same,  with  tho  whole  of  the  j 
tideway  along  said  coast  and  islands,  and 
the  whole  of  the  tidal  portions  of  the  several 
rivers,  and  their  tributaries,  flowing  into  the 
said  coast  between  said  points. 

. . ^.—Tlio  whole  of  the  sea  along  the 
coast  or  tideways  between  Ballycotton  and 
Barry’s  Head,  in  the  county  of  Cork,  and 
around  any  islands  or  rocks  situate  off  the 
same,  with  the  whole  of  the  tidal  por- 
tions of  the  several  rivers,  and  their  tribn- 
taries,  terminating  in  that  line  of  coast  be- 
tween Ballycotton  and  Bany’s  Head. 

H.— The  whole  of  the  sea  along  the  coast 
or  tideway  between  Barry’s  Head  and  the 
Galley  Head,  in  the  county  of  Cork,  and 
around  any  islands  or  rocks  situate  off  the 
same,  with  the  whole  of  the  tidal  portions 
of  the  several  rivers,  and  their  tributaries, 
terminating  in  that  line  of  coast  between 
Barry’s  Head  and  the  Galley  Head. 


- - B.— The  whole  of  the  upper  or  fresh- 
water portions  of  all  river^  lakes,  and  their 
tributaries,  comprised  within  the  district 


- . C-- The  whole  of  the  upper  or  fresh- 
water portions  of  all  rivers,  lakes,  and  their 
tributaries,  comprised  and  terminating  in 
the  Udal  Electoral  Division  A. 

i>.— The  whole  of  the  upper  or  fresh- 
water portions  of  all  rivers,  lakes,  and  their 
tributaiies,  comprised  and  terminating  in 
the  Tidal  Electoral  Division  B. 


“The  Blackwftter+. 
The  Bride  t. 

The  Finnisk. 


•’The  Lee. 

The  Carrigalioc,  c 
Ownabuy. 

Ihe  Bandon. 

The  Aragadcen. 
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Districts 
and  Soundanes. 


Tidal  Electoral  Dirisions. 


or  Freshwater  Electoral  DlvlsloBS. 


Principal  Rivers  in 
the  District. 


C 


Bantry.— From  Galley 
Head,  in  the  county 
of  Cork,  westward,  to 
Lamh  Head,  lu  the 
county  of  Kerry. 


- - .4.— The  whole  of  the  sea  along  the  coast 
between  tlic  Galley  Head  and  the  Mizen 
Head,  and  around  any  islands  or  rocks  ; 
situate  off  the  same,  with  the  whole  of  the 
tideways  along  said  coast  and  rivers,  and  . 
the  whole  of  the  tidal  portions  of  the  seve- 
ral rivers,  and  their  tributaries,  flawing  into 
the  said  coast. 

S. — The  whole  of  the  sea  along  the  coast 
between  the  Mizen  Head,  in  the  connty  of 
Cork,  and  Lamb  Head,  in  the  county  of 
Kerry,  and  around  any  islands  or  rocks 
situate  off  tbe  same,  with  the  whole  of  the 
. tideway  along  said  coast  and  rivers,  end  the 
I whole  of  the  tidal  portions  of  tbe  several 
I rivers,  and  their  tributaries.flowing  into  the 
I same  coast  between  said  points. 


--  C. — The  whole  of  the  upper  or  fresh- 
water portions  of  all  rivers,  lakes,  and  their 
tributaries,  terminating  in  the  electoral 
Division  A. 

D.— The  whole  of  the  upper  or  fresh- 
water porUons  of  all  rivers,  lakes,  and 
their  tributaries,  terminating  in  the  Tidal 
Electoral  Divisira  £■ 


The  nwnahinohy. 

The  llowrey. 

The  Ueo. 

The  Leamavadario. 
The  Ballydehob. 

Tlie  Pour  Mile  Tfater. 
Tbe  Donnemark. 

The  Ballylieky  or 
Oavan. 

The  Snare  or  Coom- 
hola. 

The  Glengariff. 

Tlie  Maganigon. 

Tile  Adrigole. 

The  Owehagh. 

Tbe  Croan^gh. 

The  Clonea. 

The  Sheen. 

The  Rouglity. 

The  Blackwater. 

The  Sneem. 


KiJlarney. — From  Lamb 
Head  to  Dnnraore 
Head  (tlio  Blaskets 
inclusive),  northward , 
all  iu  the  county  of 
Kerry. 


A. — The  whole  of  the  sea  along  the  coast  I 
between  Lamb  Head  and  Kells,  In  the  Bay  I 
of  Dingle,  and  around  any  islands  or  rooks  I 
situate  off  the  same,  with  the  whole  of  the  | 
tideway  along  said  coast  and  Islands,  aod  ' 
the  whole  of  the  tidal  portions  of  the  several 
rivers,  and  their  tributaries,  flowing  into 
tbe  said  coast  between  said  points. 

B.  — The  whole  of  the  sea  along  the  coast 
between  Kells  and  Dunmore  Head,  and  the 
Blaskets,  and  around  any  islands  or  rocks 
situate  off  the  same,  with  the  whole  of  tbe 
tideway  along  said  coast  and  rivers,  and  the 
whole  of  the  tidal  portions  of  the  several 
rivers,  and  their  tributaries,  flowing  into  the 
said  coast  between  said  points. 


• - C. — The  whole  of  the  upper  or  fresh- 
water portions  of  all  rivers,  lakes,  and  their 
tributaries,  terminating  in  the  Tidal  Else- 
toral  Division  A. 

J3. — Tlie  whole  of  the  upper  or  fresh- 
water portions  of  all  rivers,  lakes,  and  their 
tributaries,  terminating  in  the  tideway  of 
that  portion  of  tho  Tidal  Electoral  Division 
B,  between  Kells  and  Cromane  Poiat,  in 
Castlemaine  Bay. 

.ff.— The  whole  of  the  upper  or  fresh- 
water portions  of  all  rivere,  lakes,  and  their 
tributaries,  terminating  in  the  tideway  of 
that  portion  of  the  Tidal  Electoral  Division 
B,  between  Cromane  Point,  in  Castlemaine 
Bay,  and  Dunmore  Head. 


•The  Currane. 
The  Inny. 

The  Ownagare. 
The  Carhau. 

Tho  Fartagb,  or 
lentia. 

The  Beagh. 
•The  Carrat. 

The  Launef. 

I The  Mainet. 


Va- 


8 


limerick.— From  Dun- 
more  Head,  in  tlie 
county  Kerry,  to  Hags 
Head,  in  the  county 
of  Clare,  northward. 


- - A. — The  whole  of  the  sea  along  the 
coast  between  the  points  of  the  district  I 
mentioned,  and  around  any  islands  or  rocks  I 
situate  off  the  same,  with  the  whole  of  the  ^ 
tideway  along  said  coast  and  Islands,  and 
the  whole  of  that  portion  of  tho  estuary  of 
the  river  Sliannon,  from  its  mouth  to  a line 
drawn  between  Poultallon  Point,  in  the 
parish  of  Slianagolden,  in  the  county  of 
Limerick,  and  Rioeallon  Point,  in  the  parish 
of  Kilfiddane,  in  the  county  of  Clare,  and 
the  whole  of  the  tidal  portions  of  the  several 
rivers,  and  their  tributaries,  flowing  into 
the  said  coast  and  estuary  between  said 
points. 

H.— The  whole  of  that  portion  of  the 
tidal  pnrt  of  tbe  River  Shannon,  from  a line 
drawn  between  Ponltallon  and  lUnealloa 
Points  aforesaid,  uptverds,  to  its  jnnetion 
with  the  fresh  water,  together  with  the 
I whole  of  the  tidal  portions  of  the  several 
I rivers,  and  their  tribntaries,  flowing  into 
I the  same. 


0 


11 


Galway.— From  Hags 
Head,  in  the  connty 
of  Clare,  northward, 
to  SlyncHcad,  lathe 
county  of  Galway. 


Westport.— From  Slyne  i 
Head,  in  the  county 
of  Galway,  northward, 
to  Benwee  Head,  in 
the  county  of  Mayo. 


BalUno. — From  Benwee 
Head,  in  the  county 
of  Mayo,  northward, 
to  Coonamorc  Point, 
in  the  county  of  Sligo. 


--  yl. — The  whole  of  the  sea  along  tlie 
coast  between  the  poiuU  of  the  district 
mentioned,  and  aronnd  any  islands  or 
rocks  situate  off  the  same,  with  the  whole 
of  the  tideway  along  said  coast  and  islands, 
and  the  whole  of  the  tidal  portions  of  the 
several  rivers,  and  their  tributaries,  flowing 
into  the  said  coast  between  said  points. 

--  yl.— The  whole  of  the  sea  along  tbe 
coast  between  Slyne  Head  and  Emlagii 
Point,  iu  the  county  of  Mayo,  and  aronnd 
auy  islands  or  rocks  situate  off  the  same, 
with  tho  whole  of  tiie  tideway  along  said 
coast  aud  islands,  aod  the  whole  of  the 
tidal  portions  of  the  several  rivers,  and 
their  tributaries,  flawing  into  the  said 
coast  between  said  points. 

B.— The  whole  of  tho  sea  along  the 
coast  between  Emlagh  Point  and  Benwee 
Head,  and  around  any  islands  or  rocks 
situate  off  the  same,  with  the  wliole  of  t!ie 
tideway  along  said  coast  and  rivers,  and 
tile  whole  of  the  tidal  portions  of  the 
several  rivers,  and  thrir  tributaries,  flowing 
into  tbe  sold  coast  between  said  points. 

- - yl.— Tlic  whole  of  the  sea  along  tlie 
coast  between  tbe  points  of  the  district 
mentioned,  and  around  any  islands  or 
rocks  situate  off  tlie  same,  witli  the  whole 
of  the  tideway  along  said  coaetand  islaDds, 
and  tbe  whole  of  the  tidal  portions  of  tbe 
several  rivers,  and  their  tributaries,  flowing 
into  the  coast  between  said  points. 


- - C-— The  whole  of  the  upper  or  fresh- 
water portions  ofail  rivers,  lakes,  and  their 
tributaries,  flowing  into  the  sea.  or  into  the 
estuury  or  tidal  portion  of  tbe  River  Shan- 
non, on  the  south  side  from  Dunmore  Head, 
in  the  county  of  Kerry,  to  the  city  of  Limo- 

D. — The  whole  of  the  upper  or  freshwater 
portions  of  all  rivers,  lakes,  and  their  tribu- 
taries, flowing  into  the  sea,  or  into  the 
estuary  or  tidal  portion  of  tlic  River  Shan- 
non, on  the  north  side,  from  Hags  Head,  in  | 
the  county  of  Clare,  to  the  city  of  Limerick. 

B.— Tiic  whole  of  the  upper  or  fresh- 
water portions  of  the  River  Shannon,  and 
of  all  the  rivers,  lakes,  aud  their  tributaries, 
flowing  into  the  same,  between  the  city  of 
Limerick  and  the  Bridge  at  Bauagber. 

id— The  whola  of  the  upper  or  fresh- 
water portions  of  tbe  River  Shannon,  and 
of  ail  rivers,  lakes,  and  their  tributaries, 
flowing  into  the  same,  from  the  Bridge  of 
Banagher,  upwards. 

- - B.— The  whole  of  tlie  npper  or  fresh- 
water portions  of  alt  rivers,  lakes,  and 
their  tributaries,  comprised  within  the 
district  mentioned. 


- - C.— The  whole  of  tho  upper  or  fresh- 
water portions  of  all  rivers,  lakes,  and 
their  tributaries,  comprised  within  and 
flowing  into  Tidal  Sectoral  Division  A. 

J?.— The  whole  of  the  upper  or  fresh- 
water portions  of  all  rivers,  lakes,  and 
their  tributaries,  comprised  within  and 
flowing  into  Tidal  Electoral  Division  B. 


• • B. — Hie  whole  of  the  npper  or  fresh- 
water portions  of  all  rivers,  lakes,  and 
their  tributaries,  comprised  within  the 
district  meatloned. 


The  Shannoni. 
Tho  Cusbea. 
Tire  Fesl. 

The  Geal. 

Tlio  Fergus. 
Tho  Maigne. 
Tlie  Askcalon. 
The  Deel. 


•The  Corrib. 

•The  Furboe. 

•The  Spiddio. 

Tbe  Costello. 
•The  BaUloahincli- 


Tlie  Clifden. 

•The  Renvill 
•Tlie  Ass,  or  Errive. 
■The  Delphi,  or  Bnn- 
tloroha. 

•The  Newport  River. 
•The  Burrishoole. 

The  Ballycroy. 

The  Owenraore. 

•Tlie  Mnnhin. 

The  Glenamoy. 


Tbe  Owenmore. 
■The  Rethfrao. 
•The  Moy. 

The  Easkey. 
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APPE^^DIX  TO  "REPOllT  FROM  THE 


1 

Nos.j 

Districts 
and  fioundailes. 

Lower,  or  Tidal  Electoral  Divisions. 

Upper,  or  Freshwater  Electoral  Divisions. 

Principal  lUvers  in 
the  Districts. 

12 

Sligo.  — From  Coona- 
mote  Point,  north- 
ward, to  Hullagb- 

--A.— Tbe  whole  of  the  sea  along  the 
coast  between  tbe  points  of  the  district 
mentioned,  and  around  any  islands  or  rocks 
situate  off  the  same,  with  the  whole  of  the 
tideway  along  said  coast  and  islands,  and 
the  whole  of  the  tidal  portions  of  the  seve- 
ral rivers,  and  their  tribntaries,  flowing  into 
the  said  coast  between  said  points. 

- - .B.— The  whole  of  the  upper  or  fresh- 
water portions  of  all  livers,  lakes,  and  their 
tributaries,  comprised  wi^in  the  district 
mentioned. 

‘The  Dromore. 

The  Ballisadare. 

•The  Sligo,  or  Ga- 
rogue. 

•The  Dmmcliffe. 

13 

Ballyshannon.  —From 
KuUaghmore,  in  the 
county  of  Sligo,  north- 
ward, to  Itossan  Point, 
in  the  county  of  Done- 
gal. 

- - A.— The  whole  of  the  sea  along  the 
coast  between  the  points  of  the  district 
mentioned,  and  around  any  islands  orrocke 
sitQSte  off  the  same,  with  the  whole  of  the 
tideway  along  said  coast  and  islands,  nnd 
the  wlwle  of  the  tidal  portions  of  the  seve- 
ral rivers,  and  their  tilbataries,  flowing  into 
the  said  coast  between  said  points. 

- - B.~The  whole  of  the  upper  or  fresh- 
water portions  of  all  rivers,  lakes,  and  their 
tribntuies,  comprised  within  the  district 
mentioned. 

•The  Bundrowes. 
•The  Earn. 

•The  Bask. 

•The  Inver. 

•The  Brnckles. 
Tlie  Ballydor. 
The  Glen. 

14 

Letterkenny.  — From 
Roseau  Point,  east- 
ward, to  Kalinhead, 
both  in  the  county  of 
Donegal. 

j 

• -A. — The  whole  of  the  sea  along  the 
coast  between  Rossan  Point  and  Horn 
Head,  and  around  any  islands  or  rocks 
situate  off  the  same,  with  the  whole  of  the 
tideway  along  said  coast  and  islands,  and 
the  whole  of  the  tidal  portions  of  the  seve- 
ral rivers,  and  their  tributaries,  flowing  into 
tlie  said  coast  between  said  points. 

j8.— The  whole  of  the  sea  along  the 
coast  between  Horn  Head  and  Mallnliead, 
and  around  any  islands  or  rocks  situate  off 
the  same,  with  the  whole  of  the  tideway 
along  said  coast  and  islands,  and  the  whole 
of  the  tidal  portions  of  the  several  rivers, 
and  tlieir  tributaries,  flowing  into  the  said 
coast  between  said  points. 

- - C.— The  whole  of  the  upper  or  fresli- 
water  portions  of  all  rivers,  lakes,  and  their 
tributaries,  comprised  within  and  flowing 
into  Tidal  Electoral  Division  A. 

I>. — The  whole  of  the  upper  or  fresh- 
water portions  of  all  rivers,  lakes,  and  their 
tributaries,  comprised  within  and  flowing 
Into  Tidal  Electoral  Division  3. 

•The  Ardara. 

The  Owenca. 

The  Owcncocker. 
•The  Gwebarra. 
The  Gwedore. 
The  Claddy. 

The  Bailyness. 
The  Glen. 

The  Larka. 

The  Owengarrig. 
•The  Rathmelton. 
The  Lenane. 

The  Farran. 

•The  Buncranna. 

13 

Londonderry.  — From 
Malinhead,  in  the 
county  of  Donegal, 
eastward,  to  tbe 
Point  of  Portrush, 
in  the  county  of 
Antrim. 

- - A.~Tbe  whole  of  the  sea  along  the 
coast  between  the  points  of  the  district 
mentioned,  and  aronud  any  islands  or  rocks 
Bitnatc  off  the  same,  witit  the  whole  of 
the  tideway  along  said  coast  and  islands, 
and  the  whole  of  tbe  tidal  portions  of  the 
several  rivers,  and  their  tributaries,  flowing 
into  the  s^d  coast  between  said  points. 

- - .B.— The  whole  of  the  upper  or  fresh- 
water portions  of  all  rivers,  lakes,  and  their 
tributaries,  flowing  into  and  terminating 
in  tbe  several  tideways  comprised  within 
that  portion  of  the  Lower  Electoral  Divi- 
sion A . between  Malinhead  and  Magilligan 
Point. 

C. — The  whole  of  the  upper  or  fresh- 
water portions  of  all  rivers,  lakes,  and  their 
tributaries,  flowing  into  and  terminating  in 
the  several  tideways  comprised  within 
that  portion  ofTidai  Electoral  Division  A. 
between  Magilligan  Point  and  the  Point  of 
Portrush. 

The  Foylet. 
The  Roe. 
“The  Bant. 

16 

Ballycastle.— From  tbe 
Point  of  Portrush,  in 
the  county  of  Antrim, 
southwards,  to  Do- 
nt^badee,  in  the 
county  of  Down. 

- - A.— The  whole  of  the  sea  along  the 
coast  between  the  points  of  the  district 
mentioned,  and  around  any  islands  or  rocks 
sitnate  off  the  same,  with  the  whole  of  the 
tideway  along  said  coast  and  Ulauds,  and 
the  whole  of  the  tidal  portions  of  the 
several  rivers,  and  their  tributaries,  flowing 
into  the  said  coast  between  said  points. 

- - B. — The  whole  of  the  upper  or  fresh- 
waterportions  ofallrivers,  lakes,  and  their 
tributaries,  comprised  within  the  district 
mentioned. 

•The  Bush. 

The  Ballycastle. 

The  Cusheudun. 

The  Cnsheedal. 

The  Glenariff. 

The  Gleoarm. 

The  Faver,  or  Lame 
River. 

17 

Drogheda.— Prom  Do- 
naghadee,  in  the 
county  of  Down, 
sonthwards,  to  Sker- 
ries, in  the  county  oi 
Dublin. 

- - A. — The  whole  of  the  sea  along  the 
coast  between  the  points  of  the  district 
mentioned,  and  aronnd  any  islands  or  rocks 
situate  off  the  same,  with  tbe  whole  of  tbe 
tideway  along  said  coast  and  islands,  and 
the  whole  of  the  tidal  portions  of  the 
several  rivers,  and  their  tributaries,  flowing 
into  the  said  coast  between  said  points. 

- - B.— The  whole  of  the  upper  or  fresh- 
water portions  of  all  rivers,  lakes,  and  their 
tributaries,  comprised  within  the  district 
mentioned. 

The  Dundrum. 

The  Castlewellan. 
The  Rilkeel. 

The  Annsgassan. 
•The  Boyne. 

The  Nanny  Water. 

Ifo.  I.  Single  salmon  rods  ... 
2fo.  3.  Cross  lines  and  rods  ... 
Ko.  3>  Snap  nets  ..... 
Ko.  4.  Draft  nets  or  seines  ... 
No.  f>.  Drift  nets  . - • - - 

No.  6.  Trammel  nets  or  draft  nets  for  pollen 
No.  7.  Pole  nets  ..... 


No.  8.  Bag  nets-  . - . . . , .loin 

No.  &.  Fly  nets • S 10 

No.  10.  Stake  nets  or  stake  weirs  (Scotch)  - . - 7 10 

No.  11.  Head  weirs  - . - . . . -110 

No.  12.  For  every  box,  crib,  oruive,  or  drum  net,  in  any 
weir  for  taking  salmon  or  trout  - 
No.  13.  For  every  gap,  eye,  or  basket  for  taking  eels  - 

Fixed  fisheries  for  salmon  or  eels,  claimed  to  be  “ Several  Fisheries,”  whether  fished  by  means  of  fixed  weirs  with  «.-i. 

Stopping  the  fish,  or  by  means  of  tlje  fish  being  stopped  by  rooks  or  other  natural  or  artificial  obstructions,  and  tekS  by  other 

nets,  to  be  rated  at  10  per  cent,  on  tlie  poor  law  valuation.  ’ ' ^acttus  01  oran  or  otner 

Tile  owners  of  such  fixed  fisheries  are  to  pay  licence  duty  fortheengines  used  therein,  according  to  the  above  scale  and  th^. 

between  the  totaUmount  of  sncb  llcence  duty  and  the  amount  of  10  per  cent,  on  the  poor  law  valuation  of  the  same,  if  tSter  eSl  the 


former— such  difference  to  be  paid  in  two  half-yearly  gales,  on  the  1st  day  of  February  and  1st  day  of  July. 


Licences  will  be  sold  nad  issued  by  the  several  stamp  distributors  and  sub-distributors  - with  whom  i 
guards  in  tlic  several  districts,  copies  of  tlie  Act  may  be  seen  and  referred  to.  ’ ’ 

[Total  number  of  rivers 

Of  which  there  are  weirs  across  ..... 
And  stoke  weirs  in  - 


1 well  as  with  the  constabulary  and  coast 


■ 11] 

By  Order, 

Jos.  0.  "Wclher^  Secretary. 


[For  Map  of  Ireland,  showing  the  Fishery  Districts,  under  11  & 12  Viet.  c.  92,  see  Plan  (Q.)  at  the  end-l 
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REPORTS,  8tc,,  relating  to  Obstructions  to  the  Tidal  Flow  of  the  River  Lee. 

Admiralty  Harbour  and  Railway  Depaitment, 
Sir,  26  February  1849. 

In  compliance  with  your  request  as  Chairman  of  a Committee  on  Irish  Fisheries,  I am 
commanded  by  the  Lords  Commissioners  of  the  Admiralty  to  forward  you  the  Memorial  of 
the  Harbour  Commissioners  of  Cork,  with  Plans,  and  the  engineer’s  report  on  the  weirs 
and  other  obstructions  to  the  tidal  flow  in  the  River  Lee,  which  obstructions  their  I,ordships 
are  of  opinion  are  extremely  objectionable. 

I am,  8cc. 

To  Chisholm  Anstey,  Esq.,  (signed)  TT.  G.  B.  Samilton. 

Chairman  of  Irish  Fisheries  Committee. 


REPORT  on  the  Flooding  of  Hammond'e  Marsh,  and  on  Obstructions  to  the  Tidal  flow  in 
the  River  Lee. 

The  joint  committee  appointed  by  the  Town  Council  and  Harbour  Commissioners  to 
report  on  the  flooding  of  Hammond’s  Marsh  and  obstructions  of  the  river  above  bridge,  aud 
the  remedies  to  be  adopted,  proceeded  to  inspect  the  south  and  north  branches  of  the  river. 

South  Branch. — The  committee  found  considerable  obstructions  in  the  river  opposite 
the  statue,  and  also  above  and  under  Clark’s  Bridge. 

The  sugar-house  weirs  have  one  hatch  built  up,  and  the  remainder  not  used  for  fishery 
purposes.  ^ 

Lower  Gill  Abbey  Weirs. — Below  these  weirs  the  bed  of  the  river  has  been  considerably 
filled  in  with -rubbish,  which  is  still  continued  to  be  done.  These  weirs  have  been  raised 
very  recently  from  12  to  18’inches  in  height. 

Upper  Gill  Abbey  We  found  the  proprietor  superintending  his  men  in  the  act  of 

raising  these  weirs. 

Northern  Branch. — Messrs.  Beamish  and  Wise’s  weirs.  The  committee  understand  there 
is  considerable  difficulty  to  boats  passing  this  weir,  in  part  owing  to  the  bad  machinery  for 
opening  the  gate.  ^ 

Hayes's  Weir. — The  committee  learn  that  the  levers  for  opening  the  watei'-gate  in  this 
weir  are  inefficient,  and  that  in  consequence  the  boatmen  have  great  difficulty  in  passing. 
They  found  this  weir  a great  height.  ® 

North  Gate  Bridge. — 'The  committee  found  the  water-pavement  of  this  bridge  so  high 
that  it  acts  as  a weir  in  damming  the  water,  which  is  most  apparent  and  felt  in  high  floods. 

The  committee,  having  examined  the  branches  of  the  river  north  and  south  veiy  minutely, 
are  of  opinion  that  the  recommendations  which  follow,  if  carried  out,  will  in  a great  measure 
(if  not  effectually)  remedy  the  complaint  made  by  inhabitants  of  Hammond’s  Mamh; 
smd  they  are  satisfied  that  the  obstructions  seen  by  them  are  quite  sufficient  to  cause  the 
backwater  which  floods  that  part  of  the  city,  and  endangers  the  lives  as  well  as  property  of 
its  inhabitants ; and  the  committee  are  further  of  opinion  that  the  scour  of  the  over  is  very 
much  broken  up  by  these  various  hindrances. 

'Their  recommendations  are — That  the  bank  opposite  the  statue  be  removed,  so  as  to  offer 
no  impediment  to  the  course  of  the  stream : 

That  the  heaps  of  rubbish  thrown  into  the  river,  under  and  above  Clark’s  Bridge,  be 
removed:  ° 

That  dilapidated  structure,  the  sugar-house  weirs,  not  having  been  used  as  a fishery  for 
a considerable  time,  they  recommend  a communication  be  had  with  the  proprietor  relative  to 
their  removal;  but,  under  any  circumstances,  that  the  hatch  now  built  up  be  re-opened. 

Lower  Gill  Abbey  Weirs. — Recommended  that  a prohibition  be  put  to  any  rubbish  being 
thrown  into  the  river  below  these  weirs  for  the  future. 

A partial  breach  being  in  these  weirs,  it  is  recommended,  that  when  repairing,  they  be  not 
allowed  to  exceed  the  height  of  tlie  old  weirs,  as  perceptible  near  the  western  wall.  The 
increase  of  height  alluded  to  is  not,  we  understand,  of  more  than  two  years’  standing. 

Upper  GiU  Abbey  Weirs. — We  found  the  proprietor  raising  these  weirs,  and  recommend  a 
communication  with  him  relative  to  such  raising. 

Northern  Branch. — Beamish  and  Wise’s  weir.  The  level  is  so  low  that  the  effect  in 
raising  the  water  is  very  trifling,  and  the  committee  recommend  a lock  instead  of  a gate,  as 
being  more  efficient  for  navigation. 

0-40-  L 2 Hayes's 
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Baves’s  TFiir.— The  committee  consider  the  greater  height  of  this  weir  extremely  inju 
Tims  fa  dammino  up  the  water  during  floods,  but  owing  to  many  difflcullies  m the  matter, 
tlmy  do  not  recommend  it  lowered,  but  think  the  object  may  be  equally  well  ettamed  by 
removing  the  grating  of  the  water-gate,  or  establishing  a qu^n  s gap  111  the  weir.  The 
committee  learn  that  the  fishing  weir  and  the  weir  of  Messrs.  Beam^h  and  Crawfmd  3 mill 
are  quite  distinct,  and  therefofe  recommend  that  the  sohd  work  of  the  water-gate  be  no 
higher  than  the  level  of  Beamish  and  Crawford  s weir. 

JVoilfi  Briifee.— The  committee  recommend  that  a competent  engineer  be  sent  to  eia- 
minedlie  watef-pavement,  and  to  ascertain  if,  without  danger,  that  of  the  side  arches  could 

be  hollowed  in  the  same  way  as  that  of  the  centre.  ..-a 

And  they  also  recommend,  in  conclusion,  that  the  height  of  the  various  weirs  m the  tide 
may  be  immediately  taken  for  the  purpose  of  preventing  any  future  rising. 

(signed)  Richard  B.  Tooker. 

n Mflv  1840  Richard  Dowden  (Richard). 

a May  184U.  Pranas  M.  Jennings. 

Joseph  M‘Mullen. 

John  Harlev. 


REPORT  hv  John  Benson,  Esq.,  C.K.,  on  the  Weirs  and  other  Obstructions  to  the  Tidal 
" flow  in  the  River  Zee. 


Vide  Plans  (R.) 
Nos.  1,3, 3,  4.&5> 
at  the  end. 


To  “ The  Joint  Committee  appointed  by  the  Town  Council  and  Harbour  Commissioners  to 
report  on  the  Flooding  of  Hammond’s  Marsh,  and  Obstructions  above  Bridges.” 

Gentlemen  Cork,  6 July  1848. 

Ik  compliance  with  your  directions,  I have  bad  the  weirs  of  the  two  channels  of  the  Lee 
examined,  and  sections  of  them  made,  as  far  as  I was  permitted,  drawings  of  which  I beg 
with  this  repoi-t  to  lay  before  you.  t.i-T  rj* 

I had  the  levels  carefully  taken,  and  bench  marks  made  for  each,  which  are  referred  to 
on  the  drawings.  , . , , 

I have  taken  the  weirs  in  the  same  order  as  laid  down  m your  report. 

South.  Channel. — The  waterway  provided  for  this  channel  at  the  gaol  bridge  is  51  feet. 
Sugar-house  ITetr.— The  length  of  this  weir  is  108  feet,  the  average  height  over  bed  of 
river  is  5 feet  6 inches,  the  masonry  of  weir  occupies  60  feet,  the  waterway  of  six  hatches 
is  68  feet,  which  is  reduced  10  feet  6 inches,  being  the  space  occupied  by  18  pieces  of 
timber,  seven  inches  each,  leaving  the  waterway  47  feet  6 inches;  there  are  no  small 
rails  at  present  in  the  hatches. 

Zoicer  Gill  Abbeg  TFeir.— The  length  of  this  weir  is  -294  feet;  the  average  height  above 
the  bed  of  the  river  is  4 feet  8 inches;  there  ate  no  hatches  in  this  weir,  it  being 
constructed  for  the  purpose  of  raising  the  water  for  mills. 


Upper  Gill  Abbeg  Weir.— The  length  of  this  weir  is  616  feet;  the  average  height  over 
the  bed  of  the  river  is  4 feet  6 inches.  There  are  eight  hatches,  the  waterway  of  which  is 
67  feet ; this  is  reduced  14  feet  by  three  pieces  of  seven-inch  timber  in  each  hatch,  and  still 
further ’reduced  by  one-and-a-hsdf  inch  rails  20  feet  3 inches,  leaving  the  waterway  32 


feet  9 inches. 

Weir  above  Wellington  Bridge. — The  length  of  this  weir  is  924  feet ; the  average  height 
over  bed  of  river  is  5 feet  6 inches ; the  w’aterway  of  six  hatches  is  66  feet  7 inches. 
This  weir  has  not  been  used  as  a fisheiy  weir  for  some  time. 

Borth  Channel. — 1 was  unable  to  have  the  measurements  made  of  Hayes’s  weir,  as  the 
proprietor  would  not  allow  them  to  be  taken.  This  weir  is  the  greatest  obstruction  on  the 
river. 


North  Gate  Bridge. — The  obstruefion  which  this  bridge  presents  to  the  floods  is  caused 
by  the  smallness  of  the  arches  and  the  number  of  the  piers.  I fear  it  would  not  be  prac- 
ticable to  increase  the  waterway  of  this  bridge  by  removing  the  water-paving ; in  doing  so, 
the  piers  and  abutments  would  likely  be  so  much  injured  as  to  endanger  the  safety  of  the 
bridge.  The  only  remedy,  in  my  opinion,  for  this  is  the  rebuilding  of  the  bridge  in  one 
arch,  embracing  the  space  from  quay  to  quay  in  its  span. 

The  floods  in  this  river  rise  so  rapidly  that  all  obstructions  to  its  natural  run  should,  if 
possible,  be  removed  ; their  removal  would  have  the  most  beneficial  effects,  not  only  in 
preventing  almost  altogether  the  flooding  of  the  flat  of  the  city  in  times  of  land  floods, 
out  would  tend  to  improve  the  navigation.  A greater  quantity  of  tidal  water  would  be  ad- 
mitted up  the  river  by  the  removal  of  these  oWructions.  The  re-flow  of  this  newly  and 
enlat^ed  quantity  of  water  would  scour  out  the  sands,  shoals,  and  muddy  shores,  and 
hurry  off  the  filth  produced  from  the  common  sewers  of  the  city,  which,  through  a certain 
sluggishness  of  the  stream,  is  not  cleared  away  at  present.  The  upper  end  of  the  tidal 
waters  would  swell  the  natural  waters  a long  way  further  up,  and  consequently  increase  the 
scour  of  the  river,  removing  in  its  outward  course  much  of  the  deposit  which  has  now  to  be 
taken  up  by  the  dredge  boats. 

I have,  &e. 

(signed)  John  Benson.. 
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MEMORIAL  of  the  Harbour  Commissioners. 


Appendix,  No.  la 


At  a meeting  of  the  Harbour  Commissioners,  held  at  their  Board  Room,  Lapp’s  Quay, 
Wednesday,  August  30, 1848, 

It  was  moved  by  F.  M.  Jennings,  Esq.,  seconded  by  John  Harley,  F.sq.,aud  Resolved, 
That  the  report  submitted  to  the  Board  by  the  committee  appointed  by  the  Corporation 
and  Harbour  Board,  on  the  Obstructions,  &c.,  of  the  River  Way,  as  well  as  Mr.  Benson’s 
(C.  E.)  report  on  the  same  subject,  be  forwarded  to  the  Lords  of  the  Admiralty. 


To  the  Lords  Commissioners  of  the  Admiralty. 

We,  the  Commissioners  for  Improving  and  Presei-ving  the  Port,  Harbour,  and  River  of 
Cork,  respectfully  call  your  Lordships’  attention  to  the  ibllowing  facts : 

Complaints  have  been  made  at  various  times  to  the  Town  Council,  the  Commissioners  of 
Wide  Streets,  and  the  Harbour  Commissioners,  seeking  redress  against  the  mischief  done  by 
obstructions  in  the  river,  of  which  the  most  obvious  are  weirs  erected  on  the  tidal  part  of  the 
north  and  south  channels,  and  extending  across  them  from  bank  to  bank. 

The  Town  Council  and  Wide  Street  Board  admit  the  magnitude  of  the  nuisance,  hut  con- 
sider that  redress  does  not  belong  to  their  duties,  while  the  Harbour  Board  have  had  it 
proved  to  them  that  the  scour  of  the  river  is  materially  damaged  by  the  impediments  which 
•cause  these  periodical  floodings  of  several  streets  in  the  town,  yet  have  doubts  of  their  powers, 
or  what  steps  they  should  take  to  abate  this  serious  nuisance. 

A committee  of  the  Town  Council  and  the  Harbour  (Commissioners  have  examined  these 
obstructions,  and,  assisted  by  a very  competent  engineer,  Mr.  Benson,  have  prepared  a report, 
pointing  out  the  causes  of  the  mischief,  a copy  of  which  we  transmit  for  your  Lordships’ 
examination.  • 

We  therefore  request  your  Lordships  to  take  these  matters  into  your  consideration,  with  a 
view  to  the  removal  of  all  obstructions  on  the  river,  the  improvement  of  the  navigation,  and 
the  prevention  of  the  flooding  of  a portion  of  the  town,  which  frequently  causes  destruction 
of  much  property  and  serious  injury  to  public  health. 

By  order  of  the  Cork  Harbour  Commissioners, 

(signed)  Joseph  F.  Spearing,  Secretary. 

Dated  this  31st  day  of  August  1848, 

.at  their  Board  Room,  9,  Lapp’s  Quay,  Cork. 


Appendix,  No.  13. 


LETTER  from  John  Tiittle,  Esq.,  to  J.  Symes,  Esq.  Appendix,  No. 

My  dear  Sir,  Eallina,  27  February  1849. 

I ENCLOSE  with  this  a copy  of  resolutions  passed  at  a meeting  of  proprietors  and  lessees  of 
salmon  fisheries,  held  in  Londonderry  on  the  13th  June  last,  which  if  you  will  please  to  for- 
ward to  Lord  Arran,  it  will  let  him  know  what  are  the  nnanimous  wishes  of  those  who  are 
the  means  of  supplying  the  public  markets,  and  of  giving  great  employment  to  the  poor. 

What  they  were  and  still  are  afraid  of,  is  a fear  of  the  anglers  in  the  south  or  Ireland 
attaining  their  object,  which  is  to  destroy  all  chartered  and  vested  rights,  as  see  Mr.  Anstey’s 
speech  in  the  House  of  Commons,  when  he  moved  that  a Committee  be  appointed  to  examine 
into  the  working  of  the  Inland  Salmon  Fisheries  of  Ireland,  when  he  stated  that  all  fishery 
charters  dated  since  the  reign  of  Queen  Elizabeth  were  illegal. 

The  Moy,  and  I think  all  or  nearly  all  the  chartered  fisheries,  are  dated  since  that  time. 

Mr.  Anstey  wants  to  have  gaps  made  in  all  weirs,  which  would  do  us  an  immense  amount 
of  injury. 

There  was  an  Act  past  last  Session  assessing  all  fishing  instruments,  but  the  Government 
have  by  it  taken  the  protection  of  property  in  a great  degree  from  the  proprietora,  and  have 
by  the  scale  of  licences  on  fishing  instruments,  put  the  power  of  election  of  conservators  in 
the  hands  of  " anglers.”  We  wish  now  that  the  Committee  should  be  formed  of  Members 
of  Parliament  representing  the  northern  counties  as  well  as  the  southern,  in  which  fisheries 
are,  and  that  they  should  examine  practical  men. 

There  is  certainly  a great  necessity  for  a new  fisheiy  law  founded  upon  the  evidence  of 
such  men,  who  were  not  at  all  consulted  in  the  late  Acts ; and  I may  now  state  through  you 
to  his  Lordship  the  injury  that  has  arisen  to  this  river  since  the  passing  of  the  same,  first  ^ 
by  the  law  and  the  “ Fisheiy  Commissioners  ” (viz.  the  Board  of  Works),  compelling  us  to 
fish  with  different  sized  nets,  and  declaring  certain  nets  that  we  used  formerly  to  make  use 
of  to  be  illegal.  Also  by  compelling  us  to  have  wider  spaces  betweeu  ihe  rails  in  our 
weirs ; and  worse  still,  making  us  open  the  same,  and  take  all  our  nets  out  of  the_  water  for 
the  space  of  36  hours  in  the  last  week,  without  giving  us  the  slightest  compensation.  But 
the  greatest  defect  in  the  present  fishery  laws  is,  that  they  are  not  sufficiently  stringent 
against  poachers  in  the  close  season,  salmon  being  killed  while  spawning  in  enormous 
quantities. 

0.40.  1 3 " ® 
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We  have  to  be  at  a large  outlay  in  employing  men  in  winter  to  protect  the  nvers;  bat 
■ still  the  laws  are  so  defective  upon  these  points  that  our  utmost  f ‘'j®  C 

dnce  up  to  an  average  has  failed ; the  Moy  last  year  had  not  one-half,  and  m 1847  not  above 
one-fourih  of  what  we  used  to  have  formerly. 

Keferring  his  Lordship  to  the  enclosed,  ^ 

(signed)  John  Little. 


Irish  Salmon  Fisheries. 

At  a Meeting  of  the  Proprietors  and  Lessees  of  Salmon  Fisheries  of  Ireland,  held  in  the 
Imperial  Hotel,  tiondonderry,  on  the  13th  day  of  June  1848,  present, 

Mr.  Green,  agent  for  the  Hon.  Irish  Society,  proprietors  of  the  Bann  and  Foyle  Fisheries; 
Mr.  M‘Corkell  and  Mr.  Rennie,  lessees  of  the  above  fisheries;  also  joint  lessees  ot  the 
coast  fisheries  of  the  Earl  of  Antrim,  at  Portrush;  Dr.  Sheil,  lessee  of  the  Ballyshannon 
Fishery  ; Mr.  Little  and  Mr.  Clarke,  representatives  of  the  lessees  of  the  Moy  rishery,  at 
Ballina ; Mr.  Little,  lessee  of  the  Ballycroy,  and  representing  the  coast  fisheries  from 
Aehor  Head  to  Achill  Island,  a 'distance  of  60  miles  ; Mr.  Watt,  lessee  of  the  Raiuelton 
Fishery,  representing  Sir  James  Stewart,  Bart.,  the  proprietor ; Mr.  Sca.lly,  representative 
of  Mr.  Douglas,  lessee  of  Bush  Fishery  and  Coast  Fishery  of  Blackrock,  Bushfoot;  Mr. 
Daniel,  lessee  of  the  Inver  Fishery;  letters  of  apology,  stating  their  views,  were  received 
from  Lord  George  Hill,  proprietor  of  Claudy  and  Gweedore  Rivers  ; Mr.  Wovtlu^ton,  of 
the  Liffey;  Mr.  Foley,  of  Lismore;  Mr.  Codrington,  of  the  Boyne,  and  several  others. 
Mr.  Green  was  unanimously  called  to  the  chair. 

On  the  motion  of  Dr.  Sheil,  seconded  by  Mr.  Rennie,  it  was  _ i t • , 

Resolved,— l&t.  That  we  have  seen  the  resolutions  of  the  Anglers’  Association,  published 
in  the  Cork  and  other  papers ; also  the  resolutions  passed  hy  them  at  the  meeting  on  the 
13th  of  May,  at  Morrison’s  Hotel;  and  we  deem  it  our  imperative  duty  to  express  to  the 
Government  our  disapprobation  of  the  amendments  sought  for  by  said  association. 

Moved  by  Mr.  A.  M'Corkell,  and  seconded  by  Mr.  Watt, — 

2d.  That,  with  the  exception  of  the  clauses  copied  from  the  Scotch  Act,  and  the  ap]>Ii- 
cation  for  different  seasons  to  suit  rivers,  we  do  not  look  on  the  amendments  sought  for  by 
the  Cork  gentlemen  as  of  a practical  nature,  but  as  absurd  in  the  extreme  ; and  we  claim 
from  the  Government  that  consideration  for  our  views  which  our  experience  as  practical 
fishermen,  as  being  the  parties  who  supply  the  public  with  salmon,  givir^  very  extensive 
employment,  and  paying  enormous  rents  for  properties  held  under  the  Crown,  so  justly 
entitle  us  to. 

Moved  by  Mr.  Clarke,  and  seconded  by  Mr.  Little, — 

3d.  That  we  forward  to  the  Lord-Lieutenant  a memorial,  stating  the  grievances  we  have 
suffered  from  and  under  the  imperfect  state  of  the  existing  Fishery  Laws,  together  with 
such  amendments  as  we,  from  our  practical  knowledge,  consider  absolutely  necessary  to 
restore  the  salmon  fisheries  to  their  former  value,  and  rescue  them  from  the  certain  destruc- 
tion which  must  follow  if  the  laws  relating  to  them  be  not  amended. 

Moved  by  Mr.  Scally,  and  seconded  by  Mr.  Watt, — 

4th.  That  this  meeting  form  itself  into  a committee,  to  draw  up  such  memorial  and 
amendments. 

Moved  by  Dr.  Sheil,  and  seconded  by  Mr.  Little, — 

5th.  That  we  use  our  best  endeavours  to  support  the  Association  of  Proprietors  and 
Lessees  of  Salmon  Fisheries,  and  that  such  of  us  as  have  not  hitherto  subscribed  will  do 
so  now,  and  forward  our  subscriptions  to  the  secretary,  Mr.  Robert  Casey. 

(signed)  W.  Green,  Chainaan. 

Thanks  having  been  unanimously  voted  to  Mr.  Green  for  his  able  conduct  in  the  Chair, 
the  meeting  resolved  itself  into  a committee,  of  which  Mr.  Little  was  constituted  Chairman, 
when  the  following  resolutions,  after  deliberate  consideration,  were  unanimously  adopted 
as  the  basis  upon  which  was  to  be  based  a Memorial  to  the  Lord-Lieutenant,  praying  his 
Excellency’s  aid  in  procuring  an  alteration  of  the  present  Irish  Salmon  Fishery  Law. 

1.  An  Assessment  Bill,  according  to  the  Scotch  principle,  9 Geo.  4,  cap.  39,  sec.  1,  and 
no  oilier,  to  be  under  the  management  of  the  proprietors  and  farmers  of  the  fisheries  ; and 
that  no  person  or  party  shall  have  power  to  interfere  with  them  in  such  assessment. 

2.  That  di-aught  nets  used  for  taking  salmon  at  sea,  being  fished  hy  persons  who  have  no 
right  to  the  sliore,  should  be  deemed  illegal,  unless  possessed  by  proprietors  of  the  shore 
adjoining,  or  persons  authorised  by  them. 

3.  That  all  drift  or  mesh  nets  used  for  taking  salmon  in  the  sea,  estuaries,  lakes,  or 
rivers,  shall  be  declared  illegal,  inasmuch  as  such  nets  are  injurious  to  fisheries  at  large, 
by  turning  off  much  more  fish  than  they  take,  and  are  only  used  by  poachers  in  rivers 

‘ and  lakes. 

4.  That  magistrates  shall  have  summary  power  in  the  open  as  well  as  in  the  close 
season  to  punish  trespassers. 

5.  Tliat  every  description  of  cross-line  fishing  in  lakes  frequented  hy  salmon  shall  be 
prohibited,  as  it  is  in  rivers, 

6.  That  the  privileges  and  extent  of  all  river  and  estuary  fisheries  for  salmon  be  ascer- 
tained and  defined,  pursuant  to,  and  in  conformity  with,  established  and  existing  rights. 

7.  That  different  open  and  close  seasons  shall  be  fixed  for  different  rivers ; and  that  the 

bag 
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bag  nets  on  the  coast  shall  be  bound  to  the  same  open  and  close  season  as  the  river  to  Appendix,  No.  13. 
which  they  pay  the  protection  cess. 

8.  That  the  same  close  season  shall  be  fixed  for  the  taking  of  trout  as  for  salmon,  as 
many  salmon  are  destroyed  in  the  close  season  on  the  pretence  of  fishing  for  trout. 

9.  That  angling  shall  be  stopped  in  each  river  on  the  same  day  as  every  other  description 
of  fishing ; since,  if  a fish  is  unfit  to  he  taken  by  one  mode  of  capture,  it  should  not  he 
taken  by  another. 

10.  That  there  be  a minimum  penalty  in  every  case  of  not  less  than  2 1„  or  two  months’ 
imprisonment,  without  right  of  appeal,  and  that  warrants  issued  by  magistrates  shall  be 
levy  and  body  wan-ants,  embodied  in  one ; so  as,  failing  the  goods,  the  police  may  take  the 
offender,  the  same  as  in  revenue  cases. 

11.  That  no  person  shall  fish,  by  any  means  whatever,  in  any  river  or  tributary  thereof, 
or  estuary,  where  the  tide  ebbs  and  flows,  nor  within  one  mile  of  low-water  mark  from  the 
mouth  thereof,  at  any  season,  without  the  leave  of  the  proprietor. 

12.  Forfeiture  of  all  instruments  or  engines  used  in  taking  salmon  or  trout  by  poachers 
withiu  the  limits  of  fisheries  ; and  that  all  nets,  spears,  gaff's,  or  other  instrument  or  engine 
found  in  the  possession  of  unauthorised  persons,  in  or  on  the  bank  or  banks  of  any  river  or 
lake,  be  taken  as  jjrimdfacie  evidence  01  intention  of  fishing,  and  punishable  accordingly. 

13.  That  angling  as  well  as  other  fishing  shall  he  prohibited  on  Sundays. 

14.  That  the  weekly  close  time  shall  be  for  draught  net  fishing,  from  the  low  water  next 
in  point  of  time  after  six  o’clock  on  Satui'day  evening  to  the  low  water  next  in  point  of 
time  before  six  o’clock  on  Monday  morning. 

A memorial  to  his  Excellency,  founded  on  the  above  resolutions,  was  then  drawn  up 
and  approved  of,  and  directed  to  be  forwarded  to  his  Excellency  by  Dr.  Sheil. 

(signed)  Jo/in  Little, 

Chairra  an  of  Committee. 


TO  George  William  Frederick  VilUers,  Earl  of  Clarendon,  Lord  Lieutenant  General  and 
General  Governor  of  Ireland. 

The  Memorial  of  the  Lessees  and  Proprietors  of  Salmon  Fisheries,  assembled  at  London- 
derry, on  the  13th  June  1848,  pursuant  to  advertisement,  to  consider  the  state  of  the 

Salmon  Fishery  Laws,  and  the  nature  of  the  amendments  and  alterations  required, 
Showeth, 

That  your  memorialists  are  in  possession  of  fisheries  of  considerable  value,  and  held,  in 
many  cases,  in  the  faith  of  charters  and  grants  from  the  Crown,  for  which  they  pay  large 
rents,  and  in  every  instance  enormous  poor-law  tax. 

That  they,  or  the  mmority  of  them,  have  frequently  remonstrated  with  the  Fisheiy  Board, 
since  the  passing  of  the  5tli  8c  6th  "Viet,  chap.  106,  on  the  impolitic  course  adopted  by 
said  Board,  in  respect  of  the  fisheries,  but  that  their  remonstrance  was  in  vain,  and  the 
uniform  answer  to  their  applications  has  been,  that  they,  the  Commissioners,  would  give 
their  own  plan  a fair  trial,  and  that  the  produce  of  the  Salmon  Fisheries  would  thereby  be 
increased  ten-fold. 

Memorialists  submit  that  two  years  more  than  the  time  required  by  the  Commissioners 
to  give  their  theory  afair  trial,  have  passed  away, and  that  the  salmon  fisheries  are  becoming 
yearly  of  less  value,  to  the  serious  loss  of  your  memorialists,  and  whose  property  has  been 
transferred  to  other's,  by  means  not  only  of  the  weekly  close  time, but  also  by  the  insufficient 
state  of  the  law  as  regards  the  protection  of  “several”  fisheries  against  trespassers  and 
poachers  in  the  open  season. 

Memorialists  have  often  called  the  attention  of  the  Legislature  to  the  injustice  of  trans- 
ferring their  property,  by  the  weekly  close  time,  to  other  parties,  without  giving  any  com- 

fensation,  and  they  have  still  greater  reason  to  complain  or  the  manner  in  which  the  present 
ishery  Act  unsettled  property,  and  led  to  all  sorts  of  encroachments  and  violation  of  the 
public  peace,  in  consequence  of  the  omission  of  penalties,  and  the  magistrate’s  jurisdiction 
in  the  open  season. 

The  5th  & 6th  Viet.  cap.  106,  defines  what  a “ several  ” fishery  is,  but  takes  from  memo- 
rialists the  right  of  protecting  the  same,  unless  by  a heavy  and  expensive  suit  in  the  Superior 
Courts,  and  an  action  of  this  sort  against  a pauper,  or  person  of  moderate  means,  it  is  clear 
would  be  idle  and  ridiculous. 

In  consequence  of  seeing  in  the  public  papers  that  your  Excellency  had  promised  to  a 
certain  deputation  from  an  angling  society  in  the  south  of  Ireland,  fhat  you  would  direct 
a Bill  to  be  brought  into  Parliament  to  amend  tlie  Fishery  Laws,  in  accordance  with  the 
views  of  the  majority  of  said  deputation,  and  having  seen  the  suggestions  sent  therefrom 
to  your  Excellency,  as  they  have  been  printed  in  different  newspapers,  memorialists  have 
deemed  it  their  duty  to  assemble  and  condemn,  as  unpractical,  the  resolutions  adopted  by 
the  meeting  held  at  Morrison’s  Hosel,  Dublin,  on  the  l3th  ultimo,  and  to  entreat  that  your 
Excellency  will  not  any  longer,  if  you  have  done  so  at  all,  consider  that  the  amendments 
sought  by  said  meeting  have  emanated  from  practical  men,  or  from  persons  holding  more 
than  most  trifling  fishery  interests. 

Memorialists  beg  to  inform  your  Excellency  that  they  are  the  parties  on  whom  the  public 
must  solely  depend  for  the  supply  of  salmon,  and  not  the  anglers,  who  reside  on  the 
spawning  nvers,  and  that  they  are  the  parties  who  give  employment  to  a vast  number  of 
the  working  classes — the  anglers  never. 

That  the  Fishery  Commissioners  have  distinctly  stated,  in  their  Fourth  Report,  that  the 
0.40.  1 4 estuaries 
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Aopeudii!  So  '3-  ostoorio®  “*?  TSTto'Se  trenllsS'S  angle”  in  protectioni'by 

1_  * must  come,  and  fhe  benefit  they  expect  / totalTv  failed,  and  must  fail,  as  is 

inS:;i:^?een*oi°Sn^;?  Sal  of  .h?  Ugislatnee,  on  behalf  of  Iho 

public,  who  have  been  senous  have  diminished  nearly  one-lialf, 

' The  fisheries,  under  the  regime  of  the  Fisbeg 

and  on  nowithstaSio-  the^ncreased  advantages  of  railway 

=i.‘ts°bt‘rd:r  y- 

;Ltd“ariSnSS&T;  S"ekS  in  L Wery  laws  have  met  with 

meats,  which  they  enclose,  |!°  comolete  annihilation  • and  your  memorialists 

sure  remedy  to  save  the  salmon  this  Session. 

Marlborough-street,  Dublin,  the  secretary  of  the  Fishery  Assoeiation. 

And  your  memotialista  will  ever  pray.  Join  Xtilie, 

Londonderry,  13  June  1848.  Chairman  of  Committee. 


appendix  to  report  from  the 


LETTER  from  Herbert  A.  Here,  Esq.  to  T.  C.  Anstey,  Esq.  M.  p. 

„ Pole  Here,  Enniscorthy,  22  Febmary  1849. 

1 WAS  glad  to  observe  that  you  have  obtained  the  appointment  of  a Committee  on  the 

'' l\m  Iwug^on  thSanks  of  a fine  river  here,  the  produce  of  which  might  he  soon  worth 
many  thousands  a year,  and  give  food  and  employment  to  hundreds.  But,  unhappily,  fiom 
Ihe  ill  state  of  the  law  chiefly,  it  is  very  unproductive,  and  a source  of  continual  breaches  of 

**’ ArS'cSumsmnces  are  peculiar,  I beg  leave  lo  enclose  you  a paper  I drew  out  two  years 
ago  fora  society  here,  which  has  vainly  endeavoured  to  remedy  some  of  the  evils,  especially 
t£at  of  the  present  close  season.  I was  secretary  to  a Fishery  Protection  Society  some  years 
since,  whicD  did  little  good.  . ~ • . 

I think  little  good  will  be  done  as  long  as  the  right  exists  of  hauling  seme  nets  on  any 
• land  ; and  surely  the  law  ought  to  interfere,  and  make  the  leave  of  the  owner  necessary. 

The  right  of  fishing  from  boats  is  just  enough. 

The  tax  on  nets,  as  struck  by  the  Commissioners,  is  so  high  that  1 fear  licences  will  not 
he  taken  out,  and  that  the  police  will  be  foiled  in  any  attempt  to  enforce  the  law. 

I am  very  anxious  about  this  important  subject,  and  I shall  be  happy  to  give  any  mtorma- 
tion  to  you,  or  be  of  service. 

I remain,  &c. 

(signed)  Herbert  A.  Here. 


On  the  Fishery  of  the  River  Slanei}. 

The  peculiar  circumstances  of  the  fishery  of  the  River  Slaney  would  appear  to  require  a 
separate  and  peculiar  consideration  and  legislation. 

Unlike,  I believe,  other  rivers  in  Ireland,  the  fishery  is,  as  far  as  the  ordinary  tide  flows,, 
altogether  public.  , . , , , „ n 

Owino-  mainly  to  this  circumstance,  the  laws  regarding  fishing  have  been  hardly  at  all 

observe!?,  and  the  season  has  become  protracted.  . 

The  evils  that  arise  from  these  circumstances  are  therefore  only  to  be  remedied  by  enact- 
ments of  the  Legislature.  . a , ,Tr 

The  public  do  not  exercise  a right  to  fish  the  river  from  boats  m the  manner  the  Water- 
ford river  is  fished,  but  actually  draw  their  nets  on  the  strand,  on  private  property. 

I believe  it  would  not  be  difficult  to  prove  that  the  fishermen  have  obtained  this  right,, 
from  the  ancient  proprietors  of  fishing  draughts  having  suffered  their  private  rights  to  fall- 

A record  in  the  Chief  Remembrancer’s  Office,  Dublin,  of  the  date  of  Elizabeth,  mentions' 
among  the  hereditaments  of  the  manor  of  Carrigarenan,  that  a prize  fish  was  payable  every 
Wednesday.  „ j -At, 

A fishery  under  such  circumstances  assumes  the  nature  oi  a common,  and  with  tlie 
worst  features  of  one;  for  while  it  is  the  interest  of  all  to  take  what  they  can,  the  distant 
advantages  of  preservation  are  nor  distinctly  enough  felt  to  induce  the  fishermen  to  act  m 
unison  for  protection. 
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_ The  owners  of  land  along  the  banks,  having  no  property  in  the  draughts,  have  neither  Appenc 
intei;^est  nor  authority  m the  preservation,  and  are  not  to  be  expected  to  interfere,  or  to  take  ■ 

much  upon  themselves  in  an  endeavour  to  enforce  the  laws.  , c 

effect,  and  perhaps  the  worst,  is  the  demoralising  tendency  of  an  uncontrolled 
public  tisliery ; ic  appears  to  be  much  in  the  nature  of  a lottery. 

The  improvidence  and  poverty  of  those  fishermen  who  depend  for  their  livelihood  on 
chance  and  their  own  management  is  observable  in  many  parts  of  Great  Britain  and  Ireland 
As  an  employment  depending  on  luck,  and  to  be  assumed  or  abandoned  at  will,  it  is  often 
the  cause  of  idle  wasteful  habits ; the  gains  uncertain  and  precarious,  and  like  all  dependent 
on  chance,  are  generally  productive  of  temporary  extravagance,  and  subsequent  distress. 

file  habits  of  the  men  are  often,  too,  injured  by  the  nature  of  this  desultory  employment  • 
those  who  fish  through  the  night  caunot  work  in  the  day,  and  those  who  fish  on  Sundays 
and  dunng  tlie  close  season,  learn  a contempt  for  the  laws,  whether  human  or  divine  ^ ’ 

If  any  scope  of  land  were  a “ common”  of  the  same  nature,  from  which  any  might  take 
what  they  could,  the  ill  results  would  be  soon  apparent.  ^ ° 

A complete  remedy  for  this  state  of  things  would  be  found  in  an  Act  of  Parliament 
treatiiiff  the  fishery  m the  manner  that  the  numerous  commons  and  unenclosed  waste  lands  ' 
in  England  have  been  reclaimed  and  divided  among  the  neighbouring  claimants 

If  the  old  title  of  the  landowners  along  the  river  to  the  several  fishmg  draughts  could  he 
sh^-n,  it  would  be  a motive  for  such  an  Act — as  did  not  exist  in  the  case  of  waste  lands 
But  the  best  reason  for  such  an  enactment  would  be  the  benefits  conferred  by  it  on  the 
community  at  large.  The  Slaney  would  be  assimilated  to  other  rivers,  where  the  proprietors 
of  draughts  join  together  m leasing  the  fishery  to  a company,  who  would  find  their  interest 
in  protecting  it  perfectly,  and  in  emplojdng  a large  number  of  men,  nets,  and  boats  at 
regular  wages,  who  would  also  share  the  profit  of  the  concern. 

In  this  manner  the  fishery  of  the  Slaney,  which  now  only  affords  a very  precarious 
support  to  a few  individuals  and  their  families,  would  give  regular  employment  to  some 
hundreds,  produce  many  thousand  pounds  worth  of  fish,  and  prove  a benefit  instead  of  a 
nuisance  to  the  neighbourhood. 

If  It  was  not  thought  just  to  vest  the  right  of  the  draughts  iu  the  ownei-s  of  the  land  the 
Crown  might  assmne  the  royalty  of  the  river,  and  leave  It  to  a company,  as  was  formerly 
purpose”  ’><=  "'«>•  applied  to  general  county 

"'eamtes,  though  often  required  for  great  evils- 
'>y  present  fishermen,  who  might  not  mraediately 
SjreaS  ol'^fisf ' Wfils  that  would  result  from  preservation,  regular  employment,  aud 

‘'’"'‘“''''r  “■“>  “'y  ’““ting  to  sucli  tomedies  as  can  probahiv  be 
Slrinn”  T attention  of  out  Legislature  is  drawn  to  a consideration  0/ the 

ones  ion,  I would  mention  the  existing  evils  as  they  have  occurred  to  me,  and  the  remedies 
1 will  venture  to  suggest  under  the  heads  of  remenies 

Close  Season. 

Fishery  at  the  Mouth  of  the  Slaney. 

Size  of  Meshes. 

Protection. 

seamToShf  ‘■"P"*  ™ “"‘raty  to  the  natural 

b^tlfe  magsSaV.  “ " 

wiirt  b "I”'™*  *»  aaasa  at  the  very  period  it  is  most  productive,  and  per- 

Soners  c l““" according  to  the  evidence  given  before  the  Comniis- 

sioners,  rune  out  of  ten  fish  are  bad. 

It  13  probable  that  the  profitable  season  may,  as  the  Commissioners  allege,  become  earlier 
siLpTfsat  earlier  time,  and  such  an  effect  is  very  desirable.  But  Uie  Commis- 

bioneis  acknowledge  that  uniformity  of  open  season  is  not  judicious  in  all  cases, 
u tVL®  ^ Procrustean  bed,  but  the  effect  with  regard  to  the  Slaney 

enactment  is  so  repugnant  to  the  sense  of  all  classes  as  to  be  totally 
oi^egarded,  und  no  close  season  at  all  is  observed.  ^ 

thcnrSd  ^ Commissioners  to  amend 

c? ‘yeat. 

.1,  “P  P”''  •'«  Slaney,  in  their  report,  instead  of 

September  “ ®''P'™”“d  owner  of  the  bag-nets  at  Rosslare,  advises  the  30th 

Olrt  k7ctTo”MtrSe|SL?’’'”‘°”  “ °P“"  “““ 

^s/iery  at  the  Mouth  of  the  River. — There  are  several  considerations  affecting  this  point, 
by  the  IjUe  bag-nets  (on  paying  rent  to  the  landowner)  seems  to  have  been  created 

» public  are  concerned,  in  an  economical  point  of  view  it  would  of  course  be 

a oetter  and  cheaper  method  of  taking  fish,  if  one  man  might  set  a net  across  the  mouth  of 
a mer,  and  cajiture  all  the  fish  himself. 

would  be  a monopoly,  a species  of  which  has  lately  been  created  at  the  mouth 
r r'’®’’’  caused  already  a violent  breach  of  the  laws,  and  very  dissatis- 

ned  feelings  among  the  river  fishermen.  >} 
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Although  it  may  he  asserted  that  -'J 

higher  and  be  taken  by  the  original  seining  ' j,  otherwise  take.  This  is  apparent 

“‘'Srr;"^htrhow,neartothemouWa^ 

a^‘‘4eth!  s“:fy1ome"cS  fel.  for  tW  who  ohtamed  a 

a (W  quantity  of  fish  to  pass  up  to  the  owners  of  semes.  When  the 

Srrmlsioners  observe  in  their  Report,  no  law  in  this  respect  has 
been  observed  in  the  Slaney.  t v.es««  to  them  already.  In  the  tidal  part  of 

‘“Eto  rtlte  fn  his  evidence,  that  he  believes  that  if  the  Slaney  were  protected  its  hshery 

mmmmm 

pTci^JaC  to^S'd'oTo?  et  Em^h  srel“„  that  their proved 
of  SrS,  are  generally  remote  from  the  nver  ba”i  ; bn  a 

aids  to  regular  water-bailiffs,  their  co-operation  would  be  most  valuable.  But  vt  appears 
to  L that*  a small  licence  duty  on  hag  and  seine  nets  would  be  the  fairest  and  most  useful 
means  of  obtaining  funds  to  pay  for  protection.  (signed)  Berhei-t  A.  Bore. 


3 May  1847. 

Although  probably,  the  old  list  of  the  landowners  to  the  river  fishery  is  barely  worth 
notwS  eSfas  a matter  of  curiosity,  I would  add,  that  by  all  the  records  and  deeds 
I have  examined,  it  would  appear  the  river  was  fished  by  private  weirs,  traces  of  which  are 
Still  to  be  seen  at  low  tide. 

22  February  1849. 

As  it  is  an  anomaly  that  the  public  may  use  private  land  to  fish  from,  the  lease  in  writing 
of  the  owner  should  he  necessary,  as  the  case  in  setting  bag-nets  on  the  sea  shoie,  or 
fishing  with  a rod,  and  Parliament  ought  to  give  that  right  to  the  owner  which  the  law  of 
custom  has  taken  from  him. 

Letter  from  H.  A.  Hore,  Esq.  to  T.  C.  Amtey,  Esq,  m.p, 

g-  Grand  Jury  Hoorn,  Wexford,  1 March  1849. 

I REGEET  much  that  I cannot  come  over,  according  to  your  suggestion,  to  attend  your 
Committee  I shall  mention  the  point  to  several,  hut  I fear  none  from  this  strict  will 
Suntoei  to  go  oven  as  the  fishery  is  of  so  slight  value  to  any  individual,  that  it  has 
becomfone  of  those  ’'public"  matters  in  which  no  one  attends  to  every  man  s business. 

l am  Lrvinced  the  ifver  will  never  be  really  produetiy  until  the  right  of  fishing  is  more 
“indMdnalised”;  but  in  this  democratic  age  the  tendency  is  towards  communism,  for- 
vSl  that  wealth  depends  on  security  of  possession.  hope  your  committee,  will  not  rise 
wit  oSt  n^ing  the  anomaly  of  the  right  to  fish  on  uiivate  strands  and  giving  powers  to 
fishermen  for  trespasing  above  Tligh-water  malk ; also  to  tax  higher  several  fisheries 
L“T  owner^  of  bag  and  stake  nets;  to  desire  that  the  months  of  the  nvers  he  at  once 
defineT  and  that  dkse  seasons  be  altered  where  the  public  unanimously  require  it. 

I thtok  the  last  Act  good  in  many  points,  and  hope  it  may  be  earned  out,  hut  there  are 
still  many  difficulties.  j 

(sigued)  Ji.  A.  Hore. 


», Mined, -That  the  following  resolutions  from  the  Wexford  grand  jury  be  forwarded  to 
the  Chairman  of  the  Select  Committee  of  the  House  of  Commons  on  Irish  Fisheries 
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TbAt  in  our  opinion  a higher  proportionable  rate  of  taxation  (for  the  purpose  of  protect-  Appendix,  No.  13 

ine  river  fisheries)  should  be  levied  on  “ several”  fisheries,  and  upon  all  descriptions  of  

fishine  property  in  -which  a vested  and  heritable  interest  exists,  than  upon  the  insti-uments 
used  by  the  public  in  fishing.  The  schedule  for  the  latter  is,  in  our  opinion,  altogether  too 

hieh.  and  if  persisted  in  will  defeat  its  own  object  of  revenue.  ^ , 

That  the  present  open  season  for  the  river  Slaney,  as  prescribed  by  law,  ought  to  be 
altered  without  delay,  fishing  being  now  permitted  to  commence  when  by  far  the  greater 
proportion  of  salmon  are  unfit  for  use,  and  to  stop  at  the  most  productive- period. 

(signed)  Thomas  Esmonde,  Foreman. 

(Copy) 

William  S.  De  Renzy, 

Secv  Grand  Jury,  Co.  Wexford. 

6 March  1849. 


Appendix,  No.  14. 


Mayfield,  Portlaw,  3 April  1849.  Appendix,  No.  14. 
Tup  Sketch  herewith  exhibits  the  principle  of  the  fish  passage  at  the  Mayfield  Factoiy, 
an  exact  drawing  of  which  would  be^difficSt  to  make  understood.  No  account  was  kept  of  Fide  Plan  (S.)  at 
thi!  expense,  -which,  from  the  local  facilities,  was  not  heawy  ; it  would,  however,  he  no  the  end. 
criteiion  as  to  the  cost  in  other  situations,  say  on  large  rivers  with  long  weirs,  the  raising  ot 
which  and  of  embankments  necessary  to  create  a fish  gap  over  the  present  level  of  weirs 
might  be  attended  with  considerable  difficulties  and  risk  to  other  property  or  premises 

***i°hr5oent  on  the  Mayfield  Weir  is  11  to  16  feet  perpendicular ; but  it  will  he  evident  it 
may  be  carried  out  to  any  extent. 


Appendix,  No.  15. 


REPORT  on  the  Government  of  the  Salmon  Fisheries  of  Irelarui;  and  the  State  of  the  Appendix,  No.  15. 

Laws  at  present  affecting  them. 

The  Act  S & 6 Viet.,  c.  106,  passed  in  1842,  was  for  the  purpose  of  consolidating  and 
amending  the  Acts  then  in  force  for  the  regulation  of  the  Irish  fisheries ; it  repeals  all  the 

5 8c  6 Viet.,  c.  100,  s.  2,  constitutes  the  Commissioners  of  Public  Works  in  Ireland, 

Commissioners  for  the  execution  of  this  Act,  and  gives  them  power,  with  the  sanction  of  the 
Treasury,  10  appoint  any  number  of  clerks,  inspectors,  or  other  officers  which  may  be 
necessary.  . nr  • » nu  * 

The  Commissiouers  are  entrusted  with  a variety  of  important  duties.  We  thmlc  ttiat  a 
more  active  exercise  of  the  powers  vested  in  them  than  hashitherto  been  adopted  is  expressly 
required  by  the  provisions  of  the  Act,  and  essentially  necessary  for  the  material 
ment  of  the  fisheries,  and  that  in  some  cases  sufficient  provision  being  made,  no  difficulty 
exists  in  enforcing  the  law,  while  in  others  the  law  may  require  alteration  and  amendment. 


Regulation  of  Fishing  and  Mill  Weirs,  where  Compensation  is  not  to  be  made. 

Section  41  provides  that  after  the  1st  day  of  Januaiy  1843,  in  all  standing  fishing  weirs, 
a free  share  of  certain  dimensions  shall  be  left,  and  that  existing  free  shares  shall  ® 
reduced  in  width,  and  imposes  a penalty  for  omission  in  one  case  and  for  commission  m tne 

Section  54  provides  that  spur  walls  of  greater  length  than  20  feet  shall  not  be  attached 
or  suffered  to  remain  to  any  cruive  weir  or  cruise  dam  used  for  fishing. 

Nole.— The  law  is  distinct  with  respect  to  the  duty  of  the  Commissioners  to  cause  ail 
spur  walls  to  be  reduced  to  20  feet,  and  in  narrow  rivers  the  Commissioners  have  a power  to 
require  a lesser  length  than  20  feet  ; hut  this  latter  duty  is  only  imposed  by  them  upon 
application  being  made.  This  portion  ofthe  section  ia  rather  vague. 

. Section  68  provides  that  boxes,  cribs,  and  cruives  shall  be  regulated  according  to  the 

^*^^ctions°59^and  60  provide  that  in  such  cases  as  the  above,  and  in  which  no  compens^on 

is  to  be  paid,  the  Commissioners  shall  have  power  to  make  or  open,  or  under 

cause  to  be  made  or  opened  such  gaps,  and  such  spur  walls  and  such  cruives  to  be  regu- 

^""^ection  96  provides  that  the  expense  of  executing  such  works  shall  be  recoverable  from 
the  parties  omitting  or  committing,  by  civil  bill.  Section 

0.40.  “ 2 
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Appendix,  No.  15.  Section  63  provides  that  in  all  mill,  navigation,  and  irrigation  weirs  to  be  built  after  1842 
(the  passijw  ot  the  Act),  passes  shall  be  made  for  the  fish. 

Note.~FoT  this  purpose  no  funds  are  required  further  than  those  necessary  for  survey  and 
plan;  and  as  the  Boavd  of  Works  have  upon  their  stafi' engineers  for  general  purposes,  and 
with  fixed  salaries,  we  think  this  service  should  be  performed  by  them,  and  that  the  Act  clearly- 
intended  that  it  should  : this  is  a matter  of  great  importance  to  the  fisheries,  and  the  neglect 
m canying  out  the  provisions  of  the  law  from  the  commencement  creates  a difficulty  which 
would  otherwise  not  exist.  It  is  this : when  a weir  is  being  built,  there  is  little  if  anv 
expense  incurred  by  the  builder  in  making  the  pass;  whereas  after  it  has  been  built  there 
may  be  considerable  expense,  attended  with  some  difficulty,  vexation,  and  inconvenience 


consider  that  the  matters  contained  in  sections  are  amply  provided  for,  and  the  onlv 
thing  reraaimng  to  be  done  is  for  the  Commissioners  to  carry  out  the  plain  provisions  of  the 
law , that  no  application  to  them  is  necessary,  therefore  that  the  duty  is  peremptory,  not 
only  according  to  the  spirit  of  the  Act  in  its  general  context,  but  by  special  provision  - there 
u tfie  public  purse  or  from  private  parties ; a leo-al 

difficulty  might  certainly  arise,  with  respect  to  opening  and  widening  some  gaps  under  the 

STnio  part  W the  42d  section!  vvhich  fSSprweirs  hi 

A?!  \ ? S ^ ^ be  made  or  enforced  by  law  previous  to  the  passino-  of  the 

Milts^  ^ controversy  could  arise  upmi  these 


Regulation  of  Fishing  and  Mill  Weirs,  when  Compensation  is  to  be  made. 
Sections  41,  42,  43,  44,  45,  46.  47,  48  49  50  .51  •;<>  c i 

shares  in  fishing  weirs,  in  which  gaps  could’not  be  enforced  Lw  Queens 

the  Act,  and  for  which  compensation  shall  be  made.  ^ of 

Remarks. 

The  whole  of  this  legislation  has  been  a dead  leffpi-  nnrJ  :c  i;l«i„ 
the  law  is  altered.  The  proviso  of  the  4lst  section  and  the  firet  par^t  of  the 
recognising  the  existence  of  weirs,  in  which  by  law  no  Queen’s  Sar2  Stld  f T’ 
previous  to  the  passing  of  the  Act  and  fiiihno  tn  rUfir.  ^ Yueeiis  snares  could  be  enforced 

L enforced,  leaLthl  iSion  jra  " 

Ihoee  sections  clearly  refers  to  the  tstli  section  of  26  ^eo  3 ’c  M reS  eT 

frorrr  liability  to  prostration  weirs  of  which  proprietors  W £,1  so  n “l  a 

for  31  years,  or  liave  held  by  patent  or  chnifer  mwnt  THr  P“«ssion 

stances,  and  in  what  manner  the  Qneen’s  share® could  he  pnferc.1 

the  Act  passed,  it  would  clearly,  under  the  provision  o^the69thlcf“''r?n  '5““°® 

Commissioners  to  have  it  done  ; hut  frame?  as  the  6 & e Vfet  is  Jid  *'"= 

proceedin|fto  doubTflri 

to  it,  Lfrr/e  rfts2';St  l^aZuTSertlS  t S'"  A»it,ed 

r"|te’rf  filSrcSve  sTSnl  MWdll'LVriT h Ph™2«et  to^he 

incur  the  preliminary  expense,  which  camiof  l-i«  V2.,w«  buu  to  do  so.  No  one  will 

to  be  assessed  agree.  Such  cumbrous  legislation  is  quTe  i^appLal^ 
the  parties  to  be  assessed  are  not  those  who  would  derive  tlm  lSw  I question,  and 
be  served  in  opening  such  weir«  bu  xvhJ^K  tRo  ® largest  benefit;  those  most 
brood,  are  the  public,  who  fish  iiVthe^ ‘iaeway's^andTouS'the  '’5  ft'’ 

right  of  all  subjects.  ' ““  “=  “»st  under  the  commou-law 

by  which  it^il  dMelS'S  '«pect  tc  the  test, 

out  compensation,  by  investing  the  Commissioners  with  ^ should  not  be  opened  with- 

wiiat  weim  came  under  the  exception  in  ‘>6  Geo  3-  ami to  ^certain  by  inquiries 

not  be  quite  clear,  we  think  it  would  be  expedient  to  rendi  them^f 
Were  tins  done,  the  powers  of  the  rommicro;,.  ®uaer  them  so  m an  amended  Act  ^ 
miglit  be  made  available  for  effecting  the  object  oTthe"^eya^^  sections, 

weu-s  now  existing  without  gaps  might  he  so  riduced  inLmh«  of 

sum  required  for  compensation  so  triflino-  that  it  mio-ht  K render  the  agoregate 

assessment  funds,  advance  being  made  first  from  some  otom^ublk 


Removing  Nstuhal  Odsteoctions,  and  making  Passes  over  Mill  We,..  ■ ■ 

in  1842  (before  passing  of  the  Act),  existing 

"l->  “PPli-fion,  aud  cEpeuse  being  paid  shall 

by  pS  maSg* httTo^  "P-  -P»se  being  provided 

ap^M  to  twfpSp'osm  "•  '’“"‘Is  raised  by  assessment  may  be 

itEMARxs. 
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Remarks. 

In  very  few  instances  have  parties  come  forward  to  provide  funds  for  these  purposes  • few 
lave  a sufflcieut  individual  interest  to  induce  them  to  do  so.  It  is  of  great  importance  tha" 
such  passes  should  be  made  generally  throughout  Ireland  1 the  benefit  would  te  verrurSt 
to  the  fisheries,  not  merely  to  parties  above  those  weirs  but  to  the  public  below  and  around 
the  coasts,  as  m the  case  of  gaps  in  fishing  weirs,  as  the  impediment  to  the  heavy  breeding 
hall  seeking  to  ascend  the  nvers  to  spawn,  in  the  close  season,  is  far  the  rweater  evil  of  such 
obstructions.  '=’ 

seething  may  in  time  be  effected  towards  a remedy  for  this,  through  the  application  of 
toe  finds  raised  by  assessment  under  the  nth  & 12th  Viet.,  but  the  frocess  mlist  be  very 
^cctcT*  ^ required  for  paying  persons  to  protect  the  fish  which  may 

It  would  appear  not  to  be  inconsistent  vvitli  equity  to  compel  millers  to  beai-  this  exnense 
when  It  18  lemembered  that  the  public  have  conceded  great  privileges  to  that  class  in 
Aren't  hlghtr’  and  to  raise  them  to 

Next  in  imporiance  regarding  the  regulation  of  mill  weirs,  without  interferine  with  the 
miilmg  power,  is  providing  means  to  prevent  the  fish  from  entering  the  tail  races  of  mills 
and  we  have  no  doubt  that  this  also  can  be  effected  without  any  injury  whatever  to  the 
milling  interest,  by  erecUng  gratings  set  m frames,  which  could  be  removed  at  all  times 
when  the  water  might  be  so  high  as  lo  require  a perfectly  uninterrupted  flow  from  the  wheel 
to  pievent  backwater.  For  the  object  eflectmg  the  passage  offish  those  gratings  would  only 
be  requiied  when  the  water  is  low ; because  when  it  is  high  there  would  be  sufficient  sti-eam 
m the  natuial  bed  of  the  river  to  induce  the  fish  to  approach  the  pass  over  the  weir,  and  at 
this  low  state  of  water  the  gratings  could  not  by  possibility  throw  back  water  upon  the 

^ *^®y  «*'®  "twilling  to  admit 

the  nghts  of  any  interference  whatsoever,  and  endeavour  to  have  it  established  that  their 
mteiests  aie  paramount  to  all  others.  Still  we  will  venture  to  assert  that  their  most  eminent 
engineers  cannot  honestly  dissent  from  the  proposition  which  we  submit.  We  think  there- 
foie,  that  this  question  should  be  amply  investigated,  and  that  it  is  sound  policy  in  go- 
vermng  the  resources  of  a country,  to  prevent  any  class  or  interest  from  sacrificing  another 
when  It  can  be  avoided,  without  either  loss  to  individuals  or  the  community  at  lar^. 


.Apfiendix,  No. 


Power  to  erect  Stake  Weirs. 

Section  18  empowers  proprietors  of  several  fisheries  to  erect  stake  weirs  and  bav  nets 
subectto  provisions  of  Act.  ® ' 

exuS*‘°°  empowers  occupiers  of  land  to  erect  stake  weirs  where  no  several  fishing 

Section  20  regulates  the  size  of  meshes  of  stake  and  bag  nets 

Section  21  provides  that  no  stake  net  shall  be  placed  so  as  to  be  injuriou.s  to  navi- 
feoioved  empowers  Commissioners  to  declare  them  a nuisance,  and  order  them  to  be 

li  to™  ,h“  eSrtS  S‘a  *'''’“**  “ 

I Vf  *’’*  ""to"  portions  of  rivers,  where  weirs  have  been 

established  for  20  years  before  the  passing  of  the  Act 
Section  24  saves  the  right  to  erect  in  narrow  portions  of  rivers  to  the  owners  of  several 
fishenes  where  weirs  have  been  established  for  10  yearn.  '^vvu«i=.  oi  several 

Section  25  saves  the  nght  to  erect  head  weirs  in  narrow  portions  of  rivers 
Section  26  provides  that  stake  weirs  shall  not  extend  beyond  low  water-mark. 

Remarks. 

toJpmpl“of1S,odtc“e  ® ?*■  “>  h""  1>«"  for 

b.in|  limited  to  toe  ” S •'>"  P"'-'"!.'" 

rights  of  thp  niibli(%  Titow  ^ a-  ^ t , owners  of  several  fisheries,  the  common-law 

pfrotoely  wiSroal^^^  f"'*''"  b""o6*  of  a very  fsTcom" 

uninterrupted  fishing  and  navigatimrof  ^ subjects  to  the  free  and 

have  been  felt  by  tlfose  whrfanS  onpd  1 T “PP"""  *° 

toe  23d  section  i/a  way  calciated  toTem?  f '/■  tocognised  m the  proviso  to 
of  rioht,  as  between  litigation  and  dispute,  and  leave  toe  question 

■the  Act.  ^ individuals  and  the  public,  pretty  much  as  it  stood  before  the  passing  of 

tioS'oftstaiS^lf/iS*’™'^  ■!“  to  ‘ho  "Otoow  por- 

obiection  mivlit  be  felt  nnon  if  mouths  of  mere,  been  held  inviolate,  miichiless 

20  years  in  I e cisc  iTff  „ P’”  Pthhoi  hut  the  saving  of  weirs  established  for 
has  led  to  V ’ “ anothct,  contained  in  the  23d  and  24th  sections 

ihe  ntihli.-  f abuse,  and  been  the  cause  of  inflicting  an  aggravated  degree  of  injury  upon 

Act  m placed  whSrthev  ‘ Passing^of^he 

tribunals  S ^ ^ ^ formerly  been  prostrated  by  legal  means,  through  the  ordinary 

difficulty  h^s^been  ^ ^ the' public  in  the  assertion  of  their  rights ; and  greS 

•difficulty  has  been  experienced  m obtaining  convictions  before  magistrates  in  such  cases, 

“ 3 arising 
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A„pe.di».No,  ,5.  f'o”  the  difficulty  d»te^  the  ttue  inle.T.retatio„  of  the  Act  with  reepeet  to 

aud'ffie  no  doubt  upon  thte  question,  and 

”%"‘ll'piSKfuo^  ehall  be  placed  so  as  to  he  injurious  to  navigation, 

and  empowers  the  Coaunissioners  to  remove  them. 

The  Sommissionevs  have  not  exercised  this  power,  and  it  may  be  very  questionable 
whetheh™  expedient  that  theyshouldbe  invested  with  ,t,  beeanse  with  respect  to  , nav.m- 
tion,  the  Admiralty  have  ample  powers  under  *e  “™»n  kw  with^ reference  to  it.  We 

idisputed,  it  ' --w«.-cir.e.  n w nr^  n 

le  question  o: 
g imposed  tl 

more  than  kbre 


emtarrassing  doty  upon  the  Commissioners, 
quite  foteiL  to  the  question  of  fisheries,  and  places  them,  we  think,  m a false  position,  the 
Lgislaturf  having  imposed  this  duty  upon  them.  Slrietly  speaking,  they  should  peitorm 

it,lnd  failing  tofo  si;  a public  d^epart^^^^^^ 


Legislature  having  imposed  this  duty  upon 


pleaded^to  juries  by  lawyers  that  the  Commissioners  of  Pishenes  have  not  considered  stake 
Lira  injuvions  to  ivigation,  otherwise  they  would  no  doubt  have  administered  the  law  and 
performid  the  duties  imposed  upon  them  by  the  Act,,  and  this 

effect:  while  we  believe  the  real  cause  of  the  Commissioners  of  Fishenes  declining  to  act 
has  been,  that  it  vpould  involve  the  prostration  of  almost  all  weirs,  and  render  entiiely  nuga- 
tory the  whole  provisions  of  the  5 & 6 Viet.,  purporting  to  legalise  them,  m any  positiori 
almost,  within  the  mouths  of  harbours,  no  matter  what  the  breadth  of  the  channel 

might  be.  , . _x-  i n 

lection  25  saves  the  right  to  erect  head  weirs  m narrow  portions  of  rivers  to  paities  legally 
entitled  by  charter  or  prescriptive  right ; and  Section  26  saves  the  nglit  to  extend  such 
weim  beyond  low-watef  mark.  Here  again  occurs  a more  embarrassing  point,  with  regard 
to  navigation,  than  even  in  the  case  of  stake-weirs,  because  the  extension  beyond  low-water 

mark  necessarily  involves  a more  decided  and  material  obstruction  to  navigation. 

Taking  a broad  vievf  of  the  question  of  stake  weirs,  we  think  that  any  benetit  which  might 
accrue  to  the  community  at  large  by  enabling  a certain  class  of  persons,  limited  m number, 
to  use  engines  of  this  description  upon  the  assumption  that  a greater  quantity  of  fish,  in  the 
at'gregate,  would  be  captured,  and  which  we  very  much  doubt  woidd  be  the  result,  is  far 
more  than  overbalanced  by  the  means  of  employment  to  thousands  aflorded  by  fishing  being 
cut  off,  while  the  industry  of  the  lower  classes  who  ply  with  sma.ll  craft  within  our  harbours 
and  tideways  is  also  greatly  crippled,  and  injuriously  interfered  with ; and  upon  these  grounds 
we  think  it  would  have  been  more  consistent  with  sound  principles  of  political  economy,  as 
well  as  of  public  justice,  not  to  have  gone  farther  in  legalising  stake  and  bag  nets  than 
sanctionino-  their  use  upon  the  open  coasts,  outside  the  mouths  of  hai-bours  and  estuaries, 
where  other  means  cannot  be  used  so  effectively,  and  where  small  craft  do  not  ply  in  any 
considerable  number.  „ , , ■ ■ ■ 

We  further  submit,  that  upon  other  considerations,  the  state  of  the  law  as  it  exists  is 
objectionable,  and  its  provisions  quite  inconsistent  one  with  the  other,  and  that  it  has  a bad 
tendency  upon  the  public  mind ; for  that  while  in  one  sense,  as  relates  to  fishing,  stake 
weirs,  under  the  provisions  of  the  5th  8c  6th  Viet.,  may  be  legal  in  certain  portions  of  har- 
bours and  estuaries  over  three-fourths  of  a mile  wide,  in  another  sense  they  may  not  be  so, 
and  cannot  become  so  by  any  length  of  time,  as  regards  navigation ; hence  they  can  only_ 
be  maintained  by  sufferance  of  the  public,  and  are  likely  to  perpetuate  a fruitful  source  of 
dispute  between  antagonistic  interests,  the  power  of  wealth  and  station  perhaps  too  often 
prevailing  against  the  humbler  classes,  who  can  only  be  taught  to  respect  and  obey  the  laws 
by  knowing  that  tliey  are  uniformly  and  impartially  administered. 


Mouths  of  Rivers. 

Section  22  provides  that  stake  nets  shall  not  be  placed  in  mouths  of  narrow  rivers,  or 
within  one  statute  mile  seaward  or  inwards,  and  empowers  Commissioner's  to  define 
mouths. 

Section  27  provides  that  draft  nets  shall  not  be  used  in  mouths  of  narrow  rivers,  or  within 
half  a mile  seaward . Provides  also,  that  nets  shall  not  be  drawn  or  stretched  entirely  across 
tlie  mouth,  or  any  other  part  of  any  river. 

Remarks. 

We  consider  the  law  requiies  amendmeut  in  these  respects. 

1st.  With  respect  to  the  prohibition  to  use  draft  nets  within  half  a mile  seaward  of  the 
mouths  of  rivers,  the  Commissioners  should  be  left  a discretionary  power  to  prohibit  the  use 
of  such  nets,  also  inwards  in  some  narrow  rivers  ; the  object  of  t£e  law,  which  is  to  permit  a 
portion  of  the  fish  to  ascend  the  fresh  water,  is  defeated  for  want  of  this  power,  as  persons 

can 
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can  come  inside  the  mouths  of  rivers  and  use  such  nets,  in  a manner  very  injurious  to  the  Appendix,  No. 
fisheries  generally.  To  this  exception  there  should  be  no  saving  for  several  rights,  either  real 

or  assumed,  as  the  regulation  is  calculated  to  benefit  all  interests,  n . , • , 

2dly.  With  respect  to  stretching  nets  entirely  across  rivers,  the  object  of  toe  law  is  also 
defeated,  because  falling  short  by  one  inch  comes  within  the  law,  while  the  intended 

to  be  guarded  against  is  committed  with  impunity.  The  Commissioners  should  be  invested 
with  pmwer  to  regulate  the  length  of  the  nets  to  be  used  according  to  the  breadth  of  the 
rivers. 


Geneeal  Remarks. 

Having  referred  to  the  material  points  which  we  consider  require  amendment,  it  may  be 
right  to  add,  that  there  are  minor  ones  in  the  5th  8c  6th  Viet,  and  subsequent  Acts,  which  if 
an  Act  were  about  to  be  passed  to  consolidate  these,  should  be  attended  to  ; but  it  may  be 
unnecessai’y  to  submit  them  in  detail.  . , , 

The  salmon  fisheries  of  Ireland  are  so  circumstanced  with  respect  to  mixed  public  and 
private  rights  (the  former  so  far  predominating  in  amount)  and  conflicting  bodies,  of  upper 
and  lower  tidal,  and  fresh  water  interests,  that  they  cannot,  as  we  believe,  be  governed  so 
as  to  improve  them  in  any  material  degree,  except  through  a public  department,  and  this 
principle  appears  to  have  been  fully  recognised  by  the  Legislature  when  the  5th  & 6th  Vic- 
toria passed.  . -1  ,1  Ox 

The  deep-sea  fisheries  also,  including  the  oyster  fisheries,  require  very  considerable  btate 
retrulation ; they  are  in  many  respects  differently  circumstanced  from  those  of  England, 
both  with  respect  to  the  condition  and  habits  of  the  people  engaged  in  prosecuting  them, 
and  their  o-eogWphical  character  is  also  different ; the  many  and  deep  indentations  of  the 
Irish  coas^  where,  in  narrow  spaces,  the  fishermen  are  concentrated,  pursuing  different  modes 
of  fishing,  require  rules  and  regulations  to  be  made  and  enforced,  which  could  not  be  effected 
by  a system  of  self-government,  by  the  people  engaged  in  them. 

The  Legislature  also  recognised  this  principle  with  respect  to  tlie  deep-sea  fisheries  of 
Ireland,  when  the  Act  of  1842  passed,  as  will  appear  by  reference  to  its  provisions,  and 
imposed  many  important  and  onerous  duties  upon  the  Commissioners  connected  with 
them.  -n-  u- 

To  carry  out  the  direct  requirements  of  the  Legislature  contained  in  the  Fishing  Acts, 
adequate  means  have  not  heretofore  been  applied ; there  have  been  only  two  inspectors  em- 
ployed to  perform  ail  the  duties  connected  with  both  sea  and  inland  fisheries,  and  the  whole 
sum  annually  expended  by  the  State,  since  1842,  has  not  exceeded  an  average  of  1,200/.  a 
year,  for  salaries  of  inspectors,  clerks,  travelling  expenses,  and  advertisements  j in  fine,  for  all 
expenses  incurred. 

We  respectfully  submit,  that  if  it  be  considered  expedient  to  continue  upon  the  statute 
book  those  laws  which  impose  upon  a State  Department  specific  duties  for  the  public 
service,  that  those  duties  should  be  faithfully  and  fully  discharged,  and  the  means  afforded 
fordoing  so,  and  that  to  carry  this  into  effect,  the  estimate  which  vve  submit  would  be 
required.  And  considering  the  importance  to  the  country  of  so  governing  the  Irish  Fisheries, 
as  to  enable  them  to  advance  in  improvement,  and  the  bad  moral  effect  produced  by  not 
carrying  out  the  existing  laws  affecting  them,  by  which  the  lower  classes  are  made  to  hold 
other  laws  in  disrespect,  we  are  fully  persuaded  that  the  sum  proposed  would  soon  become 
reproductive  many  fold,  in  collateral  advantages  to  the  community  at  large. 


Estimate. 

£.  s.  d. 

The  Commissioners  of  Fisheries,  at  600/.  per  annum  each  - - - 

1,200  - - 

Four  Inspectors  for  Ireland,  at  250/.  each,  to  cover  travelling  allowance 

1,000  - - 

Two  Clerks  in  office  at  Dublin,  at  126/.  each  - . - - _ 

Incidental  expenses,  travelling,  advertising,  educational  purposes,  tracts, 

250  - - 

models,  &c.  - --  --  --  --  -- 

1,660  - - 

£. 

4,000  - - 

The  second  section  of  the  5 & 6 Viet.,  cap.  106,  contemplates  the  necessity  for  and  pro- 
vides for  the  appointment  of  these  inspectors,  who  should  be  working,  practical  men,  and 
whose  services  we  think  are  indispensable,  for  the  purpose  of  assisting  the  Commissioners  in 
their  administrative  duties,  of  guarding  against  encroachment  upon  public  rights  in  the 
salmon  fisheries,  and  of  ensuring  the  due  regulation  of  fishing  weirs.  Their  services  would 
also  be  valuable  and  much  required  in  the  regulation  of  the  sea  fisheries,  and  in  communi- 
cating instructions  to  those  engaged  in  them. 

J.  Redmond  Barry, Commissioners  of 
W.  J.  Ffennell,  J Irish  Fisheries. 

Office  of  Public  Works, 

Department  of  Fisheries,  18  April  1849. 
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Jlppendir,  No.  ]6.  LETTER  from  Joshua  Malcomson,  Esq.,  to  Francis  Scully,  Esq. 

Dublin,  5 Mo.  6,  1849. 

Having  called  on  the  Commissioners  for  Irish  Fisheries  whilst  here,  I learn  from  them- 
that  they  liave  reported  to  the  Committee  now  sitting,  suggesting  that  millers  should  be 
obliged  to  erect  passages  for  fish  over  their  weirs,  at  tlieir  own  expense,  as  also  to  put  up 
gratings  behind  their  water  wheels  so  as  to  prevent  fish  from  coming  up  these  tail-races. 
Now,  the  Commissionei's  think  that  “it  would  be  only  consistent  witli  equity  to  compel 
millers  to  bear  the  expense  of  erecting  those  passages  or  stairs,  inasmuch  as  the  public 
have  conceded  to  them  great  privileges,  &c.  See.”  In  reply  to  this,  I believe  it  will  be 
found  that  the  millers  generally  pay  high  rents  for  the  water  power  they  occupy,  and  have 
expended  large  sums  in  erecting  mills  thereon,  so  that  it  is  not  to  them  that  the  public 
have  conceded  those  great  privileges,  but  to  the  |ivoprietors,  or  those  who  owned  the  right 
of  fishing  where  those  mill  weirs  were  erected  ; it  would,  therefore,  be  a great  injustice  to 
compel  the  millers  to  pay  the  expense  of  erecting  those  passages;  and  by  the  6th  & 6th 
Vict.,  c.  92,  sec.  63,  it  should  he  borne  by  the  parties  applying  for  it.  With  regard  to- 
gratings  in  tail-races,  in  most  rivers  it  would  completely  choke  up  their  water  wheels ; for 
instance,  on  the  Suir,  at  Clonmel,  the  mills  are  worked  by  the  running  stream,  having  very 
little  fall,  and  as  such  gratings  would  obstruct  tlie  passage  down  the  stream  of  atl  the 
stuff  that  comes  down  such  a river  as  the  Suir,  it  would  act  as  a dam  behind  the  water 
wheels.  The  Commissioners  propose  having  those  gratings  movable,  but  as  most  of  the 
Irish  nvers  are  subiect  to  high  floods,  and  pai-ricularly  Uie  Suir,  it  would  be  impossible  to- 
remove  them  m high  water;  besides,  in  other  mills  the  tail-races  are  used  as  canals  for  the 
purpose  of  conveymg  the  produce  to  and  from  the  mill,  so  that  no  gratings  could  be  erected 
in  them  any  way  without  being  of  very  serious  injury. 

(signed)  Joshua  Malcomson, 


Appendix,  No.  17. 


Appen^No/17.  At  a Meeting  of  the  Millowners  of  Clcmml,  Caher,  and  Neighbourhood,  held  at  the 
Chamber  of  Commerce  at  Clonmel,  5th  Month,  lOth,  1849, 

Richard  Grubb,  of  Caber  Abbey,  in  the  Chair, 

This  meeting  having  been  convened  for  the  purpose  of  considering  a report  issued  by 
J.  Rar^  and  W.  J,  Ffennell,  esqrs.,  inspectors  of  fisheries,  who  have  expressed  their  wish 
that  millers  should  state  their  views  on  the  subject,  * 

‘ V ■'“'ia'Kl  “pprofed  of,  which  explains  our  decided  objec- 

tions  to  their  proposition,  be  forwarded  to  them  by  our  chairman.  ^ 

Eesoked,  That  dot  chairman  be  reqiMted  to  forward  the  report  from  J.  Barry  and  W.  J. 

See  on'Xhlril*  So”"®™!!®.  Bart. ; the  Chairman  7{  the  Com- 

Richard  Grubb,  Chairman. 
Barclay  Clihhom,  Secretary. 


Esteemed  Friend,  Caher  Abbey,  Caller,  5th  Month  14th  1849 

Having  been  instructed,  as  cliaii-man  to  a meeting  of  the  millownpr«  nf  ru.,  ’i^n  i' 
and  neighbourhood,  to  transmit  to  thee  a copy  of  a^ep„H  SlllTb;  J 
Ffenneir,  esqm.,  msnectors  of  fisheries,  with  a reply  thereto  ftom  millers^,  tfifeh  freapltfulW 
equest  may  have  tliy  serious  consideration,  being  a matter  of  all  importance  to  312  as 
well  as  affecting  the  prosperity  of  the  countiy ; p ce  to  miners,  as 

T.  Chisholm  Anstey,  Esq,  M.  P.  (si^Sr”’  Bkhm-d  OruU. 


Gentlemen,  ^ Clonmel, 

.ssiEss-ssiiiis 

passed 
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■passed  in  the  year  1842,a0tei'  a most  careful  investigation  of  the  subject,  and  much  evidence 
heard  at  both  sides.  Section  63  makes  it  lawful  for  the  Commissioners  td  make  such 
alterations  in  mill  weirs  as  they  may  consider  necessary  and  desirable  for  affording  a passage 
for  fish  j but  expressly  and  justly  provides  that  such  works  shall  be  made  at  the  expense  of 
the  party  applying  for  such,  and  most  carefully  guards  against  impairing  the  navigation,  or 
lessening  or  impairing  the  effective  working  power  of  the  mill  or  factory.  We  do  not  object 
to  these  clauses,  if  carried  out  on  the  same  equitable  principle  by  the  Commissioners,  but 
we  do  not  consider  it  fair  or  just  that  we  should  be  subjected  to  a heavy  expense,  where  our 
mill  or  factory  will  not  derive  any  benefit  thereby ; and  further,  we  consider  it  very  unjust 
that  millers  should  be  enforced  to  carry  out  any  plan  that  may  be  proposed  in  the  altera- 
tion of  their  weirs  which  may  place  them  at  variance  with  their  neighbours,  who  are  most 
tenacious  that  no  injury  should  be  done  to  their  lands  adjacent  to  the  weirs  by  any  increase 
of  water  being  thrown  on  them  during  the  time  of  floods. 

You  allege  that  mill  weirs  have  been  erected  contrary  to  law,  from  which  we  entirely  dis- 
sent, as  they  have  been  virtually  acknowledged  by  many  Acts  of  the  Irish  Parliament, 
enacted  for  the  encouragement  and 'protection  of  mills,  bleach-greens,  &c.,  and  empowering 
landowners,  although  strictly  limited  in  other  respects,  to  grant  leases  in  perpetuity  of  miU 
sites,  and  land  for  the  purpose  of  erecting  mills  and  fectories,  and  calling  it  felony  mali- 
ciously to  disturb  a mill  weir;  proving  how  fully  our  native  Parliament  was  aware  of  the 
advantages  of  protecting  and  aeveloping  the  water  power  of  Ireland,  nature  not  having 
given  us  a supply  of  coals.  As  to  gratings  either  above  or  below  wheels,  we  are  convinced 
such  cannot  be  erected  without  great  injury,  in  which  opinion  we  are  strengthened  by  the 
decided  evidence  of  our  principal  mill  engineer  in  the  South  of  Ireland  ; and  further  tieg  to 
remark,  that  efi'ectually  to  prevent  the  admission  of  fish,  the  bars  should  be  so  close  as  to 
occupy  a gi-eat  portion  of  the  water-way ; supposing  them  to  be  about  two  inches  apart, 
and  made  of  half-inch  iron,  the  slightest  that  could  be  used,  there  would  be  six  of  these 
bars  to  each  foot,  collectively  one-fourth,  and,  with  friction,  impeding  fully  one-thivcl  of  tlie 
stream ; floating  substances  m abundance  would  be  caught  by  so  narrow  a grating ; besides, 
many  of  the  tail  races  form  a part  of  the  navigation  to  and  from  the  mill,  consequently,  no 
grating  could  be  placed  thereon.  Our  tail  races  are  not,  in  general,  wider  than  the  water 
wheel ; the  contraction  by  grating  being  fully  one-third  would  be  fatal  to  our  establish- 
ments. We  venture  to  assert  that  this  interference  with  our  rights  is  not  a public  measure, 
one  only  sought  for  by  a fe-w,  and  that  any  uncertain  take  of  fish  beai-s  no  comparison  to 
the  actual  advantage  derived  by  the  country  from  the  employment  afforded  by  mills,  bleach- 
works,  and  manufactories,  and  to  the  great  stimulus  given  by  them  to  the  agriculture  of  the 
country.  We  consider  it  most  discouraging  to  millowners  and  manufacturers,  who  have 
expended  large  sums  on  the  faith  of  existing  Acts  of  Parliament,  that  they  should  be 
deterred  by  a measure  being  so  frequently  brought  before  Parliament  which  they  considered 
at  each  time  settled  ; thus  depriving  them  of  that  confidence  so  essential  for  the  further 
outlay  in  improvements,  and  totally  preventing  all  new  erections  of  mills  or  factories  on  the 
numerous  sites  abounding  in  this  country. 

We  beg  to  apologise  for  the  length  of  this  communication  ; but  it  being  a subject  of  all 
importance  to  us,  and  the  prosperity  of  the  county,  must  plead  our  excuse,  and  we  now,  in 
the  same  spirit  of  candour  with  which  you  addressed  us,  reply  to  you,  and  beg  to  request 
that  you  will  lay  this  letter  before  the  Committee  now  sitting  on  Irish  Fisheries,  along  with 
the  report  you  sent  us. 

(signed)  Richard  Gmbh,  Chairman. 

To  J.  Barry  and  W.  Ffennell,  Esqrs.  Barclay  Clihborn,  Secretary. 

Inspectors  of  Irish  Fisheries. 


Appendix,  No.  18. 


RETURN  of  Prosecutions  for  Offences  against  ihe  Fishery  Laws  before  the  Magis- 
trates at  Sessions  in  the  City  of  Waterford,  during  the  Month  of  May  1849;  and  of 
any  Correspondence  with  the  Irish  Fishery  Commissioners  on  the  subject  of  the  said 
Prosecutions. 


Department  of  Fisheries. 

Sir,  Office  of  Public  Works,  Dublin,  23  May  1849. 

I BEG  to  report  for  the  information  of  the  Board,  that  I proceetled  to  Waterford  00 
the  loih  inst.,  to  assist  the  sessional  Crown  Solicitor,  who  had  received  instructions  from 
the  Executive  Government  to  prosecute  persons  who  had  erected  illegal  stake  weirs  in  the 
river  Suir. 

It  is  unnecessary  for  me  to  enter  into  any  lengthened  statement  of  the  circumstances 
connected  with  ilie  illegal  weirs  in  this  locality,  as  the  Board  are  fully  in  possession  already 
of  the  manner  in  which,  since  the  year  1843,  many  persons  in  the  better  rank  of  life  have 
persevered  in  holding  ihe  law  in  defiance,  after  the  repeated  decisions  iu  the  superior 
courts,  which  have  From  time  to  time  determined  the  illegality  of  those  weirs  ; but  not- 
withstanding which,  Mr.  Barron,  the  local  Crown  Solicitor,  felt  it  his  duty  now,  in  pursu- 
ance of  the  instructions  he  received,  to  summon  a number  of  persons  for  erecting  no  less 
than  twenty  illegal  weirs. 

0.40.  X Some 


Appendix,  No.  17. 
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Some  of  those  parlies  were  summoned  to  Waterford  petty  sessions  for  the  15th  inst., 
but  an  objection  having  been  raised  by  counsel  for  the  defendants,  that  it  was  not  in  the 
proper  petty  sessions  district,  after  hearing  two  or  three  of  the  cases,  an  adjournment  to 
the  18th  inst.  to  Caliaghane  sessions,  iti  same  county,  was  agreed  to,  where  a portion  ot 
the  complaints  shouUl  be  heard,  the  remainder  to  be  tried  at  the  petty  sessions  of  Kilmacow, 
in  the  county  of  Kilkenny,  on  the  28th. 

The  nature  of  the  offences  may  be  thus  clas,secl  ; viz,, 

ist.  Weirs  which  had  been  erected  for  the  first  time  in  that  portion  of  the  nver  Suir 
where  the  breadth  of  the  channel  at  low  water  of  spring  tides  is  less  than  three-fourths  of 
a mile,  and  which  come  within  the  provision  of  the  22d  sect.  5 & 6 Viet.  cap.  106. 

2d.  V'eirs  upon  sites  where  persons  had  been  convicted  for  previous  erections,  both  at 
common  law  in  the  superior  courts,  and  before  magistrates  under  the  statute. 

No.  1.— William  Power  of  Christendom,  on  the  15th  inst.,  at  Waterford,  was  convicted, 
and  fined  5 1.  for  erecting  a weir  upon  a site  where,  for  a former  erection  by  him,  he  had  been 
convicted  upon  one  occasion,  and  upon  two  other  occasions  he  had,  upon  proceedings 
being  threatened,  voluntarily  prostrated  the  weirs  ; he  pleaded  in  mitigation  that  upon  this 
occasion  he  had  also  removed  the  weir  after  the  summons  bad  been  served  upon  him. 

3. Patrick  Shallow,  of  Snow  Haven,  was  convicted  and  fined  5/.  under  circum- 

stances nearly  similar,  but  the  jurisdiction  of  the  magistrates  to  try  the  case  in  the  Water- 
ford district  was  disputed,  and  remains  to  be  decided  by  the  law  advisers  of  the  Crown. 

1^0.  3. Patrick  Power  of  the  Island  was  fined  6 d.  only,  I believe  inconsequence  of  his 

having  paid  7 /.  lOJ.  for  license  under  the  late  Fishery  Act,  which  he  forfeits. 

Nof4. — On  the  i8lb  instant,  at  Caliaghane  sessions,  Andrew  Power  of  the  Island  was 
fined  3Z.  15  s.,  half  the  amount  of  the  licence-duty,  which  he  had  not  paid,  and  had  removed 
the  weir.  , 1 • 

jfo.  g. — Robitison  Thomas  of  Ballinahill ; complaint  dismissed  on  the  ground  that  weir 
was  only  partially  erected. 

No.  6. — Wilson  Kent,  Ballycannane ; case  dismissed  for  want  of  sufficient  evidence. 

IJo.  7. — John  Dobbyn  and  John  Dwyer  of  Baliycannane.  This  weir  was  sworn  to  be 
William  Dobbyn’s,  brother  to  defendant.  The  weir  was  removed  upon  the  present  prose- 
cution being  directed. 

One  of  the  Messrs.  Dobbyn  was  previously  convicted  for  erecting  a weir  upon  this  site. 
Their  father,  at  whose  place  the  weirs  have  been  erected,  is  a person  of  property  and  station. 

I believe  a magistrate  of  the  county. 

No.  8. — Charles  M'Carihy  of  Faithleg.  No  evidence  to  prove  he  erected  the  weir. 

g. — James  Williams  of  Faithleg.  Pleaded  that  summons  was  not  served  upon  his 
house ; that  it  was  served  upon  another  house ; the  bouses  are  under  the  same  roof. 

No.  10. — Michael  Power  of  Snow  Hill.  The  proofs  in  this  case  were  as  follows:— That 
in  1847  two  persons  abated  a weir  on  this  site,  in  consequence  of  law  proceedings  against 
them,  and  Mr.  Horace  Fitzgerald,  counsel  for  the  prosecution,  pleaded  that  in  consequence 
the  present  weir  was  essentially  a new  erection,  and  came  within  the  provision  of  the  22d 
section,  not  having  been  established  for  20  years  before  the  passing  of  the  Act  5 & 6 Viet, 
c.  106. 

It  was  pleaded  on  the  other  hand,  by  Mr.  Alcock,  for  the  defendant,  that  although  there 
might  have  been  a conviction  against  other  persons  in  1837  common  law  under  a 
criminal  indictment,  still  that  it  did  not  bar  the  present  defendant,  Michael  Power,  from 
asserting  his  right,  upon  the  ground  that  a weir  upon  this  site  had  been  established 
20  years  before  the  passing  of  the  Act,  and  that  he  came  under  the  saving  in  the 
23d  section.  He  proved  that  a weir  had  existed  25  years  before  that  period  upon  this  site, 
which  however  bad  been  prostrated  by  the  cot  fishermen. 

Three  local  magistrates  agreed  to  dismiss  the  complaint,  the  stipendiary  magistrate, 
Mr.  Tabateau,  being  for  a conviction.  In  the  10  remaining  cases  Mr.  Barron,  the  Crown 
Solicitor,  declined  to  proceed,  as  his  proofs  were  similar  to  those  in  No.  10,  and  it  would 
therefore  be  useless  to  bring  them  before  the  same  bench  of  magistrates. 

A great  difficulty  has  been  experienced  in  getting  evidence  to  identify  the  persons 
erecting  or  using  some  of  those  weirs,  and  a total  failure  occurred  in  others  referred  to, 
althou^  the  water  bailiff  employed  by  the  Board,  with  the  constabulary,  had  been 
diligently  upon  the  watch  for  two  weeks  previously.  When  they  are  perceived  approach- 
ing, the  persons  fishing  the  weirs  fly  before  they  can  get  sufficiently  near  to  them,  and 
their  movements  are  watched  from  the  surrounding  higfi  grounds. 

Mr.  Barren  endeavoured  to  prove  some  of  the  cases  by  summoning  persons,  whose  names 
he  ascertained  through  anonymous  letters,  but  they  swore  that  although  they  resided  near 
the  weirs,  and  had  seen  persons  both  erecting  and  using  the  weirs  frequently,  still  that 
they  could  not  identify  any  of  the  parties.  An  idea  may  be  formed  of  the  system  pursued, 
and  the  intimidation  which  exists,  by  the  fact  of  the  people,  who  are  injured  by  those  weirs, 
and  of  course  anxious  for  their  suppression,  being  afraid  10  come  forward  publicly  to  give 
evidence,  while  they  resort  to  anonymous  communications,  to  endeavour  to  have  it 
thus. 

This  state  of  things  is  lamentable ; it  endangers  the  peace  of  the  country,  and  engenders 
a disrespect  for  the  laws  generally  in  the  minds  of  those  who  suffer  through  its  violation 
by  persons  who  ought  to  set  a better  example. 


• Jos.  C.  Walker,  Esq.,  Secretary. 


I am,  fkc. 

(signed)  Wm.  J.  Ffemell. 
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Gentlemen,  Dublin  Castle,  2 April  1849. 

I AM  directed  by  the  Lords  Justices  to  transmit  a copy  of  the  Government  Minute  on 
your  letter  of  the  14th  ultimo  with  respect  to  the  re-erection  of  illegal  weirs  in  the  River 
Suir.  Instructions  to  this  effect  were  conveyed  to  Mr.  Barron,  the  sessional  Crown  solicitor, 
on  31st  ultimo,  and  also  to  Mr.  Tabaieau,  s.  m.,  who  has  been  desired  to  put  himself  in 
communication  with  Mr.  Barron,  and  act  accordingly. 

I am,  &c. 

The  Commissioners  of  Fisheries.  (signed)  T.  N.  Redington. 

Write  to  the  sessional  Crown  solicitor  for  countv  Waterford.  State  that  a representa- 
tion has  been  received  from  the  Commissioners  of  fisheries  to  the  effect  that  several  per- 
sons who  have  been  convicted  of  having  illegal  weirs  in  the  River  Suir,  have  re-erected 
weirs  of  that  description  in  the  place  of  those  which  had  been  removed,  and  that  the  per- 
sons have  of  late  erected  similar  weirs.  Direct  the  sessional  Crown  solicitor  to  summon 
before  the  magistrates,  in  the  first  instance,  those  parties  who  have  erected  illegal  weirs, 
and  who  have  been  previously  convicted  for  so  doing.  The  magistrates  should  be  called 
upon,  in  the  event  of  their  convicting,  (as  it  is  supposed  will  be  the  case,)  to  direct  the 
weirs  to  be  prostrated,  and  this  the  constabulary  can  do  under  the  22d  section  of  5 & 6 
Viet.,  c.  106.  Immediately  on  summoning  the  psirties  the  sessional  solicitor  should  report 
to  this  office  what  steps  have  heen  taken,  and  against  whom,  and  the  petty  sessions  to 
which  the  parties  have  been  summoned,  when  he  will  receive  further  instructions.  The 
case  of  Mr.  O’Neill,  which  is  to  be  tried  at  the  next  assizes,  should  not  be  one  of  those 
proceeded  in  at  petty  sessions. 

With  regard  to  the  other  weirs,  where  a conviction  has  not  already  taken  place,  the 
sessional  solicitor  should  cause  informations  to  be  sworn  against  the  parties,  who  should 
be  bound  over  to  the  next  assizes.  I'he  resident  magistrate  and  the  Commissioners  of 
Fisheries  will  be  made  acquainted  with  this  minute,  and  directed  to  communicaie  with  the 
sessional  Crown  solicitor,  and  give  their  attendance  at  the  petty  sessions  when  the  cases 
are  to  be  tried. 

31  March  1849. 


Resolution  adopted  by  a Meeting  of  the  Millowners  and  Proprietors  of  Water  Power  of 
the  County  of  Cork,  21  May  1849. 

Understanding  that  the  Committee  of  the  House  of  Commons  now  sitting  on  the  Irisii 
Fisheries  comemplate  changing  the  provisions  of  the  5 Sc  6 Viet.,  particularly  sec.  63, 
which  aulhorises  the  Commissioners  to  make  certain  alterations  in  mill  weirs,  at  the 
expense  of  parties  applying  for  same,  but  carefulli’ guards  against  any  injury  being  done 
to  the  working  power  of  ihe  mill  or  factory;  and  that  in  place  thereof  it  is  intended  such 
alterations  are  to  be  made  at  the  cost  of  the  proprietors  of  such  weirs,  on  the  application 
of  other  persons,  and  without  due  precaution  to  preserve  the  working  power  from  being 
interfered  with. 

We  consider  such  change  in  the  law  would  be  most  injurious  to  our  interests.  We  do 
not  object  to  the  enforcement  of  said  clause,  if  carried  out  on  the  same  equitable  system  ; 
but  it  would  be  unjust  and  oppressive  to  subject  us  to  heavy  expense  from  which  we  could 
derive  no  benefit,  but  certain  injury,  merely  to  save  the  pockets  of  those  who  feel  an 
interest  in  the  change.  The  said  Act,  5 & 6 Viet.,  was  passed  after  a careful  examination 
of  the  subject,  and  much  evidence  being  heard;  and  we  consider  it  hard  that  a matter 
which  was  so  fully  investigated  by  tbe  Legislature  only  a few  years  since  should  be  again 
brought  forward  without  any  new  or  sufficient  cause  assigned. 

It  has  been  asserted,  in  excuse  of  ihe  repeated  attacks  to  which  proprietors  of  water 
power  in  Ireland  have  been  latterly  subjected,  that  their  weirs  are  “contrary  to  law.”  We 
are  not  aware  of  any  statute  by  which  they  are  prohibited,  but,  on  the  contrary,  they  are 
recognised  by  many  Acts  of  the  Irish  Parliament,  encouraging  the  erection  of  bleach  works, 
mills,  &c.,  one  of  which  makes  it  felony  to  injure  a weir. 

We  understand  it  is  also  sought  to  enforce  the  erection  of  gratings  above  and  below 
water  wheels,  the  bars  to  be  so  close  as  to  exclude  salmon ; this  we  conceive  would  be 
most  objectionable,  in  mnst  cases  ruinous.  Supposing  the  bars  placed  two  inches  apart 
and  made  of  half-inch  iron,  the  slightest  material  that  could  be  used,  they  would  occupy 
one-fourth  of  the  water  way,  and  with  fiiction  reduce  the  supply  of  water  fully  one-third,, 
while  the  many  floating  substances  would  soon  close  such  narrow  apertures  entirely. 

Wc  consider  these  measures,  if  caiTied  out,  calculated  very  seriously  to  affect  the  public 
interests  and  prospects  of  Ireland.  Our  sole  chance  of  ever  becoming  a manufacturing 
country,  capable  of  competing  with  others,  depending  on  our  only  agent,  water-power,  in 
the  absence  of  coal,  and  at  the  present  period  01  unexampled  distress,  when  employment  is 
so  much  wanted,  it  seems  strange  policy  to  attack  a class  who  give  it  extensively,  and  if 
injured  must  throw  very  many  industrious  tradesmen  and  labourers  and  their  families  on 
the  poor  lates.  We  may  also  observe  that  these  measures  do  not  seem  sought  for  by  tbe 
public,  but  by  only  a few  individuals  who  have  not  shown  that  the  labouring  or  any  other 
class  in  the  interior  of  the  country  are  to  be  employed  or  benefited.  Free  trade  has 
enabled  foreigners  to  rival  our  flour  manufacture  even  in  tbe  home  market ; and  we  would 
require  all  the  assistance  and  encouragement  Government  can  give  10  enable  us  to  compeie- 
with  them. 

(signed)  A.  C.  Shaw,  Chairman  (Cork). 

Wm,  Carroll,  Secretary  (Fermoy) 
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Department  of  Fisheries. 

Dear  Sir,  Office  of  Public  Works,  Dublin,  36  May  1849. 

I SEND  you  copies  of  two  memorials  addressed  to  Mr.  Barry  and  me,  from  millers  in 
the  south  of  Ireland,  requesting  that  I would  submit  them  to  the  Committee  on  Irish 
Fisheries  now  sitting. 

I therefore  enclose  them  to  you  as  Chairman,  being  anxious  that  the  Committee  should 
be  in  possession  of  both  sides  of  the  question. 

Yours,  8cc. 

(signed)  Wm.  J.  Ffennell. 

T.  C.  Anstey,  Esq.,  m.  p., 

House  of  Commons,  London. 


To  3.  Sarry  and  W.  J.  Ffennell,  Esqrs.,  Inspectors  of  Irish  Fisheries. 


Gentlemen, 

We,  the  undersigned  millers  of  the  counties  of  Carlow,  Queen’s,  and  Kildare,  having 
heard  with  alarm  that  you,  in  your  official  capacity,  as  Inspectors  of  Irish  Fisheries,  h.ave 
recommended  certain  clauses  to  be  inserted  in  the  Irish  Fisheries  Bill,  now  before  a Par- 
liamentary Committee,  and  which  clauses  if  carried  into  effect  we  are  convinced  will  inflict 
most  serious  injury  and  injustice  011  our  imerests,  take  leave  very  respectfully  to  lay  our 
remonstrance  betore  you,  and  to  state  as  shortly  as  possible  our  reasons  for  objecting  to 
the  said  clauses. 

The  Fisheries  Act,  passed  in  the  5th  anti  6th  Victoria,  empowers  the  Commissioners  to 
make  such  alterations  in  mill  weirs  as  they  shall  deem  necessary  and  desirable,  for  affording 
a free  and  uninterrupted  passage  to  the  fisli,  &c.,  “ without  impairing  or  lessening  the 
effective  working  power  of  niilis,”  and  it  is  expressly  enacted  that  such  alterations  are  to 
be  made  at  the  proper  costs  and  charges  of  the  persons  interested  in  such  fisheries,  &c. 
When  such  a reasonable  and  equitable  clause  as  the  above  has  received  the  sanction  of  the 
Legislature,  it  appears  to  us  in  the  highest  degree  unjust  to  contemplate  placing  the  costs 
and  charges  of  such  alterations  on  the  millers,  who  are  not  particularly  interested  in  such 
fisheries.  We  do  not  believe  that  any  weirs  in  our  neighbourhood  were  ever  built  contrary 
10  law,  most  if  not  all  the  weirs  on  the  Barrow  having  been  erected  for  the  purpose  of 
navigation,  under  charter  granted  by  King  Charles  the  Second.  Now,  with  respect  to  the 
plan  proposed  for  placing  gratings  either  before  or  behind  water  wheels,  we  must  most 
earnestly  protest  against  such  proposal.  Any  grating  that  would  be  effectual  to  prevent 
tlie  entry  of  fish  would  most  unquestionably  diminish  the  working  power  of  mills-  in  some 
situations  we  are  fully  warranted  in  stating  that  such  gratings  would  reduce  tlie’power  at 
least  one-thirfL  • ‘ 


Having  tlius  endeavoured  to  express  our  strong  objections  to  the  alterations  in  the 
1-iiheries  Act,  suggested  by  you,  as  concisely  as  possible,  from  an  honest  and  well-founded 
conviction  that  such  alterations  would  most  seriously  injure  our  water  power  and  that 
they  are  contrary  to  justice  and  sound  policy,  and  hoping  that  vou  will  not  deem  it  your 
duty  to  urge  them  before  the  Parliamentary  Committee,  ^ 

We  are,  &c. 

(signed)  John  Alexander  Sr  Co.,  Milford,  Carlow. 

George  Shacklelon,  Ballitore  Mills,  Ballitore. 

Ebeneser  SkacJdeton,  Moiine  Mills,  Ballitore. 

Richard  Leadbeater,  Stradbally  Mills,  Queen’s  County. 
Henry  Hannon,  Athy  Mills,  County  Kildare. 

J.  Hannon,  Phrumplesiown  Mills,  County  Kildare 
John  Cort\eTfoTd,  New  Mills,  Stradbally. 

John  Tate,  Belan  Mills. 

James  Gannon,  Kilrush  Mills. 

Frederick  Haughton  ^ Co.,  Leviistown  Mills.  Athy. 

Alfred  Haughton,  Ardreigh  Mills,  Athy. 

Benjamin  Haughton  S>  Co.,  Barrow  Mills,  Carlow 
Samuel  Crosthwait  ^ Co.,  Lodge  Mills,  Carlow 
Edmund  J.  Mullen,  Ballyellin  Mills,  County  Carlow. 
Robert  Brown,  Burin  Mills,  Carlow. 

Samuel  Clarke  ^ Co.,  Carlow  Mills. 

Robert  .Anderson,  Baltinglass  Mills. 

Rohm't  Fumey,  Ballickmoyler  Mills. 

Laurence  Kelly,  Mills  Quay,  Carlow. 
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To  J.  Barry  and  W.  Ffennell,  Esqs.,  Commissioners  of  Irish  Fisheries.  

Chamber  of  Commerce,  Clonmel, 

Gentlemen,  . 5 May  1849. 

You  having  been  so  good  as  to  send  as  a cop}’  of  the  report,  which  you  intend  proposing 
"to  the  Fishery  Committee  now  sitting,  and  you  requesting  our  opinion  on  the  subject,  we 
now  feel  called  on  to  impress  on  you  that  the  5 8c  6 Viet.  c.  106,  which  you  allude  to,  was 
passed  in  the  year  1842,  after  a most  careful  investigation  of  the  subject,  and  much  evidence 
heard  on  both  sides.  Sect.  63  makes  it  lawful  for  the  Commissioners  to  make  such  altera- 
tions in  mill  weirs  as  they  consider  necessary  and  desirable  for  affording  a passage  to  fish, 

-but  expressly  and  justly  provides  that  such  works  shall  be  made  at  the  expense  of  the  party 
applying  for  such,  and  most  carefully  guards  against  impairing  the  navigation  or  lessening 
or  impairing  the  effective  working  power  of  the  mill  or  factory.  We  do  not  object  to  these 
clauses,  if  carried  out  on  the  same  equitable  principle  by  the  Commissioners,  but  we  do 
not  consider  it  fair  or  just  tliat  we  should  be  subjected  to  a heavy  expense,  when  our  mill 
or  factory  will  not  derive  any  benefit  thereby;  and  further,  we  consider  it  most  unjust  that 
millers  should  be  forced  to  carry  out  any  plan  that  may  be  proposed  in  the  alteration  of 
their  weirs  which  may  place  them  at  variance  with  their  neighbours,  who  are  most  tena- 
cious that  no  injury  should  be  done  to  their  lands  adjacent  to  the  weir  by  any  increase  of 
•water  being  thrown  on  them  during  the  time  of  floods.  Yon  allege  that  mill  weirs  have 
been  erected  contrary  to  law,  from  which  we  entirely  dissent,  as  they  have  been  virtually 
acknowledged  by  many  Acts  of  the  Irish  Parliament,  enacted  for  the  encouragement  and 
protection  of  mills,  bleach  works,  8cc.  &c.,  and  empowerimr  landowners,  although  strictly 
limited  in  other  respects,  to  grant  leases  in  perpetuity  of  mill  sites,  and  land  for  the  purpose 
of  erecting  mills  and  fectories,  and  calling  it  felony,  maliciously  to  disturb  a mill  or  weir, 
proving  how  fully  our  native  Parliament  was  aware  of  the  advantages  of  protecting  and 
developing  the  water  power  of  Ireland,  nature  not  liaving  given  us  « supply  of  coals. 

As  to  gratings,  either  above  or  below  wheels,  we  are  convinced  such  cannot  be  erected 
without  great  injury,  in  which  opinion  we  are  strengthened  by  the  decided  evidence  of  the 
principal  mill  engineer  in  the  south  of  Ireland,  and  further  beg  to  remark,  that  effectually 
to  prevent  tlie  admission  of  fish,  the  bars  should  be  so  close  as  to  occupy  a great  portion 
of  the  waterway.  Supposing  them  to  be  two  inches  apart,  and  made  of  half  inch  iron,  the 
slightest  that  could  be  used,  there  would  be  six  of  these  bars  to  each  foot,  collectively  one 
fourth,  and  with  friction  impeding  fully  one  third  of  the  stream,  to  say  nothing  of  floating 
substances,  which  would  be  caught  by  so  narrow  a grating ; besides,  many  of  the  tail  races 
form  a part  of  the  navigation  to  and  from  ihe  mill,  consequently  no  grating  could  be 
placed  thereon.  Our  tail  races  are  not  generally  wider  than  the  water  wheel,  the  contrac- 
tion by  gratings  would  be  fully  one  third ; this  injury  would  be  fatal  to  our  esh-ibiishmeuts. 

We  venture  to  assert,  that  this  interference  witli  our  rights  is  not  a public  measure,  one 
only  sought  for  by  few,  and  that  any  uncertain  take  of  fish  bears  no  comparison  to  the 
actual  advantages  derived  by  the  country  from  the  employment  afforded  by  mills,  bleach 
works,  and  manufactories,  and  to  the  great  stimulus  given  by  them  to  the  agriculture  of 
the  country. 

We  consider  it  most  discouraging  to  millowners  and  manufacturers,  who  have  expended 
.large  sums  on  the  faith  of  existing  Acts  of  Parliament,  that  they  should  be  deterred  by  a 
measure  being  so  frequently  brought  before  Parliament,  which  they  considered  at  each  time 
settled,  thus  depriving  them  of  that  confidence  so  essential  for  the  further  outlay  in  im- 
provements, and  totally  preventing  all  new  erection  of  mills  and  factories  on  the  numerous 
sites  abounding  in  this  country. 

We  beg  to  apologise  for  the  length  of  this  communication,  but  it  being  a subject  of  all 
imponnnee  to  us  and  the  prosperity  of  the  country  must  plead  our  excuse;  and  we  now, 
in  the  same  spirit  of  candour  with  which  you  addressed  us,  reply  to  you,  and  beg  to  request 
that  you  will  lay  this  letter  before  the  Committee  noiv  sitting  on  the  Irish  Fishery,  along 
with  the  Report  you  sent  us. 

(signed)  Richard  Grubb,  Chairman. 

Barclay  Clibhorn,  Secretary. 


Northumberland  Hotel,  Dublin, 

6 June  1849. 

I HAVE  to  report  for  your  information  that  the  following  weir  cases  came  on  for  trial  at 
the  Kilinacow  petty  sessions,  county  of  Kilkenny,  where  the  same  were  heard,  and  con- 
victions recorded,  with  orders  to  abate  the  weirs  in  each  case. 

Pierce  Cox,  for  a weir  at  Fisberstown;  James  Butler,  for  a weir  at  Dollardpoint; 
Captain  Henry  Bolton  and  Wm.  Walsh  for  a weir  at  or  near  Drutndowney;  Thomas 
Sherlock,  for  a weir  at  Great  Island. 

As  there  are  ten  days  allowed  for  an  appeal,  I have  not  as  yet  got  the  convictions  or 
warrants.  In  those  cases  of  the  Nore  and  Barrow,  I have  found  the  same  difficulties  as  in 
the  Waterford  River,  from  stratagems  of  the  weir-owners.  In  the  case  of  Thomas  Sherlock, 
the  licence  was  taken  out  in  the  name  of  an  infant  four  years  old.  In  the  case  of  Butler 
the  licence  was  in  the  name  of  a person  in  America.  These  artifices  are  for  the  purpose  of 
avoiding  the  penalties. 
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I beg  leave  to  mention  that  some  provision  ought  to  be  made  about  the  taking  down  the 
weirs  in  the  rivers  Nore,  Barrow,  and  Suit.  I have  already  reported  the  fact  of  ray  having 
sent  warrants  to  the  police  in  the  county  Waterford,  for  the  prostration  of  certain  weirs  on 
the  Suir. 


I now  find  those  warrants  have  not  been  acted  upon,  because  the  police  have  some 
doubt  as  to  whether  it  is  their  duty  to  go  into  the  mud  of  the  river  and  pull  up  the  poles, 
and  carry  away  dirty  nets,  which  can  only  be  done  by  means  of  boats,  not  at  their  com- 
mand. 

In  1843,  when  weirs  were  put  down  by  order  of  Government,  Mr.  Kelly,  the  resident 
magistrate  at  Waterford,  was  directed  to  employ  some  persons  to  aid  the  police  in  cutting 
them  down  and  carrying  them  away.  If  Mr.  Tubateau  were  now  written  to,  to  the  same 
effect,  I shall  easily  get  persons  who  will  take  down  and  carry  away  the  weirs. 

On  Saturday  other  trials  came  on  in  the  county  Waterford,  with,  I am  sorry  to  say,  not 
the  same  success,  the  magistrates  then  having  dismissed  all.  Those  cases  are  now  ripe 
for  an  appeal,  which  shall  be  done,  ifl  am  so  directed  when  I state  the  facts  of  each. 

That  Nicholas  Alfred  Power  and  James  Hinks,  for  a weir  at  Bellevue,  was  the  first  in 
which  the  question  of  20  years’  erection  was  decided. 

Mr,  Power  proved  an  engagement  from  1811  to  1838  of  this  weir  as  a Scotch  or  stake 
weir,  and  I have  no  reason  to  doubt  the  evidence. 


In  V838,  in  consequence  of  the  interference  of  the  persons  fishing  in  the  upper  fisheries, 
the  stake  weir  was  again  converted  into  the  ancient  timber  tide  weir,  and  so  cominued  for 
four  years,  when  it  was  converted  into  a stake  weir  in  1841,  re-erected  with  iron  wire  ; it 
was  subsequently,  in  1844,  convicted  as  a nuisance  to  the  navigation  and  a wrong  to  the 
common  right  of  fishery,  and  for  two  years  it  was  reconverted  or  reverted  to  its  ancient 
fom,  a timber  tide  weir.  The  stake  weir  now  prosecuted  was  erected  in  January  1849, 
being  the  third  season  it  has  been  fished  in  its  now  altered  form.  I must  say  that  I cannot 
differ  in  opinion  from  the  magistrates,  as  there  was  no  evidence  of  the  conviction  in  1844, 
save  that  the  case  of  the  Queen  v.  P.  Wm.  Power  was  cited  by  the  counsel  for  the  defence' 
(Mr.  Alcock,)  in  which  judgment  was  had  by  the  Crown  against  this  weir.  * 


I may  shortly  conclude  this  report  by  saying  that  the  judgment  of  the  magistrates  in  the 
cases  of  Patrick  Treacey,  Catherine  Walsh,  Andrew  Doherty,  and  Patrick  Meade,  turn  on 
the  same  point,  save  that  the  facts  in  favour  of  their  weirs  are  much  stroncer  than  in  Mr. 
Power  9,  inasmuch  as  they  can  show  a continuous  erection  in  every  year  From  about  the 
year  1811  to  the  year  1842,  in  the  form  of  a stake  weir;  and  that  the  illegality  of  those 
weirs  (save  that  of  Catherine  Walsh)  must  turn  on  the  fact  whether  the  convictions  at  the 
assizes  of  Waterford  in  1844  will  not  render  them  equally  illegal  with  the  test. 


I beg  leave  to  suggest  for  your  consideration  and  that  of  the  law  advisers  of  the  Crown 
whether  or  not  those  several  convictions  in  Kilkenny,  Wexford,  and  Waterford  in  1844 
ought  not  now  to  be  put  m force  by  the  prostration  of  those  weirs.  The  Crown  having 
obtained  those  convictions  in  1844  is  of  no  value  if  not  acted  upon  by  the  prostration  of 
those  weirs  then  adjudged  illegal.  r j r 


The  very  factof  the  Crown’s  not  having  put  into  force  the  convictions  of  1844  and  184/? 
gives  a colour  to  the  title  of  the  present  weirs  erected  on  the  same  site. 

There  are  two  other  weirs  on  the  River  Suir,  situated  on  the  lands  of  Faithleo-?  the 
estate  of  Mr.  Nicholas  Mahon  Power,  M.  P.  for  the  county  Waterford.  I cannot  find  ou? 
w 0 the  owners  are,  nor  is  it  possible,  as  the  police  say,  to  catch  any  person  fishincr  there 
One  IS  called  McCarthy’s  Weir;  one  William’s  Weir.  M'Carthy’s  wj  prostrated  fn 

by  Ml.  Kelly,  the  R.  M.  for  Waterford ; both  are  recent  erections,  and  neither  has  fas  I 
am  informed)  licence  to  fish.  “cuuer  iias  (as  1 


2+ni?r  f'  ^ were  unanimously  of  opinion  that  the  weirs  were 

established  for  20  years  immediately  before  the  passioe  of  the  Act  & fi  nf  +1,^  A 
lOtl.  August  .84s),  aud  that  they  oLe  withiu  Z l 

hshed,  in  the  absence  of  formal  proof  of  the  convictions.^  ^ 


I am,  8tc. 

T.ir.Redingtou.Esq.  NetlmHtle  Barrm. 

Under  Secretary  for  Ireland, 
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REPORT  of  Inspectisg  Commissioners  of  Fisheries,  dated  21  April  1849;  with 
Letters  on.the  subject  of  Bag-net  Fishing  in  the  River. Lee. 


Office  of  Public  Works,  Custom  House,  Dublin, 
gj,.  20  June  1849. 

In"  obedience  to  the  order  of  the  House  of  Commons,  dated  14th  instant,  I have  the 
honour  to  forward  herewith,  for  the  information  of  the  Select  Committee  on  Irish  Fishenes, 
a copy  of  a report  made  by  the  Inspecting  Commissioners  of  Fisheries  since  the  last  returns 
called  for  were  furnislied  to  the  Committee ; also  copies  of  various  letters  by  one  of  the  In- 
specting Commissioners,  having  reference  to  the  suppression  of  bag^net  fishing  in.  the  River 

Lee.  - 0 

I am,  See. 

Sir  C.-E.  Trevelyan,  k.  c.b.  (signed)  .E.  Hornsby,  Secretary. 

.&C.  Stc.  See. 


The  Inspecting  Commissioners  of  Fisheries,  in  presenting  to  the  Board  the  Schedules 
usually  appended  to  the  Annual  Report  on  the  Fishenes,  beg  to  submit  the  following 
Observations. 

Sea  Fisheries. 

The  information  received  from  several  coast  guard  districts  has  been  very  imperfect  and 
unsatisfactory,  and  it  has  been  found  impossible  to  procure  any  returns  whatsoever  from 
others ; therefore  our  department  cannot  be  held  responsible  for  the  correctness  of  that 
schedule  in  the  Appendix,  which  gives  “ the  present  state  of  the  registry  of  fishing  vessels 
on  the  coast  of  Ireland.” 

The  frequent  changes  that  have  taken  place  in  the  appointment  of  inspecting  commandere, 
the  death  of  others,  and  the  substitution  of  a system  of  subdivision  of  the  districts 
between  inspecting  lieutenants,  have  produced  great  confusion  ; and  until  arrangements  are 
made  for  a new  system  of  registry,  the  statistics  of  the  coast  fisheries  never  can  be  accu- 
rately ascertained.'  We  have  every  reason  to  believe  that  in  numbers,  both  of  boats  and 
men,  there  is  a most  deplorable  diminution,  anil  the  officers  who  have  furnished  correct 
reports  all  agree  in  representing  the  whole  coast  establishment  as  reduced  to  a very  low 
ebb.  We  feel  that  the  unparalleled  destitution  which  prevails  in  the  maritime  districts 
renders  it  especially  incumbent  on  us  at  this  moment  to  suggest  every  possible  means  of 
stimulating  the  energies  of  the  coast  population  ; and  while  we  fully  admit  the  danger  of 
interfering  without  incurring  a risk  of  doing  as  much  harm  a.s  good,  we  feel  that  m the 
present  extremity  it  is  scarcely  possible  to  hope  for  a re-organization  of  society  without 
resorting  to  measures  which  in  ordinary  times  may  be  considered  exceptionable. 

The  public  attention  has  been  greatly  attracted  lately  to  the  coast  fisheries,  as  a bound- 
less Source  of  profitable  employment,  and  some  very  gratifying  instances  have  been  afforded 
by  benevolent  persons  of  the  benefit  arising  from  the  application  to  the  object  of  a little 
camtal  judiciously  directed. 

Since  the  commencement  of  these  distressing  times,  the  terms  fishery  station  and  curing 
house,  have  become  more  familiar  upon  most  parts  of  the  coast  than  they  ever  were  in  days 
of  comparative  prosperity.  , ,,  tr  1 ■ 

The  establishment  of  ihe  Government  curing  stations  at  Killybegs,  Belmullet,  Valentia, 
Castletown,  and  Baltimore,  has.  for  example,  been  productive  of  as  much  benefit  as  could 
under  the  circumstances  have  been  reasonably  anticipated  ; and  although  the  wind  up  of 
these  concerns  well  not  elicit  profitable  results  in  a pecuniary  w'ay,  they  have  in  an  educa- 
tional point,  and  as  models  of  an  improved  system,  been  gradually  successful.  The  «tent 
of  business  done  was  at  all  times  less  an  object  in  those  establishments  than  the  exhibition 
of  a better  cured  article,  and  the  training  of  all  who  wished  to  learn  a better  and  more 
thrifty  management. 

The  Society  of  Friends,  eminently  prominent  in  their  judicious  and  benevolent  efforts  to 
alleviate  the  distresses  of  the  people,  directed  their  attention  to  the  fisheries  ; and  in  all  cases 
where  iheir  proceedings  were  under  the  control  of  their  own  managers,  or  where  they  had 
the  good  fortune  to  find  judicious  administrators  of  their  bounty,  permanent  good  results 
have  followed ; but  in  most  instances  their  liberal  system  of  relief  was  ant^onistic  to  our 
stringent  regulations,  which  wholly  precluded  every  species  of  gratuitous  aid  in  any  shape. 
This  branch'  will  form  a subject  for  a distinct  report  when  the  concerns  are  all  wound  up. 

The  indefatigable  exertions  of  the  Rev.  Mr.  Aicock  at  'Helvick  Head,  aided  lay  Mr. 
Strangman  of  Waterford,  and  Lord  Stuart  de  Decies,  'have  produced  an  establishment 

vvhich  deserves  to  be  ranked  very  high  on  our  list. 

The  uiscatoi-y  echool  at  Galway,  under  the  management  of  the  reverend  gentlemen  of  the 
Dominican  convent,  with  an  auxiliary  curing  house,  established  by  the  Reverend  Mr.  D rcy 
and  other  gentlemen,  with  the  aid  of  funds  given  by  the  Society  of  Fnends,  under  the  super- 
intendence of  an  experienced  Cornish  fish-curer,  have  proved  infinitely  valuable  to  that 

‘“040"'  -4  . 
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i4])pendi.t,  No.  ig.  The  Society  of  Friends  have  become  our  successors  at  Castletown  Berehaven. 

The  Earl  of  Courlown,  and  a small  company  formed  at  Courlown,  having  secured  the 
service?  of  one  of  our  Scotch  curers,  Mr.  James  Low,  have  produced  specimens  of  the  finest 
bloatera,  and  other  cured  fish,  that  have  come  to  the.  Dublin  market.  Lord  Courtowii  and 
Mr.  Geo.  Le  Hunt,  of  Artramont,  in  the  county  Wexford,  both  sent  young  men  to  be 
trained  at  our  station  at  Killybegs  by  Mr.  Windrum,  our  curer  there,  who  instructed  them 
gratuitously  in  fish-curing  and  coopering ; and  Mr.  Le  Hunt,  who  has  also  established  a small 
curing  concern  on  the  Wexford  coast,  after  the  closure  of  our  Killybegs  concern,  sent  the 
same  young  man  to  Montrose  to  be  perfected  in  the  trade  by  the  father  of  Mr.  Low. 

The  introduction  of  an  improved  description  of  coopers’  tools,  which  were  brouo-ht  from, 
tscotland  for  our  stations,  proved  a valuable  acquisition  for  the  manufacture  of  fisli  barrels 
such  implements  for  this  special  purpose  never  having  been  in  use  before  by  the  tradesmen 
here;  they  are  now  considered  valuable  models  at  Killybegs,  Belmullet,  Dino-le  Castle- 
Ehmeuts  been  purchased  by  the  persons  now  conducting°these  esta- 

The  Royal  Irish  Fisheries  Company,  instead  of  plunging  into  the  vortex  of  wild  and  ill- 
conceived  speculations,  upon  the  usual  scale  of  large  joint-stock  fishing  companies,  are 
wisely  feeling  their  way  upon  a moderate  scale,  and  ffom  their  establishment  at  Dingle  the 
Dublin  market  is  occasionally  supplied  with  some  of  its  finest  turbot  and  soles : they  have 
n^iprr  ft  ^ of  Mr.  Brown  one  of  our  best  Scotch  curers ; and  under  the  steady  and 

quiet  management  of  the  two  gentlemen  who  have  the  direction  of  the  concern,  we  entertain 
prosper,  and  speedily  become  a safe  ^nd  prSble 
ource  of  investment  for  the  public  as  well  as  of  advancement  of  the  fisheries. 

^‘Killybegs  and  Belmullet  have  been  transferred  to  enter- 
Lll  ® are  making  active  preparations  for  the  curing  season;  and  there  is  everv 

reason  to  hope  that  at  Valentia  we  shall  speedily  find  similar  sulcessors.’ 
in  ft  M- county  of  Cork,  the  exertions  of  the  Rev.  Mr.  Kingston  are  stated 

coloiy  ha,  s,tablished  a Sahing 

industry.  nupporling  themselves  by  their  owm 

similar  difflclllta  whtre'gratnitoK  “rdie'f  wM'rivTn  ’’me™mmuft'T’  « l''° 
carious  and  laborious  in  the  best  of  times  and  pursuits  of  a fisherman  are  pre- 

of  the  people  have  beefL  physical  energies 

wretched  existence  to  an  occupation*  J which'^neithw  thl  frd  ‘’’.'y  Pr^erred  a 

nient  m fishing;  and  we  are  enabled  to  add'S  “''‘lion  to  promote  employ- 

creased  aelivify  has  been  evinTedVSd  that  eti'sting  estaHishmeiiis  iL 

to  the  object  a,  one  of  the  staple  r“o“cL  offi  1 ? 

Mr.  Dawson  and  Mr.  Cadogaifat  Kinsale  are  not  in '“"a®  “‘“Wlshments  of 
many  of  the  best  concerns  in  Scotland  : and  we  have  with  m .“J'*  “commodation  to 
considerable  trade  in  fish  has  been  carried  on  out  of  tZf  ‘e™  “>1“  “ 

enterprising  adventurers  from  Sieiries  who  have  becon,.*  F ‘he  intervention  of 

south  coast  for  the  supply  of  .he  Livemool  market  purchasers  of  fish  upon  tire 

‘he  P»?i  -Thl;^  profitable  employment  for 

atone,  where  sa  mon,  oysters,  lobsters,  and  other  fish  are 

for  export,  Tht,  branch  of  the  trade  is  particul  i lv  suited  re  *eele  preserved 

ahiuiids,  and  the  sources  of  demand  or  the  ftcilitiL  of'mnF  ‘°‘®  '°““h‘.'es  where  the  fish 

to  US  his  readiness  toiake  ail  his  conveyanceTav^liaMe'frdie'''’  “’’“““‘y. "isniflecl 
scale  of  charge;  and  we  have  reason  to  Believe  that  „„reL  , ™y  lowest 

SKh“th“Ssl:.m  “ «■“  ■“"“”^'»Por‘%™Zse  ^lace^S 

cures  for  the  produce  of  his  nighfs  labour,  it  i,  h.rSly  to  he'wSdleSX” 

often 
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often  seem  to  be  deserving  of  censure  for  indolence  and  want  of  exertion.  Mr.  Campbell  Aonendiv 
infoims  us  that  fine  haddocks  are  now  offered  at  Belmuilet  for  6 d.  per  dozen  ^ Appendi.x,  No, 

The  sea-coast  districts  of  Ireland  are  at  this  moment  decidedly  the  poorest  and  most  de- 
pressed  places.  Vast  numbers  of  the  population  are  inmates  of  workhouses:  it  is  well  ' 
known  that  the  habitations  of  these  persons  once  deserted,  have  generally  been  destroyed  ; 
if  they  had  been  of  a description  suited  to  the  occupation  of  human  beings,  there  would  be 
much  reason  to  deplore  the  wholesale  demolition  which  one  sees  along  the  coast:  such  as 
^ey  were,  they  afforded  a temporary  shelter,  and  it  is  much  to  be  feared  that  we  cannot 
nope  for  better  houses. 

It  is  obviously  the  interest  of  proprietors  who  wish  to  render  their  coast  and  island 
property  productive,  to  provide  the  fishermen  with  the  means  of  locating  in  favourable 
places ; but  the  want  of  money  and  the  utter  prostration  of  energies,  wlich  at  present 
prevail  among  all  classes,  will  require  the  application  of  some  stimulus,  some  direct  induce- 
ments to  exertion,  or  the  masses  of  fishermen  will  be  forced,  for  the  want  of  common  shelter, 
to  continue  in  the  workhouses,  or  to  congregate  into  the  outskirts  of  towns,  where  they  will 
become  the  victims,  as  well  as  the  cause  of  disease.  ^ 

It  may  with  some  truth  be  said  that  a Government  department  cannot  be  expected  to  do 
more  than  recommend  to  parties  directly  intere.sted  the  course  which  they  believe  to  be  most 
likely  to  be  beneficial.  Such  recommendations  have  been  long  and  Trecmently  given  in 
lespect  to  curing  establishments,  but  nothing  of  the  kind  was  ever  constructed  in  some  of 
the  most  ftvoiirable  localities  until  after  the  example  given  at  our  stations.  We  have  reason 
to  believe  that  the  formation  of  small  fisheiy  villages  in  advantageous  positions  would  be 
genera  ly  beneficial;  we  know  that  at  Valentia,  the  want  of  habitations  alone  prevented  a 
valuabie  and  productive  community  from  having  been  formed  round  our  station. 

We  submit  that  the  residue,  which  will  be  produced  on  winding  up  the  curing  stations, 
could  not  be  more  judiciously  applied  than  in  encouraging  the  establishment  of  one  or  two 
model  fishing  villages  in  favourable  situations.  The  co-operation  of  proprietors  may  he 
sought  for  by  an  ofier  to  contribute  a portion  of  the  cost  of  the  two  firsi  villages  that  iiall 
be  built  in  approved  localities,  and  according  to  approved  plans;  40  houses,  affordinw 
sulhcient  accommodapon  for  as  many  families,  may  be  constructed  for  20  1.  each  - 800 

A house  and  sheds  for  salt  and  fishing  stores,  common  to  all  - - - - ,00 


lo  each  house  there  should  be  appended  an  allotment  of  a small  portion  of  land. 

^utional  Board  of  Education  may  we  presume  be  counted  on, 
Md  these  little  establishments  may  become  sources  of  useful  training  as  well  as  of  relief 
We  entmtain  very  sanguine  eitpectations  that  one  or  two  such  e.vamples  would,  if  well 
arranged,  become  objects  of  imitation,  Webave  long  felt  the  difficulty  of  introducing  im- 
* scattered  peasantry  whose  pursuits  were  not  especially  directed  to 
Th?h  B P'®"  'I'nspesl  »”tl  test  mode  of  trying  the  espcrinient, 

, ,,®  ,®  r?®"**'??  Irani  the  plan  of  agricultural  instruction  would  nutnrally  suggest 

Ml,  “ '"•'■“‘‘"'•'O"  »f  improved  modes  of  taking  and  presefvmg 

mav  reTmiHad  P™--'aw  nnions  in  maritime  districts 

V “ r ■ ■"  '■''jests  as  we  propose.  The  cost  of  a family  for  a 

rebl.  , “ "'■'Hiousc  would  place  them  m a dependent  position  for  life.  From  thatadmi- 
ftrni  T,  '■”P'“™eiit  Act,  10  vfet,,  c.  32,  the  construction  of  buildings  for 

oni  sCrthm  ar''  K '"T?  1’®'”  ®“'°‘‘®‘' ' ®''®  '■“®‘  *™e'®  'and  upon 

Zadam  so  rl  t <■  i ra  P"  “S'''"""'".  >■“'  that  present  upon  their  mar|ins 

S es  ZishZnts  "-ealth,  which  never  can  be  available  without  habitatiSns, 

bmIteS  ,k  ! '■aye  suogestrf  may  perhaps  be  considered  a legitimate  object  for 

ZSaarv  fund,  f ^ TdZ  ®l  ““''e  than  a portion,  say  one-half  or  two-thirSs,  of  tile 
Sod  sL  V.  w-.f  ‘ *®,  ' ®“‘'  '•  ““y  P‘"*y  '■e  ap™>‘i  a limited 

Zre-of  IrS.  d I'l  some  such  eaetlions,  we  greatly  fear  that  many  parts  of  the 

snores  ot  Ireland  will  never  cease  to  be  barren  wastes.  ° ^ ^ 

Markets  for  Cured  Fish, 

thM°in  mdivra®®  ‘''®  “'"’f"'*'””  "f  ‘>'0  P'odnce  of  the  curing  stations  has  convinced  us 
cine  U vZ  we^l  W ®,  ■"  «l?a  «al>ories.  it  is  not  Jiongh  to  buy  fish,  and  to 

at  iiavino-  Mrlfvpa  V generally  experienced  the  greatest  difficulty  in  obtaining  a sale 

nJiiS  ^ ^ our  stations.  The  intense  poverty  of  the  country,  tiid  the 

the'^diffinilf?^  without  the  potatoe,  have  no  doubt  greatly  increased 

T ♦!  ^ hootch  neighbours  make  a similar  complaint. 

oj  J-he  Commissioners  for  the  British  Fisheries,  printed  by  order  of  Par- 
lianiei  t on  tbe  J 9th  of  March  last,”  we  find  they  state,—  ^ 

Ihe  miprecedented  and  ruinous  condition  of  the  Irish  market  for  cured  herrino-s.  where 
they  were  almost  unsaleable  at  any  price.”  “• 

having  received  various  representations  from  fish-curers  throuerhout 
the  kingdom,  pointing  out  the  depressed  state  of  the  trade,  principally  owing  to  those  foreign 
prohibitory  duties  which  prevent  the  transmission  of  British  cured  fish  into  several  of  ihe 
Continental  states,  and  praying  that  measures  may  be  adopted  to  obtain  additional  markets 
loi  uie  produce  ot  the  Bntisb  fisheries  in  foreign  countries,  or  a modification  of  the  hish 

y rati 
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rates  of  duties  exacted,  beg  to  bring  this  -ntportant 

Government,  and  to  express  an  earnest  hope  that  someth  ng  may  be  done  to  relieve  the 
depressed  condition  of  the  herring  fishery,  produced  prmcipally  from  the  above  cames. 

Most  cordially  do  we  express  our  full  concurrence  in  the  wisdom  of  this  suggestion. 

In  1828,  one  of  the  present  inspecting  Commissioners,  then  inspectcr-general  of  the  south 
coast  urging  in  his  report  to  the  ■ Fishery  Board  the  importance  of  an  abolition  of  the  salt 
“nties  (page®43),  adds!  " The  advantages  to  the  agricultural  interest  would  likewise  be  con- 
siderable, and  a stipulation  may  be  made  with  the  government  of  Portural,  that  m considera- 
tion of  OUT  receiving  their  salt  taty  free,  they  shall  receive  our  cured  fisli  on  the  same  terms ; 
at  present  the  duty  on  importation  into  Portugal  is  nearly  prohibitory,  and  we  are  theirfme 
deprived  of  a valuable  market  for  any  fish  that  we  may  hereafter  be  enabled  to  export,  lo 

the  above  report  there  is  a note  appended  in  1824  by  the  Board  s secretary  1 

“In  consequence  of  a communication  made  by  the  Board  of  hishenes  to  the  Irish 
Government  in  January  1824,  on  the  expediency  of  applying  to  the  Spanish  and  Portuguese 
eovernments  for  a reduction  of  the  duties  Jaid  on  the  importation  of  Bntish  and  Irish  cured 
fish  into  both  these  countries  respectively,  a representation  was  made  to  the  Lords  ot  the 
Privy  Council  for  Trade,  who  returned  for  answer,—  a c,  • j o 

» That  frequent  representations  had  been  addressed  toihe  governments  of  fapam  and  Por- 
tuffal  • but  that,  owing  probably  to  the  state  of  those  countries,  these  representations  have 
not  hitherto  produced  the  desired  effect.”— (Board’s  Proceedings.  29«  Janmrg  and  18f/t 
ilfarcA  1824.) 


In-shore  Trawl  Net  Fishing. 

In  consequence  of  complaints  from  a large  body  of  persons  interested  in  the  herring 
fisheries  on  the  coast  of  Wexford,  an  inquiry  was  held  at  that  place,  and  several  intelligent 
witnesses  were  examined ; the  result  of  which  has  been  a determination  to  exercise  tiie 
powers  of  the  Board  under  the  9J  st  section  of  6 & 6 Viet.  c.  106,  in  issuiug  a bye-law  on 
the  subject,  of  which  a copy  is  given.  (See  copy  bye-law,  m Appendix). 

This  regulation  has  been  adopted  after  much  consideration,  and  is  mainly  founded  on  the 
principles  of  those  rules  which  have  been  annexed  to  the  Act  for  confirming  the  convention 
with  France,  6 &,  7 Viet.  c.  79.  ^ . 

The  bye-law  is  now  in  its  first  stages,  and  will,  after  the  approval  of  the  Lord  Lieutenant 
and  Council  shall  have  been  obtained,  have  all  the  effect  of  law. 

'fhe  Commissioners  have  heretofore,  we  believe,  most  wisely  abstained  from  the  exercise 
of  the  powers  entrusted  to  them  in  restraining  productive  modes  of  fishing,  and  upon  tiiis 
occasion  they  have  acted  after  the  most  mature  consideration. 


Trawling  in  Lough  Swilly. 

One  of  the  three  bye-laws  issued  by  the  Commissioners  restraining  the  use  of  the  trawl 
net  within  certain  limits  in  particular  localities,  was  at  Lough  Swilly.  Since  its  enactment 
numerous  remonstrances  have  been  made  from  Buncrana  on  the  eastern  side  of  the  Lough, 
against  its  continuance,  and  the  Commissioners  have  been  strongly  urged  either  to  rescind  or 
considerably  to  relax  itj  but  as  the  law  was  made  after  a very  lengthened  inquiry  and  after 
much  contention,  as  the  opposition  to  its  alterations  has  been  considerably  abated  on  the 
Rathmullen  side  of  the  Lough,  the  Commissioners  have  signified  to  the  parties  their  readiness 
to  hold  anotlier  inquiry  so  soon  as  the  very  pressing  duties  which  have  constantly  occupied 
them  latterly,  enable  them  to  do  so. 

Trammel  Fishing. 

Anotlier  inquiry  has  recently  been  held  at  Dungaivan,  in  consequence  of  complaints 
made  by  a veiy  inSustrious  community  at  Helvick  Head,  on  the  south  shore  of  the  Bay  of 
Dungarvan,  gainst  the  great  injuiy  and  inconvenience  which  they  experienced  from  too 
stringent  an  enforcement  of  the  law  against  the  use  of  the  trammel  net  between  sunrise  and 
suij.set,  under  the  7th  sec.  of  the  5th  & Cth  Viet.  c.  106. 

The  Commissioners  having  the  power,  under  the  loth  sec.  of  the  8th  & 9th  Viet.  c.  108, 
to  relax  the  regulation,  and  having,  at  the  meeting  before  referred  to,  succeeded  in  producino- 
a better  understanding  between  the  conflicting  parties,  have  determined  so  far  to  modify 
this  regulation  as  to  render  it  less  inconvenient  to  the  complainants  without  injury  to  the  line 
fishermen  ; and  a bye-law  for  this  purpose  is  also  in  progress,  which  it  is  hoped  will  be  in 
force  in  full  time  for  the  next  trammel  season, 

The  beneficial  effects  of  having  vested  a power  to  restrain  objectionable  modes  of  fishing 
in  safe  hands,  and  under  proper  control,  so  as  to  avoid  the  necessity  for  excessively  minute 
legislation,  is  illustrated  in  the  general  state  of  tranquillity  and  good  order  which  prevails 
among  the  difi'erent  classes  of  fishermen  round  the  coast  of  Ireland  ; and  it  appears  by  the 
last  report  of  the  British  fisheries,  before  referred  to,  that  great  inconvenience  is  experienced 
from  the  want  of  sucli  powers  on  their  side. 

5ec.  1 1 , p.  5.  “ The  Commissioners  have  again  received,  during  the  period  of  this  report,  numerous 

|;etitioii.s  from  fish  curers  and  fishermen  deeply  interested  in  the  fisheries  on  the  west  co.ast, 
complaining  of  the  reckless  destruction  of  the.  spawn  and  the  fry  of  herrings,  which  takes 
place  every  year  on  the  bank  of  Ballaiitrae  in  Ayrshire,  by  which  myriads  of  these  useful  fish 
are  annually  destroyed.  These  banks,  it  is  well  known,  are  the  nurseries  of  the  herrings 
visiting  the  western  coastj  and  if  this  indiscriminate  destruction  is  allowed  to  continue,  it  may 

reasonably 
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reasonably  be  expected  that  the  fisheries  on  that  coast  will  be  ultimately  ruined,  and  many 
thousands  of  industrious  fishermen  about  the  various  lochs,  be  reduced  to  poverty  while 
the  immense  capital  invested  m boats  and  materials  will  be  rendered  totally  unproductive  ” 

“ The  Commissioners,  however,  desirous  to  put  a stop  to  this  exterainating  fishery  find 
that  their  powers  are  of  so  limited  a nature  as  to  completely  prevent  their  exertions  beine 
attended  with  that  success  which  undoubtedly  would  follow  them  were  a revision  of  the 
fishery  laws  to  take  place,  and  they  would  therefore  take  Uiis  opportunity  of  urging  in  the 
strongest  manner,  the  necessity  of  a legislative  enactment  being  passed  for  bestowino-  on 
them  certain  discretionary  powers,  beyond  what  tliey  at  present  possess,  to  regulate  botl?the 
mode  and  the  period  of  capture,  so  that  they  may  be  enabled  to  protect  life  broods  of  all 
kinds  ot  valuable  sea  fish.” 

Oyster  Fisheries. 

Since  the  last  report  we  have  in  two  cases  only  been  called  upon  to  grant  licences  under 
the  8th  & 9th  Vict.  c.  108,  s.  17,  for  the  establishment  of  oyster  beds,  one  of  which  has 
been  acted  on,  as  will  be  seen  by  the  schedule.  Some  inconvenience  has  arisen  from  the 
powers  of  the  Commissioners  being  restricted  to  places  “ above  the  level  of  the  lowest  water 
of  spring  tides.” 

In  narrow  estuaries,  with  shores  shelving  towards  the  channel,  the  tendency  of  the  fish  is 
to  fall  into  the  deep  water,  and  it  then  ceases  to  be  the  exclusive  property  of  the  narties 
having  established  the  beds,  or  becomes  at  least  a prolific  source  of  litigation  and  contention 
We  submit  that  in  cases  where  there  are  no  public  fisheries  a discretion  should  rest  with  the 
Commissioners  to  fix  the  limits,  extending  them  under  certain  circumstances  below  low- 
water  mark.  ’ 

In  one  case  the  late  Lord  Middleton,  being  the  owner  of  the  lands  on  one  side,  and  Mr 
hrankland  on  the  other  side  of  a narrow  estuary,  within  Cork  harbour,  made  a ioint  ampli- 
cation, intending  to  have  joined  in  the  expense  of  layings  and  of  protection:  but  we  were 
coerced  by  the  Act  to  leave  a narrow  channel  in  the  centre  open  ground,  and  the  nai-tip« 
liave  withdrawn  their  application.  ''  * 

There  has  recently  been  a demonstration  to  establish  beds  on  many  pavts  of  the  coast 
owing  to  the  increased  scarcity  of  oysters  in  all  public  fisheries  ; and  the  Commissioners 
have,  under  the  powers  given  10  them  by  the  19th  sec..  8th  & 9th  Vict.  c.  108  extended 
layings  during  the  month  of  May  on  the  Arklow  banks,  off  the  shores 

This  relaxation  has  been  productive  of  important  advantage  to  the  fishermen  of  Arklow 
It  was  preceded  by  a most  interesting  inquiry,  at  which  a number  of  the  English  buyers 
from  the  coast  of  Kent  and  Sussex  attended,  and  it  appeared  that  a sum  selcfom  shor^  of 
annually  paid  by  them  for  oysters  for  brood  to  the  Arklow  fishermen 
We  have  been  urgently  and  repeatedly  called  upon  by  Mr.  Burton  Buidon.  the  proprietor 
of  the  great  Clare  oyster  beds,  and  certainly  the  largest  dealer  in  oysters  in  Ireland  to 
make  regulations,  under  the  powers  of  the  Board,  calculated  to  restrain  overfishing  in  certain 
localities,  and  to  permit  a further  extension  of  the  time  for  dredging  for  layings  to  the  month 
of  May  on  all  the  great  public  sea  banks  on  the  coast;  the  firet  part  of  this  Question 
requires  a minute  inquiry  mto  the  circumstances  of  each  locality,  whic^b  we  really  Eave  not 
had  time  to  make ; but  we  are  strongly  disposed  to  recommend  an  extension  o/the  same 
privilege  to  all  the  great  sea  banks,  as  given  on  those  of  Arklow 

are  Wghi;  “«<>■«'  "-Ith,  and 

, Cornish  Fishermen. 

.If  “""“I  ’isin  froi«  fte  herring  fleet  from  the  coast  of 

Cornwall,  who  generally  come  to  Howth  and  Kingstown  in  large  numbers  at  the  com- 
mencement of  each  summer  liernng  fishery.  We  are  happy  to  slate  that  the  very  best 
understanding  prevails  between  them  and  the  native  fishermen,  and  if  there  ever  ImJ  been 
° '•  Iteen  generally  traced  to  some  of  their  own 

g»Sl"“'  “-I  0"  'he  east  eoas? 

dam  “ “■  gi-aliflcation  to  ns,  as  the  admirable  oon- 

^ "t  these  adventurers,  furnish  the  best  objects  for 

becomTtb.  a * Cherries  boat  owners,  wiio  have 

P"'™'  '>'= 

Salmon  Fisheries. 

pie  inspectmg  Commissioners,  in  making  their  report  upon  the  salmon  fisheries,  feel  it 
to  oe  their  duty  to  bring  some  questions  connected  with  this  branch  of  the  department 
under  the  consideration  of  the  Board,  whicli  they  feel  demand  special  and  particular 
attention,  as  they  relate  to  the  duties  imposed  upon  the  Commissionei-s  by  the  Legislature 
Jrrom  the  best  information  which  we  have  been  able  to  collect,  we  regi-et  to  §e  obliged 
salmon  fisheries  do  not  appear  to  be  in  a state  of  progressive  improve- 
ment. ihis  must  be  attributed  to  the  want  of  protection  to  the  breeding  fish,  in  the  elose 
season,  which  may  ascend  the  rivers,  as  well  as  to  a deficiency  in  the  means  required  for 

V 2 ffimrtvinrr 
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Appendix',  No.  19.  removing  obstructions  to  their  ascent,  and  some  other  important  matters  to  which  we  shall 
refer,  connected  with  abuses  of  the  law  and  a failure  in  its  administration. 

The  Act  of  the  last  Session  of  Parliament,  the  lltb  8c  I2th  Viet.  c.  92,  having  made 
provision  for  raising  funds  for  protection  by  assessment  upon  engines  employed  in  fishiocr, 
and  rates  upon  the  valuation  of  fisheries  under  the  poor  law,  and  which  we  hope  may 
ultimately  work  well,  and  be  productive  of  much  good ; however,  as  this  Act  practically 
did  not  come  into  operation  until  the  1st  of  February  last  (the  commencement  of  the  open 
season),  and  then  only  to  the  extent  of  collecting  the  funds  to  be  derived  from  the  sale  of 
licences,  we  are  not  in  a position  yet  to  be  able  to  state  much  connected  with  its  working. 
From  a few  districts  considerable  funds  have  been  returned  already,  and  we  hope  that  fn 
several  others  the  results  by  the  end  of  the  fishing  season  will  be  to  a great  extent  satis- 
factory, while  ill  some  we  fear  they  will  be  inadequate  for  the  object  required  ; however,  the 
principle  of  assessment  having  been  long  advocated  and  urged  upon  the  Commissioners  by 
many  persons  generally  throughout  Ireland,  connected  with  salmon  fisheries,  we  have  no 
doubt  that  its  adoption  was  expedient,  and  that  it  wil!  ultimately  be  productive  of  substantial 
good- 

We  have  used  our  best  exertions  up  to  this  time  to  render  the  Act  eflective  by  carryiiif^ 
out,  as  far  as  lay  in  our  power,  the  duties  devolving  upon  us,  in  arranging  and  guidino-  the 
machinery  required  to  bring  it  into  operation,  before  placing  it  under  the  controF  and 
management  of  the  local  Boards,  who  are  to  be  called  into  existence  in  July  next,  and  sliall 
continue  to  do  so  until  that  period  arrives  when  the  Act  provides  that  its  administration 
shall  be  placed  in  iheir  hands,  and  we  annex  a copy  of  the  aitangement  of  districts 
which  we  have  made,  with  a schedule  of  the  rates  fixed  for  this  year,  which  has  been  widely 
circulated  and  published  in  the  newspapers,  conformably  with  the  terms  of  the  Act. 

Upon  application  being  made  to  the  Executive  Government  to  afford  the  aid  of  the  con- 
stabulary m enforcing  the  payment  of  licensed  i-ates,  it  was  granted,  and  the  inspector- 
general  of  that  force  has  promptly  acted,  by  issuing  circulars  to  those  under  his  command 
to  attend  to  it ; and  we  beg  here  to  state  that  in  all  mattere  connected  with  the  duties  of  the 
constabulary,  as  regards  the  enforcement  of  the  fisheiy  laws,  we  have  found  Sir  Duncan 
M'Gregor  most  cordial  in  his  co-operation,  whenever  we  have  found  it  necessary  to  seek  liis 
aid  or  confer  with  him  on  the  subject. 


Illegal  Stake  Weies. 

We  regret  to  be  obliged  to  state  that  notwithstanding  the  frequent  convictions  in  the 
superior  courts  of  persons  for  erecting  illegal  weirs  in  the  estuary  of  the  harbour  of  Water- 
ford, many  have  still  persevered  in  doing  so,  and  the  Board  being  fully  in  possession  of  the 
tacts  (wnnected  with  tins  subject,  it  may  be  only  necessary  for  us  to  suggest  that  it  appears 
requisite  for  the  preservation  of  the  peace  of  the  countiy,  and  the  protection  of  the  rishts 
of  the  public  that  more  direct  and  summary  powers  sliould  be  afforded  by  the  Legislature 
than  those  which  exist  at  present  for  the  suppression  of  such  a system  of  defiance  to  the 
Jaw  as  has  been  pursued  m this  locality,  which  we  are  convinced  has  produced  in  a moral 
point  of  view  a very  bad  effect  upon  the  public  mind,  particularly  as  regards  the  liumbler 


We  feel  it  our  duty  also  to  call  the  attention  of  the  Board  to  the  subject  of  stake  weirs 
n other  localities,  where,  although  the  same  degree  of  excitement  may  not  have  arisen  as 
m the  neighbourhood  of  Waterford,  still  the  law  is  not  obeyed,  and  great  SusTexist 
® draft-net  fishermen  have  assembled  and  prostrated  them  ' 

In  the  River  Blackwater,  ni  the  county  of  Waterford,  there  are  many  stake  weirs  illeeallv 
fh!  also  in  the  Shannon  ; some  of  those  are  placed  where  the  channel  is  less^haj 

j,  «ri?  an?  required  by  the  law  to  sanction  their  erection  ; others  extend  beyond  low-water 
^ materially,  we  believe,  interfere  with  navigation 
VVe  feel  it  our  duty  also  to  represent  to  the  Board  an  abuse  of  a different  descrintimi  o,- 

Lt:  ISp.%r’orc:pr"of  XtaSlt. 

vision,  by  winch  the  Legislature  intended  to  give  a privilege  to  use  a mtato  d ? 
engine  for  Sshing,  to  th?  oocupiers  of  land  a^djoin^ Te-  coasts  ° 

pne tors  of  estates  have  let  the  shores  of  theii  proplrties  to  persons  oconS  Z 
t he  locality,  and  cominw  from  distant  parts  of  tile  country,  tlEus  duptivino  fteh  tenS^to 

profits  to  then- own  account,  and  this  practice,  which  exists  to  a great  extent  has  osfLll 
much  increased  the  hostility  to  stake'  weirs.  Tlie  public  generflly “wfto 
cioaehments  upon  their  common  rights,  while  the  occupiers  of  land  feS  tout  tw  Lf"' 
ups  under  the  statute  also  are  ille^ily  denied  them,  being  transferred  to  others  bv  ^o'sp 
who  have  no  lipl  power  to  do  so,  let  with  whom  humble%ersons  cannot  wel  eonSS 
irom  the  dependent  position  in  which  they  are  placed.  aoMend, 

sappressed  through  the  constituted  aiitho 
Diers'’onB?d*f°"'to*  “ * weirs  who  are  not  entitled  to  do  so  as  ocen 

pels  of  land,  for  the  aggrieved  parties  cannot  venture  themselves  to  come  forward;  and  in 

additioa 
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addition  to  this  individual  injustice ; the  effect  upon  the  fisheries  generally  is  bad  in  Appendix,  No.  19. 

rendering  those  persons  who  live  upon  the  lands  adjoining  the  coasts  and  shores  of  tidal 

rivers,  reckless  with  regard  to  protecting  the  fisheries  or  obeying  the  laws  relative  to  them, 

and  who  might  naturally  be  taught  to  feel  a disposition  to  do  so  if  they  were  allowed  to 

avail  themselves  of  the  beneficial  interests  attaching  to  the  use  of  stake  weirs,  to  which 

they  are  legally  entitled  if  any  one  be. 

CnosE  Seasoh. 

Many  applications  have  been  recently  made  to  alter  the  close  season,  but  we  have  felt  it 
■unnecessary  to  bring  them  under  the  consideration  of  the  Board,  acting  upon  the  decision 
■which  was  previousTy  made  of  deferring  to  make  any  change  until  the  boards  of  conser- 
vators shall  be  formed,  and  through  whom  the  general  interests  of  the  several  districts  will 
be  represented. 

Productiveness. 

We  have  no  means  of  obtaining  an  account  of  the  aggi-egate  annual  value  of  the  salmon 
■fisheries,  and  therefore  cannot  state  accurately  the  comparative  produce  of  the  past  season 
with  that  of  any  other,  but  from  all  the  information  we  could  obtain,  we  believe,  that  last 
season  was  not  an  abundant  one. 

General  Remarks. 

Having  been  associated  with  the  Commissioners  of  Public  Works,  as  Commissioners  of 
Fisheries^  by  the  Act  of  the  last  Session  of  Parliament,  aird  thus  been  made  to  participate 
with  them  in  the  responsibilities  attaching  to  the  faithful  discharge  of  those  duties  imposed 
by  the  Legislature, 

We  feel  that  we  owe  it  to  the  public,  to  the  Boai-d_,  and  to  ourselves,  to  point  out  some 
deficiencies  in  administering  the  laws,  which  we  conceive  have  existed  since  the  regulation 
and  management  of  the  fisheries  were  entrusted  to  this  department,  the  effect  of  which  we 
believe  has  been  materially  to  retard  the  advance  of  improvement  in  the  salmon  fisheries, 
and  we  feel  assured  that  if  our  views  are  considered  to  be  correct  that  the  Board  will 
cordially  support  us  in  them,  and  adopt  in  future  a more  active  system  of  government, 
should  we  succeed  in  making  it  clear  that  it  is  required  for  the  public  service,  and  enjoined 
by  the  express  provisions  of  the  Acts  of  the  Legislature.' 

Being  uilly  aware  of  the  extreme  pressure  resting  upon  the  members  of  the  Board  for 
the  past  three  years,  arising  out  of  the  unfortunate  condition  of  the  people  of  this  country, 
we  feel  that  it  was  impossible  for  them  to  give  that  attenrion  to  this  subject  which,  under 
other  circumstances,  might  have  been  more  fully  rendered,  but  now  rhat  they  are  relieved 
from  the  burthen  of  those  duties,  connected  with  the  direct  and  immediate  obtainment  of 
food  for  the  starving  population,  we  hope  a favourable  opportunity  is  afforded  of  bringing 
under  their  consideration  a question  affecting  the  good  government  and  development  of  the 
fisheries,  acknowledged  lo  be  a most  important  natural  resource  from  which  food,  wealth, 
and  employment  may  he  derived  in  an  abundant  degree,  and  of  which  Ireland  is  at  present 
so  much  in  need,  and  on  whose  behalf,  as  regards  the  permanent  wellbeing  of  her  people, 
the  Parliament  and  the  Government  are  at  present  so  solicitous. 

For  the  purpose  of  submitting  definitely,  and  in  detail,  to  the  Board  the  opinioirs  which 
we  entertain, 

We  beg  to  refer  to  the  copy  of  our  Report  to  the  Committee  of  the  House  of  Commons 
now  sitting  for  the  purpose  of  inquiring  into  the  state  of  fhe  Irish  fisheries,  and  the  laws  in 
force  affecting  them,  which  we  have  already  laid  before  the  Board,  as  we  feel  that  it  may  be 
more  convenient  to  avoid  repetition,  and  may  be  unnecessary  to  enter  more  minutely  into  tlie 
subject  than  we  have  done  in  that  document,  and  which,  for  the  purposes  of  the  annua! 

Report  to  Parliament,  may  be  appended  to  this  our  Report  to  the  Board,  and  made  a 
portion  of  it. 

The  only  additional  remarks  which  we  deem  it  necessary  to  make  are  the  following : 

1st,  That  the  reg-ulation  of  weirs,  fishing  cruives,  and  spur  walls  referred^  to  therein, 
cannot  be  effected  except  through  the  medium  of  the  Commissioners  of  Fisheries,  as  pro- 
vided for  in  the  5th  & 8th  Viet.,  and  that  therefore  the  public  being  debarred  from  the 
power  of  doing  this  service  for  themselves,  and  persons  in  the  capacity  of  servants  to  the 
public  having  been  appointed  for  the  purpose,  the  duty  we  consider,  in  justice  to  the  public, 
becomes  imperative,  and  is  not  discretionary,  and  we  know  that  much  discontent  and  disap- 
probation prevail  upon  the  part  of  the  public  with  respect  to  it. 

2dly,  That  with  respect  to  the  provision  contained  in  the  5th  &,  6th  Viet,  with  reference 
to  furnishing  a statisUcal  account  of  the  fisheries  to  Parliament,  we  beg  to  state  that  no 
means  are  afforded  at  present  for  accomplishing  to  any  useful  extent  such  an  account;  and 
this  would  be  an  important  service,  which  miglit  be  rendered  in  addition  to  many  others 
required  through  the  instrumentality  of  the  local  inspectors,  which  we  have  recommended  in 
our  Report  to  the  Committee  of  the  House  of  Commons. 

We  append  an  account  of  the  fisheries  in  Ireland  valued  under  the  poor  law ; it  is  so  small 
in  amount  comparatively  witli  the  real  aggregate  value  of  it,  fully  illustrates  the  very  small 
portion  of  the  Irish  fisheries  claimed  as  private  property,  and  establishes  the  great  extent  to 
which  public  right  exists,  which  can  only  be  protected  and  regulated  to  any  materially 
useful  end,  by  a more  active  administration  of  the  law  as  provided  through  a Government 
department. 

J.  Redmond  Bany, "I  Inspecting  Commissioners 
Wm.  J.  Ffennell,  j of  Fisheries. 

Oflice  of  Public  Works,  Department  of  Fisheries, 

21  April  1849. 
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Cork,  17  May  1840. 

In  reiereitce  to  the  prosecution  against  me  for  using  bag  nets  at  Marino  and  White  Point 
m the  harbour  of  Cork,  which  was  yesterday  brought  before  the  Bench  at  Cove  Petty 
Sessions,  the  consideration  of  which  was  postponed  by  the  magistrates  to  the  23d  instant 
after  having  given  serious  consideration  to  the  statements  and  explanations  given  by  you  to 
the  court,  as  well  as  your  unequivocal  assurance  of  the  accuracy  of  the  measurement  exiii- 
bited  on  the  Ordnance  sheets,  1 b^  to  state  that  I am  no  longer  disposed  to  contest  those 
cases,  and  that  I will  withdraw  from  these  fisheries,  which  were  originally  undertaken  by  me 
under  a misconception  of  the  circumstances  of  the  locality  (my  residence  beino'  30  miles 
from  it).  I was  further  under  an  impression  that  the  breadth  of  what  would  be'considered 
the  channel  at  Wlute  Point,  where  the  net  was  seized,  exceeded  the  limit  required  by  law  • 
under  those  circumstances  I trust  the  Board  will  have  the  kindness  to  order  the  discontinua- 
tion of  the  prosecution,  and  the  restoration  of  the  net,  which  I pledge  myself  shall  not  again 
he  illegally  used ; of  course  it  may  be  understood  to  be  my  intention  also  to  withdraw  the 
notice  of  action  served  on  Captain  Hoare  for  his  overzeal  in  most  inconsiderately  seizing  a 
net  which  was  at  the  time  on  dry  land,  and  not  in  fishing  gear.  I beg  further  to  express 
my  regret  that  the  Board  should  have  for  a moment  supposed  that  I would  be  found  opposed 
to  them  or  the  law,  and  that  nobody  more  earnestly  desires  tlian  I do  to  co-operate  with 
them  and  their  officers  m carrying  out  their  arduous  and  important  duties.  To  yourself  ner- 
sonally  1 beg  to  express  my  regret  that  you  should  have  been  subjected  to  the  inconvenience 
of  coming  down  upon  this  occasion;  but  I trust  that  your  visit  will  not  be  without  it« 
advantage  to  the  public,  inasmuch  as  that  those  explanations  which  were  given  by  you  in 
open  court  would,  before  the  prosecution  commenced,  have  prevented  me  anl  I am  sure  will 
prevent  others,  from  violating  the  law;  of  course  I need  not  say  that  this  letter  and  the 
j be  used  in  any  way  prejudicial  to  my 

nghts  of  defence,  if  the  Board  should  not  be  pleased  to  comply  wi4  my  request.  ^ 


J.  Redmond  Barry,  Esq. 


I have,  &c. 

(signed)  Thomas  Ronayne. 


T .1.  Victoria  Hotel,  Cork.  17  Mav  1840 

niii  favour  of  you  to  state  to  the  Board  that  a great  portion  of  yesterday  was  occu- 

the  bench  of  Petty  Sessions  at  Cove  in  desultory  discussion  upon  cases  of 
The  Queen  at  the  prosecution  of  Capt.  Hoare  b n a^ainsr  Tlmmaa  P«r.=  ^ « c 

-ed  tag  netsta  . Jplaces  in  .ha  tarLnr/Ma'rin^anf 

the  channel  is  under  three-quarters  of  a mile.  ' Dreadtb  ot 

The  bench  was  occupied  by  Dr.  Milieu,  M.  Power  Esa  M P T T7  1 r- 

of  Marino  (himself  a ma^strate)  the  net  from  thsf  nl.  ^ of  the  proprietor 

belonging  to  Mr.  Keayesfwe  bo  1?  «mted  tate  nerttrh  b 
has  thought  proper  Jsee  hi,  error.  ai™,  rbeti 

posing  to  put  himself  quite  at  the  luercv  of  the  B^rd  t ^ * f P™' 

post  to  be  enabled  to  submit  such  a pr^sitiL  fo'  |,i  ' “P“t  V the  evening’s 

the  consideration  of  the  Board  includmo-^nf  r-onr.  aim  as  will  at  least  be  deserving  of 

Captain  Hoare,  This  pfo eSdm”  S f tl™  have  " bi*  note  to 

The  court  was  exceedingly  crowded,  and  the  deenest  intpre^i'^  consequences, 

.ngs;  die  poor  fishermen  had  veSon  to  see  tfe  ''bole  Jroeeed- 

iiols  and  otoer  destructive  engines  in  harbour,,  deprived  them  of  aTr’  V b^S 

casl:robZnt!.SLy:'i>Ld'rir:“  '•itbtbose 

questionable  tribnnafs,  b^'t  by  a Md  and  vlornufe^etotKh™”  before 

I?,  wT a””?  “‘erfececce  of  the  exeoiife  01*^^'''?' 

wa,  at  Waterford,  he  would  have  saved  loss  of  blood  and  great  wasle^hhl  p^ricL^r/' 

J.  C.  Walker,  Esq.  / ““>1  ^c. 

(signed)  J- Redmond  Barry. 
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Bag-net  ProsecdtiOn,  Cork  Harbour.  Appendix,  No.  19. 

gjj,  Cork,  18  May  1849.  

Reperrino  to  my  letter  of  yesterdajf  on  this  question,  I have  now  to  forward  a communi- 
cation from  Mr.  Ronayne,  which  you  will  please  to  lay  before  the  Board.  Captain  Hoarehas 
been  with  me,  and  has  seen  this  letter.  He  thinks  it  expedient  to 'assent  to  Mr.  Ronayne’s 
propositions,  and  the  advocates  of  the  Brickfields  and  Blackrock  fishermen  consider  it  quite 
sufficient  that  we  have  now  established  the  principle,  that  higher  up  the  harbour  of  Cork 
than  Cusquinny,  ba§  nets  may  not  be  set  with  impunity. 

I bee  to  have  the  early  instructions  of  the  Board,  and  am, 

° Sir,  &c. 

J.  C.  Walker,  Esq.  (signed)  J.  Redmond  Barry. 


My  dear  Sir,  Cove  Coast  Guard,  28  May  1849. 

I AM  sorry  that  a day  has  elapsed  in  my  answering  your  very  kind  note,  more  so  as  I am 
truly  sensible  of  the  manner  and  attention  you  have  shown  me,  but  my  single-handed  pen 
requires  more  leisure  than  I could  desire.  I shall  act  up  to  the  entire  spirit  of  your  note, 
humbly  thinking  the  sense  of  the  Board  in  this  matter  most  judicious. 

I am  happy  to  say  the  trial  parties  in  these  matters  have  not  attempted  to  place  another 
bag  net  in  either  of  the  positions,  but  Mr.  Keyes  (junior),  of  Monkstown,_  bag-net  pro- 
prietor, called  on  me,  and  made  evei’y  endeavour  to  continue  that  position  in  a pressing 
manner,  which  I in  a similar  return  assured  him  could  not  be  entertained  by  me.  He 
thereon  relinquished  very  courteously.  A bag  net  was  set  since,  just  above  Mr.  trench’s,  of 
Cusquiny,  in  the  position  an  Ordnance  map  marked  coastguard  station,  Cove,  which  directly 
south,  measures  to  Spit  Light,  and  being  under  legal  measurement,  1 had  on  one  tide  re- 
moved without  any  trouble,  since  which,  as  far  as  I have  occasion  to  visit,  has,  in  no  way 
been  attempted.  My  report  on  the  Blackrock  and  Glanmire  fishermen  is,  that  they  made  a 
signal  display  of  evergreens  and  flags  on  my  return  by  steamer  on  the  day  I left  you,  in 
passing  Bkckrock,  and  I heard,  in  the  dusk,  burnt  simciry  tar  barrels.  I have  not  seen  any 
one  mention  in  papers  on  this  matter,  but  our  opposition  F.  French,  j.p.,  was  on  board  steam 
boat,  and  most  anxious,  I witnessed,  to  ascertain  cause  of  display  made  of  what  I have 
stated.  The  eai-liest  opportunity  in  my  power  shall  be  return  of  Ordnance  maps,  with  the 
desired  positions  markea. 

Believe  me,  &c. 

J.  Redmond  Barry,  Esq.  (signed)  W.  O'liryen  Hoare. 


Bag  Nets,  Cork  Harbour. 

Fishery  Office,  30  May  1849. 

Will  you  be  good  enough  to  state,  for  the  information  of  the  Board,  that  conformably 
with  the  communication  contained  in  their  minute  of  the  26th  inst.,  I wrote  a private  note 
to  Captain  Hoare,  enclosing  a copy  of  the  Board’s  letter  to  Mr.  Ronayne,  and  recommend- 
ing him  to  give  up  the  bag  net  and  to  forego  the  prosecution  for  the  penalty  ; this  morning’s 
post  brought  me  an  answer  from  him,  which  I beg  to  enclose,  in  which  he  fully  concurs  in 
the  propriety  of  this  course. 

Captain  Hoare  also  states  that  another  bag  net  had  been  set  up  in  a place  near  Cusquiny, 
where  the  breadth  of  the  channel  was  under  the  span  prescribed  by  the  Act;  that  he  had 
caused  it  to  be  removed  without  any  trouble  or  opposition,  and  that  there  was  not  now  any 
net  set  in  improper  places. 

The  seine  and  haul  net  fishermen  on  both  sides  of  the  estuary,  had  expressed  the  highest 
satisfaction  and  great  gratitude  10  Captain  Hoare  for  the  result  of  these  proceedings,  and 
perfect  harmony  now  prevails. 

I am,  &c. 

J.  C.  Walker,  Esq.  (signed)  J.  Redmond  Barry. 


•0.40. 
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Passage  weir 
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Mesh  of  nets  - 
Peter’s,  St.,  Society 
Poj  cr.V( 
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Glaiidelonc  mill  weir 
Magisirales  . - - 

Pciiallies  . - - 
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Proaration  of  Jf’efri— continued. 
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— In  tills  Index  the  Figures  following  the  Names  of  the  Witnesses  refer  to  the  Questions  of 
the  Evidence,  and  those  following  App.  to  the  Page  of  the  Appendix.] 


A. 

ABOZjIT.  [ON  OF  WEIRS.  Letter  front  Mr.  Patrick  M^ee,  dated  15  May  1849, 
the  importance  of  a Bill  being  passed  to  abolish  all  weirs,  Talhot  7228. 

See  also  Supplt/  of  Salmon. 

Acts  of  Parliament  : 

1.  Generally. 

2.  Injurious  Effect  of  the  Act  of  1842  on  the  Irish  Fisheries. 

1.  Generally: 

As  the  law  formerly  stood,  by  common  lavv  and  by  statute  law,  there  could  be  no  ri^bt 
in  any  individual,  either  on  the  ground  of  a grant  from  the  Crown,  subsequent  to  the 
reign  of  Henry  the  2cl,  or  on  the  ground  of  having  land  adjoining  a na^gable  river, 

10  set  up  any  claim  to  several  or  exclusive  fishery  in  the  river,  JFMafion  42 1 

And  any  weirs  or  obstructions  set  up  in  the  river  under  either  of  those  pretences  would 
be  nuisances,  and  abateable  at  common  law ; there  were  several  statutes  tfien  in  force 

ih. The  great  charter  is  the  first  of  these  statutes,  ib.  43, 44 It  has  been  objected 

that  Magna  Ghana  being  a local  Act,  in  this  particular  could  not  extend  to  Ireland; 
answer  to  this  objection,  w.  45-72.  ' 

Confused  mass  of  legislation  which  at  present  exists  for  the  regulation  of  fisheries  • 

the  definitions  confuse  the  subject,  A/coc/c  6907 Necessity  for  the  repeal  of  the  whole 

code  of  fishery  laws,  and  tbeir  reconstruction,  ib.  6908,  6909 Statement  of  witness’s 

objections  to  the  present  fishery  law,  ift.  6910  ef  seg. 

2.  Injurious  Effect  of  the  Act  q/'i842  ok  the  Irish  Fisheries: 

There  was  no  difference  before  1842  between  the  English  law  and  the  Irish  law  of 

fisheries,  AJ‘Mahon  11-20 A great  many  Acts  of  Parliament  have  been  from  time 

10  time  passed  by  the  Irish  Parliament  for  the  regulation  of  fisheries,  ib.  34 All  these 

Acts  were  repealed  by  the  Act  of  5 & 6 Viet.  c.  106,  ib.  35-38 General  view  of  the 

state  of  the  law  relating  to  Irish  fisheries  at  the  period  when  the  5 & 6 Victoria  passed, 

i&.  39  et  seg. The  recent  Acts  of  Parliament,  the  one  passed  in  1842  and  the  others 

since,  have  not  on  the  whole  been  materially  beneficial  to  the  fisheries  in  Ireland,  ib. 
351-353- 

Up  to  the  Act  of  1842  the  fisheries  of  the  Foyle  and  Bann  increased,  and  tbeir  value 

increased  materially.  Little  6246,  6247 Since  that  period  they  have  in  every  instance 

decreased  ; witness  attributes  this  decrease  entirely  to  the  Act  of  1842,  ib.  6248,  6249 

Opinion  that  the  last  Act  of  Parliament  for  the  regulation  of  the  Irish  fisheries 

was  framed  upon  a new  principle  altogether,  Alcock  6942 Statement  of  the  various 

repealed  Acts  passed  for  the  regulaiiou  and  preservation  of  the  Irish  salmon  fisheries* 

many  of  the  causes  which  led  to  the  passing  of  those  Acts  still  exist,  ib.  6990 It  is 

very  desirable  in  all  legislation  that  the  intention  of  the  Legislature  should  be  clearly 
expressed,  to  prevent  confusion  as  to  the  construction  to  be  put  upon  it,  especially  as  to 
the  rights  of  fishing,  ih.  7058-7061. 

See  also  Angling.  Assessment.  Ballisadore  River.  Close  Season.  Com- 
missioners of  Fisheries.  Destruction  of  Fish.  Fishery  Laws.  Landowners. 
Poaching,  1.  Police.  Queen’s  Gaps.  Rights,  Private.  Rights,  Public. 
Scotch  Fisheiy  Acts.  Stake  Weirs,  2.  4.  Titles  to  Fisheries.  Weirs,  2. 

Adrigole  River.  Definition  of  the  mouth  of  the  river  Adrigole  in  the  county  of  Cork,  by  the 
Commissioners  of  Irish  Fisheries,  App.  126. 

Affrays.  Affrays  have  taken  place  between  the  fishermen  and  weir  owners,  particularly  on 
the  Suir;  the  last  of  these  was  about  a year  and  a half  ago.  Sir  J.  Dombrain  1882— 

1885.  1887-1891 For  a great  many  years  tumults  and  affrays  have  existed  between 

the  cotmen  and  the  owners  of  fixed  engines  ; the  cotmen  have  been  for  many  years  in 
the  habit  of  attacking  these  Scotch  weirs,  and  prostrating  them,  Lord  Glengali  2149 

0.40.  B ——Collisions 
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^■^"coMonThte  oeourretl  at  tl-.e  weir  at  lismote  io  coa.equeoee  of  the  existence  of 
Alcoa.  Mm  Conicenc.  (Analysis  of  his  E.idenoe,)-Me.nber  of  _the  Iri*_Bar ; soes 


Snste°chou°it*68s2-6824,i — Is  well  acquainted  with  the  River  Suir,  6825-— Evitleiice 
“11,  relative  to  the  tase  of  the  Duke  of  Devonshire  V.  Smy  h,  tn  the  Court  of 
&“  e™  » Bench,  noon  which  the  illegality  of  stake  wetrs  was  first  solemtiy  de  ermtnetl, 

68«6-6841 Paniculars  as  to  the  case  of  the  Duke  of  Devonshire  t^Hodneit,  niaUve 

to  trertctionofastakeweir,6827--683i Title  of  the  Duke  of  Devonshire  for  the 

erection  of  weirs,  derived  from  King  James,  6827-6839 Co-opeiulion  of  the  upper 

proprietors  with  the  cotmen  to  effect  the  removal  of  the  stake  weirs  aiul  fixed  uit,mes, 
with  the  view  of  stocking  their  preserves  m the  upper  river,  6841. 

Statement  of  various  cases  in  which  witness  has  held  briefs  on  the  part  of  the  Crown 
in  prosecutions  against  stake  wem  on  the  Wexford  side  of  the  River  Suir,  684.-686 
—Indicimentfi  preferred  against  ail  the  stake  weirs  m the  River  Suir  after  the  decusion 
of  the  case  of  the  Duke  of  Devonshire  v.  Smyth,  6844-6846- — Valuable  fisheues  on 
the  Wexford  side  of  the  River  Suir  belonging  to  Lord  TempIemore;^re{erence  to  liis 

title  by  patent,  6851-6854.  6866 Opinion  that  Lord  Templemore  s vveir  ai  Dun- 

cannon  IS  not  an  illegal  weir,  as  it  does  not  in  any  way  impede  the  navigation  of  the  river, 

gggo.gSgg Evidence  generally  relative  to  the  prosecutions  against  stake  weirs  on  the 

Waterford  side  of  the  River  Suir,  6867-6871-^Lengthened  examination  relative  to  the 
undisputed  possession  and  workingof  a stake  weir  for  twenty  years  making  it  an  established 
weir  within  the  meaning  of  the  Act,  and  thus  making  it  a legal  weir,  6872-6893. 

Particulars  relative  to  the  prosecution  of  The  Queen  v.  Power  against  a stake  weir, 
and  special  verdict  taken  in  this  case,  the  weir  having  been  established  more  liian  twenty 

years,  6S77-6883 Evidence  relative  to  the  prosecution  against  Arthur  O’Neill  for 

maintainino'  a stake  or  Scotch  weir  in  the  River  Suir,  and  writ  of  error  obtained  in  this 

case,  6885-6897^ Use  of  cot-nets  above  Waterford  Bridge;^  description  of  these  nets, 

and  manner  in  which  they  are  used,  6885~6887~^~Use  of  drift-nets  in  tlie  River  Suir 

below  Passage ; mode  of  fishing  practised  with  drift-nets,  6S89 Seines  arc  nut  used 

in  the  River  Suir ; attempt  made  to  use  seines  in  the  river,  and  iailure  thereof,  ib. 

Powers  given  to  the  Commissioners  of  Fisheries,  under  the  8 & 9 Viet.,  to  try  indict- 
ments against  illegal  weirs,  6898-6904 The  magistrates  were  a much  more  com- 
petent tribunal  to  iry  cases  than  the  Commissioners,  6902 In  the  case  of  the  pro- 

secutions against  the  stake  weire  on  the  Waterford  side  of  the  River  Suir,  they  were 
defended  as  protected  under  the  23d  section  of  the  Fishery  Act  as  established  weirs, 

6904,  6905 Considerable  doubts  to  which  the  word  “established”  in  the  Fishery 

Act  as  relating  to  weirs  has  given  rise ; it  is  not  a legal  term,  6906. 

Confused  mass  of  legislation  at  present  existing  for  the  regubition  of  fisheries;  the 

definitions  confuse  the  subject,  6907 Necessity  for  the  repeal  of  the  whole  code  of 

fishery  laws,  and  their  reconstruction;  reasons  for  this  opinion,  6908,6909 State- 
ment of  witness’s  objections  to  the  present  fishery  law,  6910  et  seq. Opinion  in  favour 

of  the  use  of  fixed  engines  for  the  capture  of  fish,  under  certain  restrictions ; statement 

of  the  restrictions  proposed,  6910-6920 No  obstruction  is  caused  to  the  passage  of 

the  fish  by  weirs;  the  weirs  do  not  stop  them,  6913 There  is  less  poaching  with 

respect  to  weirs  than  in  any  other  kind  of  fishing,  6914 In  the  upper  rivers  the  laws 

of  the  close  season  are  not  observed  at  all,  ib. Objections  entertained  by  witness 

to  weirs  above  the  tideway,  as  the  Cruive  Dam  Weir,  6916. 

Advantageof  having  a Queen’s  gap  in  all  weirs,  6918 Evidence  generally  relative 

to  the  navigation  of  the  port  of  Waterford  ; it  is  under  the  conservancy  of  the  corpo- 
ration, 6921-6926 Slake  weirs  are  not  at  all  injurious  to  the  navigation  of  the  rivers ; 

they  are  considered  by  some  masters  of  vessels  as  beneficial,  in  pointing  out  the  shoals 

and  channels  of  the  rivers,  6926-6940 It  is  desirable  that  restrictions  should  be 

placed  on  the  use  of  stake  weirs,  with  a view  of  encouraging  the  breed  of  fish,  and  also 
encouraging  the  proprietors  of  the  upper  rivers  to  protect  the  preserves,  6941-^— 
Opinion  ihat  the  last  Act  of  Parliament  for  the  regulation  of  the  Irish  fisheries  was 

framed  upon  a new  principle  altogether,  6942 Embarrassed  state  of  the  officers  of 

the  Crown  as  to  prosecutions,  proceedings  being  taken  sometimes  against  the  weirs  and 
sometimes  a^insc  the  cotmen,  ib. Correspoudence  between  the  Mayors  of  Water- 

ford and  Mr.  Drummond  and  Mr.  Lucas,  respecting  the  salmon  weirs  on  the  Rivers  Suir 
and  Barrow,  ib. 

[Second  Examination.]— Further  evidence  relative  to  the  prosecutions  against  Mr. 
O’Neill,  6943— Delivers  in  copies  of  the  indiotinents  now -pending  against  Mr. 
O’Neill,  one  found  in  the  summer  assizes  of  1847,  the  other  at  the  summer  assizes  of 

1848,  ib. Number  ofimliotments  which  have  been-preferred  against  Mri  O’Neill  at 

various 
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Alcock,  John  Congreve.  (Analysis  of  his  Evidence) — continued. 

various  times,  and  resuit  of  the  prosecutions,  6944-6955 Postponement  of  the  trial 

of  the  prosecutions  against  Mr.  O’Neill  by  the  Crown  on  several  occasions,  6954,  6955 

Reference  to  the  evidence  of  Mr.  Ffeimell  that  the  magistrates  refused  to  convict 

in  the  Waterford  cases;  this  arose  from  the  Marquis  of  Waterford’s  case  being  tried 
first,  and  all  the  other  cases  being  decided  by  that  case,  6956-6959. 

Detail  of  the  proceedings  taken  relative  to  Lord  Waterford’s  weir  at  Passage,  6959- 
6961 Copy  of  tlie  meuiofial  of  Lord  Waterford  and  Mr.  Dobbyn,  praying  for  protec- 
tion of  the  weir  at  Passage  against  the  acts  of  the  cotmen,  6961 Particulars  relative 

to  the  acts  of  the  cotraen  with  reference  to  the  weirs,  and  the  course  of  proceedings 

which  have  been  adopted  with  reference  to  them,  ib. Riotous  assembling  of  the 

cotmen  for  the  purpose  of  destroying  the  stake  weirs  in  the  'V\’’aterford  rivers;  witness 
imputes  these  proceedings  to  the  instigation  of  Lord  Glengall  and  Mr.  EfenneJl,  6961- 

®973 Prosecution  of  cotmen  for  the  destruction  of  weirs  in  1847  ; defence  set  up  by 

the  cotmen  of  the  injurious  effect  of  the  weirs,  6974-6981. 

Opinion  that  in  all  cases  of  indictment  against  weirs  it  is  necessary  to  prove  some 
particular  injury  to  the  fishery  and  the  navigation,  and  that  is  a question  for  the  jury  in 

each  case,  6982-6985 Objection  to  the  course  adopted  by  Baron  Pennefather  in  the 

case  of  the  Queen  v.  Power,  when  he  directed  the  jury  10  find  a verdict,  6985 Parti- 

culars relative  to  the  case  of  Frewin  r.  Orr,  which  was  decided  in  January  1842;  in 
which  case  it  was  laid  down  that  iron  weirs  came  within  the  prohibitory  enactment  of 

10  Charles!;  6986 Suggestion  that  in  all  Acts  of  Parliament  involving  questions 

of  general  right  in  Ireland,  which  are  administered  by  magistrates  and  the  assistant 
barrister  at  quarter  sessions  on  appeal,  power  should  be  given  to  either  party  to  make  a 
special  case  for  the  Court  of  Queen’s  Bench,  ib. 

Great  advantage  which  would  result  from  determining  questions  of  rights  by  special 
cases,  6986-6989— Statement  of  the  causes  which  exist  upon  the  inland  rivers  preju- 
dicial to  the  salmon  species,  6989,  6990.  7070 The  evils  which  existed  at  the  time  of 

the  passing  of  the  Act  2 Geo.  i,  c.  21,  as  to  the  destruction  of  salmon  fry,  are  in  full 

operation  at  the  present  time,  6990^ Statement  of  the  various  repealed  Acts  passed 

for  the  regulation  and  preservation  of  the  Irish  salmon  fisheries;  many  of  the  causes 

which  led  to  the  passing  of  those  Acts  still  exist,  Creation  of  a close  season  in  the 

salmon  fishery  by  the  Act  of  8 Geo.  1,  c.  7 ; this  is  not  observed,  id.— —The  present 
fishery  law  is  extremely  defective  as  to  allowing  the  construction  of  mill-dams,  without 
proper  provision  for  allowing  the  migration  of  the  fish,  6990-7011.  7070 — —Particulars 
relative  to  the  mill-dam  of  Mr.  Chamlee,  at  Graney,  on  the  Blackwater,  and  obstruction 
caused  thereby  to  the  passage  of  the  fish,  6990-6994. 

By  the  Act  of  Parliament,  all  mill-dams  are  to  be  constructed  with  steps  or  ladders,  to 

enable  the  fish  to  pass,  and  penalty  for  the  neglect  of  this  provision,  6996-7011 The 

works  required  to  give  a passage  to  the  fish  should  be  constructed  at  the  expense  of  the 

mill-owners,  6996.  7078-7080 Opinion  that  all  the  weirs  and  mill-dams  not  allowing 

the  passage  of  ilie  fish  are  indictable  at  common  law,  6998,  6999 It  is  of  the  greatest 

importance  that  the  fish  should  have  a free  passage  to  the  upper  waters  or  breeding 

grounds  when  going  up  to  sjrawn,  6999.  7010 It  would  be  an  extremely  dangerous 

thing,  in  any  legislation  on  the  subject  of  the  fisheries,  to  interfere  with  the  milling 
interest,  7008. 

Recommendation  that  the  county  surveyor  or  other  officer  be  required  to  report  to  the 
Commissioners  the  state  of  the  several  rivers  traversing  the  country,  and  where  it  should 
appear  that  works  are  necessary  to  allow  the  migration  of  the  fish,  they  should  be  con- 
structed, 7011 Destruction  of  fish  in  the  mill  tail  races,  and  how  far  possible  to  pre- 
vent it  by  the  construction  of  a grating  at  the  tails  of  races,  7012-7016 Objections 

to  the  present  mode  of  fixing  the  open  and  close  seasons  for  salmon  fisheries,  especially 
as  to  its  unii'ormiiy,  7016-7022. 

Great  contrariety  exists  in  some  rivers  between  the  close  season  as  fixed  by  Act  of 

Parliament,  and  the  close  season  as  fixed  by  the  law’  of  nature,  7019-7022 The 

principle  of  the  close  seasons,  as  fixed  by  Act  of  Parliament,  is  violated  by  extending 

the  season  for  angling  in  the  upper  rivers,  7019 The  mode  of  fishing  pracused  in 

the  Slaney,  is  euiirely  with  seines,  7020— -Observations  on  the  Fishery  Act  of  1842,  as 
to  that  Act  declaring  and  conferring  rights,  rather  with  reference  to  the  width  of  rivers, 

than  to  antecedent  title,  7023 Opinion  that  all  persons  living  along  the  river,  should 

share  in  the  bounty  of  nature,  and  have  the  right  of  fishing,  7024 The  rights  of 

fishing  should  be  greatly  extended,  and  greater  facilities  given  for  the  taking  of  fish, 
7024-7026. 

Maimer  in  which  the  rivers  are  to  be  protected  in  case  the  right  of  fishing  is  extended 

to  so  many  parties,  7025,  7026 The  effect  of  weirs  not  going  below  low-water  mark, 

is  to  render  them  much  less  effective  as  fishing  engines,  and  not  so  likely  to  inierfere 

with  the  navigation ; witness  considers  it  a fair  line,  7027-7030 There  is  no  difficulty 

in  enforcing  the  weekly  close  season,  against  weirs  not  going  below  low-water  mark, 
7031-7037-- — The  abolition  of  the  stake  weirs,  would  greatly  diminish  the  supply  of 
0.40.  2 2 fish 
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fish  to  the  market,  7038 Difficulties  attending  the  obtaining  of  a regular  and  good 

supply  offish  by  drift*net  fishing,  7038,  7039. 

Objections  to  increasing  the  powers  of  the  Coimnissiouers  of  Fisheries ; witness  con- 
siders the  powers  with  which  those  commissioners  are  invested  most  unconstitutional, 
and  would  be  unwilling  that  such  a great  mass  of  property  should  be  subject  to  almost 

arbitrary  control,  7040 Opinion  that  the  appointment  of  a new  Commission,  consisting 

of  persons  properly  qualified,  would  be  beneficial,  7041,  7042 Power  possessed  by  the 

Commissioners  under  the  i8ih  section  of  the  Act,  for  making  further  regulations  and 

restrictions  as  to  the  fisheries;  observations  on  this  section,  7O44-7053 Observations 

on  the  igth  section  of  the  Fishery  Act,  which  confers  upon  the  occupier,  with  tlie  consent 
of  the  landlord,  the  right  of  erecting  for  the  first  time,  on  the  beach  adjoining  his  land, 

a stake  weir,  7053-7057 It  is  quite  clear  therefore  that  the  19th  section  confers  new 

rights,  7057. 

Observations  on  the  23d  and  24th  sections  of  the  Act ; the  riglit  of  a party  to  protect 
himself  under  that  23d  section,  is  where  that  part  of  the  beach  is  unappropriated,  7057 
— - It  is  very  dearable  in  all  legislation  that  the  intention  of  the  Legislature  should  be 
clearly  expressed  to  prevent  confusion  as  to  the  construction  to  be  put  upon  it,  especially 

as  to  the  rights  of  fishing,  7058-7061 Construction  which  witness  pats  upon  the 

23d  section  on  the  subject  of  esiablished  weirs,  those  which  had  been  in  existence  for 

twenty  years,  7058-7063 Opinion  upon  the  last  Fishery  Act  with  reference  to  the 

taxing  different  engines  used  for  fishing,  7066-7068. 

The  injury  done  to  the  salmon  species  in  former  times  has  been  greatly  increased  by 
ihe  construction  of  mill  dams,  without  a pi-ovision  for  allowing  the  migration  of  fish 
7070— Great  difficulty  in  preventing  poaching  in  the  fisheries  ; the  laws  for  pre- 
serving any  kind  of  game  have  never  been  observed  in  Ireland,  7070- Evidence 

relative  to  the  pamphlet  circulated  by  Mr.  Ffennell,  containing  a report  of  some  pro- 
ceedings against  a Mr.  Ryan  ; evil  effects  of  this  pamphlet,  7071-7077 In  witness’s 

suggestions  relative  to  the  free  passage  of  the  fish  through  weirs  and  mill  dams,  he  has 
no  intention  to  injure  tlie  private  rights  of  raiilers,  7080. 

Alcock,  Mr.  Letter  from  John  Alcock,  dated  7 July  1843,  relative  to  illegal  weirs  in  tlie 
River  Suir,  App.  50, 51. 


Moheri.  (Analysis  of  liis  Evidence.)— Serjeant-at-Law ; Member  of  tlie  Oxford 

Circuit,  4807 In  1836  and  1837  lours,  with  a view  of  angling,  of  nearly  all  the 

nvers  from  the  south  of  Ireland,  and  also  the  Shannon,  and  up  towards  the  north  as  far 

as  the  rivers  of  Connemara,  4808-4810 Since  1842  restrictions  have  been  set  up  to 

fishing  generally  m that  country,  which  seem  to  witness  to  be  in  the  hi-rbest  decree 
mischievous  to  the  country  m general,  and  certainly  most  unjust  and  oppressive  to“the 

people;  nature  of  these  restrictions,  4811-4829 These  restrictions  apply  both  to  the 

open  sea  and  to  the  rivers,  to  the  tidal  rivers  and  the  other  rivers  which  are  not  claimed 
4830,4831- — To  whatever  extent  a navigable  river  goes,  witness  holds  that  it  is  a 
common  fishing  tor  the  inhabitants,  4831,  4832 


Sincy he  Acts  of  1842,  although  die  common-law  right  of  the  public  is  where  it  was 
such  difficulties  have  been  created  by  these  Acts,  that  it  would  be  impossible  to  enforce 
the  public  rights  against  these  usurpations,  these  usurpations  having  in  certain  cases 

acquired  the  character  of  legal  rights,  4833-4837 No  obstructions  exist  to  fisliino-  i„ 

Scotland,  except  where  an  undoubted  right  exists ; that  is,  wliere  the  land  belono-s  to 
where  the  navigation  of  the  river  ceases,  or  where  the  tide  ceases  to  flow 
4838-4847— i5»ippos.ng  the  Crown  to  be  seised  of  a fishery,  the  Crown  can  well  gran( 
that  fishery  to  an  individual,  but  witness  holds  ihat  a certain  distance  from  the  shore 
into  the  sea  cannot  be  m possession  of  the  Crown,  4848-4854. 

Witness’s  view  of  the  question  of  Irish  fisheries  is,  that  any  inhabitant  of  Ireland 
would  at  common  law  have  0 prescnpiive  tight  to  fish  in  all  tidal  waters  with  any 
.nstrument  for  taking  fish  that  was  not  proliibitetl  by  Act  of  Parliament,  4855,  485S 
—pie  Acts  of  1842  and  1847  have  tended  to  establish  at  law,  rights  which  p?e- 
rsT-  aafiS  "''n  ''^“'■Pt'tions  and  claims  that  could  not  be  raainliiMd, 

^ navipble  liver  seems  to  witness  to  come  under  two  heads:  first 

there  ts  the  general  right  of  fishing  in  tlie  tideway,  4858 This  is  a general  right 

and  a ™y  tutempt  to  Bet  Up  a peculiar  right  is  a nsurpatfon 

^ “f””  'lie  ootmtry,  a.l-J^Witness  I also  of  opWoii 

that  as  far  as  rivers  are  navigable,  they  arc  open  to  the  public  to  fish,  48fi8-4868.^ 

“hf'"  "‘‘"'ss  considers  invasions  of  the  common-law 

Reasons  for  objecting  to  the  16th  provision,  as  to  the 

eg, sir,  of  fishing  vessels,  4889.  4870 Objeotl'on  ,o“the  .8lh  claie,  asto’tS  right 

bvwhithX  Objections  to  clauses  18  tola 

to  do  emtht  I lessuas  ol  lands  adjoining  tlie  sea  coast  are  empowered 

t ssti  n?  ‘ nuts  "here  no  several  fishery  exists  48-L 

4880 Object, on  to  clause  24,  by  which  “stake  weirs,  Sc,.,  erected  S ten  yearl 


or 
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Report,  1849 — continued. 


Allen,  RobeTt.  (Analysis  of  his  Evidence) — continued. 
or  upwards,  within  the  limits  of  a scTeral  fishery,  are  not  to  be  deemed  illegal,”  4880 

These  clauses  generally  seem  to  be  all  restrictive  against  fishermen,  ib.  ° 

The  rights  of  the  public  and  of  individuals  in  certain  rivers,  such  as  the  Severn  and 
Wye,  might  have  been  established  by  Private  Act,  and  the  parlies  suffering  would  then 

have  been  entitled  to  compensation,  4881-4890 To  proceed  by  general  legislation 

for  the  purpose  of  settling  private  rights  is  most  impolitic  and  unjust,  4891 ^0  take 

from  parties  certain  rights,  or  to  take  from  persons  property  by  Public  Act  without 

compensation,  is  a most  monstrous  and  unprecedented  thing,  ib. How  far,  although 

an  Act  of  Parliament  may  appear  to  be  a General  or  Public  Act,  it  might  be  held  in  a 
court  of  justice  to  be,  in  point  of  effect  and  operation,  a Private  Act,  and  treated  as  such, 
4893-4895. 

Further  evidence,  on  clauses  18  and  19,  and  other  clauses,  empowering  the  erection  of 

obstructions,  even  where  no  several  fishery  exists,  4896-4904 Reference  to  clause  1 14, 

being  the  interpretation  clause,  explaining  the  meaning  of  the  words  “ several  fishery,” 

49°5>  490® Way  in  which  the  Act  of  1848  appears  to  witness  to  be  an  Act  altogether 

against  anglers,  4907-4930 Evidence  and  suggestion  generally  on  the  subject  of 

establishing  a river  police  for  the  protection  of  the  fish;  parties  by  whom  the  expense 

should  be  paid,  4909-4930 There  is  no  doubt  that  mill  races  are  very  injurious  to 

fish ; that  is,  where  there  is  not  an  opportunity  of  a side  entrance,  which  is  generally 
constructed,  and  where  this  is  the  case  the  injury  to  (he  fish  is  inconsiderable,  4920- 
4937- 

Angling.  It  is  very  desirable  to  encourage  angling  in  the  rivers  in  Ireland,  Ffennell  4393- 

4395 Witness  made  tours,  with  a view  of  angling,  of  nearly  all  the  rivers,  from  the 

Souih  of  Ireland,  and  also  the  Shannon,  and  up  towards  the  north  as  far  as  the  rivers  of 

Connemara,  AfZew  4808-4810 Since  1843  restrictions  have  been  set  up  to  fishing 

generally  in  that  country,  which  seems  to  witness  to  be  in  the  highest  degree  mischievous 
10  the  country  in  general,  certainly  most  unjust  and  oppressive  to  the  people ; nature  of 

these  restrictions,  ih.  4811-4839 These  restrictions  apply  both  to  the  open  sea  and  to 

the  rivers,  to  the  tidal  rivers,  and  the  other  rivers  which  are  not  claimed,  ib.  4830,  4831. 

Way  in  which  the  Act  of  1848  appears  to  witness  to  be  an  Act  altogetlier  against 
anglers,  Allen  4907-4920 A great  number  of  strangers  come  to  Lismore  for  the  pur- 
pose of  angling  ; facilities  afforded  them  for  pursuing  their  pastime,  6029-6033 

Evidence  as  to  (he  facilities  afforded  to  regular  anglers,  XfiiZe  <5473-6475.  6518- 

6531 The  principle  of  the  close  seasons,  as  fi.xed  by  Act  of  Parliament,  is  violated 

by  extending  the  season  for  angling  in  the  upper  rivers,  Alcocb  7019 The  proprietors 

of  salmon  fisheries  in  Scotland  do  not  permit  parties  to  angle  in  their  waters  for  salmon; 
the  proprietor  has  the  exclusive  right  of  taking  salmon,  Right  hon.  A.  RiUherfnrd  7311- 
7314. iSeealso  Fishing  Rods. 

Annagassen  (Louth).  Report  of  J.  Redmond  Barry,  on  the  definition  of  the  moutli  of  the 
junction  of  the  Clyde  and  Dee  rivers  at  Annagassen,  in  the  county. of  Louth,  App. 

63-65. 

Appeals.  Evidence  and  suggestions  on  the  subject  of  appeals  from  the  decisions  of  the 
Commissioners,  Cooke  4782-479G. See  also  JBoard  of  Management,  1. 

Aragadeen  River.  Particulars  relative  to  the  fisheries  in  the  Aragadeen  River,  in  the  Cork 
district,  Ffennell 

Arthurstoum.  Letter  from  Mr.  Henry  R.  Paine  to  E.  Lucas,  Esq.,  dated  7 May  1844, 
respecting  the  disturbance  by  the  cotiiien  in  the  neighbourhood  of  Arthurstown, 
App.  55- 

Askerne  Weir.  Particulars  relative  to  the  fall  of  Askerne,  Ffennell  402 1-4025 Position 

of  the  weir  at  Askerne  fall,  with  reference  to  the  fall,  ih.  4026 This  weir  is  so  pecu- 

liarly circumstanced,  that  it  is  difficult  to  say  whether  there  is  a Queen’s  gap  or  not,  ih. 

,^027 Complaints  on  the  subject  of  this  fishery,  on  the  ground  of  there  being  no 

Queen’s  gap,  and  on  the  ground  that  the  weekly  close  season  is  not  observed,  have  been 
received  from  proprietors  of  land  on  the  banks  of  the  tapper  portion  of  the  Erne  ; memo- 
rial sent  to  the  Board  of  Works  on  this  subject,  and  result,  t&.4028-4067. 

Assessment.  The  power  of  assessing  the  tax  on  engines,  &c.  should  be  vested  in  a Board 
of  local  conservators,  or  some  local  party,  perhaps  the  Poor-law  Commissioners,  Ffennell 

3446-3452 The  first  alteration  of  the  Act  of  1848  wished  for  by  the  proprietors  is  as 

to  the  form  of  assessment ; they  wish  to  have  it  according  to  the  Scotch  system,  under 
the  9th  of  Geo.  4,  Little  6379  et  seg. 

See  also  Police.  Rating  Fishenes.  Scotch  Fiskeig  Acts. 

Atkinson  ^ Little,  Messrs.  Evidence  relative  to  the  seizure  of  nets  belonging  to  Messrs. 
Atkinson  & Little  on  the  24th  July  1847,  and  prosecution  of  those  parties  for  illegal 
fishing  in  the  close  season,  Bennett  4315-^328.  4339-4374-  44o6,  4407-— Immediately 
on  the  termination  of  the  prosecutions  against  Mr.  Atkinson  and  Mr  Little  for  illegal 
0.40.  B 3 fishing. 
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Atkinson  Sf  Little,  Messrs.— co72/iHU6<i. 

fishing,  the  nets  were  put  up  again  at  the  same  spot ; no  further  breach  of  the  law  was 
committed  by  them  in  fishing  during  the  close  season,  Bennett  4375-4378.  4388,  4389 

The  nets  belonging  to  Mr.  Atkinson  and  Mr.  Little  were  seized  when  set  in  Baljycrov 

Bay,  close  to  a place  called  Fahee,  ib,  4379 Messrs.  Atkinson  Sc  Little  were  not  in 

the  habit  of  fishing  cinring  the  close  season;  they  had  never  clone  so  previous  to  the 

time  when  iheir  nets  were  seized  on  24  July  1847,  ib.  4387 Postponement  of  the 

trial  of  ihe  prosecution  against  Messrs.  Atkinson  & Little  in  consequence  of  Sir  Richard 
O’Donnell  and  Captain  Nugent,  two  of  the  magistrates,  declining  to  act  in  the  case, 
they  being  interested  parties,  ib.  4390-4402. 4408,  4409. See  also  Prosecutions,  S. 


B. 


Bag  Nets.  Opinion  that  bag  nets  are  as  great  an  impediment  to  boat  navigation  as  stake 

weirs.  Sir  J.  Dombrain  2019-2029 Introduction  of  bag  nets  for  fishing  in  the 

estuary  and  tideway  of  the  rivers  of  Cork  by  the  proprietors  of  land,  especially  about 

Cove,  Ffennell  4582-4584 Frequency  of  complaints  from  the  draught  mcii  of  the 

destruction  of  the  fisheries  by  the  introduction  of  the  use  of  bag  nets,  ib.  4594-459C> 

Particulars  relative  to  the  bag  nets  placed  in  the  mouth  of  the  Ballyshannon  River  in  the 

Bay  of  Donegal,  M‘Gowan  7184-7390 Opinion  that  the  bag  nets  destroy  an  undue 

quantity  of  fish,  i6.  7192 Report  of  Inspecting  Commissioners  of  Fisheries,  dated 

4 April  1849,  with  correspondence  on  the  subject  of  bag-net  fishing,  App.  167-175. 

See  also  Bann,  Lower,  River.  Mouths  of  Rivers.  Poaching,  1.  Stake  Weirs,  a. 

Ballina  District.  Evidence  relative  to  the  fisheries  of  the  Ballina  district,  Ffennell  4171 
tt  seq. 


Ballina  Fishery.  Number  of  men  witness  employs  in  protecting  the  fishery  at  Ballina,  on 
the  Moy;  amount  at  which  the  fishery  is  mted  to  the  poor-law'  valuation,  Little  C136- 

6338 The  fishery  has  very  much  fallen  off  since  the  Act  of  1842  ; way  in  which  this 

Act  has  tended  to  increase  poaching,  ib.  6138-6160.  6205-6211 Parries  from  whom 

witness  derives  his  right  to  fish  in  tfie  Moy,  ib.  6161-6164 The  River  Moy  is  fished 

with  draught  nets  and  weirs,  ib.  6165 Nature  ami  situation  of  ihe  weir,  rA.  6166- 

6169 There  is  not  the  slightest  controversy  about  the  weir  at  Ballina,  6170. 

See  also  Poaching,  II.  1.  Qtjseu’s  Gaps.  Spur  Walls. 


Balhnahinch  Weir.  There  is  a weir  at  Balliiiahinch,  just  wiiere  the  tide  meets  the  river  ; 
there  is  no  gap  in  this  weir;  the  claimant  of  this  weir  is  a Scotchman  of  the  name  of 
Robiiisoo ; It  is  a solid  erection,  and  efiectually  prevents  the  fish  from  ascending  the 

mer  when  the  bars  are  down,  Martin  2614-0.625 There  has  been  a gradual  decl'ease 

in  the  supply  of  fish;  witness  attributes  this  decrease  to  the  existence  of  this  weir,  ib. 

2626-2634 When  witness  saw  this  weir  two  years  ago;  none  of  the  provisions  of  the 

rishery  Act  were  complied  with,  ib.  2643-2647. 

Ballmdore  River.  In  the  Sligo  diatrict  also,  there  is  a very  peculiar  river,  the  Ballisadore 
Kiver;  particulars  relative  to  an  Act  of  Parliament  in  existence,  conferring  exclusive 
nglits  upon  Mr.  Cooper,  connected  with  the  fisheries  of  this  river,  Ffennell  4160-4170. 

BdUycastle  District. . Evidence  i 
district,  Ffennell  3950-3981. 


3 detail  relative  to  the  salmon  rivers  in  the  Ballycastle 


Ba^croy  River.  Ballycroy  River,  running  down  in  BalJycroy  Bay,  is  a fresh-water  stream, 

Bennett  4^Si,  ^^82 Particulars  relative  to  the  prosecutions  instituted  by  witness,  in 

respect  of  the  River  Ballycroy;  how  far  witness  himself  has  been  prosecuted  for  illegal 
fishing  m the  Ballycroy.  Lxttk  6257-6342. See  also  Poaching,  II.  1.  Prosecution^.-i. 

BallyAmimn  District.  Details  relative  lo  the  salmon  fisheries  In  the  Ballyshannon  district, 
Ffennell  4012  et  seq,  ^ ’ 


BaUyshamon  River.  The  fishery  at  Ballyshannon  River  is  possessed  by  tenants  of  Colonel 

Conolly  the  present  tenants  are  Dr.  Sheil’s  family,  MGowan  7098-7100 Particulars 

lelauve  to  the  situalion  of  the  salmon  boxes  on  the  Ballyshaimon  River,  and  position  in 

which  they  are  placed,  zA.  7101-7115 Opinion  that  Dr.  Shell,  the  present  tenant, fishes 

nM"' 7116-7127 Dr.  Sheil’s  salmon  boxes 

on  tile  Ballyshannon  River,  are  always  removed  during  the  close  season,  ib.  7123,  7124 

Oreat  fluctuation  with  regard  to  the  supply  offish  in  the  Ballyshannon  River:  the 

supply  depends  entirely  on  the  weather;  the  salmon  boxes  do  not  affect  it,  zA.  7128-71158 
• Ballyshannon  River;  this  has  been 

removed,  M Gowan  7159-7162 The  right  of  fishing  within  the  bar  at  the  mouth  of 

tiie  Ballyshannon  River,  is  not  claimed  by  any  parties  but  the  lessee,  ib.  7101 How 

far  there  has  been  any  decrease  in  the  supply  of  fish  in  the  Ballyshannon  River  of  late 

years;  the  quantity  taken  is  less  now  man  formerly,  zA.  7193-7196.  7220-7223— 

Description  of  the  fall  of  the  Ballyshannon  River  at  its  junction  with  the  salt  water  of 
the  bay,  and  the  rising  of  the  tides  at  the  fall,  id.  7197-7201. 

See  also  Draught  Nets.  Eel  Fisheries.  Landomers. 


Bandon 
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JBandon  Mill  Weir.  Report  of  W.  T.  Mulvany,  dated  24  July  1843,  on  the  subject  of 
the  Baucion  Mill  Weir,  App.  51 , 52. 

&andon  River.  Particulars  relative  to  the  fishery  in  the  River  Bandon  in  the  Cork  dis- 
trict, Ffennell  4602 Prosecution  of  parties  for  ihe  erection  of  stake  weirs  in  the 

River  Bandon,  and  conviction,  they  being  found  a nuisance  to  the  navigation,  ib. 

Letter  from  Mr.  William  Longfiekl  to  Mr.  J.  C.  Walker,  dated  14  March  1849,  com- 
plaining of  the  Slate  of  the  Bandon  Weir,  and  the  illegality  of  its  construction,  ib.  4602- 

4605 Letter  from  Mr.  Henry  R.  Paine  to  R.  Pennefather,  Esq.  dated  3 October  1 843, 

relative  to  illegal  weirs  on  Bandon  River,  App.  55 Bye-law  prohibiting  the  use  of 

stoke-hauls,  in  the  River  Baudon  and  its  tributaries,  approved  of  by  his  Excellency  the 
Lord  Lieutenant  in  Council,  ib.  119. Sec  also  Poacfdng,  II.  2. 

Bann  District.  In  the  whole  district  above  the  Bana  the  rivers  flowing  into  it  are  greatly 
injured  by  flax  steeping;  vast  quantities  of  fish  destroyed  from  this  cause,  Ffennell  4410. 

Bann,  Dower,  River.  There  are  a great  many  mill  weirs  upon  the  Lower  Bann  River ; 
description  of  the  fisheries  in  the  Lower  Bann,  Ffennell  4410— The  principal  fishery 
carried  on  in  the  Lower  Bann  is  by  means  of  bag  nets,  ib.  4425-4431. 

See  also  JBel  Fisheries. 

Bann,  Upper,  River.  Greatnumber  of  weirs  existing  upon  the  Upper  Bann  River,  Ffennell 
4417-4420, 

Bantry  District.  Evidence  in- detail  relative  to  the  fisheries  in  the  Bantry  district;  great 
number  of  small  rivers  contained  in  this  district,  Ffennell  4582. 

Barrow  River.  A survey  of  the  River  Barrow  navigation  was  made  by  the  Commis- 
sioners of  Fisheries  in  1844  or  1845;  there  is  no  report  of  it,  Ffennell  3642-3644- 
3706-3712 How  far  any  change  or  modification  in  the  existing  weirs  was  recom- 
mended or  suggested  by  them,  ib.  3646-3651 Definition  of  the  mouth  of  the  River 

Barrow  in  the  county  of  Waterford,  by  the  Commissioners  of  Irish  Fisheries,  App. 
122. See  also  Illegal  Obstructions.  Waterford  Estuary. 

Belfast.  State  of  the  fisheries  and  navigation  from  Lough  Foyle  to  Belfast,  5i>  J".  Dom- 
brain  1958  et  seq. 

Belleek  Fall.  Witness  is  well  acquainted  with  the  fall  at  Belleek ; it  is  no  obstruction  to 
the  passage  of  the  fish;  they  go  up  the  falls,  M‘Gowan  yiiS} 


Bennett,  William.  (Analysis  of  his  Evidence.)— Commissioned  boatmen  in  the  coast-guard, 

stationed  at  Christchurch  in  Hampshire,  4310,  4311 Was  stationed  on  the  west  coast 

of  Ireland,  atTullahanin  the  county  of  Mayo,  in  i847;43i2,  4313 Whilst  stationed 

on  the  coast  of  Ireland  witness  was  engaged  in  the  seizure  and  prosecution  of  parties 

engaged  in  illegal  fishing,  4314 Evidence  relative  lo  the  seizure  of  nets  belonging  to 

Mlssrs.  Atkinson  & Little  on  the  24th  July  1847,  and  prosecution  of  those  parties 
for  illegal  fishing  in  the  close  season,  4315-4328.  4339-4374-  44o6,  4407  Authority 
given  to  the  coast-guard  by  Commissioner  Ffennell  to  seize  nets  and  bring  parties  to 

rrial  engaged  in  illegal  fishing,  4329-4333 The  const-guard  cannot  interfere  with 

patties  fishing  during  the  season  provided  they  use  legal  nets  for  taking  salmon,  4334, 

Issie  of  printed  instructions  from  the  coast  guard  in  Dublin  to  the  different 

staiions  on  the  coast  relative  to  their  interference  with  parties  fishing,  4336-4330. 


Particulars  relative  to  the  peiiod  of  the  weekly  close  season  for  salmon  fishing  on  the 

west  coast  of  Ireland,  43.45-4360.  4403-4405 Immediately  on  the  terminattoii  of  the 

prosecutions  against  Mr.  Atkinson  and  Mr.  Little  for  illegal  fishing,  the  nets  were  put 
up  avain  at  the  same  spot;  110  farther  breach  of  the  law  was  committed  by  llieui  m 
Ai°g  during  the  close  season,  4376-4S78-  4388,  4389— The  nets  belonging  to  Mr 
Atkinson  and  Mr.  Lirtle  were  seised  when  set  m Ballycroy  i^y,  close  to  a place  called 

Pahee,  4379 Ballycroy  River  running  down  in  Ballycroy  Bay  is  a fresh-water  stream, 

.,81  Messrs,  Atkioson  and  Little  were  not  in  the  habit  of  fishing  during  the 

Sse  sefson;  they  had  never  done  so  prevlons  to  the  time  when  their  nets  were  seised 

on  oi  Jnlv  1847  ■ 4387 Postponement  of  the  trial  of  the  prosecution  apinst  Messrs. 

Atkitson  acLfttle  in  cLequence  of  Sir  Richard  O’Donnell  and  Captain  Augent,  two  of 
Ac  magistrates,  declining  to  act  hr  the  case,  they  being  interested  parties,  4390-440-. 
4408, 4«|09. 

Blackwater  River.  In  the  fresh-waier  portion  of  the  Blackwater  the  salmon  fishing  may 
^he  said  to  be  nearly  extinct ; there  are  no  natuial  obstructions  to  the  fish  getting  up 
above  Lismore,  but  a great  many  artificial  (j 

tidal  DOrtions  of  ihe  rivers  has  also  considerably  fallen  off,  li-  423-^° 
StrnSons  e.visling  in  the  tributaries  to  the  Blackwater  river  fioin  llie  number  ot 

weirs  Ffennell  4628-4630 ^How  far  any  of  the  parties  who  have  fished  m the  River 

BlackwLr,  and  have  not  been  interfered  with  by  the  Duke  °f  D^onshire  exe^ 

Hght  by  a charter  or  not  below  lismore.  Sir  R.  Mnegrnne  5639 

0.40.  ® 4- 
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Blachi)ater  River — cominuecl. 

extends  as  low  down  as  the  bar,  in  fact  as  far  as  the  Duke’s  fishery  extends,  Foley  5971 
■ There  are  other  weirs  entirely  across  the  river,  besides  the  one  at  Lisinore,  ib.  5986 
— -Definition  of  the  mouth  of  the  River  Blackwater  in  Kenmare  Bay,  in  the  county  of 
Kerry,  by  the  Commissioners  of  Irish  Fisheries,  122. 

See  also  Boatmen.  Close  Season,  2.  Cotmen.  Devonshire,  Duke  of.  Lismore 
Weir.  Navigatio7i,  11.  1.  Poaching,  ll.  3.  Prosecutions,  3.  Prostration 
of  Weirs.  Stake  Weirs,  1.2.  Supply  of  Salmon.  Water  Bailiffs. 

Board  of  Management  : 

].  Opinions  in  favour  of  the  Appointment  of  a Distinct  Board  for  the  Ma- 
nagement of  the  Irish  Fisheries ; Powers  proposed  to  he  given  to  them. 

2.  Ohjectio7i  to  the  A.ppomtment  of  such  Board. 

1.  Ojjim'ons  in  favour  of  the  Appointment  of  a Distinct  Board  for  the  Management 
of  the  Irish  Fisheries  ; Powers  proposed  to  be  given  to  them  : 

Supposing  a separate  Board  were  created  for  the  managemenl  of  the  fisheries  in  Ireland, 
it  would  be  expedient  to  entrust  such  Board  with  similar  powers  for  the  removal  of 
obstructions  to  the  fisheries  and  navigation  of  Ireland  as  were  exercised,  and  are  still 
possessed  by  the  Commissioners  of  Sewers  in  England  in  like  cases,  MMahon  326-340 

Opinion  in  favour  of  a distinct  Board  for  the  miinagemeat  of  the  fisheries  of  Ireland, 

such  Board  being  armed  with  the  necessary  powers  for  abating  illegal  obstructions  to 

the  fisheries  and  navigation  of  Ireland,  Croker  782-805.  845-853 The  best  thing  that 

could  be  done  would  be  to  invest  a Board,  say  the  Fishery  Commissioners,  they  beintr 
made  a distinct  Board,  and  separated  from  the  Board  of  Works,  with  powers  at  once 
of  a judicial  and  of  a constabulary  character,  lord  Giengall  2215-2229. 

Recommendation. (hat  there  should  be  a distinct  Board  for  the  management  of  the 
fisheries,  which  is  not  the  case  at  present  to  a great  extent,  there  being  now  only  two 

special  Fishery  Commissioners,  Ffe^inell  3292,  3293 A separation,  a more  distinct 

thm^  m degree,  but  it  would  not  be  advisable  to  separate  them  entirely  from  the  Board  of 

Works,  ih.  3293-3296 With  a good  legal  adviser,  and  a power  of  appeal,  the  Board 

might  be  entrusted  with  a summary  jurisdiction  in  cases  where  obstructions  have  been 
already  declared  illegal,  and  have  been  re-erected  j and  where  there  are  new  erections 
of  obstructions  ihat  are  decidedly,  as  a matter  of  fact,  contrary  to  the  law,  ib.  3297—3351. 

336>-3364 -Further  reasons  tor  forming  the  opinion  that  the  enforcement  of  the  Acts. 

ot  Parliament  tor  the  regulation  of  fisheries,  and  of  the  fishery  laws  in  geueml,  is  a matter 
too  important  to  be  left  to  private  individuals,  ib.  3453-3459. 

How  far  it  vi’ould  be  expedient  that  a Board  or  Court  of  Commissioners,  with  powers 
analogous  to  those  of  the  Tithe  Commission,  should  be  creaieil  in  Ireland  either  in 
Ew”"]  7 I '.'“'‘J.'’ purpose  of  carrying  into  execution  tlie  laws 

which  regulrte  the  Irish  Fisheries,  Coo/ie  4708-4730 The  powers  of  such  a cominis- 

sron  should  be,  to  the  first  instance,  to  decide  upon  all  obstructions  to  the  free  fishery 
in  ihe  rivers,  and  the  free  run  of  salmon  in  all  rivers,  ib.  473.3,4734 Thev  imisi  imvn 

some  authoritative  form  .^alogous,  perhaps,  to  Uiat  which  we  have  in  the  Tithe  Com- 
missions and.  Inclosure  Commissions,  in  England  ; some  durable  form,  ib This 

temporary  commission  should  be  armed  with  power  to  declare,  not  only  the  rights 
of  weir-owners  to  their  particular  weirs,  but  to  declare  also  the  rights  of  rile  nubhe  to 
all  parts  of  the  river,  whether  covered  wiih  weirs  or  not,  ib.  4766-4782.  ^ 

2.  Objection  to  the  Appointment  of  such  Board: 

caMt'thMi»‘'ZV„‘’  of  tho  tribunal  for  the  decision  of  all  fishery 

mm.’.ll  ' ^ appointment  of  a Board  of  Commissioners,  especially  to  hear  and  deter- 
mine all  cases  connected  with  the  fisheries,  are,  that  it  would  involve  a ureardeal  nf 

expense  and  delay,  ZordrUiiMteasie;  0949-095,; 

See  also  Cammhsi,uer,  of  Fish,, ie..  Mights,  Private.  Scotch  Fisher, j Acts. 


annu- 

3145. 


alJv  nrpfif.nto.1  tev  T>  V L ‘ vviiness  has  read  the  reports  •. 

— Wiinelfdoes^no  '0'“'  Commissioners  of  the  Board  of  Works,  ib. 

posed  nlrriferS  bv  t . /T  f ''  'o'"  ’>5'  ‘I’®  m- 

dnties,  particularly^as  re^'  df  -I™-’ 


"P”"  by  Act  of  1840  ; reference  to  the 

should  b.rdrfo™ 

Praiaase.  Inspectors 


Boatmen 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Irclanli.] 


BOA. 


CLO 


9 


Report,  1849— co?/riHueif. 


Boatmen.  Witness  conceives  he  has  the  right  to  prosecute  boatmen  or  others  for  fishing 
in  the  centre  of  the  River  Blackwater,  from  boats,  down  close  to  the  bar  at  Youghah 
Boky  5972-5979- 

Bow  Nets.  Description  of  the  bow  net,  and  mode  in  which  used,  Mahon  2374— 2376— — 

The  bow  nets  are  used  by  all  kinds  of  poaching  fishermen,  tj.  2382 They  are  not 

used  by  people  who  make  a livelihood  of  it,  and  it  is  not  considered  fair  fishing,  ib.  2382, 
2383. See  also  Draught  Nets. 

Boyne  Fishing  Protection  Society.  The  improvement  of  the  fishing  on  the  Boyne  is  owing 
to  the  institution  of  a society  eight  or  ten  years  ago,  called  the  Boyne  Fishins  P otection 
Society,  Ffentiell  3911. 

Boyne  River.  Evidence  generally  as  to  the  fisheries  of  the  Boyne  and  the  weirs,  nuis,  8cc.,. 

in  that  river,  Ffennell  3886-3905 Last  season  the  fishing  in  the  Boyne  was  unusually 

good  in  the  early  part  of  the  season  5 this  season  it  has  not  been  so  good,  ib.  3907-3909, 
——■The  Boyne  is  fished  in  the  tideway  by  the  public  under  the  common-law  right,  ib. 

3912 Further  evidence  with  respect  to  the  Boyne  district,  ib.  3935-3947 Report 

of  W.  J.  Ffennell  on  the  River  Boyne,  dated  23  February  184C,  App.  72,  73. 

See  also  Dundalk  River.  Poaching,  II.  4. 

Brama  River.  See  Eel  Fisheties. 

Bray  River.  The  fishery  of  the  Bray  River  some  yeai-s  ago  was  very  valuable  ; tliis  has- 
been  neavW  destroyed,  principally  by  a weir  fishery  ; nature  of  this  weir,  Ffennell  3806- 
3811 — : — Report  of  W.  J.  Ffennell  on  the  Bray  River,  dated  31  December  1845,  with 
a sketch  of  the  weir  at  Bray  and  mill  premises,  App.  68,  69. 

Breeding  Grounds.  The  fish  can  never  come  up  the  Blackwater  over  the  weirs  to  spawn,, 

except  in  a high  flood,  Crohej’  463,  464 There  are  very  great  and  very  peculiar 

difficulties  connected  with  the  protection  of  the  breeding  fisn,  Currey  5474 — is  of 
the  greatest  importance  that  the  fish  should  have  a free  passage  to  the  upper  waters  or 
breeding  pounds  when  going  up  to  spawn,  Alcock  6999.  7010. 

See  also  Spawning  Beds.  Stake  Weirs,  3. 

Bride  River.  The  River  Bride,  a tributary  to  the  Blackwater,  would  be  a very  fine  river 
for  fish  if  properly  protected;  but  is  most  terribly  poached,  Foley  6034-6036. 

Bundrowes  River.  Evidence  relative  to  the  Bundrowes  River  and  the  salmon  fishery 

therein,  Ffennell  4102  et  seq. It  is  fished  by  means  of  a box  and  a weir  entirely 

across  it;  there  is  no  gap  in  the  weir,  ib.  4102-4108 The  river  ai  this  weir  is  only 

a few  feet  wide,  ib.  4109 — —The  weir  is  quite  close  to  the  sea,  ib.  41 10,  41  n — —It  i& 
one  of  that  class  of  rivers,  that  if  there  was  a Queen’s  share  left  in  the  weir  it  would  not 
take  salmon  at  all,  ib.  4112-4119. 

Burti,  Miss.  See  Drumcliff  River. 

Bye-Laws.  A great  number  of  bye-laws  were  made  by  the  Commissioners  of  Fisheries; 
they  are  recorded  in  the  Office  of  Public  Works;  they  principally  relate  to  the  sea 

fisheries,  Ffennell  3167-3176 Abstract  of  byc-iaws  fiamed  by  the  Commissioners  of 

Fisheries,  and  approved  by  the  Lord  Lieutenant  in  Council,  App.  118,119. 

See  also  Bandon  River.  Commissioners  of  Fisherks.  Dublin  Bay.  Regulation 
of  Fisheries. 

C. 

Ca/rir,  Bridge  of.  Evidence  relative  to  the  obstruction  which  exists  dose  to  ihe  bridge  of 
Cahir;  it  forms  an  obstruction  to  the  fish  ascending  above  that  portion  of  the  river;  way- 
in  which  it  might  be  improved,  Ffennell  3713“37'8. 

Carha  Fishery.  Report  of  J.  Redmond  Barry  on  the  Carha  Fishery,  dated  1 1 March  1845, 
App.  60, 61. 

Carra  River.  Report  of  J.  Redmond  Barry  on  tlie  weir  on  the  River  Carra,  county  of  Kerry, 

dated  7 May  1844,  with  a map  of  the  weir,  App.  56,  57 Report  of  Messrs.  J.  R. 

Barry  and  W.  J.  Ffennell  on  the  fisheries  of  the  River  Carra,  in  the  county  of  Keny, 
dated  18  February  1848,  ib.  86-88. 

Cashen  River.  Report  of  J.  Redmond  Barry  on  the  rights  of  fishing  on  the  River  Caahen 
and  its  uibutaries,  dated  3 March  1846,  App.  73-75- 

Clare  County.  Return  of  the  number,  nature,  periods,  and  results  of  prosecutions  of 
ofi'enders  against  the  Irish  fishery  laws  at  the  quarter  sessions  of  the  county  of  Clare, 
from  the  year  1842  inclusive,  specifying  at  whose  suit  such  prosecutions  were  instituted, 
and  also  the  costs  and  expenses  atleniiing  the  same,  App.  109-111, 

Clondalane  Weir.  There  is  a weir  at  Ciondalane  belonging  10  Lord  Mountcashel,  which  is 
closed  for  six  days  in  the  week,  Sir  R.  Musgrave  5490. 

C Clonderlaw 
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Cbiiflerlaio  Bay.  Crowded  state  of  Clonderlaw  Bay  with  ^veirs,  Ffennell  ^5^1 Reportof 

3.  Redmond  Barrj’  relative  to  stake  weirs  in  Clonderlaw  Bay,  dated  25  February  1846, 

App.  73. 

Cloo7iee  River.  Definition  of  the  mouth  of  the  River  Cloonee,  in  the  county  of  Kerry,  by 
the  Cammissimiers  of  Irish  Fisheries,  App.  123. 


Close  Season: 

1.  Generally. 

2.  Complaints  of,  and  Objections  to,  the  Regulations  as  to  the  Close  Season 

being  Uniform  in  all  the  Rivers  of  Ireland. 

1,  Generally  i 

Opinion  that  the  decisions  of  the  Commissioners  with  respect  to  the  close  season 

have  not  given  satisfaction,  Ffennell  3151-3166 Nature  of  the  complaints  which  have 

heen  received  on.  the  subject  of  the  close  season  in  the  Slaney,  *&.  3?85~379® The 

Commissionera  have  the  same  power  of  regulating  the  close  season  in  the  northern 

counties  that  they  have  in  the  rest  of  Ireland,  ih.  4134 Evidence  showing  that  the 

present  fishery  Commissioners  have  not  taken  the  slightest  interest  in  the  protection  ot 

the  close  season,  XiW/e  6429-6457 In  the  upper  rivers  ihe  laws  of  the  close  season 

are  not  observed  at  all,  Alcock  6914 Creation  of  a close  season  in  the  salmon  fishery 

by  the  Act  of  8 Geo.  1,  c.  7;  this  is  not  observed,  ib.  6990. 


2.  Complaints  of,  and  Objections  to,  the  Regulations  as  to  the  Close  Season 
benng  Uniform  in  all  the  Rivers  of  Ireland; 

Difference  in  the  law  with  respect  to  the  close  season  in  the  tidal  portions  of  the 

fresh-water  portions  of  the  River  Blackwatev,  Croher  429-434 The  close  and  open 

seasons  in  different  rivers  in  Ireland,  were  different  previously  to  ilie  passing  of  the  Act 
of  1842,  which  made  them  uniform  in  a,ll  rivers;  in  witness’s  opinion  iliis  was  a mistake, 
ib.  578-G16 Absurdity  of  the  notion  entertained  by  Mr.  Mulvany,  that  after  a cer- 
tain number  of  years,  fish  might  be  made  to  change  their  habits,  ib.  595-615 

Absurdity  of  the  notion  of  Mr,  Mulvany,  that  it  is  possible  to  make  fish  come  up  at 
certain  limes  of  the  year  any  of  the  rivers  in  Ireland ; that  is,  to  change  their  nature 
by  Act  of  Parliament,  Sir  J.  Bomhrain  2016-2018. 

Period  of  the  year  in  which  the  fish  most  generally  run ; in  a portion  of  the  close 
season  they  are  going  up,  and  in  the  open  season  in  several  rivers ; it  all  depends 

upon  the  river,  Ffennell  3694-3698 Complaints  made  against  the  uniform  close 

season  in  the  Kilkenny  district,  ib.  4555 Objections  to  the  present  mode  of  fixing 

the  open  and  dose  seasons  for  salmon  fisheries,  especially  as  to  its  uniformity,  Alcoch 

7016-7022 Great_  contrariety  exists  in  some  rivers  between  the  close  season  as 

fixed  by  Act  of  Parliament,  and  the  close  season  as  fixed  by  the  law  of  nature,  ib. 

7019-7022 Particulars  relative  to  the  present  open  and  close  seasons  for  salmon 

fishing,  and  general  mischievous  effect  of  the  existing  regulations,  Talbot  7246-7249 

The  dose  season  is  not  uniform  in  all  the  rivers  in  Scotland,  Right,  hon.  A. 

Rutherfurd  7308 The  close  seasons  in  Scotland  are  regulated  by  Act  of  Parliament, 

and  not  by- common  consent,  7310. 

jSee  also  Anting.  ^ Atkinson  ^ Little,  Messrs.  Ballyshannon  River.  Cofme7i. 
L/a7id  Bridge  PVeir.  Lux  Weir,  Lismore  Weir,  4.  Oioenmore  Rive7-. 
Penalties.  Poaching,  I.  Supply  of  Salmon.  Trout  FisM/iq.  Weekhf 
Close  Time. 


Coast  Guard.  Witness  was  for  nearly  thirty  years  inspector  of  the  coast-guard  in  Ireland  ; 
Im  connexion  with  this  department  ceased  about  the  middle  of  January,  Sir  J.  Dom- 

brosa,  1854-1858 Witness’s  duties  as  inspector  of  the  coast-guard  involved  a close 

attention  tp  the  stale  of  the  coast  and  tidal  portions  of  rivers,  as  regarded  the  obstructions 
to  the  navigation  and  fisheries  of  those  rivers,  ib.  1859 Witness  had  frequent  com- 

munications with  the  Commissioners  of  the  Board  of  Works  and  the  Fishery  Commis- 
sioners und®  the  Act  of  last  Session,  on  the  subject  of  the  fisheries  generally  on  the 
coast,  Mtfa  deep  sea  and  salmon  fisheries  ; witness’s  suggestions  were  frequently  acted 
upon,  i . i86l,  18G2  The  Fishery  Commissioners,  on  witness’s  leaving  office,  sicniified 

iheir  approbabon  of  liis  services  in  this  respect,  ih.  1863,  1864 Witness  cannot  say 

that  he  has  exactly  surveyed  the  rivers  as  far  as  the  fresh-water  portions,  but  has  been 
up  every  nver  m Irelano,  as  far,  or  nearly  as  far,  as  the  tide  flows,  ib.  1866. 

Emploympiit  ofthecoast-guord  in  protecting  the  fishery  in  Longh  Foyle:  how  far 

1936-1957 Authority  given  to  the  coast-gnaid  by 

Commissioner  Ffennell  to  seize  nets  and  bring  parties  to  trial  engaged  in  illegal  fishing, 
en/ie  432^4333  The  coast  guard  cannot  interfere  with  parties  fishing  during  the 

salmon,  ib.  4334-  4335 Issue  of  printed 

trt  fir  • the  coast-guard  m Dublin  to  the  different  stations  on  the  coast,  restive 

to  their  interference  with  parlies  fishing,  ib.  4336-4338. 

, . Coleraine 
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Coleraine  Fishery.  Statement  generally  relative  to  the  Coleraine  fishery;  the  principal 

fishery  is  held  by  the  lessees  of  the  Irish  Society,  Ffenmll  4410  et  seg. The  Irish 

Society  claim  the  Coleraine  fishery  under  a charter;  this  has  never  been  disputed, 
ib.  4432-4434. 

Commissioners  of  Fisheries,  The  Fishery  Commission,  as  at  present  constituted,  would  be 
the  fittest  tribunal  to  invest  with  the  requisite  authority  for  putting  down  obstructions 

to  the  fishing  and  navigation,  Sir  R.  De  Burgho  1623-1666 The  formation  of  a 

Fishery  Board  is  essential  to  the  prosperity  and  future  welfare  of  the  fisheries,  ib.  1691 

Proposed  duties  of  a legal  gentleman  attached  to  such  Board,  i5.  1692-1699 

Doubts  as  to  whether  the  Fishery  Commissioners  have  power  to  prostrate  weirs,  Lord 
G'lengall  2156.  2167 Power  should  be  given  to  the  Fishery  Commissioners  to  pros- 

trate illegal  weirs,  ib.  2205-2214. 

Witness  in  his  present  capacity  oF  Commissioner  of  Fisheries  is  associated  with  the 

Board  of  Works,  but  as  a Commissioner  of  Fisheries  only,  ^ennc/Z  3064,  3065 

Evidence  in  detail  relative  to  the  appointment  of  the  Commissioners  of  Fisheries  ; how 
far  they  are  connected  witli  the  Board  of  Works  ; establishment  and  expenses  thereof; 
duties  and  powers  of  t!ie  Commissioners,  ib.  3080-3144 Power  of  the  Fishery  Com- 

missioners to  pass  bye-laws,  prohibiting  the  use  of  any  engines  destructive  to  the  fish  ; 

the  use  of  the  stroke-haul  has  been  prohibited,  ib.  4609-4618 ^Want  of  increased 

powers  by  the  Fishery  Commissioners  for  the  superintendence  and  control  of  the  oyster 
fisheries,  ib.  4695-4701. 

Powers  given  to  the  Commissioners  of  Fisheries  under  the  8th  & pth  Viet,  to  try 

indictments  against  illegal  weirs,  Alcock  6898-6904 ^The  magistrates  were  a much 

more  competent  tribunal  to  try  cases  than  the  Commissioners,  ib,  6902 Objections 

to  increasing  the  powers  of  the  Commissioners  of  Fisheries;  witness  considers  the 
powers  with  which  those  Commissioners  are  invested  most  unconstitutional,  and  would 
be  unwilling  that  such  a great  mass  of  property  should  be  subject  to  almost  arbitrary 
control,  ib.  7040—— Opinion  that  the  appointment  of  a new  Commission,  consisting 

of  persons  properly  qualified,  would  be  beneficial,  ib.  7041,  7042 Duties  of  the 

Commissioners  of  Fisheries  in  Scotland ; they  liave  no  connexion  with  the  salmon 
fisheries,  Right  lion.  A.  Rutherfurd  7309. 

See  also  Appeak.  Barrow  River.  Board  of  Management.  Board  of 
Worlis.  Bye-Laws.  Close  Season,  1;  Districts.  Floating  Nets.  Gaps. 
Jnclosure  Commission.  Regulation  of  Fisheries.  Shannon  River.  Stake 

Weirs,  2. 

Compensation.  See  Rights,  Private. 

Connery,  James.  Evidence  relative  to  an  investigation  which  took  place  before  the  magis- 
trates at  Lismore,  upon  a complaint  made  against  the  lessee  of  the  fishery,  Mr.  Patrick 
Foley,  by  a person  of  the  name  of  James  Connery,  Currey  5386*  SS®? — —This  James 
Connery  was  one  of  the  persons  who  was  employed  by  Lord  Mountcashel  at  the  time 

the  attack  was  made  on  the  Lismore  works  in  1823,  ib.  5380.  5386,5387 Further 

evidence  relative  to  the  complaint  made  against  Mr.  Patrick  Foley  by  James  Connery, 
ib.  5388-5390. 

Connolly,  Colonel.  See  Ballyshannon  River. 

Conservators.  See  Assessment. 


Construction  of  Weirs.  Specification  to  be  observed  in  the  construction  and  execution  of 
the  “salmon  stairs”  to  be  erected  on  the  slip  in  Mr.  Bigg’s  weir  at  Bandon,  prepared 
by  John  W.  Kelly,  App.  38,  39. 

Convlciious.  Convictions  at  Swineford  petty  sessions  against  offenders  against  the  fishery 

laws  during  tl.e  winter  of  1848,  Little's  Ev.  p.  418 Letter  from  Mr.  Henry  f-/aine 

to  E.  Lucas,  Esq.  dated  1 November  1843,  relative  to  convictions  under  5 & b Vict. 
c.  106,  in  the  counties  of  Waterford  and  Wexford,  App.  55. 

See  also  Bandon  River.  Magistrates.  Prosecutions. 

Cooke,  George  Wingrove.  (Analysis  of  bis  Evidence.)— Barrister ; has  been  much  em- 
nloved  upon  the  Tithe  Commission  as  an  Assistant  Tithe  Commissioner,  for  special  pur- 
poses, 4702-4707 How  for  it  would  be  expedient  that  a Board  or  Court  ol  Commis- 

sioners, with  powers  analogous  to  those  of  the  Tithe  Commission,  should  be  created  in 
Ireland,  either  in  permanence  or  for  a limited  time,  for  the  purpose  of  carrying  into 

exeoulioii  the  laws  which  regulate  the  Irish  fisheries,  4708-4733- ‘ 

settle  the  rights  of  patties  in  Ii  eland ; opimon  that  it  might  he  ione.  and  well  done, 

under  the  S-ency  of  a teinporniy  Commission,  4733.4765 The  po  wers  of  such  a 

Commission® should  be,  in  iL  first  instance,  to  decide  upon  , 

fishery  in  the  riyer,  and  the  free  run  ol  salmon  in  all  nrers,  4733>  ,4734 

have  Judicial  powers  to  enable  ihem  to  do  this,  4736—-But  their  fiecision  ‘'““‘‘I  '»ke 
some  authorilalive  form,  analogous  perhaps  to  that  which  we  have  m the  Tithe  Com 
missions  and  Inclosnre  Commissions  in  England  j some  durable  ^'7?;  „ 

Evidence  showing  the  analogy  in  the  nature  ot  the  questions  wkeh  come  beloie  tiie 
InSsuS  cfm3oners  aud®Jhose  tbat^would  come  balore  a Fishery  Commmsmn_, 
0.40.  ^ “ 
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Report,  1849 — continued. 


Codhe,  George  Wingrove.  (Analysis  of  his  Evidence)— continued. 

4735-4763 This  temporary  commission  should  be  armed  with  power  to  declare  not 

only  the  rights  of  weir  owners  to  their  particular  weirs,  but  to  declare  also  the  rights  of 

the*^ public  to  all  parts  of  the  river,  whether  covered  witli  weirs  or  not,  4766-4782 

Evidence  and  suggestions  011  the  subject  of  appeals  from  the  decisions  of  the  Commis- 
sioners, 4782-4796. 

Coopery  Mr.  See  BalUsadore  River. 

CorkDistnct.  Statement  generally  as  to  tlie  state  of  the  fisheries  in  the  Cork  district; 
this  district  is  one  in  which  some  peculiar  circumstances  exist,  Ffennell  4582-4626. 

See  also  Aragadeen  River.  Bandon  River. 

■Costello  River.  Great  improvement  in  the  fishery  in  the  upper  portion  of  the  Costello 
River  since  the  passing  of  the  Fishery  Act  of  1842,  Marlin  2571-2613. 

Cotnien.  There  is  a very  considerable  body  of  persons  on  the  rivers  of  Waterford  called 
cotmen,  who  fish  with  small  boats  and  nets ; they  fish  in  the  three  rivers ; in  the  Suir  they 

fish  as  high  up  as  Clonmel,  twenty-five  miles  above  Waterford,  Lord  Ghngall  2 J 47 

They  are  not  interested  in  the  fixed  engines,  but  the  contrary,  i&.  2148 Decrease  of 

the  profits  of  the  cotmen  since  the  erection  of  ihe  weirs,  ih.  2186-2190 There  are  a 

number  of  cotmen  who  have  constantly  exercised  the  right  of  fishing  iu  the  Bl.ack- 
water;  mode  in  which  they  fish,  Sir  R.  Musgrave  5639. 

The  cotmen  commence  fishing  above  Waterford,  at  a place  called  Graney  Bridge,  and 
fish  from  (here  up  to  Carrick-on-Suir ; there  may  be  froui  80  to  100  employed  in\his 

fishing,  Dobbyn  6590-6595 Cot  fishing  is  not  practised  iu  the  same  parts  of  the 

River  Suir  as  the  fishing  by  the  stake  net  weirs;  the  cotmen  do  not  come  further  down 

than  Graney  Castle,  Crotc/brtf  6679-6686.  6698-6702 Reason  why  the  fish  caught 

with  the  cots  are  not  so  valuable  as  those  caught  by  the  weirs;  period  of  the  year  at 

which  the  cotmen  fish  ; their  trade  is  not  so  profitable  as  it  was,  ib.  6687-671 1 The 

extent  of  tideway  is  about  40  miles  from  the  Hook  Tower  to  Carrick-on-Suir,  ib.  6712 
6713 Particulai-s  relative  to  the  cot  fishery,  ib.  6732-6736.  ' 

The  Cotmen  fish  all  the  year  round,  and  they  catch  fish  when  it  is  as  full  of  spawn  as 
ever  it  can  liolci ; there  is  a law  against  it,  but. the  police  can  never  catch  them,  Crawford 

6758-6761 Doubts  as  to  whether  requiring  the  cots  10  be  numbered,  and  the  owners* 

names  to  be  put  upon  them,  wo.uld  tend  to  diminish  poaciiiog,  ib.  6811-6818 Use  of 

cot  nets  above  Waterford  Bridge ; description  of  these  nets,  and  manner  in  which  tliev 

are  used,  Alcock  6885-6887 Letter  from  Mr.  Henry  ii.  Paine  to  E.  Lucas,  esq 

dated  24  March  1843.  relating  to  the  cotmen  of  the  Suir  and  Barrow,  App.  37. 

See  »\so  ^rays.  Illegal  Obstructions.  Prostration  of  Wei}%.  ' Riots. 

Snap  Nets.  Stake  Weirs,  2. 

Crawford,  John.  (Analysis  of  his  Evidence.)— Exporter  of  SHltnoii  and  other  fish:  resides 

at  Waterford ; has  been  in  the  salmon  trade  twenty  years,  6665-6667 There  are  si.x 

nersons  engaged  m the  export  trade  of  salmon  from  the  city  of  Waterford  to  En<dand 
bbbS  dumber  of  stake  net  weirs  between  Hook  Tbwer  and  Waterford,  6669-6678 

Lot  fisliing  is  not  practised  in  the  same  parts  of  the  river  as  the  fishin.^  bv  ilie  stake 

net  weirs;  the  cotmen  do  not  come  further  down  than  Graney  Castle.  6670-6686  66o8- 
(3702  Reasons  why  the  fish  caught  with  the  cots  are  not  so  valuable  as  those  caught 
by  the  weirs ; period  of  the  year  at  which  the  cotmen  fish  ; (heir  trade  is  not  so  profitable 

as  U was.  6687-671 1 The  extent  of  tideway  is  about  forty  miles  from  the  Hook  Tower 

6713 Evidence  as  to  the  fishing  carried  on  bv  what  are 

called  ariftmeii;  nature  of  the  drift  net,  6714-6731  6737  ^ 

h Ashing  6732-6736_-n, ere  are  abont  sixteen  or  trventy 

h.  h.  ^ ^ 1 “"A  porpoises  destroy  the  salmoS 

m the  estuary  and  the  tidal  rtver,  6739,  6740_Po,tion  of  the  tideway  whici,  is  fiSed 
hymeanb  of  9xed  nets  or  engines,  such  as  stake  weire,  the  dsii  could  not  be  oaoLdit 

by  any  other  meuns,  6741-6758 The  cotmen  fish  all  the  year  round,  and  tliev  oateh 

fish  when  it  is  as  full  of  spawn  us  ever  it  can  hold  ; there  ' — ‘ ^ 


IS  a law  against  it,  but  the 
-Witness  recollects  when  the  weirs  were  cut 


l>  ^ “’1  ^ ‘^"“sequence  was  a sudden  scarcity  of  salmon,  6762-6768. 

^ oaohmg  ,s  earned  on  to  a great  extent  in  the  tideway  of  the  River  Lir  dirinc  the 
TraZriffl’T”''!?  '■y  the  cotmen  and  not  bLhe  driftmen,  eyilg-ere— 
6 '‘“teased  in  the  Waterford  rivers  within  the  last^fout^ears, 
■iaUm  tl  ^Aness  attributes  this  to  the  poaching  in  the  fresli  water  during  the^close 

season  by  tlie  cotmen  6783-6791 Evidence  generally  as  to  the  export  of  ash  f ror^ 

t^oo  “h  “ I "’7"  n <5792-68. o_^D„„b,s  as  to  wh^Tequlir 

''““W  ‘“d  tf 

‘^’Keny;ly®'rCo,nrt^^  “>0  county  of 

• CroAer, 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


JEtelnnlr.] 


CROKER. 


13 


Report,  1849 — (continued. 


Croher,  John  Dillon,  (Analysis  of  bis  Evidence.)— Resides  at  Quarterton,  near  Mallow, 
on  the  River  Bkckwater,  county  Cork;  is  well  acquainted  with  the  Blackwater  river, 

408-411 Witness  believes  he  was  the  first,  finding  the  great  decline  of  salmon 

about  twenty-five^  years  ago,  to  agitate  the  question  of  discovering  the  cause,  and 

trying  to  remedy  it,  411 In  the  fresh-water  portion  of  the  Blackwater  the  salmon 

fishery  may  be  said  to  be  nearly  extinct;  there  are  no  natural  obstructions  to  the 

fish  getting  up  above  Lismore,  but  a great  many  artificial  ones,  ,412-422 The 

stock  in  the  tidal  portions  of  the  river  has  also  considerably  fallen  off,  423-428 

Difference  in  tlie  law  with  respect  to  the  close  season  in  the  tidal  portions  and  ihe 

fresh-water  portions  of  the  river,  429-434 Witness  attributes  the  decline  of  the 

fisheries  at  first  to  the  closing  of  the  weirs  in  the  vivei-,  435 The  greater  part  of 

the  fish  are  shut  out  from  the  upper  portion  of  the  river;  the  moutli  of  the  Black- 
water is  almost  hermetically  sealed  by  these  weirs,  435-439. 

There  is  no  gap  in  the  Lismore  weir,  ihe  Duke  of  Devonshire’s  weir;  reasons  why 
no  legal  steps  iiave  been  taken  to  cause  a Queen’s  gap  to  be  left  in  this  weir,  438- 

454 Poaching  is  carried  on  to  the  greatest  extent  iir  the  Blackwater;  opinion  ihac 

this  has  been  occasioned  entirely  by  tbe  diminulion  of  salmon  in  the  open  season, 

455—462 The  fish  can  never  come  up  to  spawn,  over  these  weirs,  except  in  a hi"h 

flood,  463,  464 The  provisions  of  the  Acts  relative  to  the  Saturday  close  time  are 

constantly  disobeyed;  the  way  to  remedy  this  would  be  to  proceed  according  to  the 
Scotch  Acts  as  regards  the  penalties,  465-469. 

Particulars  relative  to  a meeting  of  Irish  gentlemen,  proprietors  and  parties  interested 
in  angling,  held  in  Dublin,  in  May  1848,  at  which  resolutions  were  passed,  and  amongst 
ihcise  resolutions  there  are  specified  the  clauses  of  the  Scotch  Fishery  Acts,  which  the 
meeting  unanimously  determined  were  fir  and  proper  to  be  suggested  to  tlie  Lord  Lieu- 
tenant for  extension  to  Ireland,  470-499 Some  of  the  suggestions  contained  in  the 

resolutions  adopted  at  this  meeting  related  to  matters  subsequently  provided  for  by  the 

Act  of  last  Session,  506 These  suggestions  related  to  river  police,  the  establishment 

of  a distinct  fishery  department,  and  an  assessment  for  the  purpose  of  raising  the 
necessary  funds  for  the  expenses  of  carrying  out  these  suggestions;  and  also  the 
establishment  of  minimum  penalties,  507,  508 The  Act  of  last  Session  has  not  suffi- 

ciently provided  for  these  purposes;  respects  in  which  it  is  defective;  it  is  principally 

defective  in  respect  of  the  minimum  penalties,  508-510.  514-516 Another  defect 

is,  that  the  establishment  of  a river  police  cannot  be  carried  into  effect  as  ihe  funds 
cannoi  be  raised  till  this  year  by  the  Assessment  Bill,  and  it  is  ihen  doubtful  if  the 

funds  will  be  sufficient,  510 It  is  defective  In  not  providing  for  the  removal  of 

illegal  weirs,  517 Opinion  that  the  scale  of  licences  on  engines  is  very  fair,  518-531. 

Evidence  showing  tiuit  die  mill  weirs  are  a very  great  and  extensive  cause  of  tiie 
destruction  of  fish  in  the  rivers;  instance  of  the  mill  weir  at  Glandelane,  and  also 

of  tbe  mill  at  Fermoy,  534-543.  553  it  stq. These  objections  miglit  be  removed  by 

placing  ladders  on  the  weirs ; the  proprietors  should  be  compelled  to  do  this  at  tiieir 
own  expense;  opposiiion  which  has  been  made  to  constructing  iliese  ladders,  544- 

g73 The  objection  to  tlie  present  law  on  the  subject  of  mill  weirs  is,  that  it  cannot 

be  enlbrced  without  a ruinous  expense,  562-573 The  gratings  of  the  weir  at  Lis- 

uiore,  wliich  is  the  only  fixed  weir  on  the  Blackwater,  will  not  admit  of  a salmon  of 
more  than  five  pounds  passing  through,  574"677- 

The  close  and  open  seasons  in  different  rivers  in  Ireland  were  different  previously 
to  the  passing  of  the  Act  of  1842,  which  made  them  uniform  in  all  rivers;  in  wit- 
ness’s opinion  this  was  a mistake,  578-616 Absurdity  of  the  notion  entertained 

by  Mr.  Mulvany,  that  after  a certain  number  of  years  fish  might  be  made  to  change 
their  habits,  595-615 Calculation  as  to  the  enormous  annua!  loss  from  the  poach- 

ing in  the  Blackwater,  by  taking  the  fish  out  of  season  and  at  spawning  time,  617- 

•628 Sprat  weirs  or  nets  should  not  be  permitted  to  be  hung  on  ihe  weii-s  during 

the  period  that  the  salmon  fry  is  passing  down  to  the  sea;  there  are  few  sprats  in 
the  rivers  at  that  time,  629-642. 

Witness  believes  that  there  was  a gap  in  tbe  Lismore  weir  50  or  60  years  ago;  data 
and  evidence  upon  which  witness  forms  his  opinion  on  this  subject ; with  reasons 
why  be  does  not  concur  in  the  evidence  of  Colonel  Currey,  that  no  gap  ever  existed 

■in  this  weir,  643-654 The  river  would  be  navigable  for  boats  at  this  weir  if  the 

gap  existed,  652 If  the  weir  at  Lismore  were  removed,  as  well  as  those  at  Glan- 

delane  and  Fermoy,  witness  is  of  opinion  that  the  River  Blackwater  might  be  made 
-navigable  from  Mallow  down  to  the  sea;  advantage  which  would  be  derived  from 

ibis  660-707 Pariiculars  relative  to  a steamer  started  m the  Blackwater  by  Sir 

R Musgravf,  and  object  with  which  started;  it  plies  between  Youghal  and  Cappo- 

Guin  708-736 If  the  weir  at  Lismore  were  removed  it  might  go  up  to  Lismore, 

or  even  beyond  it,  737 In  convictions  for  offences  against  the  Fishery  Act,  there 

is  a disposition  on  the  part  of  the  magistrates  to  inflict  the  lowest  possible  penalty ; 
cause  to  which  witness  attributes  this,  738-744. 

Tlie  mill  dams  might  be  regulated  without  any  injury  whatever  to  ilie  motive  power 
•of  the  mil)  745 ■'Wiiness’s  decided  opinion  is,  that  if  the  spawning  fish  were  pro- 

0.40.  C3 
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Report,  1S49 — continued. 


Croker,  John  Dillon.  (Analysis  of  his  EvideDCe)~coniiBMedf. 
tected  and  a free  run  permitted  at  all  seasons  for  them,  the  profits  to  the  county  at 
large  would  be  twenty  times  greater  than  any  profits  that  could  be  made  upon  the 
mills  of  the  Blackwater,  supposing  them  all  to  be  levelled  to  the  ground,  746-781 

Opinion  in  favour  of  a distinct  Board  for  the  management  of  i_he  fisheries  of 

Ireland,  such  Board  being  armed  with  the  necessary  powers  for  abating  illegal  ob- 
structions to  the  fisheries  and  navigation  of  Ireland,  782-805.  .845.  853. 

The  objections  as  to  stake  weirs  exist  in  all  the  rivers  in  Ireland,  806—812 

Effect  of  these  obstructions  upon  the  drainage  of  lands,  813-816 Measures  neces- 

sary to  restore  the  salmon  fisheries  of  Ireland  to  the  fruitful  state  in  which  they  were 

when  witness  first  became  acquainted  with  them,  8i7>  One  of  the  principal 

ones  is  to  get  the  Queen’s  gaps  open  and  a free  run  of  fish,  818.  823-825-- — ^There 
should  be  an  effective  police,  with  inspectors  over  them,  818,  819 There  is  no  ob- 

jection on  principle  to  that  part  of  the  enactment  which  relates  to  a licence  duty  for 

rods,  820 Nature  of  the  weir  at  Lismore,  821 The  expense  of  proseciuions  is  the 

principal  cause  of  their  not  being  instituted,  828-844. 

Croher,  Mr.  See  Foley,  Mr. 

Cross  Lines,  Evidence  in  detail  as  to  the  use  of  the  cross  line,  Mahon  2390  et  scq, 

Salmon  are  seldom  taken  by  the  cross  lines,  but  trout  are  frequently  taken,  ib.  2397- 

2399.  2410-2412 There  is  a great  deal  of  what  is  called  cross  fishing  in  the  Boyne, 

Ffemell^^oQ Cross  lines  are  most  injurious  to  the  fish;  so  also  is  an  implement 

called  an  otter  or  jack,  Foley  6090-6095 Resolution  agreed  to  at  the  meeting  of  pro- 

prietors on  13  Juue  1848,  that  cross  line  fishing  ought  to  be  declared  illegal,  and  alto- 
gether put  down,  Little  6468-6472. 

CrowM,  The.  See  Grants  of  Fisheries.  Prosecutions,  2. 

Curra  River.  Particulars  relative  to  the  weirs  and  fisheries  in  the  River  Curra,  in  the  Kil- 
kenny district,  Ffennell  4555-4561. 

Curraoji  River.  Definition  of  ihe  mouth  of  the  River  Curraaii,  in  the  county  of  Kerry,  by 
the  Commissioners  of  Irish  Fisheries,  App.  122. 

Citrrags.  There  is  a description  of  fishing  with  currags  in  the  fresh-water  portion  of  the 
Blackwater ; nature  of  this  fishing,  Ffennell  3906. 

Currey,  Francis  Ldmutd.  (Analysis  of  his  Evidence). — Resides  at  Lismore,  on  the  Black- 
water;  has  been  agent  of  the. Duke  of  Devonshire  for  his  Lismore  estates  since  1839 ; 

4992-4998 la  more  particularly  acquainted  with  that  part  of  the  Blackwater  over 

wliich  the  Duke  of  Devonshire’s  rights  extend,  than  any  other  part  <if  the  river,  4999 
—Evidence  in  detail  relative  to  the  rights  enjoyed  by  the  Duke  of  Devonshire,  under 
a patent  of  James  the  First,  with  respect  to  a several  fishery,  from  a point  about  three 

miles  above  Lismore  down  to  the  sea,  5000-5029 There  have  been  encroachments 

on  what  are  considered  to  be  the  Duke’s  rights ; nature  of  these  encroachments  ; prosecu- 
tions have  taken  place  in  consequence  thereof,  5030-5041 Independently  of  fishery 

the  Duke  of  Devonshire  claims  also  the  bed  of  the  river  within  the  limits  above  spe- 
cified, 5042-5059 Under  his  title  he  has  recovered  a large  amount  of  property  in 

the  town  of  Y oughal,  that  was  built  upon  by  the  corporation,  on  ground  reclaimed  from 
the  soil  and  bed  of  the  river,  5042-5059.  5126-5130. 

Evidence  in  detail  relative  to  the  actions  brought  by  the  Duke  of  Devonshire  to 
vindicate  Ilfs  right  to  the  fishery;  particulars  relative  to  the  case  of  the  Duke  of  Devon- 
shire against  John  Hodnett ; the  Duke’s  right  to  any  fishery  whatever  was  involved  in 

this  trial;  the  Duke  succeeded  in  the  trial,  5060-5095.  5117-5124 Particulars 

relative  to  the  actions  and  trials  between  Mr.  Smyth  and  the  Duke  of  Devonshire,  5087, 

5088.  5096-5116.  5125 -Witness  considers  that  the  Duke  of  Devonshire’s  title  to  a 

several  fishery  was  substantially  determined  both  in  the  case  of  Mr.  Hodnett  and  in  the 

case  of  Mr.  Smyth,  5^25 Evidence  to  show  that  the  Blackwater  is  not  navigable  up 

to  the  Duke  of  Devonshire’s  weir  at  Lismore,  5131-5213 Difficulties  in  the  way  of, 

and  objections  to,  making  the  river  navigable  for  any  purposes  of  trade,  between  Lis- 
more  and  Fevmoy ; memorial  presented  to  the  Board  of  Works  in  1846  aijainst  this 
^heme ; particulars  relative  to  witness’s  opposition  to  the  scheme  on  the  part  of  the 

Duke  ot  Devonshire,  5213-5287 Observations  upon  the  scheme  for  improving  the 

navigation  of  the  River  Blackwater,  p.  360-362. 

There  is  no  gap  in  the  weir  at  Lismore ; witness  is  of  opinion  that  the  Duke  would 
object  to  make  any  gap  which  would  be  injurious  to  his  properly;  according  to  witness’s 
belief  there  has  never  been  a Queen’s  gap  in  this  weir;  explanation  of  the  evidence  which 

has  been  given  that  a gap  formerly  existed  in  this  weir,  5288-5355 There  is  every 

taciUty  aifordetl  in  the  weir  in  the  weekly  close  time  for  the  fish  to  pass  up  10  the  upper 
part  of  tne  weir,  and  in  the  winter  lime  during  the  whole  of  the  close  season,  5356- 
53D0-  With  these  exceptions,  during  ihe  whole  of  the  open  season  the  Lismore  weir 
operates  to  prevem  the  passage  of  the  fish  up  the  river ; but  fish  of  five  pounds  weight 
can  pass  through  the  bars,  5361,  5362 No  fish  can  get  over  the  weir  except  by  pass- 
ing over  it  in  ume  of  flood,  5363,  5364.  . 

Explanation 
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Report,  1849 — continued. 


Currey,  Francis  Edmund.  (Analysis  of  his  Evidence) — continued. 

Explanation  relative  to  a complaint  made  at  a meeting  of  the  Commissioners  at  Cap- 
poquiii,  ihat  bushes,  or  some  obstruction,  had  been  placed  in  the  hatches  during  the 
Saiuiday  close  time,  which  had,  or  were  intended  to  nave,  the  effect  of  preveruing  the 

fish  from  coming  up,  5370-5379 Particulars  relative  to  an  assault  committed  in 

1S23,  by  an  armed  party  sent  down  the  river  by  Lord  Mountcashel ; they  came  down  in 
the  middle  of  the  night,  violently  tore  op  the  grates  of  the  hatches  and  carried  them. 

nvvay,  5379-5382 Evidence  relative  to  an  investigation  which  took  place  before  the 

magistrates  at  Lismore,.  upon  a complaint  made  against  the  then  lessee  of  the  fishery, 

MrT  Patrick  Foley,  by  a person  of  the  name  of  Janies  Connery,  5386,  5387 'ITiis 

James  Connery  was  one  of  the  persons  who  were  employed  by  Lord  Mountcasliel  at  the 
time  the  attack  above  referred  to  was  made  on  the  Lismore  works,  5380.  5386,  5387. 

[Second  Examination.] — Further  evidence  relative  to  the  complaint  made  against 

Mr.  Patrick  Foley  by  James  Connery,  5388-5390 Explanation  relative  to  further 

complaints  whicii  have  been  made  as  to  the  close  time  not  being  properW  observed 
in  the  Lismore  weir;  one  complaint  contained  in  a letter  from  Mr.  Dillon  Croker,  and 

another  in  a letter  from  Mr.  George  Bennett  Jackson,  both  in  1 843 ; 639^~54o6 At 

the  time  of  the  attack  upon  the  Lismore  weir  the  gentlemen  up  the  river,  between  Lis- 
more andFermoy,  were  far  from  active  in  attempting  to  preserve  the  fish,  6407 The 

same  neglect,  on  the  part  of  those  who  ought  to  have  assisted  in  preserving  the  fish,  has 

continued  up  to  the  present  time,  5408 There  was  an  association  formed  a few  years 

ago,  after  the  passing  of  the  Act  5 8c  6 Viet  c.  81,  but  it  lasted  only  a short  time, 
for  want  of  funds,  5408-5410. 

Further  evidence,  showing  that  at  the  Lismore  weir  fish  can  pass  not  only  in  times 

of  flood  but  during  the  Saturday  close  time,  5410-5412 This  is  not  the  case  as 

regards  the  mill  weirs  at  Glandelane  and  Fermoy,  5410-5417; ^These  weirs  extend 

entirely  across  the  river,  and  are  so  constructed  that  at  no  time  can  the  fish  pass 

over  them,  except  in  a fresh  or  flood,  ib. The  Glandelane  mill  weir,  which  is  on 

Lord  Mountcashel’s  property,  is  a complete  and  permanent  barrier,  except  in  a fresh, 

to  the  upward  passage  of  the  fish,  5412 Witness  is  not  aware  that  there  are  any 

other  water-bailiffs  appointed  in  this  part  of  tbe  weir,  except  those  appointed  by  the 
Duke  of  Devonshire,  5418-5424. 

Evidence  showing  that  fish  can  get  up  as  far  as  Glandelane  in  the  open  season, 

5425-5427 Reference  to  an  opinion  expressed  by  a friend  of  witness’s,  residing  above 

Lismore  weir,  that  if  passes  were  made  over  the  weirs  at  Glandelane  and  Fermoy,  the 
Saturday’s  close  time  being  observed  at  Lismore  weir,  the  weir  would  be  fairly  stocked 

for  angling  purposes,  5426,  5427.  5447-5453 ^There  is  no  doubt  a decrease  in  the 

supply  offish  in  the  fresh-water  portion  of  the  River  Blackwater,  owing  to  their  being 
taken  by  illegal  engines,  of  which  there  are  a great  many  between  Lismore  and  tlie  sea, 

5428-5432 These  engines  are  encroachments  on  the  Duke  of  Devonshire’s  rights, 

Tbe  Duke  has  no  weir  nor  stake  nets  below  the  Lismore  weir,  5433-5435 

The  Duke’s  property  exieuds  about  an  English  mile  above  the  weir  at  Lismore;  Glande- 
lane is  about  twelve  or  fourteen  miles  above  this,  5438-5440. 

Witness  is  aware  that  queries  were  sent  to  Colonel  Currey  in  1836  by  the  Fishery 
Board  of  Commissioners,  in  answer  to  which  he  stated  that  there  never  was  a King’s 

gap  in  the  Lismore  weir,  5454 And  that  it  is  conceived  that  there  is  not  any  law 

respecting  a King’s  gap  which  requires  one  to  be  kept  in  this  weir,  ib. And  also  that 

the  weir  is  recognised  and  protected  by  several  Acts  of  Parliament,  H>. Grounds  on 

which  Colonel  Currey  made  these  statements,  5455-5470 Further  evidence  showing 

that  the  close  times  are  strictly  observed  at  the  Lismore  weir,  5471-6473 There  are 

very  great  and  very  peculiar  difficulties  connected  with  the  protection  of  the  breeding 

fish,  5474 Opinion  that  the  prostration  of  the  weir  at  Lismore  would  neither  improve 

the  fishery  nor  the  navigation  of  the  Blackwater,  5475~5483' 

Currey,  Mr.  See  Foley,  Mr. 

Cult's  Weir.  Ignorance  of  the  present  proprietors  of  the  Cutt’s  Weir  as  to  its  illegal 
construction  in  preventing  the  fish  passing  up  tbe  “ Queen’s  Shore”  Channel,  Ffennell 
4431. See  also  Queen’s  Oaps. 


D. 

De  Burgho,  Sir  Richard,  Bart.  (Analysis  of  his  Evidence.)— Has  property  and  resides  in 

the  county  of  Limerick;  a magistrate  for  that  county,  856-858 Resides  on  the 

Blackwater  a great  portion  of  the  year,  859 Has  also  resided  occasionally  on  the 

Suir;  is  acquainted  generally  with  the  Irish  rivers,  860-867 Witness  is  _liimself  an 

■ experienced  angler;  has  fished  on  the  Blackwater  and  the  Shannon,  868-871—-* 
Witness’s  property  abuts  on  the  Shannon  about  seven  miles  north  of  Limerick,  and  rufls 
0,40.  c 4 . along 
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JDe  Burcjho,  Sir  Richard, ."QzrU  (Analysis  of  his  Evidence) — continued. 

along  the  banks  of  that  river,  sibout  four  miles,  10  a village  culled  Casileconnel,  872-876 
The  water  of  the  Shannon  is  fresh  at  this  spot,  877 The  tide  is  not  at  all  per- 
ceived there ; it  is  several  feet  above  the  level  of  where  the  tide  flows  to,  878. 

Evidence  in  detail  relative  to  the  position  of  the  Great  Lax  Weir  and  the  Monarea 

Gap,  879-933 Number  of  cruives  or  cribs  in  this  weir  for  taking  fish,  previous  to  the 

Act  of  last  Session,  934,  935 At  the  present  time  the  number  of  cniives  has  been 

considerably  reduced,  in  order  to  evade  the  Act  of  last  Session  ; iiow  far  the  hatches  are 

closed  or  opened  in  conformity  with  the  Act  of  Parliament;  936-940 Size  of  the 

cribs,  941-944 The  Monarea  Gap  is  the  only  opening  for  the  passage  of  boats,  and 

this  is  not  convenient  at  all  seasons  of  the  year,  945-961 Means  adopted  for 

frightening  the  fish,  and  preventing  their  going  up  this  gap,  962-968.  976-983 

Extent  to  which  and  period  at  which  the  interstices  on  the  Clare  and  Limerick  sides  of 
the  Lax  Weir  are  effectual  for  the  passage  of  fish,  969-975. 

Evidence  relative  to  the  buttresses  or  spur  to  the  Lax  Weir  ; effect  of  this  spur  on  the 

• fishing,  _983*-iooo It  is  not  the  nature  of  the  salmon  to  turn  back  upon  a slight 

obstruction,  1001-1007 Further  evidence  as  to  the  number  of  boxes  or  cribs  in  the 

Lax  Weir;  examination  upon  a plan  of  the  weir  made  in  1842  ; 1008-1030.  1046-104S 

How  far  any  alteration  has  been  made  in  the  gap  ixself)  or  in  the  piers  of  it,  of  late 

years,  1031-1045 The  fishermen  have  been  in  the  habit  of  fishing  from  the  sen  up  to 

this  weir  of  late  years,  and  still  persist  in  doing  so ; they  claim  a right,  a common-taw 

right;  this  right  is  disputed,  1055-1058 The  corporation  of  Limerick  claim  this 

weir;  ihe  present  lessee  is  Mr.  Gabbett,  1059-1060. 


The  corporation  and  Mr.  Gabbett  deny  the  right  of  the  fishermen  to  fish  in  the  water 
immediately  below  the  weir;  thev  claim  a several  fishery  from  (he  Lux  Weir  to  the 

island  of  Inniscatteiy,  the  Lax  Weir  included,  1061-1064 Detail  of  proceedin«rs 

which  they  have  taken  at  law  to  enfqice  this  supposed  claim,  and  resulis,  io64*-ii6‘i 
—Alter  the  verdict  bad  been  obtained  by  Mr.  Gabbett  there  were  a yreat  number  of 
weirs  set  up  in  the  portion  of  tlie  River  Shannon  which  is  below  Limerick,  by  the  owners 

of  lands  on  both  sides,  1164-1172 The  distance  in  the  river  to  which  these  weirs 

extend  depends  on  the  depth  of  water,  1 1 73-1 1 84. 

The  owners  of  the  weirs  recently  erected  claim  a' several  fishery,  each  in  resnecl  of 

his  own  lands  abutting  on  the  water,  and  exercise  all  the  rights,  1185 Net  fishing  iv 

not  generally  practised  upon  the  Lower  Shannon,  but  iviiere  it  is  they  interfere  wiih  the 

net-men  who  fish  there,  1186-1197 The  supply  of  fish  in  the  upper  waters  of  Ihe 

decreased  since  the  commencement  of  the  present  century, 
1198-1203— -There  are  most  probably  a greater  number  desiroyed  by  their  natura 
^ f i still,  from  both  these  causes,  the  destruction  is  immense- 

dtfficulty  of  forming  an  opinion  as  to  the  proportions,  ib.  ’ 

Stake  weirs  first  came  into  the  Shannon  at  the  commencement  of  the  present  ceiilurv- 

! of  1 in  theYower  Shanno”  peenTiar 

Uppm;  Shannon  ; IZne.TlhLtt  i,  JnXc’J;  'L2  to“:hta'lh£';tice  of 

onphri/r  j™‘:y'“stotd" 

fishing-rods;  this  is  a protective  tav  ioto  iS-  .•  on 

„T.hVfi\^  “ 7'r  '-T'  ^V"n.  ‘i- 

Commissioners,  129°  ei  se^.  ^ ^ obslructions  caused  by  the  Shannon 

mtlaHbrruS^  entirely  across  the  tributaries  of  the  Shannon;  they  ope- 

1320-1322 There  is  ° navigation  of  these  tributaries, 

community,  not  h7theShnnnorLirbT^^^^  /f  the  lower  classes  of  ttie 

which  they  claim  to  fish  rir  navi^^u  ■ Ireland,  on  the  subject  of  the  right- 

right  iggLiooQ Tli«  ^ the  obstructions  to  the  exercise  of  that 

dn^ced  and  d s'aSr^^d  1 W P'-'”™  ““  P'“- 

- be  made  over  mill-weirs  fo“  ?hl  n/"  to  collision,  1330-1333 Ladders  might 

aachmer,  of  ,he  mill , and  ie^StrltsVTaS 

Further 
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De  BuTgho,  Sir  Richard,  Bart.  (Analysis  of  his  Evidence) — co7itirmed. 

Further  evidence  with  respect  to  the  bag  nets  and  stake  weirs  erected  in  the  tribu- 
taries to  the  Shannon  ; in  many  places  they  are  erected  at  the  mouths  of  the  tributaries 

1354-1362 The  rent  paid  for  the  Lax  Weir  at  the  beginning  of  this  century  was 

1,150/.  a year,  1363 The  rent  paid  Cor  it  at  the  date  of  the  next  lease  in  1813,  was 

800/.  u year,  1364 The  present  lease  was  perfected  in  1834, 

leased  for  300  1.  a year  ; the  holder  of  the  lease  may  give  it  up  at  six  months’  notice,, 

1365-1371 The  proprietor,  Mr.  Gabbelf,  is  making  some  thousands  a year,  by  the 

fish  which  he  takes,  paying  300  /.  a year  for  the  Lax  Weir;  but  it  is  diminishing,  1372. 

If  the  Commissioners  of  Fishei’ies,  or  the  Commissioners  of  the  Shannon,  or  the 
Government,  had  mken  those  measures  wliich  are  uecessiiry  for  bringing  under  the 
notice  oC  a court  of  justice  the  title  to  the  Lax  Weir,  no  injury  could  have  resulted  to 

Mr.  Gabbett,  1373-1375 It  would  be  quite  competent  now  for  the  Government  to 

indict  Mr.  Gabbett  or  tlie  corporation;  for  a nuisance  in  keeping  up  the  Lax  Weir,  or  for 

the  Commissioners  to  do  so  if  they  think  fit,  1376 The  admission  of  the  Lax  Weir. 

by  the  plaintiff  and  defendant  has  not  prejudiced  the  right  of  the  Crown  to  deny  it,  or 

the  Commissioners  on  their  behalf,  ib. There  is  a general  feeling  on  the  part  of 

the  community  of  the  Upper  and  Lower  Shannon  to  have  this  most  important  point 
settled  once  for  all,  1377.  1388-1393. 

There  have  been  invidious  reflections  cast  upon  the  Commissioners  for  having  abated 
some  weirs  on  the  Shannon,  and  for  having  taken  no  steps  to  abate  the  Lax  Weir ; cir- 
cumstances under  which  the  weirs  on  the  Shannon  were  abated,  1378-1388 Evidence 

showing  that  it  is  an  undecided  thing  at  the  present  moment  who  the  person  is  that  could 

claim  the  several  fishery  at  the  Lax  Wtir  at  all,  in  prejudice  to  the  public,  1394-1411 

Upon  the  Suir  it  is  a thing  of  ordinary  occurrence,  that  after  a weir  has  been  abated 
from  any  cause,  another  has  been  erected  in  the  immediate  neighbourhood  ; way  in 

which  the  law  is  evaded  in  these  cases,  1412-1438 Copy  of  a petition  of  proprietors 

on  the  banks  of  the  Upper  River  Erne,  Lake  Erne,  and  its  tributary  rivers,  for  the 
enforcement  of  the  common-law  rights  to  whicli  they  conceive  themselves  eiuitled,  p.  93. 

[Second  E.varaination.] — Witness  has  not  heard  an  instance  of  the  crocodile,  or  the 
otter,  as  it  is  locally  called,  being  used  since  the  passing  of  the  Act  of  1842  } 1464-1466 
- — Reason  why  no  application  has  been  made  to  the  Commissioners  to  abate  the 

obstruction  arising  from  the  length  of  the  tail  wall  at  the  Lax  Weir,  1467 Tliere  is 

nothing-  in  the  Act  iliat  lakes  the  Shannon  out  of  the  control  of  the  Fishery  Commis- 
sioners, 1468-1471 Furtber  evidence  as  to  the  unwillingness  of  imigistrates  to  con- 
vict in  cases  of  poaching,  1472-1488.  1548-1556 Evidence  as  to  the  prosecution  of 

Mr.  Gabbett  before  the  magistrates  for  .not  keeping  the  close  weekly  season;  he  was 
convicted,  anti  a fine  imposed  ; how  far  it  was  worth  his  while  to  incur  this  fine,  and 
go  on  still  renewing  the  offence,  I489-1547. 

Reasons  for  entertaining  the  opinion  that  ilie  Act  of  1842  has  made  it  much  more 
difficult  to  vindicate  public  rights,  and  that  it  does  not  assist  at  all  in  their  vindication, 

Igg7_ig78 Names  of  the  different  parties  who  have  stake  weirs  down  the  Siiannon 

in  that  part  which  was  covered  by  the  claim  of  the  old  corporation  down  10  184:,  but 
which  is  now  claimed  by  these  parlies,  the  corporation  having  waived  its  claim,  1579- 
X 'Q2 Data  upon  which  witness  estimates  the  probable  increase  in  the  productive- 

ness of  the  fisheries,  from  a better  legislation,  1593-1612. 

The  . 10th  of  Charles  1,  which  was  repealed  with  other.  Acts  by  the  Act  of  1842,  had 

a ))owcvful  tffect  in  keeping  down  stake  weirs,  1613 Opinion  that  tliis  Act  might  be, 

profitably  re-enacted  in  its  more  important  provisions,  1613-1622 The  Fishery  Cora- 

mishion,  as  at  present  constituted,  woulrl  be  the  fittest  tribunal  to  invest  with  the  requisite 

authoiity  for  putting  down  obstructions  to  the  fishing'  and  navigation,  1623-1666 

Opinion  that  the  duties  imposed  by  the  tariff  of  the  Act  of  1848  upon  the  movable 
et)<j-ines  mentioned  in  that  tariff  are  not  excessive,  even  as  far  as  regards  lliose  owned  by 
poor  persons,  1667-1676. 

Rel'crence  to  the  resolutions  of  the  Waterford  magistrates,  that  they  will  not  act  in 
the  conviction  of  offenders  under  the  Fishery  Act  of  last  Session;  liow  far  any  of  these 

magistrates  are  themselves  ownere  of  weirs,  1677-168S In  witness’s  judgment  the 

gentry  and  people  of  the  upper  portions  of  the  rivers  would  be  satisfied  witli  such  an 
alteration  of  the  law  as  will  close  with  the  legality  of  what  may  be  termed  the  quasi 

rights  of  all  weir  owners  whose  claims  are  sanctioned  by  a high  antiquity,  1689 

Provided  that  a sufficient  temedy  is  at  the  same  time  afforded  for  tlie  removal  of  those 
grievances  of  which  they  complain  with  respect  to  the  obstruction  of  the  passage  of 
the  fish  to  and  from  the  fresh  water,  and  the  obstruction  of  the  navigation,  1689,  1690. 

The  foriiuition  of  a Fishery  Board  is  essential  to  the  prosperity  and  future  welfare  of 

the  fisheries,  1691 Proposed  duty  of  a legal  gentleman  attached  to  such  Board, 

1692-1699 The  process  under  which  obstructions  are  at  pre.sent  abated  is  expensive 

and  objectionable,  1700-1714 "Witness  has  read  the  Reports  of  the  Commissioners 

of  Fisheries;  examination  upon  these  Reports,  showing  the  increase  of  tlte  produce  of 
the  Foyle  fishery,  1724-1822 Opinion  that  lattices  might  be  [nit,  up  ut  mill  weirs 

0,40.  " ^ without 
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De  Burgho,  Sir  Richard,  Bart.  (Analysis  ofhis  Evidence)— con^iMucrf. 

without  any  obstruction  to  the  machinery  of  the  mill,  1823-1838 The  constabulary 

force  of  Ireland  might  be  effectively  employed  in  removing  obstructions,  but  they  are 

not  sufficiently  numerous  for  the  preservation  of  the  fisheries,  1839-1842 Papers 

delivered  in  by  witness  in  corroboration  of  certain  portions  ofhis  evidence,  1842  et  set/. ; 
pp. 117-124. 

Deep  Sea  Fiskerg.  There  is  a very  great  connexion  between  the  iniaiicl  fisheries  and  the 
deep-sea  fisheries  ; the  former  as  preparing  the  fishermen,  and  the  latter  as  enabling  the 
fisheimen  to  use  to  their  fullest  extent  the  wonderful  mines  of  treasure  with  which 
Providence  has  endowed  the  coast,  McMahon  385-392. See  also  Bye-Laws. 

Delphi  River.  Particulars  relative  to  the  Delphi  river,  Ffeunell  4227 Definition  of  the 

mouiii  of  the  river  Delphi  or  Bundorrogha,in  the  county  of  Mayo,  by  the  Conimissioiiers 
of  Irish  Fisheries,  App.  121. 

Destruction  of  Fish.  The  principal  destruction  of  fish  lakes  place  where  the  spawn  is 

destroyed,  M'Mahon.  371 Causes  to  which  witness  attributes  the  decrease  in  the 

supply  of  fish,  other  than  poaching;  destruction  of  fish  by  the  slake  weirs;  way  in 
which  they  do  damage,  Lord  Mountcc^AeZ  2721-2734 — ^ — Destruction  of  fish  by  the 

seals  anti  porpoises  in  the  rivers  and  estuary  of  Waterford,  Dobhyn  6567-6572 The 

seals  mid  porpoises  destroy  the  salmon  in  the  estuary  of  Waterford  and  the  tidal  river, 

Crawford  6739,  6740 The  evils  which  existed  at  the  time  of  the  passing  of  the  Act 

2 Geo.  1,  c.  21,  as  to  the  destruction  of  salirion  fry,  are  in  full  operation  at  the  present 
time,  Alcock  6990. 

See  also  Bag  Nets.  Blackwater  River.  Cross  Lines.  Floating  Nets.  Lmy 
River.  Lucan  Weir.  Mill  Races.  Natural  Fnemies  of  Fish.  Poisoning  Fisk. 
Salmon.  iSlaney  River.  Stake  Weirs,  2.  4.  Supply  of  Salmon.  Weekly  Close  Time. 

Denonshire,  Duke  of.  Dissatisfaction  evinced  by  certain  parties  in  the  Lismore  district  in 

respect  to  a right  of  fishing  e.verciseci  by  the  Duke  of  Devonshire,  Ffennell  4627 

Evidence  in  detail  relative  to  the  rights  enjoyed  by  the  Duke  of  Devonshire  under  a 
patent  of  Janies  the  First,  with  respect  to  a several  fishery,  from  a point  about  three  miles 

above  Lismore  down  to  the  sea,  Carrey  5000-5029 Tliere  have  been  encroachments 

on  what  are  considered  to  be  the  Duke’s  rights;  nature  of  these  encroachments;  pro- 
secutions have  taken  place  in  consequence  thereof,  ih.  503o-504i‘ Independently  of 

fishing,  the  Duke  of  Devonshire  claims  also  ihe  bed  of  the  river  within  the  limits 

above  specified,  ih.  5042-5059 Under  his  title  lie  has  recovered  a large  amount  of 

property  in  the  town  ofTougbal  that  was  built  upon  by  the  corporation  on  ground 
reclaimed  from  the  soil  and  bed  of  the  river,  ib.  5042-5059.  5126-5130. 

Evidence  in  detail  relative  to  the  actions  brought  by  the  Duke  of  Devonshire  to  vindi- 
cate his  right  to  the  fishery ; particulars  relative  to  the  case  of  the  Duke  of  Devonshii-e 
against  Jolin  Hodnett;  the  Duke’s  right  lo  any  fishery  whatever  was  involved  in  this 
tnal;  the  Duke  succeeded  in  ihe  trial,  Currey  5060-5095.  5117-5124 Witness  con- 

siders that  the  Duke  of  Devonshire’s  title  to  a several  fishery  was  substantially  deter- 
mined both  in  the  case  of  Mr.  Hodneit  and  in  the  case  of  Mr.  Smyth,  ib.  5125 The 

Duke  has  no  weir  nor  stake  nets  below  the  Lismore  river,  ib.  5433-5435 The  Duke’s 

properly  extends  about  an  English  mile  above  the  weir  at  Lismore;  Glandelane  is  about 

twelve  or  fourteen  miles  above  this,  ib.  5438-5440 Title  of  the  Duke  of  Devonshire 

to  erect  weirs,  derived  from  King  James,  Alcock  6827-6829. 

See  also  Blackwater  River.  Lismore  Weir.  Stake  Weirs,  2.  Water  Bailiffs. 

Devonshire,  Duke  of,  v.  Hodnett.  Particulars  as  to  the  case  of  the  Duke  of  Devonshire 
V.  Hodnett,  relative  to  the  erection  of  a stake  weir,  Alcock  6827-6831. 

See  also  Devonshire,  Duke  of. 

D^onshire,  Duke  of,  v.  Smyth.  Particulars  relative  to  the  actions  and  trials  between  Mr. 

Smyth  and  the  Duke  of  Devonshire,  Currey  5087,  5088.  5096-5116.  5125 Evidence 

generally  relative  to  the  case  of  the  Duke  of  Devonshire  v.  Smyth  in  the  Court  of 
Queen  s Bench,  upon  which  the  illegality  of  stake  weirs  was  first  solemnly  determined, 
Alcock  6826-6841. See  also  Devonshire,  Duke  of. 

Districts.  Description  of  the  limits,  and  names  of  the  several  districts  of  Ireland,  as  defined 
and  determined  by  the  Commissioners  of  Irish  Fisheries,  App.  127,  128 Table  show- 

ing the  boundaries  of  the  fishery  districts  under  11  8c  12  Viet.  c.  92,  >5.  144-146. 

Dohbyn,  Mikael.  (Analysis  of  his  Evidence.)— Sub-slieriff  of  the  city  of  Waterford, 

,532  Has  been  engaged  in  the  salmon  trade  since  1842;  6533 There  are  only 

SIX  persons  engaged  in  the  exportation  of  salmon  from  the  Waterford  estuary  into  the 

diflerent  English  ports,  6534,  6535 Evidence  in  detail  as  to  the  mode  in  which  the 

fishing  m the  Waterford  estuary  is  carried  on,  6536-6557 The  tideway  extends  from 

file  mouth  of  the  estuary,  going  upwards,  between  40  and  50  miles it  flows  up  to  Garrick 

iJiidge,  6558-6560 The  drift  men  fish  in  the  tideway  up  to  Passage,  about  seven  or 

^562— — They  fish  during  tlie  last  quarter  of  ebb  and  the  first  quarter 

or  hood  tide,  6563 The  number  of  boats  employed  in  this  drift-net  fishing  is  from 

20  lo  22;  6564-6566.  J . 5 

Destruction 
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Report,  1 849 — continued. 


Dobhyn,  Michael.  (Analysis  of  his  Evidence) — continued. 

Desiiuclion  of  fish  bjr  ibe  seals  and  porpoises  in  the  rivers  and  estuary  of  Waterford, 

6567-6572 The  portion  of  the  tideway  that  is  fished  by  stake  weirs  and  other  fixed 

engines  is  from  the  sea  to  within  about  a mile  of  the  city  of  Waterford ; this  is  a dis- 

tance  of  about  18  or  19  miles,  6573-6575 This  portion  of  the  tideway  cannot  be 

fished  by  any  other  means,  6573-6589 Evidence  as  to  1 he  introduction  of  stake  weirs 

by  Mr.  Halliday,  a Scotchman,  6577-6580 The  cotmen  commence  fishing  above 

vVaterfoid,  at  a place  called  Qraney  Bridge,  and  fish  from  there  up  to  Carrick-on-Suiv; 
there  may  be  from  80  to  100  employed  in  this  fishery,  6590-6595. 

If  the  weirs  and  fixed  engines  now  used  in  the  estuary  of  the  Waterford  rivers  were 
discontinued,  and  the  fishery  were  confined  to  the  drift  and  cot  fishing,  the  export  trade 

would  be  destroyed  altogether,  6596.  6605.  6610-6615.  6658-6662 existence  of 

these  weirs  occasions  frequent  disputes  and  riots  between  the  cotmen  and  the  weir 

owners,  6597  et  seq.  6663,  6664 All  the  weirs  have  been  prostrated  at  cliiFerent  times 

•vvitliin  witness’s  knowledge,  but  a greater  part  of  them  have  been  put  up  again,  6606- 

6609.  6616-6623.  6654-6656 How  far  the  weirs  irapetie  the  navigation  and  present 

obstructions  to  the  passage  of  boats,  6624-6638 Witness  does  not  know  of  any 

poaching  carried  on  in  the  rivers  and  estuary,  except  what  is  carried  on  by  the  cotmen; 
they  fish  the  whole  winter;  they  observe  no  close  season,  not  even  the  Saturday  close 
time;  there  is  no  coast  guard  to  see  that  the  close  season  is  kept,  6639-6653. 

Domhrain,  %ix  James.  (Analysis  of  his  Evidence.)— Was  for  nearly  thirty  years  inspector 
of  the  coast  guard  in  Ireland;  his  connexion  with  this  department  ceased  about  the 

middie  of  Jainiavy  this  year,  on  account  of  the  abolition  of  the  office,  1854-1858 

Witness’s  duties  as  inspector  of  the  coast  guard  involved  a close  attention  to  the  state 
of  the  coast  and  tidal  portions  of  rivers,  as  regarded  the  obstructions  to  the  navigation 

and  fisheries  of  those  rivers,  and  on  the  coasts,  1859 Witness  had  frequent  coralnuni- 

cations  with  the  Commissioners  of  tiie  Board  of  Works  and  the  Fishery  Commissioners 
under  the  Act  of  last  Session,  on  the  subject  of  the  fisheries  generally  on  the  coast,  both 
deep-sea  and  salmon  fisheries  ; witness’s  suggestions  were  frequently  acted  upon,  1861, 
1862 The  Fishery  Commissioners,  on  witness’s  leaving  office,  signified  their  approba- 
tion of  his  services  in  this  respect,  1863,  1864 Witness  was  in  the  navy  several  years, 

1865 Cannot  say  that  lie  has  exactly  suiweyed  the  rivers  as  far  as  the  fresh-water 

portions;  but  has  been  up  every  river  in  Ireland  as  far,  or  nearly  as  far,  as  the  tide 

flows,  1866 Has  found  that  within  the  last  ten  or  twelve  years  the  obstructions 

have  greatly  increased ; obstructions  wliich  have  been  very  detrimental  to  the  labourino- 
classes,  1867-1879.  1892 Instances  in  which  these  obstructions  have  been  detri- 
mental as  regards  the  navigation,  1867.  1878,1879 The  rivers  of  which  witness  is 

principally  speaking  are  the  Shannon,  the  Biack water,  and  the  Suir,  i868. 

The  obstructions  have  been  caused  by  Scotch  nets  and  by  stake  weirs;  they  are  par- 
ticularly abundant  at  the  mouths  of  tributaries ; they  have  also  been  carried  to  a ^reat 

extent  in  the  main  river,  the  Shannon  for  instance,  1869-1879 The  poor  people  are 

very  much  discontented  with  the  present  state  of  things,  1880 Ii  has  produced 

feelings  of  disaffection  in  their  minds  towards  the  local  authorities,  1881-1886 

Affrays  have  taken  place  between  ihe  fisheruicn  and  weir  owners;  particularly  in  ihe 

Suir  ; the  last  of  these  was  about  a year  and  a iialf  ago,  1882-1885.  1887-1891 The 

obstructions  on  the  three  rivers  that  discharge  tlieinselves  into  the  estuary  of  Waterford 
have  much  injured  the  condition  of  the  fishermen,  who  prosecuted  a very  brisk  fishery 
in  the  upper  portions  of  those  rivers,  1893-1898. 

A great  number  of  obstructions  have  been  set  up  in  the  Waterford  rivers  within  the 

hist  ten  yeais  ; this  had  led  to  an  increased  number  of  affrays,  1899-1 904 Evidence 

as  to  ihe  fishery  and  obsinictions  in  the  Kerry  rivers,  1909-1913 There  are  no 

obstructions  011  the  Galway  river  except  tlie  weir  at  Galway,  1914,  1915 There  are 

no  obstructions  in  the  tidal  portion  of  the  Sligo  River,  1916-1918 On  the  Donegal 

coast,  near  BalJyshannon,  there  is  an  obstruction  by  Scotch  bag  nets,  1919-1922 

Stake  nets  have  been  put  in  several  parts  of  the  harbour  of  Lough  Swilly;  ibis  has  tended 

to  deteriorate  the  fishery  at  Rumelton  most  considerably,  1922 From  thence 

again,  in  Lough  Foyle,  there  are  numbers  of  stake  nets,  1922 Wherever  fishery 

is  impeded  by  stake  nets,  boat  navigation  is  impeded  also,  1923-1926 The  number 

of  bag  nets  and  stake  nets,  in  Lough  Foyle,  has  very  much  increased  since  1842; 
witness  attributes  ibis  increase  to  modern  jegisiation ; the  people  now  having  a feeling 

tiiat  tliey  have  aright  to  take  the  fish  when  and  where  they  can,  1927-1930^ The 

Irish  Society  claims  the  entire  fishe^  of  Lough  Foyle;  dispute  of  this  right  by  the 

Marquis  of  Donegal,  1931-1955 Employment  of  the  coast  guard  in  protecting  the 

fishery  in  Lough  Foyle;  how  far  efficient,  193*5~1957 State  of  the  fisheries  and 

navigation  from  Lough  Foyle  to  Belfast,  1958  et  seq. 

Reasons  for  forming  the  opinion  that  the  gross  quantity  of  fish  taken  in  those  rivers 

where  stake  nets  have  increased,  has  diminished,  1959— 1974.  2008—2015' Placesat 

which  considerable  fisheries  have  sprung  up  latterly,  1975*-1979 Obstruction  to  the 

0.40.  ^ ' fisliery 
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■Report,  1849  continued. 


Domhrain.  Sir  James.  (Analysis  of  his  Evidence)— c07ifirt«cd. 

fishery  and  navigation  from  the  weir  across  the  Liffey,  1980-2004 Further  evidence 

rs  io  the  obstructions  to  the  navigauon  in  the  River  bu.r,  2005-2007- Absurdity  of 

ihe  notion  of  Mr.  Mulvany,  that  it  is  possible  to  maxe  fish  come  up  at  certain  times  of 
]hl  vear  any  of  the  rivers  in  Ireland  ; that  is,  to  change  their  nauire  by  an  Act  oi  Parlia- 

rn^nV  2oi6-20i8 Bag  iicts  are  as  great  an  impediment  to  boat  navigation  as  stake 

^7^  2010-2020^ Suggestions  relative  to  the  duties  payable  on  ihe  different  descrip- 
tions of  nets  2030-2050 Particulars  relative  to  the  prosecution  of  Mr.  Little  and  Mr. 

Atkinson  for  fishing  illegally  in  the  channel  of  the  Ballycroy  River,  2051-2110- -All 

those  wei’rs  which  are  in  the  estuaries,  and  which  are  an  obstruction  to  tise  navigation, 
should  be  abated  ; opinion  that  there  is  sufficient  power  in  the  Admiralty  to  effect  tins  ; 
the  abating  of  these  weirs  would  cause  a great  increase  of  fish,  an  1-2142. 

Donegal  Bay  Obsiructlons  on  the  Donegal  coast,  near  Bfillyshannon,  by  means  of  Scotch 

ba°  nets,  5trJ.  i>om5raui  1919-1922 The  fisheries  of  the  whole  bay  of  Donegal 

are  very  important,  Ffennell^ioz Report  of 'W.  J.  Ffemiell  on  the  salmon  fisheries  of 

Donegal  Bay,  dated  5 May  1848,  App.  8g. See  also  Poaching,  II,  5. 

Ponesal  Marquis  of.  Letter  from  Mr.  H.  R.  Paine  to  E.  Lucas,  esq.,  dated  11  June  1844, 
respecting  a letter  from  the  Marquis  of  Donegal,  relative  to  the  Foyle  fisheries,  App.  59. 

See  also  Irish  Society.  Prosecutions,  3. 


Drainage.  Effect  of  the  obstructions  caused  by  stake  weirs  upon  the  drainage  of  laiids» 

CroAcr  8 13-8 16 There  are  drainage  operations  going  on  on  the  CasUebeliinghani  or 

Dramear  River,  which  it  is  expected  will  facilitate  the  ascent  of  the  fish,  Ffennell  3949 

Complaints  made  to  the  Board  of  Works  of,  the  injurious  effect  of  the  weirs  on  the 

drainage  of  the  city  of  Cork  ; frequency  of  the  streets  being  flooded,  ib.  4590-4593- 
Draught  Nets.  The  draught  net  and  the  drum  or  bow  net  are  used  on  the  Inny,  Mahon 

—Draught  nets  were  formerly  used  in  the  Shannon  to  a very  great  extent ; this 

afforded  employment  to  a great  number  of  men  ; the  introduction  of  stake  nets  has  re- 
stricted the  use  of  draught  nets  and  reduced  the  employment,  4529-4535 

The  fishermen  do  not  fish  the  Ballyshannon  River  by  draught  nets  ; all  parties  fishing 
ihe  river  with  drauglit  nets  .have  been  prosecuted  by  the  manager  of  the  fishery  for 
Dr.  Shell,  M‘Gowah  7163-7183. 

See  also  Bag  Nets.  Ballina  Fishery.  Drift  Nets.  Mesh  of  Nets.  Slaney  River. 


Drift  Nets.  There  is  a class  of  fishermen  on  the  Waterford  rivers  who  use  drift  nets,  nets 

cast  into  the  tideway  and  drift,  Lord  Glengall  Wide  distinction  made  in  the 

resoluiions  of  ihe  meeting  of  13  June  1848,  between  draught  and  drift  nets  ; description 

of  a drift  net;  they  ought  to  be  declared  altogether  illegal.  Little  6459-6467 The 

drift  men  fish  in  the  tideway  of  the  WaterfonI  estuary  up  to  Passage,  about  seven  or 

eio"ht  miles,  Dobbyn  6561,  6562 They  fish  during  the  last  quarter  of  ebb  and  the  first 

qimi'ter  of  flood  tide,i6.  6563— —The  number  of  boats  employed  in  tiiis  diift-net  fishing 

is  from  twenty  to  twenty-two,  ib.  6564-6566 Evidence  as  to  the  fishing  carried  on  by 

what  are  called  driftmen  ; nature  of  the  drift  net,  Crawford  6714-6731.  ^737 There 

are  about  sixteen  or  twenty  boats  employed  in  drift-net  fishing,  1(1.6738 Use  of  drift 

nets  in  tiie  River  Suiv  below  Passage;  mode  of  fishing  pniciised  with  drift  nets,  Alcock 

ggSg Difficulties  attending  the  obtaining  of  a regular  and  good  supply  of  fish  by 

drifi-nei  fishing,  ib.  7038,  7039. 


Drum  Nets.  Description  of  the  bow  or  drum  nets,  and  way  in  which  used,  Mahon  2377- 
Sec  also  Draught  Nets. 

Dmmcliff  River.  Evidence  relative  to  the  Drumcliff  River,  where  there  is  an  exclusive 
rifflit  claimed  and  exercised  to  a certain  portion  of  it,  by  Miss  Burn  ; great  nuisances 
exist  there;  nature  of  the  nuisance,  Ffennell  4156-4159. 

Dublin  Bay.  Bye-law  approved  by  his  Excellency  the  Lord  Lieutenant  in  Council,  pro- 
hibiting trawling  in  Dublin  Bay,  App.  1 18. 

DunbrodyWeir.  Letter  from  Mr.  H.  R.  Paine  to  E.  Lucas,  esq.,  dated  1 1 July  1843,  relative 

to  the  salmon  weir  at  Dunbrody,  in  the  county  of  Waterford,  App.  51 Letter  from 

Mr.  H.  R.  Paine  to  E.  Lucas,  esq.,  dated  28  July  1843,  ^s  to  the  weir  at  Dunbrody, 
W'aterford,  ib.  53. 

Duneannon  Weir.  Opinion  that  Lord  Templemore’s  weir  at  Duncannon  is  not  an  illegal 
weir,  as  it  does  not  in  any  way  impede  the  navigation  of  the  river,  Alcock  6862-6866, 

Diiiidallc  River.  Particulars  relative  to  the  fisheries  in  the  Dundalk  River  in  the  Boyne 
district,  fyenne((  4689-4693. 

Duties  on  Nets.  Suggestions  relative  to  the  duties  payable  on  the  different  descriptions  of 
nets.  Sir  J.  Dombrain  2030-2050. See  also  Tax  on  Engines. 
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Report,  1849 — continued. 


E. 

JEbb  Weirs.  See  Head  Weirs. 

'Eel  Fisheries.  A great  quantity  of  salmon  fry  is  talcen  by  the  eel  nets  ; particulars  as  to  the 

use  of  eel  nets  in  the  River  Brasna,  Mahon  2443-2450 Existence  of  very  valuable 

eel  fisheries  upon  the  Lower  Bann  River,  Ffenvell  44i5t  44’  ^ Situation  of  the  eel^ 

fisheries  on  ihe  Lower  Bann,  and  description  thereof,  li.  4436-4440 Existence  ot 

eel  weirs  above  the  bridge  in  the  Ballyshamion  River ; these  do  not  obstruct  the  passage 
of  the  fish,  M‘Gowan  720a,  7203. 

Ema  River.  Definition  of  the  mouth  of  the  River  Eenu,  in  the  county  of  Kerry,  by  the 
Commissioners  of  Irlsli  Fisheries,  App.  123. 

Employment  of  the  Lower  Classes.  Difference  which  there  would  be  in  respect  of  the 
einployment  of  the  people  between  the  use  of  fixed  engines  and  of  floating  engines  in 

the  taking  of  fish,  M^'Kahon  358-370 The  whole  of  the  employment  connected  with 

the  New  Ross  fislieries  has  ceased  in  consequence  of  the  weirs,  Talbot  7238-7241 

Letter  from  Mr.  P.  Magee,  dated  27  April  1849,  relative  to  the  sufferings  of  the  fisher- 
men in  consequence  of  the  destruction  of  the  fishery  by  the  iilegiil  weirs,  ih.  7244- 

^246 The  Scottish  salmon  fisheries  in  the  existing  state  of  things  do  not  afford  very 

extensive  employment  to  the  poor,  Ricj'ht  hon.  A.  Rulherfurd  7294-7297. 

See  also  Draught  'Nets. 

Erne.  Lough.  Witness  has  heard  of  schemes  and  plans  which  liave  been  projected  for 
connecting  Lough  Erne  with  the  sea  ; means  by  which  this  is  proposed  to  be  done, 
Ffennell  4068-^^070 Copy  of  report  made  fo  the  Lords  Commissioners  of  the  Admi- 

ralty on  Lough  Erne  by  Commander  James  Woolf,  n. ».,  dated  1838,  App.  1,  2. 

Erne  River.  Copy  of  a petition  of  proprietors  on  the  banks  of  the  Upper  River  Erne,  Lake 
Erne  and  its  tributary  rivers  for  the  enforcement  of  the  common-law  rights  to  which 

they ’conceive  tlteinselves  entitled,  Sir  R.  De  Burgho’s  Ev.,p.  93 ^The  mouth  of  the 

river  has  not  been  defined,  Ffennell  4071 Detail  of  particulars  relative  to  attempts 

made  some  years  ago,  by  a man  of  the  name  of  Hector,  brought  there  by  Mr.  Treden- 
nick,  to  place  slake  nets  within  a certain  distance  of  the  mouth  of  the  river,  ib.  4072- 

4082 Ho  doubt  has  been  expressed  as  to  the  absolute  right  of  Colonel  Cunolly  to 

the  fishery  below  the  falls,  between  the  falls  and  the  sea,  ib.  4084-4101. 

Errive  River.  Particulars  relative  to  the  Errive  River,  Ffennell  4227 Definition  of  the 

mouth  of  the  Errive  or  Ass  River,  iis  the  county  of  Mayo,  by  the  Commissioners  of  Iiisli 
Fisheries,  App.  125. 

Esky  Fishery.  Report  of  W.  T.  Mulvany,  dated  24  August  1843,  ’1’^  Esky  fishery,  App. 

53.  54- 

Expenses  of  Frosecutions.  The  e-icpense  of  prosecutions  is  the  principal  cause  of  their  not 
being  instituted,  Cro/ce/' 828-844. 

Exportation  of  Salmon.  There  are  only  six  persons  engaged  in  the  exportation  of  salmon 
from  the  Waterford  estuary  into  the 'different  English  ports,  Dohbyn  6534,  6535 ; Craw^ 

ford  6668 Evidence  generally  as  to  the  export  offish  from  Waterford,  and  as  to  the 

price  of  salmon,  Crawford  6792-6810. See  also  Sta'ke  Wdrs: 

Eyre,  Mr.  5ee  Galway  River. 

F. 

Falk.  See  Askerne  Weir.  Ballyshamion  River.  BelleeJi  Fall. 

F^moy  Mill  Weir.  See  Glandelane  Mill  Weir.  Lismore  Weir,  S.  Mill  Weirs,  1 . 
Ffennell,  William  J.  (Analysis  of  his  Evidence.)— Was  last  year  appointed  a Commis- 
sioner of  Irish  Fisheries,  under  the  Act  of  last  Session ; had  previously  held  the  office 

of  inspector  of  fisheries  in  Ireland  for  about  three  years,  3040-3046 Was  in  no  way 

connected  with  the  Board  of  Works,  3046 Witness  had  fur  many  years  taken  an 

active  part  in  the  salmon  fisheries,  and  was  secretary  to  the  Suir  Preservation  Society, 

which  was  formed  for  the  purpose  of  protecting  that  river  in  particular,  3047-3049 

Has,  in  his  capacity  of  secretary  to  this  society,  to  a certain  extent  had  occasion  to  put 

in  force  the  old  law  on  the  subject  of  fisheries,  and  their  obsl  ructions,  3050 But  it 

has  been  since  the  passing  of  the  Act  of  1842  that  the  most  active  operations  in  putting 
the  law  in  force  have  occurred,  3050-3052. 

In  the  ordinary  performance  of  liis  duties,  witness  has  had  ample  opportunities  of 
turning  his  attention  to  the  question  whether  the  state  of  the  law  has  been  such  as  to 
admit  of  its  being  satisfactorily  enforced  in  Ireland  or  not,  3053.  3056-3061— — in 
witness’s  capacity  of  secretary  to  a private  society,  he  considered  the  old  code  of  laws 
-very  confused  ; there  were  a great  many  of  them;  and  many  of  them  were  only  local  in 

their  application,  3054,  3055 As  inspector  of  fisheries,  witness  acted  entirely  under 

ihe  orders  of  the  Board  of  Works,  3062,  3063. In  his  present  capacity  of  Commis- 

0.40.  - 0 3 Btoiie^. 
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sioner  of  Fisheries  is  associated  with  the  Board  of  Works,  but  as  a Commissioner  of 
Fisheries  only,  3064,  3065. 

The  Board  of  Works  hare  the  power  at  any  time  of  setting  aside  tlie  decisions  of 

witness  and  his  colleague,  Mr.  Bariy,  if  they  think  fit,  3066-3073 There  has  been 

no  case  whatever  in  which  they  have  rejected  the  suggestions  of  the  Fishery  Commis- 
sioners without  discussion,  3074 Witness  concurs  in  the  evirlence  of  Sir  Charles 

Trevelyan  given  before  a Committee  of  The  Hoase,  on  the  multifarious  duties  of  the 

Board  of  Works,  3074-3079 Evidence  in  detail  relative  to  the  appointment  of  the 

Commissioners  of  Fisheries ; how  far  they  are  connected  with  the  Board  of  Works; 
establishment  and  expenses  thereof;  duties  and  powers  of  the  Commissioners,  3080- 
3M4- 

[Second  Examination.] — Has  read  the  reports  annually  presented  to  Parliament  by 

the  Commissioners  of  the  Board  of  Works,  3145 Witness  does  not  concur  entirely 

in  the  views  taken  by  them  as  to  the  duties  imposed  upon  them  by  the  Act  of  1842 ; 
reference  to  the  views  taken  by  them  as  to  their  duties,  particularly  as  regards  the 

fi>heries  generally,  3146  ef  ^eq.  3161,  3162 Opinion  that  the  decisions  made  by  the 

Commissioners  with  respect  to  the  close  season  did  not  give  satisfaction,  3151-316C 

Reasons  for  the  reports  of  the  Commissioners  of  the  Board  of  Works  for  1847  and  1848 
having  been  combined,  it  being  required  by  Act  of  Parliament  that  a separate  report 
should  be  made  for  each  year,  3154-3160. 

A grent  number  of  bye-laws  were  made  by  the  Commissioners  of  Fisheries;  they  arc 
recorded  in  the  office  of  Public  Works  ; they  principally  relate  to  the  sea  fisheries, 

3167-3176 Evidence  as  to  prosecutions  which  have  been  carried  on  under  the  tlirec- 

lion  of  the  Board  of  Works  in  the  Waterford  River,  3177-3250 If  it  be  decided  that 

a weir  under  certain  circumstances  is  clearly  a nuisance  on  a certain  river,  and  on 
another  river  ihcre  he  a weir  under  exactly  similar  circumstances,  it  ought  to  be  abated  ; 
there  ought  to  be  a summary  pov/er  to  do  it  when  the  principle  is  ascertained  and 
decided  in  law  with  respect  to  it,  3251-3266. 

There  are  cases  connected  witii  the  Queen’s  shares  or  passes  in  fishincr  weirs  wliere  a 
summary  power  ought  to  be  exercised,  and  where  a summary  power  exists  under  the  Act 

5 & 6 Viet.,  3267  et  seq. Reasons  why  this  power  has  not  been  exercised  ; the  law  is 

clear  on  the  subject,  but  there  are  no  funds  10  meet  the  expenses  of  prosecutions,  30G7- 

3291 Recoinmendaiion  that  there  should  be  a.  distinct  Board  for  the  management  of 

the  6sherie.s,  which  is  not  the  case  at  present  to  a great  extent,  there  being'iiow  only 

two  special  Fishery  Commissioners,  3292,  3293 A separation,  a more  distinct  thing 

m degree,  would  be  better,  but  it  would  not  be  advisable  to  separate  them  entirely 

from  (he  Board  of  W^oiks,  With  a good  legal  adviser,  and  a power  of 

iippea],  the  Board  might  be  entrusted  with  a summary  jurisdiciion  in  coses  where 
obstructions  have  been  already  declared  illegal  and  have  been  re-erected,  and  where 
there  ai-e  new  erections  of  obstructions  that  are  decidedly,  as  a matter  of  fact,  contrarv 
10  the  law, 3297-3351.  3361-3364. 

Witness  has  heard  local  inspectors  recommended,  and  is  of  opinion  that  they  are 
required,  but  they  ought  not  to  be  entrusted  wiili  the  powers  of  magistrates,  3352,  3353 
“ -As  regards  obtaining  funds  for  the  payment  of  such  inspectors  the  Act  of  last 
, for  that;  the  funds  are  to  be  applied  to  the  payment  of  inspectors  and 

bailiffs  under  that  Act,  3354 The  funds  will  in  many,  if  not  in  most  districts,  be 

deficient  for  doing  all  or  perhaps  near  wh.at  is  required,  3355 The  most  important  pur- 

poses to  apply  the  funds  to  are  the  protection  of  the  breeding  fish  in  winter,  and  for 
imttuig  passes  over  existing  weirs ; the  appointment  of  local  inspectors  is  nevertheless 
essential,  3356-3360.  ^ 

The  inspectors  fot  the  salmon  fisheries  should  be  paid  out  of  the  fund  produced  bv 

.the  licence  duties.  3365-3374-  3378-3382 Number  of  inspectors  which  would  be 

3375-3377 Return,  showing  the  number  of  fisheries  in  the  Unions  in 

lieland,  and  llieir  present  rating  in  Poor-law  valuations,  3382 i-It  bears  no  proportion 

at  nil  to  the  real  annual  amount  of  such  fisheries;  suggestions  as  to  the  mode  in  whicii 
nils  state  ot  things  might  be  altered,  as  regards  the  taxes  on  eiigine.s,  &c.,  3383-3422 

VI  ence  on  the  subject  of  the  powers  vested  in  the  Commissioners  to  permit,  under 
the  use  of  floating  nets  of  a certain  mesh  for  taking  perch  and 
otliei  fish  besides  salmon ; if  only  allowed  at  certain  seasons  there  is  no  destruction  of 
iJif  salmon  in  the  use  of  them,  3423-3445. 

The  power  of  assessing  the  tax  on  engines.  &c.  should  be  vested  in  a Board  of  local  con- 
servators or  some  local  party,  perhaps  the  Poor-law  Commissioners,  3446-3452 

furiiier  leasnns  for  fortnmg  the  opinion  that  the  enforcement  of  the  Acts  of  Parliament 

1 le  reguhition  of  fisheries  and  of  the  fishery  laws  in  general,  is  a matter  too  impoi- 

milV  ° -.k  A individuals,  3453-3459 The  Scotch  system  of  penalties 

might  with  advantage  be  extended  to  Ireland,  3460-3490. 

•1;  State  of  the  ftavigation  and  fisheries  of  tlie  three  rivers  that 

di.c  large  themselves  imo  the  Waterford  estuary ; and  also  stale  of  the  estuary  itself, 
349  e seq.  Remarks  and  explanations,  accounting  for  the  changes  which  have  taken 

pi.icc  in  ttie  Slate  of  these  rivers  since  witness  has  been  acquainted  with  them,  ib. 

Particulars 
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Particulars  relative  to  the  establishment  of  a society  for  the  protection  of  the  salmon  in 
the  fresh-water  portions  of  them  ; steps  taken  by  this  society  to  cariy  out  iheir  object 
reference  to  certain  prosecutions  instituted  by  the  society;  difficulties  in  tlic  vvayof 
obtaining  convictions,  on  account  of  the  want  of  clearness,  as  alleged  by  the  magistrates, 
in  the  Act  of  1842  ; particulars  of  the  Waterford  case,  3492-3534. 

Since  1844  there  has  been  scarcely  an  assizes  at  which  the  Crown  has  not  had  prose- 
cutions at  either  Waterford,  Kilkenny  or  Wexford,  and  still  the  weirs_  are  all  up  again 
in  the  exact  places  where  persons  had  a year  before  been  convicted  ; instances  of  this, 

3/^35-3556 Detail  of  the  circumstances  attending  the  prosecution  of  a man  of  the 

name  of  O’Neill  for  erecting  stake  Weil's  in  the  navigable  river,  Names  of 

ihe  principal  weir  owners  on  the  River  Suir,  3562-3568 The  judgments  of  the  judges 

of  assize  in  the  two  counties  of  Kilkenny  and  Waterford  have  been  universally  similar, 

3569, 3570-  ... 

Cause  to  wliich  the  disregard  which  the  weir  owners  pay  to  the  law  in  setting  up  weirs, 
the  prostration  of  which  has  been  directed  by  courts  of  competent  jurisdiction,  may  be 
attributed,  3571—3575 The  convictions  on  the  estuary  of  Waterford  have  been  ineffi- 
cient for  the  abatement  of  the  nuisances,  3576 The  fact  that  the  whole  ol  the  we^s 

are  up  again  proves  this,  ib. The  stake  weirs  affect  the  supply  of  fish  very  ; 

the  supply  has  much  declined  since  the  establishment  of  them,  3577"3592--7-The 
presence  of  the  stake  weirs,  and  Scotch  Weil's,  and  other  obstructions  of  this  kind  in  the 
tideways  prevents  the  fish  from  passing  up  to  the  fresh-water  portions  of  the  rivers,  and 
particularly  to  the  spawning-beds,  for  the  purpose  of  spawning,  3593“36o7* 

There  are  a great  many  weirs  not  fishing  weirs,  besides  those  already  spoken  of  by 

witness,  in  the  fresh-water  portions  of  these  rivers,  3608,  3609 None  of  these 

have  been  prosecuted  for  obstructing  the  navigation  of  the  fishery,  3610— 3C12 Way 

in  which  these  navigation  weirs  and  mill  weirs  are  prejudicial  to  the  fishery,  3613-3621 

'riie  navigation  weirs  are  absolutely  necessary  for  the  navigation  ; they  could  not 

be  lowered,  neither  need  they  be  lowered,  3622-3624 Steps  or  ladders  might  be 

placed  to  all  the  mill  weirs,  by  wliich  ample  moans  might  be  afforded  for  the  fish  to  pass 
up  without  in  the  slightest  degree  interfering  either  with  the  milling  power  or  with  the 

navigation,  3625-3632 Some  alteration  in  the  law  is  necessary  to  facilitate  the  placing 

of  these  ladders;  but  the  principal  thing  required  is  to  provide  funds  to  do  it,  3®33~364t 

A survey  of  the  River  Barrow  navigation  was  made  by  the  Commissioners  of  Fisheries 

in  1844  or  1845  ; there  is  no  report  of  it,  3642-3644.  3706-3712 — —How  far  any  change 
or  modification  in  the  existing  weirs  was  recommended  or  suggested  to  them,  3645~365t* 

Ever  since  witness  has  known  these  rivers  poaching  has  been  carried  on  to  a great 
extent,  3652— — During  the  existence  of  the  Suir  Association  it  was  greatly  lessened, 
but  since  this  association  has  been  given  up  it  prevails  as  much  as  ever,  3^53“ 
3688-3691 — —Number  of  fishermen  who  found  employment  in  tiie  tidal  and  fresh-water 
portions  of  these  rivers  before  the  passing  of  the  Act  of  1842  ; this  number  has  fallen 

off  since  1844;  3654,  3655.  3657-3661 Evidence  to  show  that  there  is  not  the  same 

disposition  on  the  part  of  these  fishermen  to  see  the  law  obeyed  that  there  was  pre- 
viouslv  to  1842  ; way  in  wliicli  this  may  be  accounted  for,  3662-3687.  3®91“3693 — 
Period  of  the  year  in  which  the  fish  more  generally  run  ; in  a portion  of  the  close  season 
they  are  going  up,  and  in  the  open  season,  in  several  rivers ; it  all  depends  upon  the 
• river,  3694-3698. 

Witness  is  of  opinion  that  there  would  not  be  more  fish  caught  if  there  were  no  stake 
nets  ill  the  tideway;  there  would  be  more  fish  caught  if  the  stake  nets  were  confined  to 

where  the  river  widens,  3699-3705 Evidence  relative  to  the  obstruction  wliich  exists 

close  to  the  bridge  of  Cahir ; it  forms  an  obstruction  to  the  fish  ascending  above  that 

portion  of  the  river;  way  in  which  it  might  be  improved,  3713-371^8 Computation 

as  to  the  annual  value  of  the  fisheries  in  the  Waterford  estuary  as  at  present  managed, 

37jg_3724 The  River  Slaney  is  almost  the  most  abused  and  the  most  neglected  river 

in  Ireland;  witness  can  assign  no  reason  for  this  neglect ; way  in  whicli  the  Slaney  is 
fished  at  present,  3725-3736. 

Great  difficulty  in  defining  the  mouths  of  rivers  at  present,  for  the  object  inteuded 
hy  the  Act,  in  consequence  of  the  provision  of  the  Act  being  imperfect,  3737-3772 

Great  difficulties  in  the  way  of  defining  the  mouth  of  the  River  Slaney  in  lire 

county  and  estuary  of  Wexford,  ib. In  the  case  of  the  Sluney  it  would  make  no 

material  difference  with  respect  to  the  bag  nets,  whetlier  the  mouth  of  the  river  be 

defined  or  not,  3777-3783 There  is  a very  considerable  class  of  persons  engaged  on 

the  River  Slaney  in  the  draught-net  fishery,  3784 There  are  a great  many  mill  weirs 

upon  the  Slaney,  over  all  of  which  the  passage  offish  mi^t  be  faciliiaied  wiLliout  inter- 
fering at  all  wilh  the  milling  power ; by  concentrating  the  waste  water,  for  instance,  that 
. is  going  over  the  weir,  ib. 

Nature  of  the  complaints  which  have  been  received  on  the  subject  of  the  close  sea- 
son in  the  Slaney,  3785-3792 The  destruction  of  fisli  iu  the  Slaney  does  not  take 

place  at  the  mouth,  or  at  all  events  iu  the  tideway,  3793.  3794^ — T-'^e  excessive 

. destruction  has  been  iu  the  upper  or  fresh-water  portious  of  ibe  river,  3793 No  means 

whatever  liave  been  taken  by  any  one  for  years  to  protect  the  breeding  fish,  3793- 

o.dO.  d4  3801 
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3801 Evidence  relative  to  the  stale  of  the  small  rivers  between  ihe  Slaney,  going 

noi-tbwavd,  and  the  Llffey,  3802-3805 The  fishery  of  the  Bray  River  some  years 

ago  was  very  valuable ; this  lias  been  nearly  destroyed,  principally  by  a weir  fishery  ; 
naiure  of  ibis  weir,  3806-3811. 

Information  relative  to  the  fishery  of  the  Liffey  River,  3812-3885 Witness  has 

made  a report  on  the  Liffey  River,  which  is  before  the  Committee,  3812*  3813 Evi- 
dence generally  relative  to  the  weir  at  Island  Bridge,  3813-3820 Particulars  rela- 
tive to  the  weir  at  Lucan,  which  is  exceedingly  destructive  to  fish,  3821 At  Leislip 

there  is  a natural  obstacle  to  the  fish  getting  up;  way  in  which  this  might  be  improved, 

3821,  3822.  3827-3830 There  is  considerable  poaching  on  the  upper  parts  of  the 

Liffey,  3823 The  supply  of  salmon  in  the  upper  part  of  the  Liffey  is  very  small; 

best  steps  which  could  be  taken  to  increase  the  supply,  3824  et  seq. Difficulties  in 

the  way  of  tlie  Board  taking  steps  to  insure  the  weir  at  Island  Bridge  being  legally 
fished,  3829-3841. 

Opinion  that  the  close  time  is  not  observed  in  the  Island  Bridge  weir,  3842-3849. 

3869-3885 Way  in  which,  if  the  funds  were  forthcoming,  alteraiions  might  be  made 

in  the  weir  at  Island  Bridge,  which  would  materially  assist  the  passage  of  the  fisli  in 

the  weekly  close  season,  3850-3858.  3860-3864 Tltere  is  a very  considerable  amount 

of  property  embarked  in  mills  on  the  Liffey,3865 ^The  necessary  alterations  in  the 

weirs,  boili  ai  Island  Bridge  and  above,  might  be  effected  so  as  to  improve  the  fishing 

without  prejudice  to  the  mill-owners,  3866-3868 Evidence  generally  as  to  the  fisii- 

eries  of  the  Boyne  and  the  weirs,  nets,  &c.  in  that  river,  3886-3905 There  is  a groat 

deal  of  what  is  called  cross  fishing  on  the  Boyne,  3906 There  is  also  a description  of 

fishing  with  currags,  in  the  fresii  water ; nature  of  this  fishing,  ih. 

Last  season  the  fishing  in  the  Boyne  was  unusually  good  in  the  early  part  of  the 

season;  this  season  it  has  not  been  so  good,  3907-3909 Poaching  does  exist 

on  the  Boyne,  3910 The  improveurent  of  the  fishing  on  the  Boyne  is  owing  to  the 

institution  of  a society  eight  or  ten  years  ago  called  the  Boyne  Fishing  Protection 

• Society,  3911 The  Boyne  is  fished  under  the  common-law  right  in  the  tideway  by 

the  public,  3912. 

[Fourth  Examination.] — Further  evidence  with  respect  to  the  Boyne  district,  3935- 

3947 There  are  draining  operations  going  on  on  tlie  Castlebellingham  or  Drnniear 

River,  which  it  is  expected  will  facilitate  tlie  ascent  <if  the  fish,  3949 Evidence  in 

detail  relative  to  the  salmon  rivers  in  the  Ballycastle  district,  3950-3981 Also- 

evidence  relaiive  to  the  rivers  in  tlie  Lelterkenny  district,  3982-4011 Details 

relative  to  the  salmon  fisheries  in  the  Bnllyshannon  district,  4012  et  seq. Particulars 

relative  to  the  Call  of  Askerne,  4021-4025 Position  of  the  weir  at  the  Askerne  fall 

witii  reference  to  the  fall,  4026 This  weir  is  so  peculiarly  circumstanced  that  it  is 

difficult  to  say  whether  there  is  a Queen’s  gap  or  not,  4027 Complaints  on  the 

subject  of  this  fishery,  on  the  ground  of  there  being  no  Queen’s  gap,  and  on  the  ground 
that  the  weekly  close  season  is  not  observed,  liave  been  received  from  proprietors  of  land 
on  the  banks  of  the  upper  portion  of  the  Erne  ; memorial  sent  10  the  Board  of  Works 
on  this  subject,  and  result,  4028-4067. 

Wiiness  has  heard  of  schemes  and  plans  which  have  been  projected  for  connecting 

Lough  Erne  with  the  sea;  means  by  which  this  is  proposed  to  he  done,  4068-4070 

The  mouth  of  the  river  lias  not  been  defined,  4071 Detail  of  particulars  relative  to 

attempts  made  some  years  ago  by  a mnn  of  the  name  of  Hector,  brought  there  by  Mr. 
Tredennick,  to  place  stake  nets  within  a certain  distance  of  the  mouth  of  the  river, 

4072-.4083 No  doubt  has  ever  been  expressed  as  to  the  absolute  right  of  Colonel 

ConoDy  to  the  fishery  below  the  falls,  between  the  falls  and  the  sea,  4084-4101. 

Tlie  fisheries  of  ibe  whole ‘bay  of  Donegal  are  very  important,  4102 Evidence- 

relative  to  the  Buudrovves  River,  and  the  salmon  fishery  therein,  4102  — It  is 

fished  by  means  of  a box  and  a weir  entirely  across  it;  there  is  no  gap  in  the  weir, 

4102-4108 The  river  at  this  weir  is  only  a few  feet  wiile,  4109 The  weir  is 

qime  close  to  the  sea,  4110,  411 1 It  is  one  of  that  class  of  rivers,  that  if  tliere  were 

a Queen  s share  left  in  the  weir  it  would  not  take  salmon  at  all,  4112-4119 There  is 

a g'eat  deal  of  poaching  in  the  upper  portion  of  the  rivers  of  ihe  Bay  of  Donegal,  4120 
Ihe  propnetors  who  have  weirs,  having  found  that  the  introduction  of  bag  nets- 
generally  in  the  bay  renders  their  river  fishing  of  so  very  little  value,  have  generally 

given  up  all  proiection,  4120,  4121 Under  the  provisions  of  the  last  Fishery  Act,  all 

these  bag  nets  will  pay  a licence  rate  which  will  be  applied  to  the  protection  of  tlie 

nvera,  4121.  4128-4132.  4160 There  would  be  a great  increase  of  fish  in  the  upper 

portions  Of  these  rivers  if  there  were  a Queen’s  gap  in  all  the  weirs,  4133 The  Com- 

missioners have  the  same  power  of  regulating  the  close  season  in  tlie  northern  counties 
- that  they  have  in  the  rest  of  Ireland,  4134. 

Evidence  relative  to  the  fisheries  in  the  Sligo  district,  et  seq.-~ — Particulars 
leiative  to  the  several  fishery  at  Sligo  claimed  and  exercised  by  Mr.  Martin,  4135- 
4^55  Evidence  relative  to  the  Drumcliffe  River,  where  there  is  an  exclusive  right 
cl.iinied  and  exercised  to  a certain  portion  of  it  by -Miss  Burn;  great  nuisances  exist 

there  4 
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there;  nature  of  the  nuisance,  4156-4159 In  this  district  also  there  is  a very  peculiar 

river,  the  Ballisatlare  River;  particulars  relative  to  an  Act  of  Parliament  in  existence 
conferring  exclusive  rights  upon  Mr.  Cooper,  connected  with  the  fisheries  of  this  river, 

4160-4170 Evidence  relative  to  the  fisheries  of  the  Ballina  district,  4171  et  seq. 

The  River  Moy  isa  very  important  one,  4171 A very  valuable  fishery  exists  at  the 

Moy,  and  the  exclusive  right  is  exercised  by  a Mr.  Little ; mode  in  which  he  fishes  in 
the  exercise  of  this  right ; how  far  he  uses  instruments  which  are  not  legal,  and  way  in 
which  the  fishery  above  is  affected,  4171-4188 — • — A great  deal  of  the  poaching  upon 
the  rivers  of  Ireland  maybe  attributed  to  the  impediments  to  the  free  passage  of  fish  in 

consequence  of  the  obstructions  in  the  lower  parts  of  the  rivers,  4188-4195 There 

are  many  cases  in  Ireland  where  the  Queen’s  gaps,  and  consequently  the  fisheries,  might 

be  materially  improved  at  a very  trifling  expense,  4196-4209 The  Act  of  Parliament 

at  present  provides  that  where  the  obstructions  are  illegal  the  Commissioners  shall 
remove  them,  and  charge  the  expense  to  the  owners,  4210-4225. 

Evidence  relative  to  the  fisheries  in  the  rivers  in  the  Newport  district,  4226  et  seq. 

Particulars  relative  to  the  Errive  River,  4227 — And  the  Delphi  River,  ib. The 

public  exercise  the  right  of  fishing,  to  a great  extent,  in  Killery  Bay,  4228 Evidence 

as  to  the  weirs  and  boxes  in  the  rivers  in  the  Westport  district,  4229-4231 Way  in 

which  the  several  right  of  fishery  is  exercised  by  Sir  Richard  O’Donnell  on  the  Newport 
River,  and  also  on  the  Ballycroy  River;  particulars  as  to  the  controversies  on  ilie  subject 
of  fishing  the  Ballycroy  by  Mr.  Atkinson  and  Mi'.  Little,  both  in  respect  of  stake  weirs 

and  stop  nets,  4232-4277.  4284-4286 Evidence  relative  to  the  fishing  in  the  Oweu- 

TOore  and  Munhin  Rivers ; prosecutions  which  have  taken  place  on  nccount  of  the  close 
time  not  being  properly  kept,  4278-4283.  4287-4291. 

There  is  a river  at  Clifden,  and  two  or  three  other  rivers  in  the  Newport  district  that 
are  obstructed  by  natural  obstructions,  which  is  a great  loss  to  the  public,  4292 Evi- 

dence relative  to  the  fisheries  in  the  Galway  district;  obstructions  in  the  rivers,  4292- 

4301  .Particulars  relative  to  an  exclusive  and  severtil  fishery  exercised  at  Galway  by 

Mr.  Eyre,  4292 It  is  very  desirable  to  encourage  angling  in  the  rivers  in  Ireland, 

4293-4295 Evidence  upon  the  subject  of  the  rivers  in  the  Limerick  district, 

4302 

[Fifth  Examination.] — Statement  generally  relative  to  the  Coleraine  fishery  ; the  prin- 
cipal fishery  is  held  by  the  lessees  of  the  Irish  Society,  4410  et  seq. Description  of 

the  weir  close  to  Coleraine  called  “ the  Cults,”  4410 There  are  a great  many  mill 

weirs  upon  the  Lower  Banii  E.iver;  description  of  iiie  fisheries  in  the  Lower  Bann, 

Important  fishery  existing  in  Lough  Jleagh,  exclusive  of  the  salmon  fishery,  called 

the  pollen,  or  fresh-water  herring  fishery  ; a great  number  of  the  lower  classes  derive 

their  livelihood  by  fishing  for  these  pollens,  ih. In  the  whole  district  above  the  Bann 

the  rivers  flowing  into  it  are  greatly  injured  by  flax  steeping;  vast  quantities  of  fish 
destroyed  from  this  cause,  ih.-  There  is  a Queen’s  share  in  the  Cutis  weir  at  Cole- 
raine, but  it  is  not  at  all  regulated  according  to  the  provisions  of  the  Act,  ib. Con- 

trivances put  into  practice  to  prevent  the  fish  going  up  the  Queen’s  share  of  the  Cutts 

weir,  4410-4415 Violation  of  the  law  generally  with  respect  to  observing  the 

weekly  close  season,  and  frequency  of  the  parties  being  prosecuted  for  the  offence, 
4416- 

Existence  of  very  valuable  eel  fisheries  upon  liie  Lower  Bann  River,  4415,  4416 

Great  number  of  weirs  existing  upon  the  Upper  Bann  River,  4417-4420 Repeal  of 

the  Irish  Act  of  Parliament  which  made  it  a penal  offence  to  pour  flux  or  flax  water  into 

rivers  frequented  by  fish,  4422-4424 The  principal  fishery  carried  on  in  the  Lower 

Bann  is  by  means  of  bag  nets,  4425-4431 Ignorance  of  the  present  proprietors  of 

the  Cutts  weir  of  the  illegal  construction  for  preventing  the  fish  passing  up  the  “Queen’s 
share”  channel,  4431 — —The  Irish  Society  claim  tlie  Coleraine  fishery  under  a charter; 

this  has  never  been  disputed,  4432-4434 Sltuaiion  of  the  eel  fisheries  on  the  Lower 

Bann,  and  description  thereof,  4436-4440 Statement  relative  10  the  fisheries  in  the 

Lough  Foyle  district ; this  is  perhaps  the  most  important  salmon  fishery  district  in  Ire- 
land, 4441  et  seq. 

Right  claimed  by  the  tenants  of  Lord  Donegal  to  erect  stake  nets  in  Lough  Foyle,  and 
disputes  with  the  Irish  Society  arising-  therel’rom,  4441.  4461-4472— — The  stake  nets- 
erected  in  Lough  Foyle  by  the  tenants  of  Lord  Donegal  are  illegally  placed,  4441,  4442. 

4473-4476 Use  of  stake  nets  ^ the  Irish  Society  in  fishing  Lough  Foyle,  4443, 

4444 Reference  to  the  Fourth  Report  of  the  Fishery  Commissioners  of  1846  as  to 

the  increase  in  the  take  offish  in  Lough  Foyle  up  to  1842,  and  the  falling  off  since  that 

period,  4445-4448 Witness  cannot  account  for  the  failing  off' of  the  take  of  fish  ; the 

increase  may  be  attributed  to  the  use  of  slake  nets  under  more  vigilant  protection, 

4448-4453 Opinion  that  the  introduction  of  stake  nets  to  an  unlimited  extent  in  alt 

the  fisheries  would  have  a very  bad  effect,  more  especially  in  the  narrow  rivers,  4454- 

4460 Proceedings  which  have  been  taken  relative  to  the  illegal  weirs  erected  in 

Lough  Foyle  by  the  tenants  of  Lord  Done^l,  4477-4488. 
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Ffennell,  William  J.  (Analysis  of  his  Evidence)— C07j«muerf. 

Opinion  that  upon  an  average  the  take  of  fish  in  Lough  Foyle  has  not  decreased  to 

any  extent  since  1S42 ; 4489-4493 Claim  made  by  several  of  the  proprietors  of  the 

light  of  fishing  in  Lough  Foyle  and  the  rivers  connected  with  it,  4494-4497 Great 

influence  which  the  weather  has  upon  the  fisheries,  wet  seasons  giving  u large  take  of 

fish,  and  dry  seasons  considerably  decreasing  the  quantity  of  fish,  4498—4509 The 

navigation  of  Lough  Foyle  is  not  impeded  by  the  stake  nets  erected  for  fishing,  4510- 
4513— — There  would  be  some  difficulty  in  obtaining  returns  from  the  proprietors  of 

fisheries,  showing  the  slate  of  such  fisheries  for  any  series  of  years,  4514,  4515 

General  statement  relative  to  the  fisheries  in  the  Limerick  district,  4516  et  seq. 

, Evidence  in  detail  relative  to  the  Shannon  River  fisheries,  and  the  rights  of  fishing  in 
that  river,  4516. 

Powers  given  by  Acts  of  Parliament  to  the  proprietors  of  land  contiguous  to  the 
Shannon  River  to  erect  stake  nets  under  certain  restrictions,  and  violation  of  these  Acts, 

4516-4518 Injury  which  has  been  done  to  the  fisheries  on  the  Shannon  by  the 

erection  of  stake  weirs,  4519-4527 Exclusion  of  the  fishermen  from  fishing  in  the 

River  Shannon  by  the  stake  weirs  erected  by  the  landed  proprietors,  4526 Many  of 

the  weirs  on  the  ^iver  Shannon  are  rated  to  the  poordaw,  4528— — Draught  nets  were 
formerly  used  in  the  Shannon  to  a very  great  extent;  this  afforded  employment  to  a 
great  number  of  men;  the  introduction  of  stake  nets  has  restricted  the  use  of  draught 

neis,  and  reduced  the  employment,  4529-4535 ^The  letting  of  the  fisheries  by  the 

landed  proprietors  to  other  than  ilieir  tenants  is  a direct  violation  of  the  Act  of  Parliament 
granting  the  fisheries,  4536-4539. 

Obstructions  caused  to  the  navigation  of  the  River  Shannon  from  the  numerous  weirs, 

4540-4546 Crowded  state  of  Clonderlaw  Bay  with  weirs,  4541 A vast  deal  of 

destruction  among  the  fish  occurs  in  winter  in  most  of  the  waters  tributary  to  the  Shannon ; 
attempt  made  to  establish  an  association  for  the  protection  of  the  waters,  and  failure 
thereof,  4547-4551- — Importance  of  the  trout  fishing  in  the  lakes  connected  with,  and 
tributary  to,  the  Shannon ; advantage  derived  by  the  lower  classes  from  this  fishery, 

456® Deterioration  of  the  value  of  the  Lax  weir  on  the  Shannon,  in  consequence  of 

ihe  number  of  stake  weirs  below  it,  4552-4554 Statement  generally  relative  to  the 

fisheries  in  the  Killarney  district;  the  fishing  of  this  district  is  very  valuable,  4555- 
• 4581. 

Complaints  made  against  the  uniform  close  season  in  the  Killarney  district,  4555 

Particulars  relative  to  the  weirs  and  fisheries  in  the  River  Carra,  in  the  Killarney  district, 

4555-4561 The  supply  of  salmou  in  the  Lakes  of  Killarney  has  very  much  decreased 

of  late,  4563 Difficulties  relative  to  defining  the  mouths  of  the  various  rivers,  and 

alterations  necessary  to  be  made  in  the  laws  in  tliat.  respect,  4566-4577 Evidence  in 

■detail  relative  to  the  fisheries  in  the  Batitry  district;  great  number  of  small  rivers  con- 
tained in  this  district,  4582 Statement  generally  as  to  the  state  of  the  fisheries  in  the 

Cork  district;  this  district  is  one  in  which  some  peculiar  circumstances  exist,  4582- 
4626. 

Dissatisfaction  existing  as  to  the  manner  adopted  by  Mr.  Hayes  in  fishing  his  weir  in 

the  River  Lee  at  Cork,  4582 Introduction  of  bag  nets  for  fishing  in  the  estuary  and 

tideway  of  the  rivers  of  Cork  by  the  proprietors  of  land,  especially  about  Cove,  4582- 

' 4584 Particulars  relative  to  the  destruction  of  fiishing  nets-  by  a Mr.  Keays,  4584- 

4589-— Complaints  made  to  the  Board  of  Works  of  the  injurious  effect  of  the  weirs  on 
the  drainage  of  the  city  of  Cork,  and  frequency  of  the  streets  being  flooded,  4590-4593 
— -Frequency  of  complaints  from  the  draughtsmen  of  the  destruction  of  the  fisheries  by 

the  introduction  of  the  use  of  bag  nets,  4594"4596 Obstructions  existing  in  the  River 

•Lee  by  mill  weirs;  these  could  be  regulated  so  as  to  allow  the  fish  to  pass  up  without 
injury  to  the  milling  power,  4596-4601. 

Particulars  relative  to  tlie  fishery  in  the  River  Bandon,iii  the  Cork  district,  4602 

Prosecution  of  parties  for  the  erection  of  stake  weirs  in  the  River  Bandon,  and  conviction, 
they  being  found  a nuisance  to  the  navigation,  4602-- — ^Letter  from  Mr.  William  Lonf- 
field  to  Mr.  J.  C.  Walker,  dated  14  March  1 849,  complaining  of  the  slate  of  the  Bandon 
weir  and  the  illegality  of  iis  construction,  4602-4605— -Prevalence  on  the  Bandon  River 
of  a most  destructive  system  of  poaching,  by  what  is  called  the  stroke-haul ; description 
of  this  proceeding,  4606-4609 — —Power  of  the  Fishery  Commissioners  to  pass  bye-laws 
prohibiting  theuse  of  any  engines  destructive  to  the  fish;  the  use  of  the  stroke-haul  has 

been  prcffiibited,  4609—4618 Great  want  of  efficient  protection  of  the  fishery  of  the 

Bandon  River,  4619-4621* Particulars  relative  to  the  fisheries  in  the  Aiagadeen  River, 

m the  Cork  district,  4622. 

Existence  of  a legislative  enactment  prohibiting  the  capture  of  fish  in  the  tail  race  of 
4623-46^ -General  statement  relative  to  the  fisheries  in  the  Lremore  district, 

4027- 4666 Dissatisfaction  evinced  by  certain  parties  in  the  Lismore  district  in 

respect  to  a right  of  fisliery  exercised  by  the  Duke  of  Devonshire,  4627 Great 

obstrucuona  existing  m the  tributaries  to  the  Blackwater  River  from  the  number  of  weirs, 

4028- 4630- Illegal  construction  of  the  Lismore  weir  -by  means  of  spur  walls- 

there  is  no  Queen’s  share  iivtliis  weir,  4631-4634. decrease  of  the  supply  of  fish  in 

the 
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Tfennell,  William  J.  (Analysis  of  his  Evidence) — continued. 

the  Blackwatev  River,  both  in  the  upper  and  lower  portions,  4635-4638— —Increase  of 
poaching  on  the  Blackwater  River;  extensive  operations  carried  on,  4639,  4640. 

No  official  complaints  have  been  made  to  the  Board  of  Works  relative  to  the  illegal 
construction  of  the  Lisinore  weir,  and  no  proceedings  have  been  taken  by  them  or  by 

the  Commissioners  on  the  subject,  4641-4653 Observations  relative  to  the  survey  of 

the  River  Blackwater  made  by  Colonel  Jones,  4654-4658 The  Commissioners  do 

not  possess  the  power  of  enforcing  gaps -to  be  made  in  old  weirs  to  allow  the  passage  of 

the  fish,  4659-4664 Prevalence  of  poaching  in  the  Blackwater  River  during  the  close 

season,  4665,  4666 Average  annual  consumption  of  Irish  salmon  in  London,  4667- 

There  can  be  no  doubt  that  if  the  law  were  properly  enforced  and  protection 

duly  secured,  the  annual  value  of  the  Irish  fisheries  would  be  very  considerably  increased, 

4670-4672 Average  price  of  the  Irish  salmon  sold  in  the  London  market,  4673-' 

Vast  quantities  of  Irish  salmon  sold  in  the  ports  of  Bristol  and  Liverpool,  4674-4676. 

Fui'ther  observations  relative  to  the  difficulty  of  obtaining  statistical  returns  of  the 
value  of  fisheries  from  the  proprietors,  and  manner  in  which  this  difficulty  might  be 

overcome,  4677-4679 Prevalence  of  the  practice  of  poisoning  rivers  in  the  Kerry 

district,  by  means  of  a plant  called  spurge,  4600,4681 Frequency  of  rivers  becoming 

poisoned  by  the  steeping  of  flax  in  the  linen  manufacturing  districts;  it  would  be 

ruinous  to  the  linen  trade  to  interfere  with  the  practice  of  steeping  flax,  4682-4685 

The  laws  relative  to  the  poisoning  of  rivers  by  means  of  spurge  should  be  made  more 

stringent,  4686,  4687 Objection  to  imposing  a penalty  on  parties  taking  fish  in  the 

open  season  who  are  unlicensed,  4688 Particulars  relative  to.  the  fisheries  in  the 

Dundalk  River  in  the  Boyne  district,  4689-4693 Occasionally  cases  occur  of  rivers 

becoming  poisoned  by  means  of  gas  works,  but  tliey  are  very  rare,  4694— Want  of 
increased  powers  by  ihe  Fishery  Commissioners  for  the  superintendence  and  control 
of  the  oyster  fisheries,  4695-4701. 

Ffennell,  Mr.  See  Boyne  River.  Bray  River.  Foxford  Weir.  Riots, 

Fisheries.  Measures  necessary  to  restore  the  salmon  fisheries  of  Ireland  to  the  fruitful 
state  in  which  they  were  when  witness  first  became  acquainted  with  them,  Croker  817, 

818 Places  at  which  considerable  fisheries  have  sprung  up  latterly.  Sir  J.  Bombrain 

»976-i979- 

Fishermen.  See  Ajfrays.  Cotmen.  Deep  Sea  Fishery.  Employment  of  the  Lower 
Classes.  Poaching,  I. 

Fishery  Laws.  State  of  the  statute  and  common  law  in  Ireland  in  the  year  1842,  when  the 

Act  of  5 & 6 Victoria  passed,  M'Mahon  73-87 Evidence  showing  that  by  the  civil 

law  running  water  was  publici  juris,  where  navigable,  equally  with  tidal  water,  ib.  88- 

160 In  witness’s  capacity  of  secretary  to  a private  society,  he  considered  the  old  code 

of  laws  very  confused ; there  were  a great  many  of  them,  and  many  of  them  were  only 

local  in  their  application,  Ffennell  3054,  3055 Changes  suggested  in  the  present  laws 

which  would  render  them  more  effective,  FoUy  6087  et  seq. Advantages  which  would 

result  from  the  repeal  of  the  present  Acts  of  Parliament  regulating  the  Irish  fisheries, 
and  the  substitution  of  a law  more  nearly  resembling  the  anterior  law,  Talbot  7237. 

See  also  Acts  of  Parliament.  Scotch  Fishery  Acts. 

Fishing  Rods.  Tax  laid  on  fishing  rods ; this  is  a protective  tax.  Sir  R.  de  Burgho  1272, 
layg — -Witness  concurs  in  the  complaints  and  objections  made  by  Mr.  Serjeant  Allen 
and  other  legal  persons  with  respect  to  taxing  rods  and  nets,  Talbot  4938-4942,  4985- 
4991. See  also  Licences. 

Fixed  Fngines.  Opinion  in  favour  of  the  use  of  fixed  engines  for  the  capture  of  fish, 
under  certain  restrictions  ; statement  of  the  restrictions  proposed,  Alcock  6910-6920. 

See  m\so  Fmphyment  of  the  Lower  Classes.  Stake  Weirs.  Tax  on  Engines. 

Flax  Steeping.  See  Bann  District.  Poisoning  Fish. 

Floating  Engines.  See  Employment  of  the  Lower  Classes. 

Floating  Flets.  Evidence  an  the  subject  of  the  powers  vested  in  the  Commissioners  to 
permit,  under  certain  circumstances,  the  use  of  floating  nets  of  a certain  mesh  for  taking 
perch  and  other  fish  besides  salmon;  if  only  allowed  at  certain  seasons  there  is  no 
destruction  of  the  salmon  in  the  use  of  them,  Ffennell  3423-3445. 


Foley,  Nelson  Trafalgar.  (Analysis  of  his  Evidence.) — Resides  at  Ballyin,  near  Lismore; 
lessee,  with  Mr.  Ciiffe,  of  the  Lismore  fishery  under  the  Duke  of  Devonshire ; holds  under 
a special  agreement ; length  of  time  the  fishery  has  been  in  witness’s  family  ; rent  paid, 
5724-5733 — ■ — Witness  has  not  observed  any  particular  falling  off  in  the  supply  of  fish 
between  1824  and  1842 ; it  varies  very  mucii  in  different  years  ; the  worst  year  witness 

recollects  was  1845;  6734“673® a dry  summer,  and  the  stake  net  weirs  took  a 

great  deal  of  fish  in  the  tide,  5739-5745 rintvoduction  of  stake  weira  into  the  Black- 

water  by  a Mr.  Halliday,  a Scotchman,  5746-5754. 

As  lessee  of  the  fishery,  witness  has,  in  some  cases,  prosecuted  the  owners  of  stake 
weirs ; particulars  relative  to  these  prosecutions  ; prosecution  of  Mr.  Hodnett  and  of  Mr. 
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Foley,  Nehon  Trafalgar.  (Analysis  of  his  Evidence)— coKfinwed. 

[Jssher,  5755-5784 Witness  threatened  to  prosecute  Sir  Richard  Musgrave  and  his 

people  for  fishing  at  Cappoquin,  but  the  prosecution  was  not  carried  out,  6785'5792 

Witness  was  threatened  with  a prosecution  for  stretching  a net  across  the  water  at 

Cappoquin;  it  has  been  removed,  6793-5799- Has  lately  prosecuted  a man  of  the 

nameoflWan  for  using  a stake  net  weir  without  a licence;  conviction  obtained,  5800- 

^818 There  are  twenty-three  stake  net  weirs  in  fishing  order  in  the  Blackwater  at 

the  present  time,  5819 They  are  all  liable  to  prosecution  as  being  beyond  low-water 

mark  and  injurious  to  the  navigation,  5820. 

It  is  the  business  of  the  Commissioners  to  take  notice  of  them ; complaints  have  been 
made  to  the  Commissioners  respecting  them,  but  nothing  has  been  done  in  the  matter, 

5821-5827 Their  answer  to  the  complaints  has  been  that  the  Duke  of  Devonshire  had 

great  rights  in  the  .river,  and  they  did  not  wish  to  come  forward,  5828 These  stake 

weirs  are  not  only  injurious  to  fishing  but  to  navigation,  5829-5832 They  do  not  ob- 

serve the  weekly  close  season  at  all;  witness  has  prosecuted  them,  but  the  penalty  is  so 
small  that  it  does  not  put  a stop  to  the  offence  at  all ; they  do  not  properly  keep  the 
yearly,  close  season,  5832-5873. 

Witness  has  prosecuted  parlies  for  poaching  in  the  fresh  water,  destroying  the  breed- 
ing fish ; result  of  these  prosecutions,  5874-5882 Observations  on,  and  explanation  of, 

the  evidence  given  by  Mr.  Currey  and  Sir  U.  Musgrave,  relative  to  the  complaints  made 

against  some  of  witness’s  men  for  improperly  fishing  the  river,  5883-5903 Witness 

presumes  he  has  the  right  of  fisliiiig  wherever  the  Duke  has  the  right,  5904-5916 

There  are  only  three  hatches  in  witness’s  weir  for  ihe  purpose  of  taking  fisli,  the  others 

are  used  as  water-ways ; size  of  the  killing  hatches,  5917-5921 The  chief  fishing  is  by 

•drawing  nets  about  the  weir,  below  the  weir;  they  are  never  drawn  above  the  weir, 

5922-5931 Fish  of  between  five  and  six  pounds  can  pass  through  the  bars  of  the  weir, 

5932-5936. 

Duty  paid  for  the  hatches  in  the  weir;  amount  of  the  poor-law  valuation  of  the 

fishery,  5937“594® The  weekly  close  time  is  certainly  detrimental  10  the  fishery  ; it 

IS  strictly  observed,  594^“5944 Witness’s  lenancy  is  determinable  at  a year’s  notice 

on  either  side,  5945~5947”“Hstablisliment  and  employment  of  water  bailiffs  on  the 
Blackwater,  5948-5966— -Opinion  that  under  the  late  Fishery  Act,  the  protection  of 

the  fish  will  not  be  more  efficient  than  it  now  is,  5967-5970.  5980-5985 Witness’s 

fishery  extends  as  low  down  as  the  bar,  in  fact  as  far  as  the  Duke’s  fishery  extends. 

5971- 


Witness  conceives  he  has  the  right  to  prosecute  boatmen  or  others  for  fishing  in  the 

centre  ot  the  river,  from  boats,  down  close  to  the  bar  at  Youghal,  5972-5979— There 

are  other  weirs  entirely  across  the  river,  besides  the  one  at  Lismore,  5986 There  are 

weirs  across  the  river  at  Glandelane  and  the  Fermoy  mill  weirs,  ib. The  Glandelane 

weir  IS  particularly  injurious  to  the  fishery,  5987-5990 There  is  a mill  at  Glandelane 

which  IS  also  injurious  to  the  fish,  5991-6000 If  either  of  the  hatches  in  the  Lismore 

weir  were  always  left  open,  the  fishery  would  not  be  worth  holding,  5992-5997. 

A great  many  of  the  mill  races  tend  to  destroy  fish  ; an  over-shot  wheel  would  tend  to 
prevent  this,  hut  they  cannot  in  all  cases  be  adopted,  from  the  want  of  a sufficient  fall, 
5998-0000  ~A  grating  placed  at  ihe  tail  of  the  race  would  be  a very  good  plan  to 

adopt;  but  this  would  in  many  cases  be  injurious  to  the  mill  power,  6007-6017.6021- 

0023  Objections  to  putting  ladders  or  steps  on  the  weirs,  6018-6020 Fish  cannot 

pass  up  above  Glandelane,  unless  there  is  a fresh  or  flood,  and  at  those  periods  the 

poachers  come  down  and  gaff  them.  6024-6028 A great  number  of  strangers  come 

to  Lismore  for  ihe  purpose  of  angling;  facilities  afforded  them  for  pursuing  their 
pastime,  6029-6033.  ” 

The  River  Bride,  a iributary  to  the  Blackwater,  would  be  a very  fine  river  for  fish  if 

properly  protected,  but  it  is  most  terribly  poached,  6034-6036 ^There  are  twenty-one 

head  or  ebb  weirs  in  about  two  miles  and  a half  of  this  river,  6037 Description  of  a 

...  71“'’  *•  and  protected  by  the  Act  of  1842;  Sir  Richard  Musgrave  had 

Stuart  de  Decies  has  one  which  is  used  at  the  present  time, 
6038-6086-— Changes  suggested  in  the  present  laws  which  would  render  them  more 

effective,  6087  seq. There  should  be  minimum  penalties  in  all  cases,  6087 

Offences  m the  close  season  should  be  visited  with  very  heavy  penalties,  ib, 

Offences  against  the  Saturday  close  time  should  be  visited  with  heavy  penalties  and 
minimum  penalties,  particularly  against  lights  and  spears,  ib. 

Spcai^  ought  to  he  illegal ; they  are  only  used  by  poachers,  6087 Every  gaff 

^ould  be  illegal  that  is  not  fixed  permanently  to  the  end  of  a pole,  6088,  6o8q-^ 

i>«plement  called  an  otter  or 
Poaching  has  increased  very  much  lately ; the  most  determined 
poachers  are  the  farmers  sons;  minimum  penalty  suggested  foe  poaching,  6096-6008 
The  present  legal  mesh  is  too  large  to  take  a white  trout  without  inju^,  6099. 

Supposing  all  stake  weirs  and  bag  nets  to  be  altogether  abolished  and  rendered  illegal 
theie  would  be  as  much  salmon  taken  by  floating  nets  and  rods  and  by  the  public  gene- 
rally 
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Foley,  Nelson  Trafalgar.  (Analysis  of  Ins  Evidence) — continued. 

rally  fishing,  as  is  tflken  now,  6100-6117 Way  in  which  the  navigaiion  of  the  Black- 

water  might  be  very  much  improved  up  to  the  Duke  of  Devonshire’s  canal ; it  should 
be  begun  in  the  first  instance  in  the  harbour  of  Youghal,  6118-6129. 

[Second  Examination.] — Further  evidence  on  the  subject  of  Sir  Richard  Musgrave’s 
disputed  right  of  fishing,  6362-6375. 

Foley,  Mr.  Explanation  relative  to  complaints  which  have  been  made  as  to  the  close  time 
not  being  properly  observed  in  the  Lisraore  Weir;  one  complaint  contained  in  a letter 
from  Mr.  Dillon  Croker,  and  another  in  a letter  i'rom  Mr.  George  Bennett  Jackson,  both 

in  1843,  Currey  5391-5406 Evidence  showing  whether  the  Act  of  Parliament  has 

been  complied  with  by  Mr.  Foley  in  his  mode  of  fishing  the  Lismore  Weir,  Sir  R.  Mus- 

grat-e  571 4-5722 Observations  on  and  explanation  of  the  evidence  given  by  Mr.  Currey 

and  Sir  R.  Musgrave  relative  to  the  complaints  made  against  some  of  witness’s  men  for 
improperly  fishing  the  river,  Foley  5883-5903. See  also  Connery,  James. 

Fosford  Weir.  There  has  been  a little  controversy  about  the  weir  at  Foxford,  but  not 
much;  nature  of  this  claim  ; a gap  has  been  lately  made  in  this  weir,  XittZe  6171-6182. 

6230-6235 Letter  from  Mr.  H.  R.  Payne  to  Mr.  E.  Lucas,  dated  5 July  1845, 

relative  to  the  Foxford  Weir  on  the  River  Moy,  App.  66 Report  of  W.  J.  Ffennell  on 

the  Foxford  Weir,  dated  18  May  1846,  ib.  75,  76 Report  of  W.  J.  Ffennell  on  the 

Foxford  Weir,  dated  25  June  1846,  ib.  77,  78. 

Foyle,  Lough.  From  Lough  Swilly'  to  Lough  Foyle,  there  are  numbers  of  stake  nets,  Si^ 

J.  "Dombrain  1922 The  number  of  bag  nets  and  stake  nets  in  Lough  Foyle  has 

very  much  increased  since  1842 ; witness  attributes  this  increase  to  modern  legislation ; 
the  people  now  having  a feeling  that  they  have  a right  to  take  the  fish  now  when  and 

where  they  can,  ib.  1927-1930 Statement  relative  to  the  fisheries  in  the  Lough 

Foyle  district ; tliis  is  perhaps  the  most  important  salmon  fishery  district  in  Ireland, 
Ffennell  4441  et  seg. 

Reference  to  the  fourth  report  of  the  Fishery  Commissioners  of  1846,  as  to  the  increase 
in  the  take  of  fish  in  Lough  Foyle  opto  1842,  and  the  falling  off  since  that  period,  Ffennell 

4445-4448 Witness  cannot  account  for  the  falling  off  of  the  take  of  fish ; the  increase 

may  be  attributed  to  the  use  of  stake  nets  and  a more  vigilant  protection,  ib.  4448-4453 

Opinion  that  upon  an  average  the  take  of  fish  in  Lough  Foyle  has  not  decreased  to 

any  extent  since  1842,  ib.  4489-4493 Claim  made  by  several  of  the  proprietors  of 

the  right  of  fishing  in  Lough  Foyle  and  the  rivers  connected  with  it,  ib.  4494-4497 

Extract  from  the  report  of  J.  Redmond  Barry,  dated  3 J oly  1843,  on  the  memorial  from 
Londonderry  relative  to  the  fisheries  in  Lough  Foyle,  App.  49,  50- 
See  also /nsA  Society.  Navigation,  2.  Prosecutions,  3, 

Foyle  River.  Witness  has  read  the  reports  of  the  Commissioners  of  Fislieries ; examina- 
tion upon  these  reports,  showing  the  increase  of  the  produce  of  the  Foyle  fishery,  Sir 

R.  de  Burgho,  1724-1822 Definition  of  the  mouth  of  the  River  Foyle,  in  the  county 

of  Londonderry,  by  the  Commissioners  of  Irish  Fisheries,  App.  121. 

See  also  Coast  Guard. 

Fresh  Water  Fisheries,  The  destruction  of  stake  weirs  and  other  obstructions  in  the  tidal 
portions  of  rivers  must  have  a great  eifect  in  increasing  the  value  of  the  fresh-water 

fisheries.  Lord  Glengall  There  is  no  doubt  that  under  these  circumstances  all 

the  people  in  the  fresh-water  portions  of  the  rivers,  rich  and  poor,  would  concur  in  seeing 
the  fishery  laws  obeyed,  ib.  2163-2167. 

See  also  Ballycroy  River.  Blachwater  River.  Close  Season,  2.  Poaching,  T. 
Queen’s  Gaps.  Slaney  River. 

Frewin  v.  Orr,  Particulars  relative  to  the  case  of  Frewin  v.  Orr,  which  was  decided  in 
January  1842;  in  which  case  it  was  laid  down  that  iron  weirs  came  within  the  prohi 
bitory  enactment  of  lo  Charles  1 ; Alcock  6986. 

G. 

Gabbett,  Mr.  Evidence  as  to  the  prosecution  of  Mr.  Gabbett,  before  the  magistrates,  for 
not  keeping  the  weekly  close  season;  he  was  convicted  and  a fine  imposed  ; how  far  it 
would  be  worth  his  while  to  incur  this  fine  and  go  on  still  renewing  the  offence.  Sir  R. 
Be  Burgho  1489-1547. See  also  Lax  Weir. 

Gabbett  v.  Clancy  and  Dwyer.  Report  of  the  fishery  case,  Poole  Gabbett  against  Thomas 
Clancy  and  Thomas  Dwyer,  tried  before  Mr.  Justice  Ball  and  a special  jury,  at  Limerick 
summer  assizes,  1841 ; App.  3-31. 

Guffs.  Every  gaff  should  be  illegal  that  is  not  fixed  permanently  to  the  end  of  a pole, 
Foley  6088,  6089. 

Galway  Bay.  Bye-law  prohibiting  trawling  in  Galway  Bay,  approved  of  by  liis  Excellency 
the  Lord  Lieutenant  in  Council,  App,  119. 

0.40.  E 3 Galway 
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Galway  DUirict.  Evidence  relative  to  die  fisheries  in  tlie  Galway  district  j obstructions 
in  the  rivers,  Ffennell  4292-4301. 

Galway  River.  There  are  no  obstructions  011  the  Galway  river  except  the  weir  at  Galway, 

S'\T  J.  Domhrain  1914,  1915 Witness  is  not  aware  under  what  title  the  fishery  of 

which  he  is  lessee  is  claimed,  Martin  2506 It  is  a several  fishery  embracing  a large 

extent  of  right  over  the  adjacent  bay,  ib.  2505 Way  in  which  the  fishery  was  regu- 

• lated  by  the  Martin’s  family  ; particulars  relative  to  the  removal  of  a weir  by  Sir  Robert 

Stnples'in  the  River  Spiddle,  ib.  2507-2570 There  are  no  stake  weirs  at  the  mouths 

of  the  other  Galway  rivers,  t&.  2614 Particulars  relative  to  an  exclusive  and  several 

fishery  exercised  at  Galway  by  Mr.  Eyre,  Ffennell  4292 Bye-law  prohibiting  the  use 

of  the  sirokehaul  or  siokail  and  snatch,  &c.,  in  the  River  Galway,  or  Corrib,  Lough 
Corrib,  and  Lough  Mask,  and  their  tributaries,  approved  of  by  the  Lord  Justices  in 
Council,  App.  119. 

Gaps.  The  Commissioners  do  not  possess  the  power  of  enforcing  gaps  to  be  made  in  old 

weirs  to  allow  the  passage  of  the  fish,  Ffennell  4659-4664; Provision  made  in  the 

fishery  laws  of  Scotland  for  keeping  open  a gap  in  weirs  which  run  across  a river.  Right 
"Ron.  A.  Rutherfurd  7274-7283. 

See  also  Lismore  Weir,  5.  Monarea  Gap.  Navigation,  I.  Queen’s  Gaps. 

Gas  Works.  Occasionally  cases  occur  of  rivers  becoming  poisoned  by  means  of  gas 
works,  but  they  are  very  rare,  Ffennell  4694. 

Glandehne  Mill  Weir.  The  weir  of  Glandelane,  a mill  weir,  is  witness’s  property.  Lord 

Mtyuntcashel  2757-2761 ^To  a certain  extent  it  obstructs  the  passage  of  fish  except 

during  floods,  ib.  2762— —Evidence  as  to  the  obstruction  10  the  fishery  caused  by  wit- 
ness’s mill  at  Glandelaue,  ib.  2900-291 3 The  Glandelane  mill  weir,  which  is  on  Lord 

Mountcashel’s  property,  is  a complete  and  permanent  barrier,  except  in  a fresh,  10  the 

upward  passage  of  the  fish,  Currey  5412 Evidence  showing  that  fish  can  get  up  as 

far  as  Glandelane  in  tlie  open  season,  ib.  5425-5427. 

Reference  to  an  opinion  expressed  by  a friend  of  witness  residing  above  Lismore  weir, 
that  if  passes  were  made  over  the  weirs  at  Glandelane  and  Fermoy,  the  Saturday’s  dose 
time  being  observed  at  Lismore  weir,  the  river  would  be  finely  stocked  for  angling  pur- 
poses, Currey  5426-5427. 5447-5453 The  obstruction  at  Glandelane  is  as  bad  as  any 

obstruction  can  be,  as  the  fiali  cannot  get  over  unless  the  river  is  very  high,  Sir  Jl. 
Musgrave  5490 ^There  is  a weir  also  at  Fermoy  which  is  not  so  bad  as  that  at  Glan- 
delane, ih. There  are  weirs  across  the  river  at  Glandelane,  and  the  Fermoy  mill 

weirs,  5986 The  Glandelane  weir  is  particularly  injurious  to  the  fishery,  ib. 

5987-5990 There  is  a mill  also  whicTl  is  injurious  to  the  fish,  ib.  5991-6000 Fish 

cannot  pass  up  above  Glandelane  unless  there  is  a fresh  of  flood,  and  at  these  periods  the 
poachers  come  down  and  gaff  them,  ib.  6024-6028. 

See  also  Lismore  Weir,  2.  Mill  Weirs,  1. 

Glenajiff  River.  Definition  of  the  mouth  of  the  River  Glenariff,  in  the  county  of  Antrim, 
by  the  Commissioners  of  Irish  Fisheries,  App.  125, 126. 

Glengali,  Earl  of.  (Analysis  of  his  Evidence.) — Resides  in  the  county  of  Tipperary  ; has 

property  in  Waterford  and  Tipperary,  2143,  2144 Has  for  many  years  given  great 

attention  to  the  question  of  the  salmon  fisheries  and  inland  navigation  of  Ireland,  2145 

Is  generally  acquainted  with  all  the  rivers  on  the  cast,  west,  and  south  coasts  of 

Ireland,  but  has  particularly  directed  his  attention  to  the  rivers  Suir,  Nore,  and  Barrow, 

which  flow  into  the  estuary  of  Waterford,  2146^ Means  by  which  the  estuary  and 

harbour  and  the  River  Suir  are  fished,  2147 ^The  rivers  flowing  into  the  estuary  of 

Waterford,  and  the  estuary  itself,  are  fished  by  Scotch  weirs,  ib. There  are  also 

timber  tide  weirs,  ib. There  is  also  a class  of  fishermen  who  use  drift  nets,  nets 

cast  into  the  tideway  and  drift,  ib. There  is  also  a very  considerable  body  of  per- 

sons called  counen,  who  fish  with  small  boats  and  nets ; they  fish  in  the  three  rivers ; in 

the  Suir  they  fish  as  high  up  as  Clonmel,  25  miles  above  Waterford,  i6. They  are 

notiiiterestfcd  in  the  fixed  engines,  but  the  contrary,  2148. 

For  a great  many  years  tumults  and  affrays  have  existed  between  the  cotmen  and  the 
owners  of  fixed  engines  ; the  cotmen  have  been  for  many  years  in  the  habit  of  attacking 

these  Scotch  weirs  and  prostrating  them,  2149 The  Government  has  proceeded  at  law 

againsta  great  number  of  ihrae  Scotch-weir  owners  ; some  of  these  parties  have  been 
convicted  and  their  weirs  prostrated,  but  despite  these  convictions  and  the  opinions  of 

the  twelve  judges  the  same  parties  have  re-erected  them,  2149-2151 -Witness  does 

not  consider  that  the  change  in  the  law  by  the  Act  of  1842  had  any  connexion  with  their 
re-erection,  butrathertbe  non-infliction  of  heavy  penalties,  2152-2156-" — Doubts  as  to 
whether  the  Fishery  Commissioners  have  power  to  prostrate  these  weirs,  2156.  2167. 

Condition  of  the  Waterford  rivers  previously  to  tlie. introduction  of  the  Scotch  weirs, 
2157— —Former  present  condition  of  the  River  Suir  as  a salmon  river,  2157-2159- 

Alteration 
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Glengall,  Earl  of.  (Analysis  of  his  Evidence)— confi/iagtZ. 

Alteration  proposed  in  the  law  with  respect  to  mill  weirs,  2160-2162 The 

destruction  of  stake  weirs  and  other  obstructions  in  the  tidal  portions  of  rirers  must 

have  a great  effect  in  increasing  the  value  of  the  fresh-water  fisheries,  2163 There  is 

no  doubt  that  under  these  circumstances  all  the  people  in  the  fresh-water  portions  of  the 
rivers,  rich  and  poor,  would  concur  in  seeing  the  fishery  laws  obeyed,  2163-2167. 

It  would  be  an  improvement  of  tlie  law,  if  it  could  be  carried  out,  if  in  addiiion  to  the 
minimum  penalties  imposed  by  the  Fishery  Acts  upon  illegal  fishing,  there  was  an  addi- 
tional penalty  on  every  fish  so  taken,  2168,  2169 Witness’s  observations  on  the 

subject  of  stake  weirs  aud  their  mischievous  operation  on  the  fisheries  apply  to  all  the 
rivers  in  the  east  of  Ireland,  beginning  at  the  Boyne  and  going  round  to  Killamey, 

Evidence  relative  to  the  decrease  of  the  salmon  in  the  lake  of  Killamey  during 

the  time  there  were  seven  Scotch  weirs  in  the  lake  ; six  of  these  have  been  prostrated, 
and  the  lake  is  as  well  supplied  with  salmon  as  it  was  in  former  days,  2171-2173. 

At  the  present  time  the  mode  of  prostrating  illegal  obstructions  is  too  much  a matter 

of  judicial  cognizance,  and  too  little  a matter  of  police,  2175-2185 Decrease  of  the 

profits  of  the  cotmen  since  the  erection  of  the  weirs,  2186-2190 The  weirs  impede 

ihe  navigation  as  well  as  the  fishery  where  no  gaps  are  left,  2193-2196 Millowners 

should  be  compelled  to  go  to  the  expense  of  placing  steps  in  the  weirs,  2x97-2198 

The  prevalence  of  the  obstmetions  in  the  tidal  portions  of  thg  rivers  has  a tendency  to 

facilitate  and  encourage  poaching  in  the  upper  portions,  2199-2204 Power  should 

be  given  to  the  Fishery  Commissioners  to  prostrate  illegal  weirs,  2205-2214 The 

best  thing  that  could  be  done  would  be  to  invest  a Board,  say  the  Fishery  Commissioners, 
they  being  made  a district  Board  and  separated  from  the  Board  of  Works,  with  powers 
at  once  of  a judicial  and  of  a constabulary  character,  2215-2229. 

Glengall,  Lord.  See  Riots.  i 

Glengarriff  River.  Definition  of  the  mouth  of  the  River  Glengarriff  in  the  county  of 
Cork,  by  the  Commissioners  of  Irish  Fisheries,  App.  126. 

Government.  The  stringent  enforcement  of  the  law  should  be  carried  out  by  the  Govern- 
ment, and  not  left  to  individuals,  Martin  2653-2692. See  also  Prosecutions,  2. 

Graney  Mill.  Particulars  relative  to  the  mill  dam  of  Mr.  Cha’'  ’ee  at  Graney  on  the 
Blackwater,  and  obstruction  caused  thereby  to  the  passage  of^ne  fish,  Alcook  6990— 

6994- 

Grants  of  Fisheries.  Grants  from  the  Crown  of  fisheries  iu  Ireland  became  frequent  in  the 

reigns  of  Elizabeth  and  James  the  First,  M‘ Mahon  21-27 Reasons  why  the  patents 

of  grant  from  the  Crown,  by  which  fisheries  are  now  held  in  Ireland,  have  not  been  in 
many  cases  contested  at  law  even  to  the  present  day,  ib.  28,  ag — —The  grantees  seem  to 
have  begun  towards  the  close  of  the  last  century  or  the  commencement  of  the  present, 
to  enforce  their  rights  with  the  rigour  which  is  the  cause  of  public  discontent  now,  ib. 
30-33. — ^See  also  I/uidowners.  Lismore  Weir,  1. 

Gratings.  The  gratings  of  the  weir  at  Lismore,  which  is  the  only  fixed  weir  on  the  Black- 
water,  will  not  admit  of  a salmon  of  more  than  five  pounds  passing  through,  Croker 

574-577 The  size  of  the  lattice  in  all  standing  weirs  should  be  increas^  so  as' to 

admit  fish  of  a larger  size  passing  up,  Martin  2693 of  between' five  and  six  lbs. 

can  pass  through  the  bars  of  the  weir,  Foley  5932-5936. 

■See  also  Mill  Races,  Tail  Races. 


H. 

Habits  of  Fish.  See  Close  Season,  2. 

Halliday,  Mr.  See  Stake  Weirs,  1. 

Hatches,  Lismore  Weir, 

Hayes,  Mx.  Dissatisfaction  existing  as.  to  the  manner  adopted  by  Mr.  Hayes  in  fishing  his 
weir  in  the  River  Lee  at  Cork,  Efennell  4582. 

Head  or  Ebb  Weirs.  There  are  twent^one  head  or  ebb  weirs  in  about  two-aud-a-half  miles 
of  the  River  Bride,  Foley~^'oZ'l~ — Description  of  this  weir;  it  is  legalized  and  protected 
by  the  Act  of  1842 ; Sir  Richard  Musgrave  had  one  of  these  wetrs,  and  Lord  Stewart  de 
Dccies  had  one,  which  is  used  at  the  present  thne,  ib.  6038-6086. 

Hodneit,Mr.  See  DevowsAire,  Duke  of.  Prosecutions, 
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Illesal  Fishing.  Report  of  J.  Redmond  Barry  on  illegal  fishing  in  the  River  Bandon,  dated 
«|  September  1845,  and  the  inadequacy  of  the  punishment  awarded  at  the  Innoshannon 

petty  sessions,  App.  66 Report  of  J.  Redmond  Barry  on  the  inadequacy  of  the 

punishment  awarded  at  Innosbannon  petty  sessions  for  illegal  fishing,  dated  2 October 
1845,  ib.  66,  67. 5ee  also  Poaching. 

Illegal  Obstructions.  Letter  from  Mr.Patrick  Magee,  dated  5 June  1847,  on  the  state  of 
the  salmon  fisheries  in  the  Suir,  Barrow,  and  Nore,  and  the  erection  ot  illegal  weirs  on 

those  rivers,  Talbot  7228,  p.  6H Letter  from  Sir  F.  Burg'oyne  to  Mr.  E.  Lucas, 

dated  2 June  1843,  relative  to  the  probability  of  the  cotmen  using  violence  against 

illegal  weirs  in  the  Waterford  river,  App.  42 Letter  from  Mr.  H.  R.  Paine  to  Mr.  R. 

Pennefatber,  dated  25  Octoberi848,  on  the  erection  of  illegal  weirs,  ib.  67,  68 Letter 

from  Mr.  J.  C.  Walker  to  Mr.  T.N.  Redington,  dated  7 July  1848,  relative  to  illegal 
weirs,  ih.  91. 

See  also  Affrays.  Board  of  Managment,  \ Commissioners  of  Fisheries.  Dun- 
cannon  Weir.  Maine  itiver.  Mill  Owners.  Mill  Weirs.  Obstructions. 
Prosecutions,  1.  Removal  of  Weirs.  Riots.  Spur  Walls.  Stake  Weirs. 
Waterford  Estuary. 

Inclosure  Commission.  Evidence  showing  the  analogy  in  the  nature  of  the  questions 
which  come  before  the  Inclosure  Commissioners  and  those  that  would  come  before  a 
Fishery  Commission,  Coohe  4735-4763- 

Inny  River.  Witness  is  not  aware  of  small  fish  being  destroyed  in  the  Imiy  at  all,  Mahon 

2^25 Parts  of  the  Inny  in  which  nets  are  drawn  for  salmon;  they  are  sometimes 

taken  in  very  large  quantities,  ii.  2421-2429— —Salmon  have  increased  in  the  Inny 
of  late  years  in  a most  remarkable  way,  ib.  2485-2489. 

See  also  Draught  Nets. 

Inspectors  of  Fisheries.  As  inspector  of  fisheries  witness  acted  entirely  under  the  orders  of 

the  Board  of  Works,  Ffennell  3062,  3063 The  inspectors  for  the  salmon  fisheries 

should  be  paid  out  of  the  fund  produced  by  the  licence  duties,  ih.  3365-3374.  3378- 
3382 Number  of  inspectors  which  would  be  required,  ij.  3375-3377. 

See  also  hocal  Inspectors.  Police. 

Irish  Society.  The  Irish  Society  claims  the  entire  fishery  of  Lough  Foyle;  dispute  of 

this  light  hy  tlie  Marquis  of  Donegal,  Sir  J.  Dombrain  1931-1955 Use  of  stake- 

nets  by  the  Irish  Society  in  fishing  Lough  Foyle,  Ffenndl  4444- 

See  also  Coleraine  Fishery.  Stake  Weirs,  2. 

Island  Bridge  Weir.  Evidence  generally  relative  to  the  weir  at  Island  Bridge  on  the  River 

Liffey,  Ifennell  3813-3820 Diificuliies  in  the  way  of  the  Board  taking  steps  10 

ensure  the  weir  at  Island  Bridge  being  legally  fished,  ib.  3829-3841 Opinion  that 

the  close  lime  is  not  observed  in  the  Island  Bridge  weir,  ib.  3842-3849.  3869-3885 

Way  in  which,  if  the  funds  were  forthcoming,  alterations  might  be  made  in  the  weir  at 
Island  Bridge,  which  would  materially  assist  the  passage  of  the  fish  in  the  weekly  close 

season,  ib.  3850-3858.  3860-3864 The  necessary  alterations  in  the  weirs,  both  at 

Island  Bridge  and  above,  might  be  effected  so  as  to  improve  the  fishery  without  pre- 
judice to  the  miilowners,  tb.  3866-3868. 


J. 

Jones,  Colonel.  Observations  relative  to  the  survey  of  the  River  Blackwater  made  by 
Colonel  Jones,  jyenne// 4654-4658. 


Keays,  Mr.  Particulars  relative  to  the  destruction  of  fishery  nets  by  a Mr.  Keays, 
Ffennell  4584-4589. 

Keimare.  Extract  from  Mr.  Barry’s  report  from  Kenmare,  of  3 July  1847,  relative  to  ihe- 
practice  of  poisoning  the  rivets,  App.  81. 

Kerry  Rivers.  Evidence  as  to  the  fishery  and  obstructions  in  the  Kerry  rivers.  Sir 
J.  Dombrain  1909-1913.^— See  also  Poisoning  Fish. 

Kikullen  Weir.  Judgment  ih  the  Kilcullen  weir  case,  dated  July  1845,  App.  131. 

Kilkenny. 
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Kilkenny  District.  Statement  generally  relative  to  the  fisheries  in  the  Kilkenny  district ; 
the  fishing  of  this  district  is  very  valuable,  Ffenriell  4555-4581. 

Killarney,  Lake  of.  Evidence  relative  to  the  decrease  of  the  salmon  in  the  lake  of  Killarney 
during  the  time  there  were  several  Scotch  weirs  in  the  lake;  six  of  these  have  been 
prostrated,  ami  the  hike  is  as  well  supplied  with  salmon  as  it  was  in  former  days,  Kord 

Gleiigall  2171-2173 The  supply  of  salmon  in  the  lakes  of  Killarney  has  very  much 

decreased  of  late,  I^ennell^562- 

Killery  Bay.  The  jiublic  exercise  the  right  of  fishing  to  a great  extent  in  Killery  bay, 
Ffeimell  4228. 


L. 

Ladders  or  Steps.  See  Construction  of  Weirs.  Mill  Weirs,  2. 

Landowners.  Since  tiie  passing  of  the  5 & 6 Viet,  the  landowners  all  along  the  River 

Shannon  claimed  a riglit  of  setting  up  weirs  on  their  own  acconni,  McMahon.  226 

And  all  along  the  Shannon,  from  that  time  10  iliis,  weirs  have  been  erected  by  ilie  land- 
lords, and  no  other  person  lias  been  allowed  to  erect  weirs,  ih.  226—229 All  the  Acts 

which  have  been  passed  since  tend  to  confirm  the  rights  of  the  landlords  along  the 

shore,  ib.  230-232 Whilst  the  rights  of  the  public  remain  unafiFecied  accordiutr  to 

the  decisions  of  the  judges,  by  ihe  Acts  passed  in  and  after  1842,  the  difficulty  of 
.enforcing  these  rights  is  considerably  increased,  and  considerable  facilities  are  granted 
to  what,  in  witness’s  opinion,  is  usurpation,  ib.  233-241. 

Supposing  the  Crown  to  be  seised  of  a fishery,  the  Crown  can  well  grant  that  fishery 
to  an  individual ; but  witness  bolds  that  a certain  distance  from  the  shore  into  the  sea 

cannot  be  in  possession  of  the  Crown,  Allen  4848-4854 Objections  to  clauses  18  to 

23,  by  which  the  proprietors  and  lessees  of  lands  adjoining  the  sea  coast  are  empowered 
to  do  certain  things,  such  as  erecting  fixed  nets  where  no  several  fishery  exists,  ih. 

4878-4880 Witness  does  not  dispute  the  right  of  the  proprietors  of  land  along  the 

Moy  to  fish  where  witness’s  rights  do  not  extend,  Litlh  6212- Opinion  that  all  per- 

sons living  along  the  river  should  share  in  the  bounty  of  nature,  and  have  the  right  of 

fishing,  7024 Right  of  fishing  in  the  Ballysbannon  claimed  bv  all  persons 

who  have  premises  abutting  on  the  river,  M'Gowan  7204-7214 How  far  the  grant 

of  land  abutting  on  the  rivers  of  Scotland  gives  the  landowner  ilie  right  of  fishing, 
Ri^t  Bon.  A.  Rutherfurd  7298-7307. 

See  also  Letting  Fisheries.  Shannon  River.  Stake  Weirs,  2. 

Lattices.  See  Mill  Weirs,  2. 

Laune  River.  Definition  of  the  mouth  of  the  River  Laune  in  the  county  of  Kerry,  by  the 
Commissioners  of  Irish  Fisheries,  App.  121. 

Law  Expenses.  Letter  from  Mr.  H.  11.  Paine  to  Mr.  R.  Pennefatlier,  dated  6 October 
1845,  relating  to  law  costs  incurred  in  following  up  proceedings  against  owners  of 
illegal  weirs  in  Eandon  River,  App.  67. 

See  also  Expenses  of  Prosecutions.  Prosecutions, 

Lax  Weir: 

1.  Evidence  generally  relative  to  the  Lax  Weir;  its  Construction  ; Rent  paid 

and  Value  thereof. 

2.  Disputed  Claim  to  ike  Several  Fishery,  and  Proceedings  at  Law  thereon. 

1.  Evidence  generally  relative  to  the  Lax  Weir;  its  Construction;  Rent  paid  and 
Value  thereof: 

Evidence  in  detail  relative  to  the  position  of  the  great  Lax  weir  and  the  Monarea  gap, 

in  the  River  vShannon,  Sir  R.  De  Burgho  879-933 Number  of  cruives  or  cribs  m 

this  weir  for  taking  fish  previous  to  the  Act  of  last  Session,  ib.  934,  935. 1008-1030.  1046- 

1048 At  the  present  time  the  number  of  cruives  has  been  considerably  reduced  in  order 

to  evade  the  Act  of  last  Session  ; how  far  the  hatches  are  closed  or  opened  in  conformity 

with  the  Act  of  Parliament,  ti.  936-940 Size  of  the  cribs,  941-944 Extent 

to  which  and  period  at  which  the  interstices  on  the  Clare  ami  Limerick  sides  of  the  Lax 

water  are  effectual  for  the  passage  of  fish,  ib.  969-975 After  the  verdict  was  obtained 

by  Mr.  Gabbett  there  were  a great  number  of  weirs  set  up  in  the  portion  of  the  River 
Shannon  which  is  below  Limerick,  by  the  owners  of  lands  on  both  sides,  ib.  1164-1172. 

The  Lax  weir  is  the  first  weir  which  extends  right  across  the  river,  with  the  exception 

of  the  gaps,  Sir  R.  De  Burgho  1278,  1279 If  the  Commissioners  of  Fisheries,  or  the 

Commissioners  of  the  Shannon,  or  the  Government,  had  taken  those  measures  which  are 
necessary  for  bringing  under  the  notice  of  a court  of  justice  the  title  to  the  Lax  weir,  no 
injury  could  have  resulted  to  Mr.  Gabbett,  j6.  1373-1375 It  would  be  quite  com- 

petent now  for  the  Government  to  indict  Mr.  Gabbett  or  the  corporation  for  a nuisance 
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Report,  1849 — continued. 


Lax  Wfir — continued. 

1.  Evidence  generally  relative  to  the  Lax  Weir^  8fc. — continued, 
in  keeping  up  the  Lax  weir,  or  for  the  Coramiseioners  to  do  so  if  they  think  fit,  Sir  R. 
£>e  Burg/10  1376 — —The  admission  of  tiie  Lax  weir  by  ihe  plaintiff  and  defendant  has  not 
prdudiced  the  right  of  the  Crown  to  deny  it,  or  ibe  Commissioners  on  their  behaif,  ib. 

There  is  a general  feeling  on  the  part  of  the  community  of  the  Up^per  and  Lower 
Shannon  to  have  this  most  important  point  settled  once  for  all,  Sir  R.  De  Burglio  1377. 

1388-1393 Evidence  showing  that  it  is  an  undecided  thing  at  the  present  moment 

who  the  person  is  that  could  claim  the  several  fishery  at  the  Lax  weir  at  all  in  prejudice 
to  the  public,  ib.  1394-1411 Reason  why  no  application  has  been  made  to  the  Com- 

missioners to  abate  the  obstruction  arising  from  the  length  of  the  tail  wall  at  the  Lax 
weir,  ib,  1467 Deterioration  of  the  value  of  the  Lax  weir  on  the  Shannon  in  conse- 

quence of  the  number  of  stake  weirs  below  it,  ^enriell  4552-4554. 


2.  Disputed  Claim  to  the  Several  Rishery,  and  Proceedings  at  Law  thereon  : 

The  fishermen  have  been  in  the  habit  of  fishing  from  the  sea  up  to  this  weir  of  late 
years,  and  still  persist  in  doing  so;  they  claim  a right,  a common-law  right;  this  right 

is  disputed.  Sir  R.  De  Burgho  1055-1058 The  corporation  of  Limerick  claim  this 

weir;  the  present  lessee  is  Mr.  Gabbett,  ib.  1059,  1060 The  corporation  and  Mr. 

Gabbett  deny  the  right  of  the  fishermen  to  fish  in  the  water  immediately  below  the  weir; 
they  claim  a several  fishery  from  the  Lax  weir  to  the  island  of  Inniscattery,  the  Lax  weir 

included,  ib.  1061-1064 Detail  of  proceedings  which  tli^  have  taken  at  law  to 

enforce  this  supposed  claim,  and  results,  ib.  1064 *-1163 The  rent  paid  for  the  Lax 

weir  at  the  beginning  of  this  century  was  1,150/.  a year,  1363 The  rent  paid 

at  the  date  of  tBe  next  lease  in  1813  was  800/.  a year,  ib.  1364 The  present  lease 

was  perfected  in  1834,  and  the  weir  was  leased  for  300/.  a year ; the  holder  of  the  lease 

may  give  it  up  at  six  months’  notice,  ib.  1365-1371 The  proprietor,  Mr.  Gabbett,  is 

making  some  thousands  a year  by  the  fish  which  he  takes,  paying  300 1.  a year  for  the 
Lax  weir,  but  it  is  diminishing,  ib.  1 372. 

See  also  Shannon  River.  Spur  IValb.  Pf^eirs,  3. 

Lee  River  (Cork).  Report  of  W.  J.  Ffennell  on  the  fisheries  of  the  River  Lee  at  Cork- 

dated  14  February  1846,  App.  71,  72 Resolutions  in  relation  to  the  Lee  fishery’ 

dated  2 February  1844,16.130 Reports,  &c.  relating  to  obstructions  to  the  tidal 

flow  of  the  River  Lee,  ib.  147-149 Report  of  inspecting  commissioners  of  fisheries 

dated  21  April  1849,  with  letters  on  the  subject  of  bag-net  fishing  in  the  River  Lee’ 
*5.167. See  also  jHayes,  Mr.  Mill  Weirs.  ’ 

Lees,  Mr.  Refutation  of  the  statement  which  has  been  made,  that  witness  prevented  Mr. 
Lees  from  fishing  in  the  Ballycroy,  Little  6343-6361. 

Legal  Rights.  See  Rights,  Public. 

Legislative  Interference.  See  Acts  of  Parliament,  2.  Government. 

Leinster  Circuit.  Return  of  the  number,  nature,  periods,  and  results  of  prosecutions  had  at 
the  assizes  on  the  Leinster  circuit  for  offences  against  the  Irish  fishery  laws,  from  the 
year  1842  to  the  date  of  said  order  inclusive,  with  the  names  of  the  persons  prosecuted 
and  of  the  persons  at  whose  suit  such  prosecutions  were  instituted;  and  also  the  costs 
and  expenses  attending  the  same,  App.  103-106. 

Leixlip  Weir.  At  Leixlip  there  is  a natural  obstacle  to  the  fish  getting  up;  way  in  which 
this  might  be  improved,  Ffennell  3821,  3822.  3827-3830. 

Letterhenny  District.  Evidence  relative  to  the  rivers  in  the  Letterkenny  district  Ffennell 
3982-4011. 


Letting  Fisheries.  The  letting  of  the  fisheries  by  the  landed  proprietors  to  other  than 
their  tenants  is  a direct  violation  of  the  Act  of  Parliament  granting  the  fisheries  Ffennell 

4536-4539- 


Licences.  Opinion  that  the  scale  of  licences  on  engines  fixed  by  the  Fishery  Act  of  last 

Session  is  very  fair,  Croher  518-531 There  is  no  objection  on  principle  to  that  part 

of  the  enactment  which  relates  to  a licence  duty  for  rods,  ib.  820. 

See  also  Inspectors  of  Fisheries.  Poaching,  I.  Tax  on  Engines. 


Obstruction  to  the  fishery  and  navigation  from  the  weir  across  the 

Littey,  Sir  J.  Dombratn  1980-2004 Wimess  has  made  a report  of  the  Liffey  river 

'which  IS  before  the  Cornmittee,  3812,  3813 The  supply  of  salmon  in  the 

upper  part  of  the  Liffey  is  yerj  small;  best  steps  which  could  be  taken  to  increase  the 

supply,  i5.  3824  et  seg Report  of  W.  J.  Ffennell  on  the  River  Liffey,  dated  it 

Jaimaiy  1846,  App.  69,  70- Definition  of  the  mouth  of  the  River  Liffey  iii  the  county 

of  Dublin,  by  the  Commissioners  of  Irish  Fisheries,  i5.  120. 

See  al.o  Islmd  Bridge  Weir.  MUls.  Poaching,  II.  6.  Staey  Bimr. 


Limetick 
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Limeiick,  Corporation  of.  Evidence  relative  to  the  monopoly  of  the  corporation  of 
Limerick,  though  they  prevented  private  individuals  from  establishing  monopolicB,  Sir  R. 
De  Burgho  1207-1210. See  also  Lax  Weir,  2. 

Limerick  District.  Evidence  upon  the  subject  of  the  rivers  in  the  Limerick  district, 

4302 General  statement  relative  to  the  fisheries  in  the  Limerick  district, 

ib.  4516  ei  seg. 

Linen  Trade.  See  Poisoning  Fisk. 

Lismore  District.  061:61111  statement  relative  to  the  fisheries  iu  the  Lisinore  district, 
Ffennell  4627-4666. 

Lismore  Weir: 

1.  Generally. 

2.  Effect  of  this  Weir  as  regards  the  Fishery  of  the  Blackwater. 

3.  Bffect  of  the  Weir  on  the  Navigation. 

4.  Way  in  which  the  Close  Seasons  are  observed. 

6.  How  far  a Queen's  Cap  has  ever  existed  in  this  Weir. 

1.  Generally: 

Nature  of  the  weir  at  Lismore,  Croker  821 Evidence  relative  to  the  Duke  of 

Devonshire’s  weir  at  Lismore,  Lord  Mountcashel  et  seq. Construction  of  the 

weir  at  Lism'ove,  ih.  2790-2794 Title  under  which  the  weir  at  Lismore  is  held;  it  is 

held  under  a grant  from  the  Crown,  a patent,  ib.  2894-2897 Witness’s  tenancy  is 

determinable  at  a year’s  notice  on  either  side,  Foley  5945-5947. 

2.  Effect  of  this  Weir  as  regards  the  Fishery  of  the  Blackwater: 

This  weir,  being  a series  of  little  islands  across  the  river,  completely  obstructs  the 

whole  course  of  tlie  river,  Lord  Mountcashel  2918 This  obstruction  is  the  principal 

cause  of  the  diminution  of  salmon  in  the  upper  parts  of  the  river,  ib.  2919 More  so 

even  than  poadiiog  or  the  mill  weirs,  ih.  2920 No  fish  can  get  over  the  weir  except 

by  passing  over  it  in  tiine  of  flood,  Currey  5363,  5364 Explanation  relative  to  a 

complaint  made  at  a meeting  of  the  Commissioners  at  Cappoquin,  that  bushes  or  some 
obstruction  liad  been  placed  in  the  hatches  during  the  Saturday  close  time,  which  had 
or  were  intended  to  have  the  effect  of  preventing  the  fish  from  coming  up,  ib. 

5370-6379- 

Evidence  sliowing  that  at  the  Lismore  weir  fish  can  pass  not  only  in  tiroes  of  flood 

but  during  the  Saturday  close  time,  Currey  5410-5412 This  is  not  the  case,  as 

regards  the  mill  weirs  at  Glandelane  and  Fermoy,  ih.  5410-5417 These  weirs 

extend  entirely  across  the  river,  and  are  so  constructed  that  at  no  time  can  ihe  fish 
pass  over  them  except  in  a fresh  or  flood,  ib.—  -—There  are  only  three  hatches  in 
witness’s  weir  for  the  purpose  of  taking  fish,  the  others  are  used  as  waterways;  size 

of  the  killing  hatches,  Foley  5917-5921 The  chief  fishery  is  by  drawing  nets  about 

the  weir;  below  the  weir;  they  are  never  drawn  above  the  weir,  ib.  5922-5931— -If 
either  of  the  hatclies  in  the  Lismore  weir  were  always  left  open  the  fishery  would  not 
be  worth  holding,  ib.  5992-5997— —Report  of  W,  T.  Mtilvany,  dated  28  July  1843, 
on  Mr.  Jackson’s  complaint  as  to  Lismore  weir,  App,  52. 

3.  Effect  of  the  Weir  on  the  Navigation  ; 

Evidence  showing  that  the  weir  interferes  with  and  obstructs  ibe  navigation ; wny  in 
which  the  navigation  of  the  Blackwater  might  be  extended  and  improved  if  this  weir 
were  removed,  and  advantages  which  would  result  therefrom;  steps  which  have  been 
taken  to  carry  this  out,  and  opposition  of  the  Duke  of  Devonshire  and  other  proprietors 

thereto,  Lord  Mountcashel  2809-2893.  2952-2954.  2965-2970 Evidence  to  show 

that  the  Blackwfuei  is  not  navigable  up  to  the  Duke  of  Devonshire’s  weir  at  Lismore, 
Currey  513^”52J3‘~" — Difficulties  in  the  way  of,  and  objections  to  making  the  river 
navigable,  for  any  purposes  of  trade,  between  Lismore  and  Femoy  ; memorial  presented 
to  the  Board  of  Works  in  1846  against  this  scheme;  particulars  relative  to  witness’s 
opposition  to  the  scheme  on  the  part  of  the  Duke  of  Devonshire,  ib.  5213-5287. 

4.  Way  in  which  the  Close  Seasons  axe  observed: 

Opinion  that  the  dose  seasons  are  not  properly  observed  at  this  weir,  Lord  Mount- 
cashel 2781-2789 There  is  every  facility  afforded  in  this  weir  in  the  weekly  close 

season  for  the  fish  to  pass  up  to  the  upper  part  of  this  river,  and  in  the  winter  time 

during  the  whole  of  the  close  season,  Currey  5356-5360 With  these  exceptions, 

during  the  whole  of  the  open  season  the  Lismore  weir  operates  to  prevent  tlte  passage 
of  the  fish  up  the  river;  but  fish  of  five  pounds  weight  can  pass  through  the  bars 

5361,  5362. 

0-40*  12  5.  Sow 
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Lismore  Weir — continued. 

6 How  far  a Queen’s  Gap  has  ever  existed  in  t?iis  Weir : 

There  is  no  nep  in  the  Lisrnore  weir,  .he  Duke  of  Devonshire’s  weir  ; ressona  why 
rro  l“ri  steps  have  been  taken  .0  cause  a Queen’s  gap  to  be  left  m .tlus  we„^  Croker 

aeo-fea Hwitness  believes  .hat  there  was  a gap  .n  the  L.smore  weir  50  or  60  rears 

tlo;  data  and  evidence  upon  which  witness  formsj™  opulio^n  on  .hrsaubjecti  w.Ur 


reasons  wiiv  he  does  not  coiicr  in  .he  evidence  of  Colonel  Carrey  that  no  gap  ever 

existed  in  'this  weir,  ib.  643-654 The  weir  would  be  navigable  lor  boats  at  this 

weir  if  the  gap  existed,  ib.  6^2 There  is  no  Queen  s gap  ...  ti.e  weir;  opm.iin  that 

there  was  femerly  a gap,  Lo.d  MmmIcmM  gyps-dSoS— -U.ere  have  been  no  legal 
proceedings  instimted  against  this  weir  within  witness  s recollection,  il>.  2916,  2917. 
Ille.n.1  construction  of  the  Lismore  weir  by  means  of  spur  walls ; there  is  no  Queen’s 

share  In  tills  weir,  Ffemiell  4631-4634 No  ofiicial  complaints  have  been  imule  to 

the  Board  of  Works  reh.live  to  ll.e  illegal  constri.oi.on  ol  the  Lismore  weir,  and  no 
proceedings  have  been  taken  by  ll.em  or  by  the  Commiss.o.irrs  on  the  subjec  , ri. 

4641-4653 There  is  no  gap  in  the  weir  at  Lismore  ; wilness  is  of  opinion  tliat  ihe 

Duke^woiild  object  to  make  any  gap  which  would  be  iniuiious  to  his  propeity  , 
according  10  witness’s  belief  there  has  never  been  a Queen  s gap  in  thns  weir ; ex- 
planation of  the  evidence  which  lias  been  given  that  a gap  formerly  existed  m this 
weir,  Currep  5288-5355.  _ 

Witness  is  aware  tliai  queries  were  sent  to  Colonel  Currey  in  1836  Fishery 

Cotnniisiiioners,  in  answer  to  which  he  stated  that  ihere  never  was  a Kings  gap  in 

the  Lismore  weir,  Cwrep  5454 And  that  it  is  conceived  that  there  is  not  any 

law  respecting  a King’s  gap  wliich  requires  one  10  be  kept  in  this  weir,  th.-— 
And  also  that  the  weir  is  recognised  and  protected  by  several  Acts  or  Parliament,  zb. 

Grounds  on  which  Colonel  Currey  made  these  statements,  ib.  5456-647° 

There  is  no  Queen’s  gap  in  the  weir  at  Lismore;  witness  has  been  informed  that  at 
a very  remote  period  there  was  a passage  for  boats;  particulars  as  to  the  evidence 
which  has  been  collected  on  this  subject,  Sir  H.  Musgrave  5495—6499* 

See  also  An<rUng.  Blackwuter  River.  Conneip,  James.  Devonshire, 

Dukeot.  Fo/ey,Mr.  Gratings.  Prostration  of  W eirs.  Protection  of 

Fisheries.  Snap  Nets.  Stake  Weirs,  %.  Supply  of  Salmon.  Weekly 
Close  Time. 


Little,  John.  (Analysis  of  bis  Evidence.)— Son  of  one  of  the  lessees  of  the  Bailina  Fishery ; is 
jointly  seised  of  the  nettingofthe  Ballvcroy ; has  the  principal  management  of  the  fishery 

at  these  two  stations,  6130-6132 is  contractor  for  the  fish  on  the  coast  from  Aghris 

Head,  in  the  county  of  Shgo,  to  Achill  Island,  in  the  county  of  Mayo,  a distance  of 

seventy  or  eighty  miles,  6133 Number  of  men  wilness  employs  in  protecting  the 

fishery  at  Baliina  on  the  Moy  ; amount  at  which  the  fishery  is  rated  to  the  poor-law 

valuation,  6136-6138 The  fishery  has  very  much  fallen  off  since  the  Act  of  1842; 

way  in  wliich  this  Act  has  tended  to  increase  poaching,  6138-6160.6205-6211 

Convictions  at  Swineford  petiy  sessions  against  offenders  on  fishery  laws  during  the 

winter  of  1848,^.418 Parlies  from  whom  witness  derives  his  right  to  fish  in  the 

Moy,  6161-6164 The  river  is  fished  with  draught  nets  and  weirs,  6165 Nature 

and  situation  of  the  weir,  6166-6169. 

There  has  not  been  the  slightest  controversy  about  the  weir  at  Balliiia,  6170— — 
There  has  been  a little  controversy  about  the  weir  at  Foxford,  but  not  much  ; nature  of 

this  claim  ; a gap  has  been  lately  made  in  this  weir,  6171-6182.  6230-6235 Witness 

and  his  partner  have  fished  the  Moy  with  stake  nets,  and  wiih  what  is  called  a stop  or 
a still  net ; use  of  this  net ; reasons  for  consideiing  the  use  of  this  net  legal,  6183-6200 
— — There  is  no  Queen’s  gap  in  the  weir  at  Bailina  ; there  are  two  gaps  called  regulating 

gaps,  6201-6204.  6213-6215.  62-25-6229 Wilness  does  not  dispute  the  right  of  the 

propiietors  of  land  along  the  Moy  to  fish  where  witness’s  rights  do  not  extend,  6212 
■-  Evidence  relative  to  the  spur  wall  attached  to  the  weir  at  Bullina;  liow  far  it  may 
be  considered  an  obstruction  to  the  fish,  6216-6224. 

Wilness  has  found  indisposition  on  the  part  of  the  magistrates  to  convict  for  offences 

against  the  fishery  laws,  6236-6237 Tlie  navigation  of  the  Moy  is  not  very  good  at 

the  present  time,  6238-6242 Witness  and  his  i'amily  have  been  long  connected  with 

the  fisheries  of  Ireland,  6243 They  have  had  the  Foyle  and  Bann  fisheries,  leased 

from  the  Irish  Society,  6244 Witness  has  known  the  produce  of  the  rivers,  and  has 

been  accustomed  to  attend  10  the  interests  of  the  fisheries  from  his  earliest  boyhood, 

6245 Up  10  the  Act  of  1842  these  fisheries  increased,  and  their  value  increased 

very  materially,  6246, 6247 Since  that  period  they  have  in  every  instance  decreased ; 

witness  attributes  this  decrease  entirely  to  ine  Act  of  1842  j 6248,  6249. 

If  the  resolutions  passed  at  the  meeting  in  June  1848  were  adopted,  the  Act  of  1842 

would  be  mateiially  improved,  6250-6252 Sum  spent  by  witness  and  bU  partner 

annually  for  the  presnv  lion  of  the  fish  in  the  Moy,  6253-6256-^— Particulars  relative 
to  the  prosecutions!  instituted  by  witness  in  respect  of  the  River  Ballycroy;  how  far 

witness 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


St'flanti.] 


LIT 


M‘GO 


37 


Report,  1849 — continued. 


Little,  John.  (Analysis  of  his  Evidence) — continued. 

witness  himself  has  been  prosecuted  for  illegal  fishing  in  the  Ballycroy,  6257-6342 

Refutaiion  of  the  statement  which  has  been  made  that  witness  prevented  Mr.  Lees 
from  fishing  in  the  Ballycroy,  6343-6361. 

[Second  Examination.] — Evidence  upon  the  subject  of  the  resolutions  referred  to  in 
witness’s  former  examination,  passed  at  a meeting  of  proprietors  and  lessees  of  salmon 
fisheries  on  the  north  and  west  coast  of  Ireland,  at  Derry,  on  the  13th  of  June  1848 ; 

6376  et  seq. The  first  alteration  of  the  Act  of  1848  wished  for  by  the  proprietors,  is 

as  to  the  form  of  assessment;  they  wish  to  have  it  according  to  the  Scotch  system,  under 

the  9 Geo.  4 ; 6379  et  seq. Alterations  desired,  and  reasons  which  make  it  just  and 

convenient  that  those  alterations  should  be  made,  6380 Opinion  of  the  proprietors 

ihul  the  protection  should  be  in  their  own  hands,  as  is  tlie  case  in  the  Scotch  Act,  6380- 

6387.  6391—6415 Difference  between  the  Act  ii  Sc  12  Viet,  and  the  Scoieh  Act 

gGeo.  4;  6388-6390. 

The  penalties  in  Scotland  in  the  close  season  are  much  higher  than  in  Ireland  ; reasons 
for  forming  the  opinion  that  they  ought  to  be  double  as  Iteavy  in  Iieland  as  in  Scotland, 

6416,6417 Evidence  showing  that  the  present  Fishery  Commissioners  have  not 

taken  the  slighiest  interest  in  the  protection  of  the  close  season,  6429-6457 Tlie  wish 

of  the  meeting  over  which  witness  presided  substantially  amoumed  to  this,  that  the  pro- 
visions of  the  Scotch  law  wiih  regard  to  salmon  fishing  should  be  substituted  in  the 

Irish  Acts  iu  lieu  of  the  e.’tistiiig  provisions,  6458 Wide  distinction  made  in  these 

resolutions  between  draught  nets  and  diift  nets ; description  of  a diift  net ; they  ought 
to  be  declared  aitogeiher  illegal,  6459-6467 One  of  the  resolutions  is,  that  cross- 

line fisiiing  ought  to  be  declared  illegal  ami  allogether  put  down,  6468-6472. 

Furiher  evidence  as  to  the  fuciliiies  aflbrded  to  regular  anglers, 6473-6475.  6518-6521 

Hardship  on  the  proprietors  as  regards  the  present  weekly  close  time,  6476-6477 

Poaching  is  still  on  tiie  increase  in  the  Ballina  and  in  the  Ballycroy  fisheries;  sug- 
gestions relative  to  penalties  and  punishments  with  a view  10  putting  a stop  to  poaching, 

6478-6496.6517,6518.6522-6531 Average  size  of  the  ssdmon  tiikeii  in  the  Moy; 

Liverpool  is  the  principal  market  for  the  salmon ; there  is  no  difficulty  in  obtaining  fish 

from  the  Irish  fisheries,  6497-6506 Evidence  showing  that  the  trout  do  injury  to 

the  salmon  ; the  salmon  and  trout  season  ought  to  be  the  same,  6507-6516. 

Ziille,  Mr.  Letter  from  Mr.  John  Little  to  Mr.  J.  Symes,  dated  27  February  1849,  en- 
closin<T  resolutions  passed  at  a meeting  of  proprietors  and  lessees  of  salmon  fisheries  held 
ill  Londonderry  on  13  June  1848,  with  memorial  10  the  Lord  Lieutenant,  Apj>.  149-152. 
See  also  Athi/ison  and  Little,  Messrs.  Moy  River. 

Local  Inspectors.  Witness  has  beard  local  inspectors  recommended,  and  is  of  opinion 
that  they  are  required,  but  they  ought  not  to  be  entrusted  with  the  powers  of  magis- 
trates, Ffennell  3352,  3353 As  regards  obtaining  funds  for  the  payment  of  such 

inspectors,  the  Act  of  last  Session  provided  for  that;  the  funds  are  to  be  applied  to  the 

payment  of  inspectors  and  bailiffs  under  that  Act,  ih.  3354 The  funds  will  in  many, 

if  riot  inmost  districts,  be  deficient  for  doing  all,  or  perhaps  near  what  is  required,  ib. 
gggg. See  also  Protection  of  Fisheries. 

Loughs.  See  Eme,  Lough.  Foyle,  loogh.  Neagh,  Lough.  i2ee,  Lough.  SwiUy, 
Lough. 

Lower  Bann  River.  See  JBann,  Lower,  River. 

Lower  Classes.  There  is  a great  uneasiness  in  the  minds  of  the  lower  classes  of  the  com- 
munity, not  in  tiie  Shannon  only,  but  throughout  Ireland,  on  the  subject  of  the  right 
which  they  claim  to  fish  in  navigable  rivers,  and  the  obstructions  to  the  exercise  of  that 

richt  Sir  R.  de  Burgho  1323-1329 The  continuance  of  this  letling  is  likely  to  pro- 

' duce\nd  has  produced  discontent  and  disaffection,  and  has  led  to  collision,  i&.  1330- 

Xhe  poor  people  are  very  much  discontented  with  the  present  stale  of  things, 

Sir  J.  Dombrain  1880 It  has  produced  feelings  of  disaffection  in  tlieir  minds  towards 

the  local  authorities,  ib.  1881.  1886. 

See  also  Employment  of  the  Lower  Classes.  Trout  Fishing. 

Lower  Shannon.  See  Shannon  River. 

Lucan  Weir.  Particulars  relative  to  the  vreir  at  Lucan,  which  is  extremely  destructive  to 
fish,  Ffennell  3821. 


M. 

M'Gawan,  John.  (Analysis  of  Ills  Evidence.)— Is  a native  of  Ballyshannon  ami  is  well 

aequaitiled  »uh  the  fisheries  of  the  river,  7081-7086- Witness  has  always  been 

enoaoed  iu  fishiiie  the  Ballyshannon  River,  but  only  with  rod  and  line,  7087-7097 
Th'e  'fisliery  at  Ballyshannon  is  possessed  by  tenants  of  Colonel  Conolly ; the  present 
0.40.  ^ 3 Unnuta 
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M‘G«man,  John.  (Analysis  of  his  Eridence.)— t .n 

tenams  are  Dt.  Sheil’s  family,  7098-7100 Parlioulaia  relative  to 

salmon  boxes  on  the  Balijsliannon  River,  7101-7115  P • ^ 

uresent  tenant,  fishes  the  river  with  perfect  fiurness  to  the  public,  7110-7127  Ur. 
Eheil's)  salmon  boxes  on  the  Ballyshannon  Riaer  are  aUvays  removed  during  the  close 
season,  7123-7124.  , t>'  ..1 

Great  fiacto.iion  with  regard  to  the  supply  of  <1=8  <"  ‘8/  Ballyshannon  River ; he 
supply  depeods  entirely  on  the  weather,  ilie  salmon  Iwxes  do  not  affect  yi^S  7158 
1— &ecLn  of  a salmon  box  at  the  high  fail  on  the  Bal  ysh.nnon  River ; this  has  been 

removed,  71  ra-7162 The  flshennen  do  nolBsh  Ballyshannon  River  by  dranghl  nets ; 

all  parties  fishing  the  river  with  draught  nets  have  been  prosecuted  by  the  miiiiager  of 

the  fishery  for  Dr.Sheil,  7163-7183 Particulars  relative  to  thebagnets  placed  m the 

mouth  of  the  Ballyshannon  River  in  the  bay  of  Donegal,  7184-7190  The  ri^ht  of 
fisiiing  within  the  bar  at  the  mouth  of  the  Ballyshannon  River  is  not  claimed  by  any 

parlies  but  the  lessee,  7191 Opinion  that  the  bag  nets  destroy  an  undue  quantity  of 

fish,  7192. 

How  far  there  has  been  any  decrease  in.  the  supply  of  fish  in  the  Ballyshannon  River 
of  late  years  ; the  quantity  taken  is  less  now  than  formerly,  7193-719?*  7220-7223 
Description  of  the  fall  of  the  Ballyshannon  River  at  its  junction  with  the  salt  water 

of  the  bay;  rising  and  falling  of  the  tides  at  the  fall,  7197-7201 Existence  of  eel  weirs 

above  the  bridge  in  the  Ballyshannon ; these  do  not  obstruct  the  passage  of  the  fish, 

7202  y-’OS Right  of  fishing  in  the  Ballyshannon  clamied  by  all  persons  who  have 

mcmises  abutting  in  the  river,  7204-7214 Witness  i.  well  acqiuamled  with  the  fall 

at  Beheek;  it  is  no  obstruction  to  the  passage  of  the  fish,  they  go  up  the  tails,  7215, 

17216 Extent  to  which  poaching  is  carried  on  in  the  Petiigoe  River  und  the  river  at 

Castlecaldwell,  7217-7220. 


M.'Mahon,  Pairich.  (Analysis  of  his  Evidence.)— Member  of  the  English  Bar  and  of  the 

Oxford  Circuit,  i Lived  in  the  county  of  Limerick  many  years,  2, 3 Has  for  many 

years  past  paid  great  attention  to  the  laws  regulating  fisheries  in  Ireland,  4-10— — 
Tliere  was  no  difference  before  1842  between  the  English  law  and  the  Irish  law  offishenes, 

U_20 Grants  from  the  Crown  of  fisheries  in  Ireland  became  frequent  in  tlie  reigns 

of  Elizabeth  and  James  1st,  21-27 Reasons  why  the  patents  of  grant  from  the 

Crown,  by  which  fisheries  are  now  held  in  Ireland,  have  not  been  in  many  cases  contested 
at  law  even  to  the  present  day,  28— 29— ——The  grantees  seem  to  have  begun  towards  the 
close  of  the  last  century,  or  the  commencement  of  the  present,  to  enforce  their  rights 
with  the  rigour  which  is  the  cause  of  public  discontent  now,  3^33* 

A great  many  Acts  of  Parliament  have  been  from  time  to  time  passed  by  the  Irisli  Par- 
liament lor  the  regulation  of  fisheries,  34 All  these  Acis  were  repealed  by  the  Act  of 

S&6  Viet.  0.  io6;  35-38 Genera!  view  ofthe  stale  of  the  law  relating  to  Irish  fisheries 

at  the  period  when  the  5 & 6 Vici.  passed,  39  et  seq. As  the  law  exactly  stood  by 

common  law  and  by  statute  law,  there  could  be  no  right  in  any  individual,  either  on  the 
ground  of  a grant  from  the  Crown  subsequent  to  the  reign  of  Henry  2d,  or  on  the 
ground  of  having  land  adjoining  a navigable  river,  to  set  u|j  any  claim  to  several  or  ex- 
clusive fishery  in  the  river,  42 And  any  weirs  or  obstructions  set  up  in  the  river  under 

either  of  those  pretences  would  be  nuisances  and  abateable  at  common  law  ; tliere  were 

several  statutes  then  in  force,  ib. The  great  charter  is  the  first  of  these  statutes,  43- 

44 It  has  been  objected  that  Magna  Cliarta  being  a local  Act  in  this  particular,  could 

not  extend  to  Ireland  ; ansvver  to  this  objection,  45-72. 

State  of  ihe  statute  and  common  law  In  Ireland  In  the  year  1842,  when  the  Act  of 

5 &.  6 Viet,  jiassed,  73-87 Evidence  showing  that  by  the  civil  law  running  water 

was  puhlici  juris,  where  navigable,  equally  with  tidal  water,  88-160 Witness  has  paid 

attention  to  the  different  Acts  of  Parliament  which  have  passed  since  1842;  l6l — — 
The  statutes  passed  for  the  regulation  of  Irish  fisheries  have  made  considerable  alterations 
in  the  pre-existing  law  touching  the  rights  of  the  subject ; statement  of  these  Acts  and 

ofthe  alterations  made,  161  et  seq. ^The  first  of  these  Acts  is  the  5 & 6 Viet,  c.  106; 

164-174 Evidence  upon  the  181I1  section  of  this  Act,  wliich  says,  “And  whereas 

doubts  exist  with  respect  to  the  right  to  use  stake  weirs  and  stake  nets,  bag  nets,”  8tc., 

175-183 So  far  as  that  clause  "stands,  a party  could  not  set  up  these  weirs,  or  stake 

nets,  or  other  matters,  who  bad  not  a legal  right  to  a several  fishery,  fi. 

The  18th  section  of  the  5 8c  6 Viet.,  c.  106,  virtually  creates  no  substantial  difference 
in  the  law  as  previously  existing  ; because  there  is  scarcely,  except  by  an  Act  of  Parlia- 
ment, any  legal  fishery  in  Ireland,  184-196 Before  the  passing  of  the  5 & 6 Viet.,  it 

could  be  no  question  at  all  whether  the  weir  was  a nuisance  or  not ; the  fact  of  the  weir 

being  erected  would  of  itself  justify  the  conviction,  191-199 By  the  21st  section  of 

the  6 8t  6 Viet,  there  is  an  express  recognition  of  the  right  to  erect  weirs,  reserving  the 

rights  of  navigation,  200-203 The  22d  section  provides  that  there  shall  be  no  stake 

nets  on  the  narrow  parts  of  the  river,  204- The  effect  of  this  section  is  that  even 

where  it  will  not  impede  the  navigation,  still,  if  the  part  of  the  river  be  narrower  than 
a certain  width,  then  stake  nets  set  up  there  shall  continue  to  be  illegal,  205,  206. 

Effect 
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Repeat,  1849 — continued. 


M'Mahon,  Fatrich.  (ADal3rsis  of  his  Evidence)— coniinaeei. 

Effect  of  ilie  23d  and  24th  sections,  enacting  that  where  stake  weirs  have  been 
established  lor  20  years  in  one  case,  and  in  another  case  10  years,  they  shall  be  con- 
sidered legal,  even  though  erected  in  narrow  parts  of  rivers,  207-226.  3i7-^22 Since 

the  passing  of  the  5 & 6 Viet,  the  landowners  all  along  the  liver  claimed  a right  of  setting 

up  weirs  on  tiieir  own  account,  226 And  all  along  the  Shannon,  from  that  time  to  this, 

weirs  have  been  erected  by  the  landlords,  and  no  oiher  person  has  been  allowed  to  erect 

weirs,  226-229 All  the  Acts  which  liave  been  passed  since  tend  to  confirm  the  rights 

of  the  landlords  along  the  shore,  230-232 Whilst  the  rights  of  the  public  remain  un- 

affected, according  to  the  decisions  of  the  judges,  by  the  Acts  passed  in  and  after  1842, 
the  difficulty  of  enforcing  these  rights  is  considerably  increased,  and  considerable  facili- 
ties are  granted  to  what,  in  witness’s  opinion,  is  usurpation,  233-241. 

How  far  the  Act  of  Parliament,  giving  power  to  the  water  bailiffs  to  seize  nets  and 
confiscate  them,  enables  them  to  confiscate  nets  without  the  intervention  of  a magis- 
trate, 242-254 Information  as  to  the  practical  effect  of  the  exclusion  of  the  public 

from  fishing,  upon  the  increase  or  diminution  of  the  fisli ; witness  has  not  heard  at  all 

that  they  nave  increased,  255,  256 Weirs  cannot  be  carried  across  the  Sliannon, 

257 One  effect  of  running  weirs  towards  the  middle  of  the  stream,  the  salmon  being 

lliereby  prevented  from  going  up  in  the  shallow  water,  is  to  force  the  salmon  into  the 
deep  water  in  the  middle  of  the  stream,  which  in  the  Shannon  abounds  with  seals  and 
porpoises  which  destroy  tlie  salmon,  258,  259. 

There  is  only  one  weir  in  the  River  Shannon  that  is  run  right  across  the  river,  and 
that  is  Mr.  Gabbett’s  weir,  the  corporation  weir;  it  is  called  the  Lax  Weir,  and  is 
siUuited  about  a mile  and  a half  above  Limerick;  between  Limerick  and  Oastlecomiell, 

260-263 Description  of  this  weir  witli  reference  to  the  question  of  navigation, 

264-290 On  the  small  tributaries  of  the  Sliannon  they  of  course  obstruct  the 

passage  of  the  water ; they  obstruct  the  passage  of  the  fish  or  salmon  going  op  to  breed, 
291—299. 

' Supposing  these  to  be  legal  erections,  it  might  be  possible  to  provide  a sufficient 
passage  of  water  over  the  weirs  for  the  passage  of  salmon  without  in  any  way-interfering 

with  the  efficiency  of  the  machinery  for  mili  purposes,  300 Present  law  of  Ireland 

with  respect  to  mill  weirs,  301-304 Evidence  to  show  that  a mill  weir  erected  m a 

stream  if  there  is  no  special  enactment  on  the  subject,  conies  under  ihe  general  law 

relating  10  obstruciions,  304-308 The  Legislature  has  repeatedly,  both  by  emiciment 

and  recital,  affirmed  that  it  is  for  the  public  policy  that  spawning  beds  of  fish  should  be 


^ Observations'and  siK^gestions  relative  10  penalties  for  offences  against  the  fishery 

laws  323-325 Supposing  a sepainte  Board  were  created  for  the  management  of  the 

fisheries  in  Ireland,  it  would  be  expedient  to  entrust  such  Board  with  similar  powers  for 
the  removal  of  obstructions  to  the  fisheries  and  navigation  of  Ireland  as  were  exercised 
and  are  still  possessed  by  the  Commissioners  of  Sewers  in  England  m like  cases,  326- 

040 How  far  it  would  be  desirable  to  impose  a tax  upon  fixed  engines  and  all  oilier 

set  weirs,  342-350.  364-367 Tiie  recent  Acts  of  Parhameut,  the  one  passed  m 1842, 

and  the  otheis  since,  have  not  on  the  whole  been  materially  benefacial  to  tlie  fisheries  111 

Ireland  Difference  which  there  would  be  in  respect  of  the  emidoyment  ol 

the  people,  between  the  use  of  fixed  engines  and  of  floating  engines,  m the  taking  of 

^^Thl^riS’al  destruction  of  the  fish  takes  place  where  the  spawn  m destroyed,  371 

Reasons  for  forming  the  opinion  that  more  fish  would  be  caught  and  come  to 

market  if  fishing  by  boais  and  nets  were  substituted  for  fishing  vvith  weirs,  371-384 

There  is  a very  great  connexion  between  the  inland  fisheries  and  the  deep-sea  fisheries ; 
the  former  as  preparing  the  fishermen,  and  the  latter  as  enabling  the  fishermen  to  use  to 
their  fullest  extent  the  wooderful  mines  of  treasure  with  which  Providence  has  endowed 

the  coast,  38/^-392 Evidence  showing  that  much  greater  labour  is  required  in  catching 

the  sam^quaiuiiy  of  fish  at  the  weir  than  would  be  required  in  an  open  place,  393-402 

The  navigation  of  the  Sliannon  lias  been  improved  by  the  weirs  erected  by  the 

Shannon  Navigation  Commissioners,  403 Opinion  that  if  these  weirs  were  removed, 

and  the  fishery  were  restored  to  what  it  might  to  be,  there  would  be  a far  greater  amount 

of  salmon  than  there  is  now,  404 ‘he  reign  of  Charles  the  bust  stake  weirs  were 

utterly  abolished  in  consequence  of  the  nearly  total  destruction  of  salmon  which  had 
taken  place  at  that  lime,  405-407. 

ilfmiiirete.  In  conviction,  for  offences  against  the  EUhery  Act,  there  is  a disposition  on 
the  eari  of  the  maoisirates  to  inflict  the  lowest  possible  penalty  ; oaiise  ID  which  witness 
lVt,£ifes  this  Cr&er  7<!8-74l Evidence  as  to  the  unwillingness  of  magisltates  to 

fontinoasJso^^^^^ 

the  resolutions  of  the  Waterford  magistrates,  that  they  will  not  ao  in  the  conviction  of 
offenders  under  the  Fishery  Act  of  last  Session  ; how  fat  any  of  these  mag.slrates  are 
themselves  owners  of  weirs,  ib.  .677-1688— Witness  has  leund  mdispesition  on^^^^^  p.,1 
of  the  magistrates  to  convict  for  offences  against  the  fishery,  laws,  £i«te  6236, 623^ 

ni^r.  Cnmmieeinntrx  nf  Fisheries.  Local  Inspectors.  Prosecutions,  1.  Water 


See  also  Commissioners  of  Fisheries. 

Bailifs. 
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Report,  1849— COJttroMer^- 


Mahon  Oeoree  Charho.  (Aealysis  of  I, is  Evidcnce.)-Solicitor  residing  at  No.  lot,  Great 

Riissell-Strfet  2240-2233 Lengthened  examination  upon  ‘ The  c^e  ot  the  diatight- 

net  flshetmen’ of  Lough  Ree,  near  Atlilone  (being  in  Diyision  F,  of  No.  8,  or  Lnnerick 
Fisheiv  District)  in  Ireland,"  dravm  op  by  tritness;  oircnmstanees  wl.ioh  led  to  It  s 
drawiife  up  this  case;  reasons  for  forming  the  opinion  that  the  relief  prayed  by  the 
&heriuen,^iliat  is,  that  a five-inch  mesh  Tnstend  of  a seyen-inch  mesh  for  their  nets, 
miehl  be  ..ranted  without  anv  detriment  to  the  salmon  fishery  of  Lough  Ree,  or  of  the 

Ri°er  Innw  2234-2327 By  prohibiting  the  use  of  a draught  net  within  a semicirde 

of  a tnile  lorn  the  adual  mouih  of  the  Inny,  all  danger  of  injury  to  the  salmon  fisheries 

would  be  prevented,  2327-2334.  ...  at  i 

Even  in  the  Inny  a five-inch  mesh  would  not  be  more  injurious  to  the  salmon  thim  _a 

seven-inch  mesh,  2335-2370 Witness ,is  not  aware  ol  small  fi^h  being  destioyed  in 

the  Innv  at  all,  rb. Usual  course  of  fishing  for  perch  on  Lough  Eee,  2371,  2372 

The  drauglit  net  and  the  drum  or  bow  net  are  used,  2373— —Description  of  the  bow 

net,  and  mode  in  whicli  used,  2374-2376 Description  of  the  bow  or  drum  nets,  and 

wav  in  which  used,  2377-2381.  a.,  a j 

The  bow  nets  are  used  by  all  kinds  of  poaching  fishermen,  2382— --They  are  not  used 
bv  neople  wlio  make  a livelihood  of  it,  and  it  is  not  cimsidered  Ian  fishing,  2382-2383 

Quantity  of  perch  taken  on  the  shoves  of  Lough  Kee ; the  principal  object  of  the 

fishermen  is  to  catch  trout  and  not  perch,  2385-2389 Evidence  in  detail  as  to  the  use 

of  the  cross  line,  2390  et  seg. Description  of  an  engine  for  fislnng  called  the  otter, 

and  wav  in  whicii  used,  ib. Salmon  are  seldom  taken  by  the  cross  lines,  hut  trout 

are  Ih  quenily  taken,  2397-2399.  2410-2412' Supposing  any  permission  to  be  granted 

by  the  Letfisialure  to  the  dnuight-net  fishermen  to  use  a smaller  mesh  in  the  lake,  it 
would  not°hc  necessary  to  include  the  islands  and  the  shoal  water  nhoot  the  islands  in 
the  same  exemption  which  should  apply  to  the  mouibs  of  the  rivers,  2412-2416— 
Where  these  fishermen  fish  for  perch  they  catch  trout,  but  not  often  salmon;  opinion 
that  if  there  were  no  trout  in  the  lake,  they  would  hardly  draw  their  nets  for  perch, 


2417-2420.  . , - 

Pans  of  the  Inny  in  which  net.s  are  drawn  for  salmon;  they  are  sometimes  taken  m 

vciy  large  quantities,  2421-2429 Further  evidence  in  favour  of  the  reduction  of  the 

seven-inch  mesli  to  a five-inch  mesh,  under  the  restrictions  proposed  above  by  witness, 

2430-2442 A great  quantity  of  salmon  fry  is  taken  by  the  eel-nets;  particulars  as 

to  ibe  use  of  eel-nets  in  the  River  Brasnn,  2443-2450 If  the  restrictions  proposed  by 

witness  were  observed,  there  would  be  no  probability  of  the  nets  being  used  in  the  lake, 

2451-2484 Salmon  have  increased  in  the  Inoy  of  late  years  iu  a most  remarkable 

way,  2485-2489. 

Maigue  River.  Letter  from  Mr.  H.  B..  Paine  to  Mr.  E.  Lucas,  dated  i4_May  1845, 
veiurning  papers  relative  to  the  fishery  case  submitted  by  Lord  Dunniven  in  the  River 

■Maigue,  App.  62,  63 Report  of  W.  J.  Ft'ennell  on  the  fisheries  in  the  River  Maigue 

near  Limerick,  dated  14  February  1846,  ib.  72. 

ilfatHc  River.  Report  of  J.  Redmond  Barry  on  the  existence  of  illegal  weirs  on  the  River 
Maine,  dated  31  May  1845,  App.  63. 

Malcohnson,  .Joshua.  (Analysis  of  his  Evidence.) — Resides  at  Clonmel ; is  proprietor  of  a 

manufactory  at  Portlaw',  3913-3914 Their  is  a weir  across  the  river  for  the  purposes 

of  the  manufactory,  3915 The  passage  of  the  fish  up  and  down  the  river  is  provided 

for  by  a ladder  or  steps,  3916— — Description  of  this  ladder  or  steps;  position  in  which 

placed;  height  to  w'hich  carried,  &c.,  3917-3922.  3925,3926.  3933>  3934 Opinion 

that  it  might  be  carried  to  any  reasonable  height,  3923 The  fish  can  ascend  and 

descend  it  perfectly  well,  3924,  3925 Previously  to  the  placing  of  this  ladder  the 

fish  could  pass;  but  before  the  factory  was  erected  the  site  was  remaining  idle,  3927. 

On  the.  erection  of  the  factory  witness’s  firm  repaired  the  mill  weir  and  made  it  a 
substantial  weir,  3928 There  were  no  complaints  made  of  any  obstructions  in  con- 
sequence of  these  repaii-s,  3929 The  ladder  was  erected  to  show  that  witness’s  firm 

would  not  interfere  with  the  passage  of  the  fish  up,  3930-3932. 


Malcolmsoti,  Mr.  Letter  from  Mr.  Joshua  Malcolmson  to  Francis  Scully,  esq.,  dated 
5 May  1849,  relative  to  millers  being  obliged  to  erect  passages  for  fish  over  their  weirs, 
at  their  own  expense,  App.  160. 

Management  of  Fisheries.  See  Board  of  Management.  Commissioners  of  Fisheries. 
Regulation  of  Fisheries. 

Martin,  James.  (Analysis  of  his  Evidence.) — Resident  Proprietor  at  Ross  in  the  county  of 

Galway;  magistrate  and  deputy-lieutenant  of  the  county,  2493-2497 Has  paid  much 

attention  to  the  salmon  fisheries  in  that  part  of  the  country,  2498 Has  been  the  lessee 

of  one  of  them,  at  Costello,  for  a considerable  time,  2498-2500 Is  generally  acquainted 

with  the  Galway  fisheries,  2501-2504 The  fishery  of  which  witness  is  lessee  is  to  a 

certain  extent  both  a fresh-water  and  a salt-water  fishery,  2505 It  is  a several  fishery 

embracing  a large  extent  of  right  over  the  adjacent  bay,  ib. And  the  river  itself  is  of 

considerable  extent,  and  spread  out  into  a considerable  number  of  lakes,  ib. 

■Witness 
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Keport,  1849 — continued.  

MaTtin,  James.  (Analysis  of  his  Evidence)— coniinucd. 

Witness  is  not  aware  under  what  title  the  fishery  of  which  he  is  lessee 
,5^6— Way  in  which  the  fishery  was  regnlaWd  by  eC  as70 

Se  fide  nrtts  tire  is’no  gtp  in  tl™  weir  ; pieSVae 

Scotchman  of  the  name  of  Robinson;  it  is  a solid  erection,  and  effectually  prevents 

fish  from  ascending  the  river  when  the  bats  are  down,  cfiH-aGaS. 

rivers,  0648-065^ The  stringent  enforcement  of  th^n^ 

tolll^rnrrwe-Vo^W  'be  iScle  Jd  “ as  X'Lfa'fiU— 

and  the  sea  catches  all  the  fish,  2697-2699. 

Afariin,  Mr.  See  Sligo  District. 

Maximum  Penalties.  See  Penalties. 

Mayf.M  Factory.  Remarhs  accompanying  sectional  plan  of  the  fish  passage  at  the  May- 
field  factory,  Porilaw,  App.  155- 

Mesh  0/  Nets.  Supposing  any  P“Xin”ihe  lakf'it  worfi  not  he  leiesslry  to  include^the 
net  fishermen  ,o  use  a ” tads  in\he  s^^  exemption  wliiii  should  apply 

islands  and  the  shoal  wjtei  ^ou  Where  these  fishermen  fish  lor  trout, 

,0  the  months  of  the  rivers,  f « "J'  there  were  no  trout  in  the  lake, 

they  catch  perch,  hot  not  olten  st^lmoa  . opinion  _ Evidence  in  favour  of 

thev  would  hardly  draw  then  P five-rnch^mesh,  under  the  restrictions  pro- 

the'i  eduction  of  the  «ven-meh  meah  b,  witness  were  • 

refarfiftool^^^^^  a^hite  trout  without  injury,  foiey  6099. 

See  also  Floating  Nets. 

■ fFish  See  MiU  Weirs.  Poadmg.l.  Protection  of  Tulteries.  Queen’s 

^'S:iT  Itan  Syrot  ms.  W^rs.^.^- 

u -n  nnv  leirislation  for  the  protection  of  the  fish  in  the  north  of 
Mill  Owners.  Reasons  why,  m any  g P interfere  wiih  any  water  power,  as 

iLlenh,  the  greatest  itaortant  i“  political  point  of  view  Ximd  Mount- 

there  it  is  a matter  rt  present  provides,  that  where  the  obslruotions 

cashel  C9r4--The  Act  of  Par  ,™„ve  them,  and  charge  the  eitpense  to  the  owners, 
are  illegal  the  be  an  extremely  dangerous  thing,  in  any  legislation  on 

Ffenrtdl  interfere  with  the  milling  interest,  jilcocA  7008  In 

the  subject  of  the  flsheiies,  to  interr  through  weirs  and  mill 

witnesses  ITninre  the  privL  rifhls  of  millers, 

dams,  he  has  no  intention  teinju  j »Cahit,  and  neighbourhood  held  at  the 

Smta  o'tcTmmefce  to  May -.849.  stating  their  views  on  .he  subject  of 

Mill  Rous.  There  is  no  ‘hst.J^XaKrwWoh'Tg^^^^^^ 

there  is  not  an  oPPStfJJtuty  inconsiderable,  Allen  4920  4937  A 

where  this  is  the  case  the  ‘”3“  ^ , destroy  fish;  an  overshot  wheel  would-  tend  to 
great  many  of  the  mill  race  be  Adopted  from  the  want  of  a sufficient  lall, 

Irevent  this,  but  they  f ^tceTat  the  tail  of  the  .ace  would  be  a very  good  plan 

hfn??fhtuhtw-cuVirS^^^^^^^  be  Injurious  to  the  mil,  power,  .A  6007-6017. 

6021-6023. 

See  olso  Tail  Races. 
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MILL  WEIRS. 


Report,  1849 — contiuued. 


Mill  Weirs: 

1.  Obstruction  to  the  Passage  of  the  Fish  by  the  Mill  Weirs,  and  Destruction 

of  Fish  caused  by  the  Weirs. 

2.  Facilities  ivith  which  Steps  or  Ladders  might  be  constructed  in  the  Weirs> 

to  allow  the  Passage  of  the  Fish. 

1.  Obstruction  to  the  Passage  of  the  Fish  by  the  Mill  Weirs,  and  Destruction  of 

Fish  caused  by  the  Wnrs : 

Present  law  of  Ireland  with  respect  to  mill  weirs,  McMahon  301-304 Evidence  to 

show  that  a mill  weir  erected  in  a stream,  if  there  is  no  special  enactment  on  the  subject, 

conies  under  the  general  law  relating  10  obstructions,  ib.  304-308 Evidence  showing 

that  the  mill  weirs  are  a very  great  and  extensive  cause  of  the  destruction  of  fish  in  the 
rivers ; instance  of  the  mill  weir  at  Giandelane,  and  also  of  the  mill  at  Ferinoy,  Croker 

534-543.  552  etseq. The  objection  to  the  present  law  on  the  subject  of  mill  weirs  is, 

that  it  cannot  be  enforced  without  a ruinous  expense,  ib.  562-573 ^There  are  several 

mill  weirs  entirely  across  the  tributaries  of  the  Shannon  ; they  operate  as  obstructions  to 
the  passage  of  fish,  and  also  to  the  navigation  of  these  tributaries.  Sir  R.  De  Burgho 
1320-1322. 

Alteration  proposed  in  the  law  with  respect  to  mill  weirs,Xor(i  Glengall  2160-2162 

The  present  fishery  law  is  extremely  defective  in  allowing  the  construction  of  mill 

dams  without  proper  provision  for  allowing  the  migration  of  th^e  fish,  Alcock  6990-7011. 

7070 Opinion  that  all  the  weirs  and  mills  dams  not  allowing  the  passage  of  the  fish 

are  indiciable  at  common  law,  ib.  6998,  6999 The  injury  done  10  the  salmon  species 

in  former  times  has  been  greatly  increased  by  the  construction  of  mill  dams  without  n 
provision  for  allowing  the  migration  of  fish,  ib.  7070. 


2.  Facilities  with  which  Steps  or  Ladders  might  be  constructed  in  the  Weirs,  to 
allow  the  Passage  of  the  Fish : 


The  objections  io  mill  weirs  might  be  removed  by  placing  ladders  on  the  weirs  ; the 
proprietors  should  be  compelled  to  do  this  at  their  own  expense  j opposition  which  has 

been  made  to  constructing  these  ladders,  Croher  544-573 The  mill  dams  might  be 

regulated  wiihoui  any  injury  to  the  motive  power  of  the  mill,  ib.  745 Ladders  mio'ht 

be  made  over  mill  weirs  for  the  passage  of  the  fish  without  the  slightest  injury  to  the 
machinery  of  the  mill,  and  this  object  ought  undoubtedly  to  be  earned  out,  Sir 

R.  De  Burgho  1334-1358 Opinion  that  lattices  might  be  put  up  at  mill  weirs  without 

any  obstruction  to  ihe  machinery  of  the  mill,  ib,  1823-1838 Mill  owners  should  be 

compelled  to  go  to  the  expense  of  placing  steps  in  the  weirs.  Lord  Glengall  2197-2198. 

Steps  or  ladders  might  easily  be  placed  so  as  to  permit  the  passage  of  tlse  fish  without 

injuring  the  motive  power  of  the  mills,  Lord  Mountcashel  2763,  2764 Opinion  that 

the  establishment  of  ladders  for  the  passage  of  fish  over  the  mill  weirs  would  rather 
benefit  than  injure  the  property  of  the  mill  owners ; funds  out  of  which  these  ladders 

ought  to  be  constructed,  2921-2928.  2960 If  facility  were  a€orded  to  the  spawning 

fish  to  mount  the  rivers  in  this  way,  tlie  number  of  fish  would  be  considerably  increased* 
and  greater  attention  would  then  be  paid  by  all  classes  to  the  preservation  of  the  fisl/ 
ib.  2929-2943.  _ * 

Steps  or  ladders  might  be  placed  to  all  the  mill  weirs,  by  which  ample  mpans  might  be 
afforded  for  the  fish  to  pass  up  without  in  the  slightest  degree  interfering  either  with  the 

milling  power  or  with  the  navigation,  Ffemell  3625-3632 Some  alteration  in  the  law 

isnecessary  to  facilitate  the  placing  of  these  ladders,  but  the  principal  thing  required  is  to 

provide  funds  to  do  it,  ib.  3633-3641 There  are  a great  many  mill  weirs  upon  the 

Slaney,  over  all  of  which  the  passage  of  fish  might  be  facilitated  without  interfering  at  all 
with  the  milling  power,  by  concentrating  the  waste  water,  for  instance,  that  is  o-oinw  over 
the  weir,  ib.  3784,  ® “ 


Witness  IS  proprietor  of  a manufactory  eLtVoti\&MH,  Malcolmson  3913,  3914 There  is 

a weir  across  the  nver  for  the  purposes  of  the  manufactory,  16.3915 The  passage  of 

thefish  up  and  down  the  river  is  provided  for  by  a ladder  or  steps,  ib.  3916 -Descrip- 

tion of  this  ladder  or  steps  ^ position  in  which  placed;  height  to  which  carried  &c  ib 
3917-3922-  3925.  3926.  3933»  3934 'Opinion  that  it  might  be  carried  to  any  reason- 

able height,  to.  3923  The  fish  can  ascend  and  descend  it  perfectly  well,  ih.  3024,  <iq2s 

Previously  to  the  placiug  of  this  ladder  the  fish  could  pass,  but  before  the  factory 

was  erected  the  site  was  remaining  idle,  ib.  3927.  ^ 

On  the  erection  of  the  factory,  witness’s  firm  repaired  the  mill  weir  and  made  it  a sub- 

stanual  weir,  Malcdmson  3928- lliere  were  no  complaims  made  of  any  obstructions 

m consequence  of  these  repairs,  16.3929 The  ladder  was  erected  to  show  that  witness’s 

firm  would  not  interfere  with  the  passage  of  the  fish,  ib.  3930-3932 Obstructions 

existing  in  the  River  Lee  by  mill  weirs;  these  could  be  regulated  so  as  lo  allow  the  fish 

10  pass  up  without  injury  to  the  milling  power,  Ffennell  4576-4601 Objections  to 

putting 
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Mill  Weirs — continued. 

2.  Facilities  with  which  Steps  or  Ladders  might  he  constructed,  ^c.— continued. 

puitin<>  ladders  or  steps  on  the  weirs,  Foley  6018-6020 By  the  Act  of  Parliament  all 

mill  dams  are  to  be  constructed  with  steps  or  ladders  to  enable  the  fish  to  pass  ; penalty 

for  the  neglect  of  this  provision,  AZcocfe  6996-7011 Tlie  works  required  to  give  a pas. 

sa|e  to  the  fish  should  be  constructed  at  the  expense  of  the  millowners,  %b.  699b.  7078- 

^ See  also  Bandon  Mill  War.  Batin,  Lower  Biver.  Mill  Wnr. 

Graney  Mill.  Protection  of  Fisheries.  Tail  Races.  Weirs,  1. 

Mills.  There  is  a very  considerable  amount  of  property  embarked  in  mills  on  the  Liffey, 
Ffennell  3865. 

Mmimnm  Penalties.  See  Penalties.  Scotch  Fishery  Acts. 

Monarea  Oao  The  Monarea  Gap  in  the  Lax  Weir  is  the  only  opening  for  the  passage  of 
boats  and^this  is  not  convenient  at  all  seasons  of  the  year.  Sir  R.  Be  BargAo  945-961 

iMcans  adopted  for  frightening  the  lisli,  and  preventing  their  going  up  this  gap, 

a seSrgytgSS Sow  far  any  alteration  has  been  made  m the  Monarea  Sap, 

or  in  the  piers  of  it,  of  late  yeare,  ij,  1031-1045. See  also  Law  War,  1. 

Moontrasliel  Earl  of.  (Analysis  of  his  Evidence.)— Landed  Proprietor  and  Magistrate  of 

sgh; 

LtIib  wei/at  Glandelane,  a mill  weir,  is  witness’s  property,  3757-2761  To  a certain 

r;:;7nt  It  obstm™^  Ofhsh  except  during  floods,  3762— Steps  or  ladders 

might  isdy  h “placed  so  as  tl  permit  the  passage  of  the  fish  w.thoot  inj  nring  the  motive 

'’Tny  mlLm  Vrlmov^lfcgal  ohstriiotions,  to  give  satisfartion  to  all  parlies,  shonld 

Any  measure  to  iv p„Si„ce  relative  to  the  Duke  of  Devonshire  5 wetr  at  Lis- 

’ “/l®"_l!!opinfoii  that  the  close  seasons  are  not  properly  observed  at  this 

mSq— Coratrnction  of  the  weir  at  Lismore.  3790-3794 -Tkere  is  no 

n ’ ^ o-auln^the  weir-  opinion  that  there  was  formerly  a gap,  3795-3808-  Evi- 
9 that  the  vJeit^interferes  with  and  obstructs  the  navigation ; way  m which 

deuce  be  extended  and  improved  if  this  weir  were 

thenavigation  of  rtm  BI  result  therefrom ; steps  which  have  been  taken 

fnarry^iS  cufS  opposition  of  ihe  Dake  of  Devonshire  and  other  proprietors  thereto, 
2809-3893.  2952-2954.  2965  ^31°  „ _ under  a grant  from  the  Crown, 

clo^sare  of  the  river  in  respect  of  the  fishery  and  navigation 
a paient,  "694-='9/  the  people  in  witness’s  part  of  the  conutry,  2898, 

occasions  much  discon  ohstrnciions  to  the  fishery  caused  by  witness  s mfll 

3899 Fnrtliei  Reasons  whv,  in  any  legislation  lor  the  protection  of  the 

at  caotion  ought  to  be  used  not  to  interfere  with 

fish  in  the  north  of  ® „f  .ery  great  importance  in  a political  point  of 

any  water  “o™*  ed  at  the  leir  at  Lismore  in  consequence  of  the 

view,  ’t9'4— — Coll™  ,j,|  bueo  „„  |eg,,l  proceedings  mstituled 

existence  of  illegal  ‘ g rr-r, 1111,8  „eir,  being  a series 

against  ihis  ”,,er,  compleiely  obsjrncts  the  whole  coarse  of  the  ri^ver,  2918 

of  little  ishinds  across  the  ri  t I J f jiorinution  of  salmon  in  the  upper 

parts  ot  me  , y vv,i,.v,c»,4  r>f  l»<lfiers  for  the  nassaffe  of  fish  over  the  mill  iveirs 
Opinion  that  the  estab  i _ wimnertv  of  ibe  mill-owners;  funds  out  of  which 

■would  ‘oSucted^2Q^3i-2928.  2960 If  facility  were  afforded  to 

these  ladders  ought way,  the  number  of  fish  would  be  consjder- 
the  “S  attention  would  ihen\e  paid  by  ail  classes  to  the  preservaimn 

ably  increased,  and  peater  - of  cbeckmg  poaching  would  he  by  m~ 

of  the  fish,  2929-2943  * ruilflainm  penalty  which  is  generally  resorted  to  is  insofli- 

Bic.hig  heavier  penalties  ; the  m«  river®  police  has  been  hardly  long 

cient  to  put  It  down,  ’“944  W 1 q.[,8  ohjeclions  to  the 

enough  m operntioii  10  jut  g „f  a)]  felrery  cases,  that  is,  the  appointment 

esiablislinoent  of  a Irthimal  fo  ° I j rletermine  all  cases  connected  with 

of  a Board  ot  ?h  Fnv^ve  a great  deal  of  expense  and  delay,  2949-2951. 

the  penalty  for  offences  against  the  fishery  laws  is  sufficient,  if 

2966  — yby  e. 

«ead«A.,.Wfeir,  Conaerd,,./«s. 

delane  M^l  o 2 Motiihs 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


M O U 


MUS 


Report,  1 849 — conliiined. 


Mcuths  ofXivers.  Witness  objects  to  stake  nets  and  Scotch 
livers  tiecause  ihe  man  between  him  and  the  sea  catches  all  tlie  fish,  Martin  2697  .699 

- Great  difficulty  >11  defining  the  mouths  of  rivers  at  present,  fur  the  obiect  intended 

hv  tlie  ,Act,  in  consequence  of  the  provision  of  the  Act  being  imperftct,  Ffennell  3737 

0772- Great  difficulties  in  the  way  of  defining  the  mouth  of  the  Kiver  falaney  m the 

county  and  estuary  of  Wexford,  ib. In  the  case  of  the  Slaney  it  would  make  no 

material  difference,  with  respect  to  the  bag-nets,  whether  the  mouth  of  the  fiver  be 

defined  or  not,  i&.  3777-3783 Difficulties  relative  to  defining  the  mouths  of  the 

various  rivers,  and  alterations  necessary  to  be  made  in  the  laws  m that  respect,  il>. 

4566-4577 Definition  of  the  mouth  of  the  River  Banii,  in  the  county  of  Londonderry, 

by  the  Commissioners  of  Irish  Fisheries,  App.  121. 

Sec  also  Adrkole  River.  Barrow  River.  Blackwater  River . Cloo7iee  River 

Curraan  River.  Delphi  River.  Eena  River.  Errive  River.  GLen^riff 
River.  Laune  River.  Nore  River.  Owenduff  River.  Rougktrp  River. 
Sheen  River, 

Moy  River.  The  Rit'er  Moy  is  a very  important  river,  Ffennell  ni’ji Avery  valuable 

fishery  exists  at  the  Moy,  and  the  exclusive  right  is  exercised  by  a Mr.  Little;  mode  m 
. which  he  fishes  in  the  exercise  of  this  right ; how  far  he  uses  instruments  which  are  not 

legal,  and  way  in  which  the  fishing  above  is  affected,  ib.  4171-4188 The  navigation 

of  the  River  Moy  is  not  vei'v  good  at  the  present  time.  Little  6238-6242 Report  of 

J.  Redmond  Barry  on  the  weirs  in  the  River  Moy  at  Foxford,  dated  1 July  1845,  App. 
65,  66.— — See  also  Ballina  Fishery,  Landowners.  Stahe  Weirs,  2. 

Muhany,  W.  T,  Report  of  Mr.  W.  T.  Mulvany,  dated  31  May  1843,  of  the  result  of  the 
trials  at  Waterford  in  ihe  case  of  illegal  stake  weirs,  App.  41,  42. 

•See  also  Close  Season,  2. 


Munhim  River.  Report  of  W.  J.  Ffennell  on  the  weirs  on  the  Munhim,  dated  18  May 
1846,  App.  75,  76. 

Musgrave,  Sir  Richard.  (Analysis  of  his  Evidence.) — Resided  at  Turin,  county  of  Water- 
ford ; magistrate  of  the  county  ; represented  the  county  in  Parliament  for  six  Sessions  ; 
lives  close  to  the  Blackwater  ou  the  bank  of  tlie  river  ; is  acf^ainted  with  the  state  of 

the  navigation  and  fishery  of  the  BlticUwaier,  5484-5488 The  quantity  of  fish  in  the 

Blackwater  is  not  so  great  as  witness  recollects  it,  owing  to  various  causes,  but  it  is 

principally  owing  to  the  obstruction  the  fish  meet  with  in  passing  up  the  river,  5490 

Tlieie  is  a certain  obstruction  at  Lismoie  for  six  days  in  the  week,  ib. The  obstruc- 

tion at  Glandelane  is  as  bad  as  any  obstruction  can  be,  as  the  fisli  cannot  get  over  unless 

the  river  is  very  high,  ib. There  is  a weir  also  at  Fermoy  which  is  not  so  bad  as  that 

at  Glandelane,  ii.— There  is  also  a weir  at  Clondalane,  belonging  to  Lord  Mountcashei, 

which  is  closed  for  six  days  in  the  week,  ib. There  has  also  been  a great  deal  of 

poaching  at  various  times,  ib. Number  of  years  these  weirs  have  been  in  existence ; 

the  supply  of  fish  has  gradually  declined  since  they  were  first  erected,  5491-5494. 

There  is  no  Queen’s  gap  in  the  weir  at  Lismore  ; witness  has  been  informed  that  at  a 
very  remote  period  there  was  a passage  for  boats  ; particulars  as  to  the  evidence  which 

has  been  collected  on  this  subject,  5495-5499 ^The  River  Blackwater  was  formerly 

navigable  to  four  miles  above  Lismore ; it  is  not  now  navigable  above  Lismore  ; cause  of 

this,  5499  et  seg. Particulars  relative  to  a visit  witness  paid  in  company  with  Lord 

Mountcashei  and  Colonel  Jones,  at  the  time  Colonel  Jones  was  directed  by  the  Lords  of 
the  Treasury  to  make  a survey  of  the  river  with  a view  to  the  improvement  of  the  navi- 
gation; with  evidence  generally  as  to  the  obstructious  in  the  river,  and  suggestions  as  to 
the  mode  in  which  improvements  might  be  made;  reference  to  the  report  of  Colonel 
Jones  on  the  subject;  opposition  shown  to  the  proposed  improvements  by  the  Duke  of 
Devonshire  and  other  parties,  5513-5621. 

Evidence  in  detail  relative  to  the  rights  granted,  as  regards  the  fishery,  to  the  Duke  of 
Devonshire  by  the  patent  of  James  the  First;  with  evidence  as  to  the  boundaries  of  land 

drained  by  the  duke,  5621-5639 How  far  any  of  the  parties  who  have  fished  in  the 

River  Blackwater,  and  have  not  been  interfered  with  by  the  Duke  of  Devonshire,  exercise 

tlieir  right  by  a charter  or  not,  below  Lismore,  5639 Lord  Stewart  of  Decies  exercises 

the  right  of  fishing  weirs  on  bis  lands,  ib. His  tenants  have  also  been  in  the  habit 

of  drawing  with  a seine  net,  ib. — ^ — -The  proprietors  of  Turin  have  always  exercised  the 

right  of  fishing,  ib. There  are  a number  of  cotmen  who  have  constantly  exercised  the 

right  of  fishing;  mode  in  which  they  fish,  £6. ^I’here  are  also  a number  of  weirs  at 

both  sides  of  the  river,  Scotch  weirs  and  other  weirs ; there  are  nearly  thirty  weirs  below 
Lismore,  ib. 

The  modes  in  which  the  weirs  below  Lismpre  are  fished  is  by  seine  nets  and  cots, 

called  snap  nets,  5640 Of  course  as  far  as  these  weirs  extend  they  intercept  the  fish, 

hut  they  do  not  generally  extend  far,  5641,  5642.  5646 ^They  are  an  obstruction  to 

the  navigation,  but  not  to  any  great  extent,  5642-5645 How  far  any  prosecutions 

against  the  weirs  on  the  Blackwater  have  taken  place  under  the  Fishery  Act,  5647—5673 

— Further  evidence  as  to  the  navigation  of  the  Blackwater,  5674-5694.  5701-5708 

Hardship 
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Mnsgram,  Sir  Richard.  (Analysis  of  his  Evidence)— coiiHnueiJ. 

Hardship  of  the  tan  of  300  per  cent,  laid  by  the  Act  of  Inst  Session  on  the  small  weirs 
down  the  river;  while  the  same  Act  carefnlly  provides  that  the  Duke  of  Devonshire  s 
weir  should  not  pay  more  than  ten  per  cent.  5709-S713- 

the  Act  of  Parliament  has  been  complied  with  by  Mr.  Foley  111  his  mode  of  fishing  the 
Lismore  weir,  67i4-57-^- 


Mmarare,  Sir  B.  Evidence  on  the  subject  of  Sit  Eiohatd  Mnsgtave’s  disputed  right  of 
fishing,  Fclaj  6361-6375. See  also  Foleg,  Mr.  ProsecuUom,  3. 


Natural  JBnemies  of  Fish.  One  effect  of  running  weirs  towards  the  middle  of  the  stream, 
the  salmon  being  thereby  prevented  from  going  up  in  the  shallow  water,  is  to 
salmon  into  deep  water  in  the  mid  stream,  which  abounds  with  seals  and  porpoises  which 

destroy  the  salmon,  M‘Mahon  158,159 There  are  most  probably  a greater 

fish  destroyed  in  the  Shannon  by  their  natnral  enemies  than  by  artifieial  ones  ; still  from 
both  these^ causes  the  destruction  is  immense ; difincully  of  forming  an  opinion  as  to  the 
proportions,  Sir  R.  De  Burgko  1198-1103. See  also  Beslruettou  of  Fuh. 

Navigation  : 

I.  Generally. 

II.  Of  Farticular  RiveTB  z 

1.  Blackwater  River. 

2.  Foyle  River. 

3.  Shannon  River. 

4.  Waterford  Rivers. 

I,  Generally:  . . , , , c 

Whatever  fisljery  is  impeded  by  stake  nets,  boat  navigation  is  impeded  also,  itr 

f Dombrain  1003-1916— —The  weirs  impede  the  navigation  as  well  as  the  fishery, 

J JJomota  9 J 9 CZenffaH  2iq'^-2iq6 The  navigation  weirs  are  absolutely 

SeeTsm^ffthTn^^n  S^not  L lowered,  neiler  need  they  be  lovvere^ 

Ffennefi  3621-3614 Stake  weirs  are  not  at  all  injurious  to  the  navigation  ol 

S £1.0  considered  by  some  masters  of  vessels  as  beneficial,  in  pointing  ont  the 
shoals’ and  Aannels  of  the  rivers,  Alcoek  6916-6940. 

II.  Of  Particular  Rivers  : 

1.  Blackwater  River: 

1 ■ were  removed,  as  well  as  those  atGlendelane  and  Fermoy, 

If  the  weir  ^ . . p Blackwater  might  be  made  navigable  from  M allow 

r“rtl.fseTTavaXewtohw^^^^^^^^ 

down  totlue  sea,  ^ started  on  ihe  Blackwater  by  Sir  R.  Musgrave.  and  object 

ticulars  relative  between  Youglial  and  Cappoquin,  ib.  708-736 If  the 

with  which  started , u plies  0 g 

Stovufibrnprth^  t'-  of 

*^*uu^T3-^^'pi^kwater  was  formerly  navivahle  to  four  miles  above  Lismore;  it  is  not 
The  E'ver  Blackwa  ^ cause  of  this.  Sir  R.  Muegrave  5499  f ^“T 

now  navigah  e above  L eompuny  with  Lord  Mountcashel  and  Colonel 

ticulars  relative  a is  , ^ directed  bv  the  Lords  of  the  Treasury  to  make  a 

'“““ioV^h\  m^l'v  eTtrrheTm^^^^^^^^  of  the  navigation;  w^th  evidence 

survey  ot  the  river  wiuj  , . r;  suceestions  as  to  the  mode  in  which 

generally  as  to  . reference  to  the  report  of  Colonel  Jones  on  the  subject ; 

improvements  might  be  ’ , SmTyn.vpments  bv  the  Duke  of  Devonshire  and  other 

opposition  shown  to  t granted  as  regards  the 

parties,  j)„„„5hire  by  the  patent  of  James  the  First,  with  evidence  as  to 

fishery,  to  the  Duke  Ot  XI  V Tiiike  iJ  Evidence  as  to  the 

the  taundarles  of  laud  claimed  by  fte  Duke,  stake  weirs  iu  .he 

navigation  of  ^^lither^^^^  Fo/ey  5819-6830 

Blackwater  are  not  op‘y  J . , Blackwater  might  be  very  much  improved  up  to  the 

Se^outld^  "■» 

Youghal.ii.  6118-6129.  U.B.,  10  the  Earl  of  Mountcashel,  on  the 

Report  of  ,0/,’  r„„  ,o,_io4 Report  of  H.  Renton, 

Blackwater  ' t ®2„s  o^f  impmwn|  die  ^ive'r  Blackwater,  between  Fermoy 

Fhr  vessel,  drawing  4 fee*  8 '-'ll*  of  water,  at 

0.40.  ° 3 
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Navigation — continued. 

II. . Of  Particular  jfjzvcri— continued. 

1.  Blaekwft’ier  River-^owft'nweif. 

all  limes  Ahv  1'14, 135 Instructions  for  the  guidance  of  Mr.  Renton  in  making  a 

survev  of  parf  of  the  River  Blackwater,  lying  between  Femioy  and  Cappoqtnn,  1 36 

Estimated  cost  of  the  works  required  to  make  the  River  Blackwater  navigable  from 

Llsmore  to  Fermo.v,  agreeable  to  the  plane  prepared  by 

the  directions  of  Lieutenant-colonel  H.  D.  Jones,  K.K..  <6.  137: — f 
sections  of  the  River  Blackwater,  between  Fermoy  and  Lismore  ,n  the  counties  of  Cork 
and  Waterford,  taken  under  the  directions  of  Lieutenant-colonel  H.  D.  Jones,  e.e.,  by 
H.  Renton,  c.  E.,  ih. 


2.  Foyle  River : 

The  navigation  of  the  Foyle  River  is  not  impeded  by  the  stake  nets  erected  for  fishery, 
Ffettiiell  45^‘^”48^3‘ 

3i  Shannon  River : 

The' navigation  of  the  Shannon  has-been  improved  by  the.  weirs  erected  by  the  l^hannon 

N-avigation  Commissioners,  403 The  next  weir  or  rather  dam.  after  the 

LaxLir,  that  extends  right  across  ihe  river,  is  situated,  between  Castleconnel  and 
Killaloe,  adjacent  to  the  village  of  Castleconnel,  Sir  R.  De  Burgho  1280,  1281^  ^ It 

was  erected  by  the  Shannon  Commissioners;  purpose  for  winch  erected,  lO.  12B-,  i-!S3 

'j'he  obstruction  does  not  impede  the  run  of  the  fish,  but  it  impedes  the  navigation, 

ib.  1284-1290 Obstructions  caused  to  the  navigation  of  the  River  Shannon  from  the 

numerous  weirs,  Ffennell  4540-4546. 


4.  Waterford  Rivers : 

How  far  the  weirs  impede  the  navigation,  and  present  obstructions  to  the  passage  of 

boats  on  the  Waterford  rivers  and  estuary,  Dobhyn  6624-6638 Evidence  generally 

relative  to  the  navigation  of  the  port  of  Waterford ; it  is  under  the  conservancy  of  the 
corporation,  AkocTi  6921-6926. 

See  Bag  Nets.  Bandon  Biver.  Barrow  River.  Board  of  Management,!. 

ComiMKstoners  of  Fisheries.  Duncannon  Weir.  Liffey  River.  Lismore  Weir,  3.  5. 

Mill  Weirs,  1.  Monarea  Gap.  Moy  River.  Obstructions.  ProsecutiMS.  1. 

Prostration  of  Weirs.  Rights,  Public.  Snap  Nets.  Stake  Weirs,  2. 

Suir  River.  Waterford  Eslttary.  Weirs,  1.  2. 


Nea<^h,  Lough.  Important  fishery  existing  in  Lough  Neagh,  exclusive  of  the  salmon 
fisliery,  called  the  pollen,  or  fresh-water  herring  fishery;  a great  number  of  the  lower 
classes  derive  their  livelihood  by  fishing  for  these  pollens,  Ffennell  4410. 

Net  Fishing.  Net  fishing  is  not  generally  practised  upon  the  Lower  Shannon,  but  where 
it  is  it  interferes  with  the  net  men  who  fisn  there,  Sir  R.  De  Burgko  1186-1197. 

See  also  Supply  of  Salmon. 

Nets.  See  Bag  Nets.  Bow  Nets.  Cotmen.  Draught  Nets.  Drift  Nets. 
Drum  Nets.  Duties  on  Nets.  Eel  Fisheries.  Floating  Nets.  Mesh  of  Nets. 
Seine  Nets.  Snap  Nets.  Sprat  Nets.  Stake  Weirs.  Supply  of  Salmon. 

Newport  District.  Evidence  relative  to  the  fisheries  in  the  rivers  in  the  Newport  district, 

Ffennell  4226  et  seq. There  is  a river  at  Clifden,  and  two  or  three  other  rivers  in  the 

Newport  district,  that  are  obstructed  by  natural  obstructions,  which  is  a great  loss  to 
the  public,  ib.  4292. 

Newport  River.  Way  io  which  the  several  right  of  fishery  is  exercised  by  Sir  Richard 
01)onnell  on  the  Newport  River,  and  also  on  the  Ballycroy  River ; particulars  as  to  the 
controversies  on  the  subject  of  fishing  the  Ballycroy  by  Mr.  Atkinson  and  Mr.  Little, 
both  in  respect  of  stake  weirs  and  stop  nets,  Ffennell  4232-4277.  4284-4286. 

New  Ross.  Opinion  on  the  condition  of  the  fishery  at  New  Ross  and  on  the  effect  of  recent 

legislation  in  respect  to  it,  Talbot  4938  et  seq. Siaieinent  relative  to  ibe  annihilation 

of  the  New  Ross  fishery  after  a severe  struggle  for  12  years,  between  1830  and  1842, 

ib.  7225 Letter  from  Mr.  P.  Magee,  dated  20  March  1849,  relative  to  the  flourishing 

condition  of  the  New  Ross  fishery  previous  to  1809  when  the  weirs  were  erected,  and 
gradual  decrease  of  the  fish  from  that  period  until  its  disappearance,  ib.  511 

Return  of  ihe  fish-house  account  of  salmon,  for  the  years  1848  and  1849,  showing 

the  decrease,  ib.  7228,  _p.  513 Letter  from  Mr.  Patrick  Magee,  dated  11  May  1849, 

enclosing  a return  of  the  quantity  of  salmon  killed  in  the  New  Ross  fishery  for  1048  and 

1849,  and  remarking  on  the  decrease  of  the  take,  ib.  7228,  p.  514 Extract  from 

Mr.  Barry's  report  from  New  Ross,  of  2 October  1846,  relative  to  all  law  regulating  the 
fisheries  being  disregarded-,  App.  79. 

See  also  Employment  of  the  Lower  Classes.  Peter’s,  St.,  Society.  Riots. 

Nore  ■ 
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Nore  River.  Definition  of  the  mouth  of  the  River  Nore,  in  the  county  of  Waterfowl,  by 
the  Commissioners  of  Irish  -Fisheries,  122. 

See  also  Illegal  Obstructions.  Waterford  Estuary. 

Nuisances.  See  Weirs,  1. 


O&ifrMcfions.  Witness  has  found. that  within  the  last  lo  or  12  years  the  obstructions  have 
o-reatly  increased;  obstructions  which. have  been  very  detrimental  to  the  labouring 

classes,  Sir  J.Dombrain  1867.  1879.  1892 ^Instances  in  which  these  obstructions 

have  been  detrimental  as  regards  the  navigation,  ib.  1867.  1878,  1879 The  rivers  ot 

which  witness  is  principally  speaking  are  the  Shannon,  the  Blackwatei^  and  the  Suir, 

il,  1868 The  obstructions  have  been  caused  by  Scotch  nets  and  by  stake  weirs; 

they  are  particularly  abundant  at  the  .mouths  of  tributaries  ; they  have  also  been  earned 
ioa°Teat  extent  in  the  tnain  river,  the  Shannon  for  instance,  t&.  1869-1879- — -Any 
measure  to  remove  illegal  obstructions,  to  give  satisfaction  to  all  parties,  should  be 

creneral.  Lord  Mountca^el  2765-2778 The  closure  of  the  river  in  respect  of  the 

Ishery  and  navigation  occasions  much  discontent  amongst  the  people  m witness  s part 
of  the  country,  i?.  2898,  2899.  . ■ c ■ * * • 

Witness  has,  in  his  capacity  of  secretary  to  the  Buir  Preservation  Society,  to  , a certain 
extent  had  occasion  to  put  in  force  the  old  law  on  the  subject  of  fisheries  and  their 

obstructions,  PYentieW  3050 But  it  lias  been  since  the  passing  of  the  Act  of  1842 

that  the  most  active  operations  in  putting  the  law  in  force  have  occurred,  ib.  305<^ 

^or.o Recommendation  that  the  county  surveyor  or  other  officer  be  requned  to 

fenort  to  the  Commissioners  the  state  of  the  .several  rivers  traversing  the  country;  and 
where  it  should  appear  that  works  are  necessary  to  allow  the  migration  of  the  fish, 
they  should  .be  constructed,  Alcoch  7011. 

See  also  Illegal  Obstructions.  Navigation.  Weirs. 

Offences  against  the  Fishery  Laws.  Copies  of  correspondence  between  the  Crown  solicitors 
of  the  frish  circuits  and  the  Irish  Board  of  Works  or  Uie  Irish  Executive  Government, 
from  the  year  1842  inclusive,  on  the  .subject  of  offences  agamst  the  Irish  fishery'  laws 
orThe  prosecution  of  such  offences,  App.  35_C0p.es  oF  reports  made  to  the  Irish 
Board  of  Public  Works  by  Commissiouers  and  inspectors  of  Irish  Fish^enes,  from  the 
yea”  184,*  inclusive,  on  tbe  subject  of  offences  aga.nst  the  Irish  fishery  laws,  or 
Sroroseculion  of  such  offences;  and  also  a return  of  the  number,  nature,  period,  and 
reLlte  of  such  prosecutions,  distinguishing  those  instituted  at  quarter  .seKions,  at 
Issrsea  and  in  the  Queen's  Bench,  and  specifying  at  whose  suit  such  prosecutions  were 
instituted,  and  also  the  costs  and  expensoB  attending  the  same,  t6.  93-117. 

See  also  Uagitlrates.  Fetmlties.  PaaeUng. 

O'Neill  Arthur.  Evidence  relative  to  the  prosecution  against  Arthur  O’Neill  for  main- 
°Sn/a  stake  or  Scotch  weir  in  the  River  Suit,  and  wr.t  of  error  obtained  11,  this  case, 

4 ,^1(1884-6807  6043 Witness  delivers  m coptes  of  the  indictmerits  now  pending 

la  , Jt  Mr® O'M  found  in  the  summer  assises  of  .S47,  and  the  other  at  the 

against  {Jumber  of  indictments  which  have  been  preferred 

summer  assizes  of  ^ prosecutions,  ib.  6944-&66 

&me„?n?l  trr:r  prosecutions  against  Mr.  O’Neill  hy  the  Crown  on 
several  oooasions,  it.  6964,  6955. See  also  Proeeeuleone,  3. 

Open  Season.  See  Close  Season,  2. 


Penalties. 


/ 7^  - k .A  Tolm  rheodore.  (Analysis  of  his  Evidence.)— Has  a fishery  on  the  River 

?97»T"973 There  are 

• e nr  nbsiructions  to  the  passage  of  salmon  in. tins  weir,  2974 Noi  are 

. S dams  S passage*  of  fish,  2975 The  breed  of  fish  has 

there  any  mill  d m ^0^  2976— —Witness  attribuies  this  decrease  to  poaching, 

decreased  8'“%  g..  „i,„t  is  called  poisoning  the  river  ; poisoning  the 

hy  bnrnmg  lights  “ • great  quantity  of  fish  ; description  of  the  pro- 

":rof  “976-198-  593-497.  3004-3039— Suggestion  a,  to  the 

Smis  of'  pnttini  an  end  to  this  system,  U983-*99S. 

Offeror  Jock.  Description  of  an  engine  for  fishing  called  the  Otter  or  Jack,  and  way 
in  which  used,  Malwn  0300. See  also  Cross  Lines. 

OttUy.  curies  ^ 

r'fS  -p  “'«oeen’s  share”  channel,  Ffeunell 

oUllarrcfth  River.  Definition  of  the  mouth  of  the  Rive,  Owenavarragh,  in  the  county 
ufWexTofd,  by  the  Commissioners  of  Irish  Bshenes,  Afp.  100.  Owtnduf 

0.40. 
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TV  e ■ ■ e tlvT  month  of  thc  Riv6r  OwciidufF  or  Ballycroy,  in  the 

Owenmore, dated  iS  May  1846,  App.  76»  7 • 

«.  j.  A p;,..r  Definition  of  the  mouth  of  the  River  Owenshagh,  in  the  county  of 
K*f t,  *e  CoLiseionere  of  Irish  Fisheries,  App.  103,  IM- 


Oyster  Fishmes.  See  Ctmmissitmers  of  Fisheries. 


Pa.eye  Weir  D«tu,  °f  the_p—  ^ 

rsTth'e  foe“mS1f  Seotch  »eirs  on  the  Spit  of  Passage,  aacl  ihe  evil  effects  thereef, 
Talbot  7249. See  tilso  Riots. 

^?f“'i  °va:r3a3%^r!^rw,:ri:a“ 

ei68  ai6o-— An  important  method  of  checking  poaching  would  be  by  mflicting 
heavier  peLlties  ; the  minimum  penalty  which  is  generally  resorted  0 is  insufficient  to 
SS  it  K,  i.rd  Afo.^  ,g  f,,e94V-The  maximim.  penalty  lor  offences  against 

the  fiaheiy  laws  is  safBclent,  if  it  was  levied,  16.0961-2964.  ,, 

The  Scotch  sysiem  of  penalties  might  with  advantage  be  extended  to  Ireland,  Ifumell 
aa6o^a400--Ohi,ctioi  to  imposini  a penally  on  parties  taking  fish  m the  open  season 
who^?e  unlicensed,  ih.  4688— The  penalties  in  Scotland  in  the  close  season  are  inuch 
higher  than  in  Ireland  ; reasons  for  forming  the  opinion  that  they  ought  to  he  double  as 
heavy  in  Ireland  as  in  Scotland,  Littk  46.6,  4617 There  should  he  inimraom  penal- 
ties in  all  cases,  Foley  6087 Offences  m the  close  season  should  be  visited  with  very 

heavy  penalties,  ib.  ^ . o e t. 

See  also  Magistrates.  Mill  Weirs,  2.  Poaching.  I.  Prosecutions.  2.  Scotch 
Fishery  Acts. 

Perch  Fishing.  Usual  course  of  fishing  for  perch  on  Lough  Ree,  MflAon  237^^72— 
Qucintity  of  perch  taken  on  the  shores  of  Lough  Ree;  the  principal  object  of  the  fishei- 
Tuen  is  to  catch  trout  and  not  perch,  ib.  2385-2389. 

See  also  Floating  Nets.  Mesh  of  Nets. 

Peter’s  St.,  Society.  Evidence  relative  to  the  formation  and  constitution  of  St.  inter's 
Socikv;  its  obfect  is  the  protection  of  the  rivers  of  Ross  against  poachers,  2 a/6of 

72'’Q-72^6 Copy  of  the  rules  and  regulations  for  the  management  of  the  bt.  Peter  s 

Society,  formed  at  a meeting  of  the  fishermen  of  the  rivers  Barrow  and  Nore,  assembled 

at  Ross  on  1 November  1835.  ib.  7229 Active  operation  of  the  bt.  Peter  s Society 

previous  to  the  erection  of  weirs  on  the  rivers  ; they  have  not  so  much  to  induce  them 
to  protect  the  fisheries  now  as  formerly,  i6.  7242,  7243. 

Pettigoe  River,  See  Poaching,  II.  7. 


I.  Generally. 

II.  In  particular  Localities: 

1.  Ballina  River. 

2.  Bandon  River. 

3.  Bjackwater  River. 

4.  Boyne  River. 

6.  Bay  of  Donegal. 

6.  Liffey  River. 

7.  Pettigoe  River. 

8.  Shannon  River. 

9.  Suir  River. 

10.  Waterford  Rivers. 

I.  Generally : 

The  prevalence  of  the  obstructions  in  the  tidal  portions  of  the  rivers  has  a tendency 
to  facilitate  and  encourage  poaching  in  the  upper  portions  of  rivers,  .Lord  Glengall  2199- 
2204— Causes  to  whiA  witness  attributes  the  increase  of  poaching ; the  efforts  to  put 
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Po^CH/NG— continued. 

I.  Generally — continued. 

down  poaching  iiave  relaxed  in  proportion  as  poaching  has  incre^ed,  Lorrf  Mountcashel 

274,1-2756 The  proprietors  who  have  weirs  having  found  that  the  introduction  ot 

bae  nats  senetally  in  the  bay  tenders  iheir  river  flsbing  of  so  very  little  value,  have 

gelerally  fiveu  ub  all  proleelion,  P/eaneM  4120,  41a! Under  the  proviaioiis  of  the 

last  Fishery  Act,  all  these  bag  nets  will  pay  a licence  rate,  which  will  be  applied  to  the 

protection  of  the  rivers,  tj.  4121.  4^8-4132- 4'6<> A great  deal  of  the  poaching 

upon  die  rivers  of  Ireland  may  be  attributed  to  the  impediments  to  the  free  passage  ot 
Ml  in  consequence  of  the  obstructions  in  the  lower  pans  of  the  rivers,  ih.  4188-4195- 
How  far  the  people  are  inclined  to  prolect  the  fishery  against  poaching.  Mot  4963 

The  protection  of  the  rivers  from  poaching  in  the  dose  season  by  means  ot  a iishevy 

police,  would  inatevially  advance  the  interests  of  the  poor  fishemen;  suggestions  as  to 
the  mode  in  which  this  protection  should  be  carried  out;  mode  in  which  the  expense 

might  be  defrayed,  ih.  4983-4978- Witness  has  prosecuted  parties  tor  poaching  m the 

Blfckwaler  in  ibe  fresh  water,  destroying  die  breeding  fish;  result  of  these  proseoulions 

Fole^t  4874-5882 Poaching  has  increased  very  much  lately  ; the  most  determined 

poachers ’are  the  farmers’  sons;  minimum  penalty  suggested  for  poaching,  8“98 
6098 There  is  less  poaching  with  respect  to  weirs  than  m 

Aicoc7i6qi4 Great  difficulty  in  preventing  poaching  m die  fisheries,  the  laws  tor 

preseiving  any  kind  of  game  have  never  been  observed  m Ireland,  tb.  7070. 

II.  Ill  particular  Localities ! 

1.  Ballina  River: 

Poaching  is  still  on  the  increase  in  the  Ballina  and  in  the  Ballycroy  fisheries  1 sup 
gestions  relative  to  penalties  and  punishments,  with  a view  10  putting  a stop  to  poach- 
ing, Little  6478-6496-  86'7>  8518.  6522-6531. 

2.  Bandon  River: 

Prevalence  on  the  Bandon  River  of  a most  destruelive  system  of  poaching  by  what  is 
called  the  stroke  haul;  description  of  this  proceeding,  jyenaelJ  4606-4609  Greai 
want  of  efficient  protection  of  the  fishery  ol  the  Bandon  River,  ih.  4619-4621. 

3.  Blackwater  River : 

Poaohir."  is  carried  on  to  the  greatest  extent  in  the  Bhckwater ; opinion  that  this 
haf  been  Sccasioned  entirely  by  the  diminution  of  salmon  in  the  open  season,  Crofer 
a55-4r2— Calculation  as  to  the  enormous  annual  loss  from  the  poaching  m ihe 
Bla.  kwater  bv  taking  the  fish  out  of  season  and  at  spawning  time,  th.  61^628— In- 
mease  of  poaiing  iSlhe  Blackwater  River;  extensive  operations  carried  on,  FfenneU 
XT464S— Prevalence  of  poaching  in  the  Blackwater  R.ver  during  the  close  season, 

iM66&  4666 There  has  been  a great  deal  of  poaching  in  ihe  Blackwater  at  vations 

times,  Sir  B.  Mmgrare  549°- 

4.  Boyne  River : 

Poaching  does  exist  on  the  Boyne  River,  Ffemdl  3910- 

5.  Bay  of  Donegal : 

There  is  a great  deal  of  poaching  in  the  npper  portion  of  the  rivers  of  the  bay  of 
Donegal,  Ffeimell  4120. 

There  is  cL’lf  rable'poa'ohing  in  the  npper  pans  of  the  Liffey  River,  Ffertmll  3823. 

7.  Pettigoe  River : . , , ■ c 

Extent  to  which  poaching  is  carried  on  in  the  Pettigoe  River  and  the  river  at  Castle- 

Caldwell.  M‘Gowan  72:7-7220. 

8.  Shannon  River:  • r-  u • 

T>  hincT  vprv  extensively  practised  on  the  Upper  Shannon  ; manner  m which  it  is 
Poaching  is  eiy  „hiei/thls  prevalence  of  poaching  may  he  attributed ; steps 

Techie  bemtata  to  prevent  poaching.  Sir  It.  de  Burgho  .2, 6-224  .229-1259 
wlncli  have  been  taxe  p 

riWaiT  m ie  Shannon  , attempt  m|e  to  establish  an  association  for  the  proteclion  of 
the  waters,  and  failure  thereof,  Ffennell  4547"455’- 

9.  Suir  River:  is..-  i • 

. • e.  r.e  ilto  Rnir  A«ianciation  it  was  tjreatly  lessened,  but  since  this 

During  the  ex,sm"ce  ot  the  S“';  Assoc, 3653-3656.  3688- 

ussociation  has  been  g^  l^  ^ ^ tideway  of  the  River  Suir 

durin7*r  oToirfeasou  ; it  is  carried  a * by  the  cotmen  and  not  b,  the  driftmeu.  Craw- 
ford 6769-6776. 


0.40. 


H 


10.  Waterford 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


50 


P O A 


PRO 


[iFieljctics, 


Report,  1849— conimueri. 


P0.4CHING— continued, 

II.  In  particular  Localities — continued. 

10  Waterford  Rivers ; 

Dobbyn  6639-6653.  _ ,,  . ►• 

« 1 T>  IT  Timn  Nets.  Bride  River.  Cotmen,  Destruction 

Mimstrates.  Penaltus.  Peter  3,  St.,  Sonet,/. 

Lughtnj  River.  Spears.  Supply  of  Salmon, 
n ■ P.-.7,  Rpnp«l  of  the  Irish  Act  of  Parliament  which  made  it  a penal  ott'etice  to 

rnr  Ix^filax  wa^er  into^  by  Bsh,  Ffennell  4400-44^4— -Prevalence 

of  the  practice  of  poisoning  rivers  in  the  Kerry  diatnct  by  means  ol  a plant  called  spurge 

ii  4680,  4681 i^FreqaeLy  of  rivets  becoming  poisoned  by  the  steeping  of  flax  m t e 

llMn  manufacturing  districts ; it  would  be  ruinous  to  the  hneii  trade  to  inleifcic  with  the 

pSTofsteepinl  flux.  ii.  4680-4685 ^The  haws  relative  te  the  poison, ng  ol  rivers 

by  means  of  spurge  should  be  made  more  stringent,  li.  4686,  4887. 

See  also  Bann  Districts.  Gas  Works.  Rmtghlry  River. 

Polite.  One  defect  in  the  Fishery  Act  of  last  Session  is,  that  the  cstalillslimGnt  of  a river 
police  cannot  be  carried  into  effect,  as  the  film  s cannot  he  raised  til  this  year  bj  the 
Assessment  Bill,  and  it  is  then  doubtlul  if  the  funds  will  be  sufficient,  CroUr  .51“-— 
There  should  be  an  effective  police  with  inspectors  over  them  for  the  protection  of  the 

salmon  fisheries,  ii.  818,  819 ^Tlie  constabulary  force  of  Ireland  might  be  eficclive  in 

removinc  obstructions,  but  they  are  not  sufficieiuly  numerous  lor  the  prescryatioii  of  tlie 

tis'uenet'.SirR.DeBurgho  1839-1840 At  the  present  time  the  mode  of  prostrating 

illeeal  obstructions  is  too  modi  a mutter  of  judicial  cognizance,  anti  too  litllo  a matter  ol 
police.MGfcnoailaiyS-aiSfi-— The  system  of  river  police  has  been  liardly  long 
ei)ou"h  in  operation  to  judge  of  its  etfects,  Lord  Mounlcashel  2947,  2948  liVitlcnce 
and  rutrirestion  generally  on  the  subject  of  estHblishing  a river  police  for  tlie  protection 

of  the  fish  • parties  by  whom  the  exi>ense  should  be  paid,  Allen  4909-4920 Opinion 

that  any  interfereuce  of  the  police  with  the  fisheries  would  be  injurious  to  the  public, 
and  out  of  their  province,  Talbot  7225. 

See  also  Coaet  Guard.  Cotmen.  Poaching,  I.  Scotch  Fishery  Acts. 


Poerr  Law  Commissioners.  See  Assessment. 

Poor  Law  Valuation.  See  Rating  Fisheries.  Tax  on  Engines. 

Porpoises.  See  Destruction  of  Fish.  Natural  Enemies  of  Fish. 

Preservation  of  Fish.  Sum  spent  by  witness  and  his  partner  annually  for  the  preservation 
of  the  fish  in  the  Moy,  Little  6253-6256. 

Price  of  Salmon.  Average  price  of  the  Irish  salmon  sold  in  the  London  market,  Ffennell 
46^3. See  also  Exportation  of  Salmon. 

Profits.  Witness’s  decided  opinion  is,  that  if  the  spawning  fish  were  protected,  and  a free 
run  permitted  at  ail  seasons  for  them,  the  profits  of  ihe  country  at  large  would  be  twenty 
limes  greater  than  any  profits  that  could  be  made  upon  the  mills  of  the  Blackwuter, 
supposing  iheni  ail  to  be  levelled  to  the  ground,  Croker  746-781. 

Prosecutions: 

1 . Generally. 

2.  Prosecutions  on  the  part  of  the  Crown. 

3.  Prosecutions  by  Private  Individuals. 

4.  Papers  laid  before  the  Committee. 

1.  Generally: 

The  process  under  which, obstruclions  are  at  present  abated  is  expensive  and  objec- 
tionable, Sir  R.  De  Burgho  1700-1714 Evidence  generally  relative  to  the  prosecu- 

tions against  slake  weirs  011  the  Waterford  side  of  tlie  River  Siiir,  Alcock  6S67-6871— ; — 
In  I he  case  of  the  prosecutions  against  the  stake  weirs  on  tlie  Waterford  side  of  tlie  River 
Suir,  they  were  defended  as  protected  under  the  23d  section  of  the  Fishery  Act,  as  esta- 
blished weirs,  16,6904,  6905 Reference  to  the  evidence  of  Mr.  Ffennell,  that  tlie 

tuagistraies  refused  to  convict  in  the  Waterford  prosecutions  j this  arose  from  the 
Marquis  of  Waterford’s  case  being  tried  first,  and  all  the  other  cases  being  decided  by 

that  case,  ib.  6956-6959 Opinion  that  in  all  cases  of  indictment  against  w’cirs,  it  is 

necessary  to  prov6  some  particular  injury  to  the  fishery  or  the  navigation,  and  that  it  is 
a question  for  the  jury  in  each  case,  ib.  6982-6985. 

2.  Prosecutions 
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Frosecvtions — continued. 

2.  Froseeutiom  on  the  part  of  the  Crown: 

The  Government  has  proceeded  at  law  against  a great  number  of  Scotch  weir  owners  ; 
some  of  these  parties  have  been  convicted  and  their  weirs  prostrated,  but  despite  these 
convictions  and  the  opimons  of  the  twelve  judges  the  same  parties  have  re-erected,  them, 

Lord  Glemall  2149-2151 Witness  does  not  consider  that  the  change  m the  law  by 

the  Act  of  1842  had  any  concexion  with  their  re-ereciiou,  but  rather  the  non-infliction  ot 

heavy  penalties,  ih.  2152-2156 Evidence  as  to  the  prosecutions  which  ha^beeti 

carried  on  under  the  direction  of  the  Board  of  Works  in  the  Waterford  Ifenneu 

O177-O250 Since  1844  there  has  been  scarcely  an  assizes  at  which  the  Orown  has 

not  had  prosecutions  at  either  Waterford,  Kilkenny,  or  Wexford,  and  still  the  weirs  are 
all  up  again  in  tiie  exact  places  where  persons  had  a year  before  been  convicted  ; in- 
stances of  this,  ib.  3536-3566 of  the  circumsl^ces  attending 

ofa  man  of  the  name  of  O’Neill  for  erecting  stake  weirs  in  the  navigable  ri^r,  ib.  3557 

The  judgments  of  the  judges  of  assize  in  the  two  counties  of  Kilkenny  and. 

Wateribrd  iiave  been  universally  similar,  i6.  3569»3570- 

The  convictions  on  tiie  estuary  of  Waterford  have  been  inefficient  for  the  abatement 

of  the  nuisances,  Ffeimell  3576 The  fact  that  the  whole  ol  the  weirs  are  agam 

proves  this,  ib. Statement  of  various  cases  in  which  witness  h^s  held  briefs  on  the 

part  of  the  Crown  in  prosecutions  against  stake  weirs  on  the  Wexford  side  of  the  River 
luir  Jicock  6842-6861 Embarrassment  of  the  officers  of  the  Crown  as  to  prosecu- 
tions ; proceedings  being  taken  sometimes  against  the  owners  of  and  sometimes 

•iP-ainsc  the  colmeii,  ib.  6942 Objection  to  the  course  adopted  by  Baron  Pennefather 

;,f  srcai  rf “he  QueenVpowev,  in  which  he  directed  t\ie  jury  to  find  a verd.ct, 
zi.6985. 

3.  Prosecutions  by  Private  Individuals : 

Paiticularr  relative  to  the  prosecmion  of  Mr.  Little  and  Mr.  Atkinson  for  fishing 
illesnllv  in  the  channel  of  the  Ballyoroy  River,  Sir  J.  Dombrmi  2051-8110  Par- 
ticulars relative  to  ihe  estahlishment  of  a society  for  the  protection  of  the  salmon  in  the 

rigtotTT^hrrc't  rf'?842‘;  “pSSa^  S'hTw.ter?orPase;  .^ennelaW- 

nons“agaiit  the  weirs  on  the  Blackwaier  have  taken  place  under  the  Flsheiy  Act.  Szr 
J2.  Musorave  6647-5673-  , , c ^ ^ : 

As  iMspe  of  the  fishery,  witness  has  in  some  casesprosecuted  the  owners  of  stoke  weirs, 

Witness  was  uireacene  Witness  has  lately  prosecuted  a man 

of'Syan“ol  “sins  ^ stake-noFweir  withoa.  a licence;  couvielion  ohlainecl, 
ib.  5800-5816. 

4 Papers  laid  before  the  Committee: 

•o  . nf  W T Mulvanv  dated  7 June  1843,  relative  to  prosecutions  against  illegal 
Report  of  W.  1.  r.  Paine  to  Mr.  E.  Lucas,  dated  27  June 

weirs,  App.  fions  at  Bailiestown  sessions,  ib.  59 Leiter  from  Mr.  Wm. 

1844,  \®p'w'.H-er  dated  12  July  1847,  relative  to  prosecutions  for  illegal  weirs 

Kemmisto  Mr.J.  h 'genie-  of  reports^Lde  to  the  Irish  Board  of  Public  Works 

on  tlie  River  Sun,  i5.  81  ) at  • /pjgj^gries,  from  ihc  year  1842  inclusive,  011  the 

by  Commissioners  and  Inspectors  ,i,p  T,.igi.  fishery  laws;  and  also  a return  of 

subject  of  rnd'^Kulls  of" such  proseemions,  distinguishing  those  insti- 

the  number,  naiiire.  1?'™“,  and  r Queen’s  Bench,  and  specilying  at  whose 

luted  at  “ i “nd  also  the  costs  and  expenses  attending  the 

suit  such  P'“f  '“jeiiM  to  fishery  cases  iried  at  the  petty  sessions 

same,  i6.  93-" 7- V Fa,,  to  .Rav  » n8-l43 Return  of  prosecutions  for 

court  at  Belmnllei,  from  1845  j niav^lratcs  at  sessions  in  the  city  ofWater- 

offeriees  aganisttlie  fisher,  laws  ^ a corresponclenoe  with  the  Irish  Fishery 

ford,  during  the  “iSof  ^ prosecutions,  ib.  161-166. 

Comnnssioneis  on  Messrs.  Bnllycroy  Itiver.  Baiidon 

See  nho  Appeals.  At/nnson  ^ ^^Afphlieries  Convictions.  Devonshire, 

ss.  „ »"jrir.  “.r’,..,  c-  U-,  1 
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Prostration  of  Wtir$.  Cause  to  which  the  disregard  which  the  weir  owners  pay  to  the 
law  ill  setlintf  up  weirs,  the  prostralion  of  which  has  been  diverted  by  courts  of  com- 
petent iurisdrction,  may  be  attributed,  Ffenndl  357i'3575 Opimon  that  the  pros- 

tration of  the  weir  at  Lismore  would  neither  improve  the  fishery  nor  the  navigation  ot  the 
Blackwater,  Cun-ey  5475-6483-  . ^ 

See  &]so  Affrays.  Commissionerj  ^-F'jsAcms._  Ai/iarHey,  Lake  or.  .Police. 
Prosecutions,  2.  Stake  Weirs,  2.  Suir  River. 

Protection  of  Fisheries.  The  most  important  purposes  to  apply  any  funds  which  _ may 
arise  from  taxes  on  engines  or  otherwise,  are  ihe  protection  of  the  breeding  fish  in  winter, 
and  for  putting  passes  over  existing  weirs;  the  appointment  of  local  inspectors  is  never- 
theless essential,  Ffennell  3356-3360 4*^  time  of  the  attack  upon  the  Lismore 

weir  the  gentlemen  of  the  river  beiwceii  Lismore  and  Ferraoy  were  far  from  active  111 

attempting  to  preserve  the  fish,  Currey  5407 The  same  neglect  on  the  part  of  those 

who  ouo’hi  to  have  assisted  in  preserving  the  fish  has  coniiiined  up  to  the  present 

time,  ib.  5408 ^There  was  an  association  formed  a few  years  ago,  after  the  passing 

of  the  Act  5 Sc.  6 Viet  c.  81,  but  it  lasted  only  a short  time  (dr  want  of  funds,  ib.  5408- 

5410 Opinion  that  under  the  late  Fishery  Act  the  protection  of  the  fish  will  not  be 

more  efficient  than  it  is  now,  Foleij  6967-5970-  5980-5985 Opinion  of  the  proprietors 

that  the  protection  should  lie  in  their  own  hands,  as  in  the  case  of  the  Scotch  Act, 

Little  6380-6387.  6391-6415 Marnier  in  which  the  rivers  are  to  be  protected  in 

case  the  right  of  fishing  is  extended  to  so  many  parties  as  proposed  by  witness,  Akoch 
7025,  7026. 

6'«e  also  Breeding  Grounds.  Close  Season,  1 . Coasf  Guard.  Mill  Owners. 
Peter’s,  St,  Society.  Poaching.  Police.  Scotch  Fishery  Acts.  Slaney 
River.  Spawning  Beds.  Svir  Preservation  Society.  Water  Bailiffs. 

Punishments.  See  Off'ences  against  the  Fishery  Laws.  Penalties.  Poaching,  I. 
Proseaiiions. 


Queen  v.  Potter.  Letter  from  Mr.  W.  Keminis  to  Mr.  J.  C.  Walker,  dated  -2i  August 
1847,  forwarding  report  of  the  judgment  Queen  v.  Potter,  App.  83-85. 

Queen  v.  Power.  Pariiculars  relative  to  the  prosecution  of  the  case  of  the  Queen  «.  Power 
against  a stake  weir,  and  special  verdict  taken  in  this  case,  the  weir  having  been 

established  more  than  20  years,  Akoch  6877-6883 Case  of  tlie  Queen  v.  Patrick 

W.  Power,  at  the  county  Kilkenny  summer  assizes,  1844,  on  an  indictment  fur  a 
nuisance  10  the  public  right  of  fishery  in  a tidal  part  of  the  River  Suir,  by  the  erection 
of  a Scotch  or  stake  weir,  App.  34.— — 5'ee  also  Prosecutions,  2. 

Queen  v.  Ryan.  Special  verdict  of  the  jury  and  Judgment  of  the  Court  of  Queen’s  Bencli 
on  tlie  case  of  the  Queen  u.  James  Ryan,  at  the  summer  assizes  iield  at  Wexford  in 
1844,  for  a nuisance  to  the  public  rights  of  fisliiiig  and  navigation  of  the  River  Suir,  by 
the  erection  of  a stake  weir  at  Duiibrody  in  that  county,  App.  32-34. 

Queen’s  Gaps.  One  of  the  principal  measures  for  the  restoration  of  the  salmon  fisheries  is 

to  get  the  Queen’s  uaps  open  and  a free  run  of  fish,  Crofter  818.  822-825 There  are 

cases  connected  witL  the  Queen’s  shares  or  passes  in  fishing  weirs,  where  a summary 
power  ought  to  be  exercised,  and  where  a summary  power  exists  under  the  Act  5 St  6 

Viet.,  Ffennell  3267  et  seq. Reasons  why  this  power  has  not  been  exercised  ; the  law 

is  clear  on  the  subject,  but  there  are  no  funds  to  meet  tlie  expenses  of  prosecuiions,  ib. 

3267-3291 There  would  be  a great  increase  of  fish  in  the  upper  portions  of  the  rivers, 

if  there  were  a Queen’s  gap  in  all  the  weirs,  4133 There  are  many  cases  in 

Ireland  where  the  Queen’s  gaps,  and  consequently  the  fisheries,  might  be  materially  im- 
proved at  a very  trifling  expense,  ib.  4196-4209. 

There  is  a Queen’s  share  in  the  Cutts  weir  at  Coleraine,  but  it  is  not  at  all  regulated 

according  to  the  provisions  of  the  Act,  Ffennell  4410 Contrivances  put  into  praciice 

10  prevent  ihe  fish  going  up  the  Queen’s  share  of  the  Cutts  weir,  ib.  4410-4415 

There  is  no  Queen’s  gap  in  the  weir  at  Ballina;  there  are  two  gaps  called  regulating 

gaps,  Little  6201-6204.  6213-6215.  6225-6229 Advantage  of  having  a Queen’s  gap 

in  all  weirs,  Akoch  6918. 

See  also  Askerne  Weir.  Bundrowes  River.  Culls  Weir.  Foxford  Weir. 

Gaps.  Lax  Weir.  Lismore  Weir,  &.  Alonarea  Gap. 


R. 

Rating  Fisheries.  Return  showing  the  number  of  fisheries  in  the  unions  in  Ireland,  and 

their  present  rating  in  poor-law  valuations,  Ffennell  3382 It  bears  no  proportion  iit  all 

10  the  real  annual  amount  of  such  fisheries ; suggestions  as  to  the  mode  in  which  this 
Slate  of  things  might  be  altered,  as  regards  the  taxes  on  engines,  &c.,  ib.  3383-3422 

Many  of  the  weirs  on  the  River  Shannon  are  rated  to  the  poor-law,  ib.  4528. 

See  also  Assessment. 

Rec^ 
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i?ee,  Lough.  Lengthened  examination  upon  “The  case  of  the  draught-net  fishermen  of 
Lough  Ree,  near  Athlone  (being  in  division  F.  of  No.  8,  or  Limerick  fishery  district),  in 
Ireland,”  drawn  up  by  witness^  circumstances  whicli  led  to  his  drawing  up  this  case; 
reasons  for  forming  the  opinion  that  the  relief  prayed  by  the  fishermen,  that  is,  that  a 
five-inch  mesh,  instead  of  a seven-inch  mesh  for  their  nets,  might  be  granted  witlmut 
any  detriment  to  the  salmon  fishery  of  Lough  Ree,  or  of  the  River  Inny,  Mahon  2234- 

2327 By  prohibiting  the  use  of  a drau^t  net  within  a semicircle  of  a mile  from  the 

actual  mouth  of  the  Inny,  all  danger  of  injury  to  the  salmon  fisheries  would  be  prevented, 

ih.  2327-2334 Even  in  the  Inny  a five-inch  mesh  would  not  be  more  injurious  to  the 

salmon  than  a seven-inch  mesh,  ib.  2335-2370. See  also  Perch  Fhhing. 

Registry  of  Fishing  Vessels.  Reasons  for  objecting  to  the  16th  provision,  as  to  the  registry 
of  fishing  vessels,  Allen  4869,  4870. 

Regulation  of  Fisheries.  Power  possessed  by  the  Commissioners  under  the  18th  section  of 
the  Act  for  making  further  regulations  and  restrictions  as  to^ the  fisheries  ; observations 
on  this  section,  Alcock  7044-7053— — Copies  of  bye-laws  and  pans  of  laws  made  for  the 
regulation  of  Irish  inland  fisheries  and  navigation  by  the  Commissioners  ot  public  works, 
or  fisheries  in  Ireland,  under  the  provisions  of  the  Irish  Fishery  Acts,  App.  118-128. 

See  aho  Acts  of  Parliament.  Board  of  Management.  Close  Season,  2.  Fishery 
Laws.  Inspectors  of  Fisheries. 

Removal  of  Weirs.  The  Fishery  Act  of  last  Session  is  defective  in  not  providing  for  the 
removal  of  illegal  weirs,  CroAer  517.  . -n.  , • c . 7 t.- 

See  also  Board  of  Management,  1.  Commissioners  of  Fisheries.  Scotch  I-uhery 
Acts. 

Returns.  There  would  be  some  difficulty  in  obtaining  returns  from  the  proprietors  of 
fisheries  sliowing  the  state  of  stich  fisheries  for  any  senes  of  years,  Ffcnnell  4514,  4515. 
See  also  Value  of  Fisheries. 

JIM, IS,  Private.  There  is  scarcely,  except  by  on  Act  of  Parliament,  any  legal  several 

Sshervin  Ireland,  iM‘.¥«4o»  184-190 The  18th  secuoo  ol  llie  6 & 6 Vict.,  c,  106, 

virtuuHv  creates  no  subsiantiid  difference  in  the  law  as  previously  existing,  ib. 

So  far  as  that  chiu>e  stands,  a party  could  not  set  up  these  weirs  or  stake  nets  or 
other  mailers,  ivho  had  not  a legal  right  to  a several  fishery,  tb.  175-183—- Evidence 
upon  ihe  18th  section  of  this  Act,  which  says,  •'  And  whereas  doubts  e.\isl  with  lespect 
ro  the  riaht  to  use  stake  weirs  and  stake  nets,  hag  nets,  Sie.,  16. 

Evidence  on  clauses  18  and  19,  and  other  clauses  empowering  the  erection  of  obstr  uc- 
tions even  where  no  sevei-al  fishery  exists,  Allen  4896-4904 -How  far,  although  an 

Si  Iment  may  appear  to  be  a general  or  public  Act,  it  rarght  be  held  n.  a court 

sL-4805 To'^take  from  parties  cerlam  rights,  or  to  take  from  persons  piopeily  by 

™Mic  Act,  without  compensation,  is  a most  monstrous  and  unprecedenleo  thing,  .S,  4891 

£ To  proceed  to  General  legislaiion  for  the  purpose  of  settliiig  private  rights,  is  most 

Ht;/and  unius°i&- -The  rights  of  the  public  and  mchvuluals  in  certiun  nvere, 

LuSfa  the  Se^crn^mdWye,  might  have  been  es.ablished  ^5^.  P'^S^Sao-^Tt 
narties  siiffeiinE  woulcl  have  been  emitUd  to  compensanon,  iJ.  4881-4890  Ihe 
Arls  oflSiran^d  1847  have  tended  to  establish  at  law,  rights  wh.eb,  previously  to  Uiose 
Acte  were^ierely  usurpations  and  claims  that  could  not  he  ma.otained,  ,4.  4857-4868. 
Ii'is  desirable  ,0  settle  the  rights  of  parties  in  Ireland  ; opinion 
1 u riniio  iirHpv  the  aoenev  of  a lemporary  commission,  Caohe  473^  . 

■and  well  done  “"f’  as  to  that  Act  declaring  and  conferring  rights 

“d  wTthTele to  tL  widlh  of  rivers  than  lo  antecedent  title,  Afcoc/t  7003— 
rather  wrtli  relerence  10  ui  pi.l,.,-,.  Act  whicli  confers  upon  the  occupier, 

ihe  beach  is  unappropriated,  ib.  Manaoement,  I.  Devonshire,  Duke  of. 

Weirs,  i.  War  Owners. 

Rights,  Public.  Keasons  for  °S°”haMt  dL*Mt“ass’ist  at  S “n° their 

Inch  more  g ’0!? ''[f extent  a navigable  river  goes, 

vindication,  ‘657  167  i„hahitants.  Allen  4831,  483= hince 

witness  holds  tliat  it  is  a J , ,;-bt  of  the  public  is  where  n was,  such 

the  Acts  of  184c,  .‘e®  0 ...js  ,l,at®it  would  be  impossible  to  enforce  the 

difficulties  have  been  ‘ ^6=6  usurpations  having  in  certain  cases  acquired 

public  rights  e,  4837' vfitness  is  of  opinion  that  as  fat  as  rivets 

t»  fish,  .4.  » ^-.i 
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Rights,  Public— confinaerf.  . 

rictht  which  cannot  be  controverted,  and  any  attempt  to  set  up  a peculiar  right  is  a 
usurpation  and  a fraud  upon  the  inhabitants  of  the  country.  Alim  4858— A navigable 
river  seems  to  witness  to  come  under  two  lieads;  first,  there  is  ihe|eiierul  right  of  fisli- 

ing  in  the  tidewav,  ib. Witness’s  view  of  the  question  of  In.h  fislierics  is,  that  any 

inhabitant  of  Ireland  would,  at  common  law,  have  a prescripti^ve  right  to  fish  m nil  tulal 
waters  with  any  instrument  for  taking  fish  that  was  not  prohibited  by  Act  o(  1 arhpient, 
ib  4846- — Provisions  of  the  Act  of  1842  whicli  witness  considers  invasions  of 

the  common-law  right  of  the  public,  ib.  4869  et  sey.— Copy  of  resolutions  adoptee  at 
anieetini’-  of  mao-istrates  convened  by  Lord  Stuart  cle  Decies,  in  Cnppoqmn,  on  the  lotli 
Kebruarv  i84Q,  relative  to  the  rights  of  fishing  iu  the  mlal  rivers  of  Ireland,  .4pp.  143 

Letter  from  Mr.  Herbert  A.  Hore  to  Mr.  T.  C.  Anstey,  M.P.,  dated  1 March  1849, 

calling  atteniiou  to  the  rights  of  fishing  in  Ireland,  ib.  154. 

See  also  AcU  of  Purlicment,  1.  Board  of  Managemcif,  1.  Boij7ic  River. 

Fishery  Laws. ' Landowners.  Lax  fVeir.  Scotch  Fishcnj  Acts. 


Riots.  Witness  concurs  also  with  the  people  connected  with  the  fisheiy  at  New  Ross,  in 
supposing  that  the  presence  of  weirs  is  injurious  to  the  fishery ; riots  which  Iftive  taken 
place  in  consequence  of  the  erection  of  them,  Talbot  4943—4962.  4979-4984  —Riotous 
assemblage  of  the  cotmen  for  the  purpose  of  destroying  the  stake  weirs  in  the  Waterford 
rivers  j witness  imputes  these  proceedings  to  the  instigation  of  Lord  Glcngall  and  Mr. 

Ffennell,  Alcock  6961-6973 Copy  of  the  memorial  of  Lord  Waterford  and  Mr.  Dob- 

byn,  praying  for  protection  of  the  weir  at  Passage  against  the  acts  of  the  cotmen,  ib.  6961 

J Prosecution  of  tlie  cotmen  for  the  destruction  of  weirs  in  1847  ; defence  sot  up  by 

the  cotmen  that  the  weirs  were  very  injurious  to  the  fishery,  £6.  6974-6981 Letter 

from  Mr,  H.  R.  Paine  to  Mr.  E.  Lucas,  dated  6 July  1843,  relative  to  a riot  on  Lough 
Foyle,  arising  from  conflicting  claims  to  the  salmon  fishery,  App.  50. 

See  also  Affrays.  Connery,  James.  Slake  Weirs,  2. 


River  Fisheries.  Resolutions  of  the  Wexford  grand  jury  in  relation  to  the  river  fisheries 
in  Ireland,  dated  6 March  1849,  -^PP-  ^o4>  ’55- 


River  Police.  See  Police.  Scotch  Fishery  Acts. 


Rivers.  Staiement  of  rivers  in  Ireland,  of  which  the  mouths  have  been  defined  by  the 
Commissioners  of  Irish  Fisheries,  pursuant  to  the  aed  and  27th  sections  of  5 Sc  6 Viet, 
c.  106,  and  ihe  gth  section  of  8 & 9 Viet.  c.  108,  App.  120-126. 

Jtougkiry  River.  Witness  has  a fishery  in  the  River  R.oughtry,  in  the  county  of  Xverry  ; 

it  is  not  navigable  there,  Orpen  2971-2973 There  are  are  no  Scotch  weirs  or 

obsiructions  to  the  passage  of  salmon  in  tlie  River  Roughtry,  ib.  2974 Nor  are  iliere 

any  mill  dams  to  obstruct  the  passuge  of  fish,  ib.  2975 The  breed  of  fish  has  decreased 

greatly  in  this  river,  ib.  2976 Witness  attributes  this  decrease  to  poaching,  by 

Diirring  lights  on  the  river,  and  by  what  is  called  poisoning  theriverj  poisoning  the 
river  is  frequently  resorted  to;  it  kills  a great  quantity  of  fish;  description  ol'  the 

process  of  poisoning  the  river,  i£».  2976-2982.  2993-2997.  3004-3039 Suggestion 

as  to  ihe  means  of  putting  an  end  to  this  system,  ib.  2983-2992 Definition  of  the 

mouth  of  the  Roughtry  or  Kenmare  River,  iu  the  county  of  Kerry,  by  the  Commis- 
sioners of  Irish  Fisheries,  App.  123. 

Riitherfurd,  Right  Honourable  Andrew,  vi.'e.  (Analysis  ofhis  Evidence.) — Lord  Advocate 
of  Scotland  ; 'statement  of  the  present  law  of  Scotland  on  the  subject  of  inland  fisheries, 
and  the  removal  of  obstructions  impeding  the  enjoyment  of  the  same  by  the  public,  7250 
etseq. Maimer  in  which  the  right  of  fishing  is  granted  in  Scotland  ; there  is  no  dis- 
tinction between  rivers,  whether  navigable  or  not,  7251-7268 Stake  nets  are  abso- 

lutely illegal  fur  salmon  fishing  ih  rivers  of  Scotland;  they  ipay  be  used  in  the  sea; 

this  applies  to  all  fixed  machinery,  7268-7274 Provision  made  in  the  fishery  laws  of 

Scotland  for  keeping  open  a gap  in  weirs  which  run  across  a river,  7274-7283 

Opinion  that  the  fishery  laws  of  Scotland  have  been  found  most  eflectual,  both  as  to 

protecting  tlie  fisheries  and  defining  the  rights  of  fishing,  7284-7293 The  Scottish 

salmon  fisheries  in  the  existing  state  of  things  do  not  afford  very  e.xtensive  employment 
to  the  poor,  7294-7297. 

How  far  the  grant  of  land  abutting  on  the  rivers  of  Scotland  gives  the  landowner  the 

right  of  fishing,  7298-7307 The  close  season  is  not  uniform  in  all  the  rivers  in 

Scotland,  7308 Duties  of  the  Commissioners  of  Fisheries  in  Scotland  ; they  have  no 

connexion  with  the  salmon  fisheries,  7309 The  close  seasons  in  Scotland  are  regulated 

by  Act  of  Parliament,  and  not  by  common  consent,  7310 The  proprietors  of  salmon 

fisheries  in  Scotland  do  not  permit  parties  to  angle  in  their  waters  for  salmon ; the 
proprietor  has  the  exclusive  right  of  taking  salmon,  7311-7314. 

iEyaw,  Mr.  Evidence  relative  10  the  pamphlet  circulated  by  Mr.  Ffennell,  containing  a 
report  of  some  proceedings  against  a Mr.  Ryan;  evil  effects  of  liiis  pamphlet,  Alcoch 
7071-7077. 

Ryan 
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Ihjan  V.  Sai/es.  Judgment  in  the  case  of  Ryan  «.  Hayes  in  the  Queen’s  Bench,  on  1 June 
1844,  App.  i3t- 


SV,/».nw  Iiifonnatioii  as  to  the  practical  effect  of  the  exclusion  of  the  public  from 

'^ZTIX 

Price  of  Salmon.  Supply  of  Salmon. 

Salmon  Bones.  See  Ba/tyshannon  Rioer.  Bundrowes  Baer. 


Salmon  Tnj.  See  Pesiruclion  of  Fish 
Trout  Fishing. 


Eel  Fisheries.  hmy  River.  Sprat  Nets. 
Trout  1‘is/nng.  . , 

sooioh  Fishe,y  ^ois.,  T^STrSrz^::^ 

p„,lies  interee.ed  m Scotch  Fishery 

prcided  for  by  the  Act  oi  last  Sessron  .6  6»S  J-“se  g f„,  t,„  p„. 

,”olicc.  the  establishment  of  a f oat  these  snggestioaa ; 

pose  of  raising  the  necessary  funds  foi  • P J The  Act  of  Iasi  Session 

Ld  also  the  establishment  »f  L™Le«’  r'JpeA!  in  tvhicb  it  is  defective  ; it  is 

not  y a.  608-510.  5H-6t6. 

principally  dcfcclive  m p ,V,.  in  June  1848  were  adopted,  the  Aol  of  1842 

Iftheresohitioiis  passed  at  Evidence  upon  the  sabjeot  of  the 

would  be  material  y iniproyed,  passed  at  a meeting  of  proprietors 

resolntion.  referred  to  in  witness  s Last  of  Ireland,  at  Derry,  on  the 

and  lessees  ol  aalaion  Usheries  on  . ^ desired,  and  reasons  which  make  u jast 

10th  June  1848,  lb.  6376  , „iTL  arade  ib  6380— Difference  lielweeii 

and  convenient  that  these  K Geo.  4,  » 6388-6390 Tlte  wish  of  the 

the  Act  11  & 12  Vict.  and  the  ®“‘“  Lially  amounted  to  this,  that  the  provisions 
meeiino  over  which  wimcss  presided  “1  j,e  siibstilnted  in  die  Irish  Acts 

of  the  Scoteh  law  vvith  regard  to  of  ,,,o  present  law  of  Scotland 

in  lieu  of  the  exisliiig  and'fL  removal  of  obstructions  impeding  the  enjoy- 

on  the  subject  of  inland  Buiherfard  7250  «'  m- Opinion  that 

merit  of  the  same  by  ihe  pubho^^^^^^^  nms.  el^ecmal,  both  as  10  protecting  the 

the  fishery  laws  oi  Scouaua  nc  , ; 7284-7293. 

faheries  aid  dehn.ng  .he  If  Fisheries. 

See  also  Assessment.  FenaUies. 

Scotch  Weirs.  Evidence  genei^lly  as  sidt;s  of 

water,  J^ord  Mountcashel  nearly  thirty  weii^  below  Lismore, 

the  river,  Scotch  worts  "'j  scotch  weirs  iii  the  New  Ross  fi.sliery , and 

^tr  R.  Mwsgrawe  5639 — ylilegiU  y "J_|;  .,22^-7228 Letter  from  Mi.  H.K. 


— ‘I?  fi'ksSiu^n;^ 

k?LfL— 

'“t;  If:  %rays.  lUllamey,  Lake  of.  Fossa, e Weir.  Bon,lur,j  Rboer. 

^ SlXe  Weirs?  Waterford  Fstuanj. 

Scotland.  Manner  in  which  the  right  of  fishing  “ 7231- 

linction  belwe''” 

7268. ■‘S'te 


,d.  Mannorinwhich  the  right  A.  llllherfard  7251- 

„5r-i:rrs-  , 


large  . — - - 

4498-4609-  Cte  Smian.  >«iy  Close  Time 

See  also  Ballyshannon  mver. 

Tu  4 y^^fFkh  Natural  Enemies  0/ Fisk. 

Seals.  See  destruction  of  iisii. 

II  4 

0.40. 
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Seine  Nets.  Seines  are  not  used  in  the  River  Suir ; attempt  made  to  use  seines  in  the  river, 

and  failure  thereof,  Alcock  6889 The  mode  of  fishing  practised  in  the  Slaney  is 

entirely  with  seines,  ib.  7020. See  also  Snap  ~Nets. 

Seizure  of  Nets.  See  Atkinson  4r  Little,  Messrs.  Coast  Guard,  Water  Bailiffs. 

Several  Fishery.”  Reference  to  clause  114,  being  the  interpretation  clause,  e.vplaining 
the  meaning  of  the  words  '*  several  fishery,”  Allen  4905,  4906. 

See  e\&o  Acts  of  Parliament,  1.  Devonshire,  Duke  of.  Drumcliff  River.  Land- 
owners.  Rights,  Private.  Shannon  River.  Sligo  District.  Titles  to 
Fisheries. 

Shannon  River.  The  owners  of  the  weirs  recently  erected  on  the  Shannon  claim  a several 
fishery,  each  in  respect  of  his  own  lands  abutting  on  the  water,  and  exercise  all  the 

rights.  Sir  R.  De  Burgko  1 185 The  decrease  of  fish  is  greater  in  the  Upper  Shannon 

than  in  the  Lower  Shannon  ; peculiar  causes  of  this  difference,  ib.  I2i  1 et  seq. Ob- 
structions caused  by  the  Shannon  Commissioners,  ib.  1391  et  seq There  have  beeti 

invidious  reflections  cast  upon  the  Commissioners  for  having  abated  some  weirs  on  the 
Shannon,  and  for  having  taken  no  steps  to  abate  the  Lax  weir ; circumstances  under 

which  the  weirs  on  the  Shannon  were  abated,  it.  1378-1388 There  is  nothing  in  the 

Act  that  takes  the  Shannon  out  of  the  control  of  the  Fishery  Commissioners,  ib.  1468- 

1471 Names  of  the  different  parties  who  have  stake  weirs  down  the  Sluiniion,  in  that 

pan  which  was  covered  by  the  claim  of  the  corporation  down  to  1841,  but  which  is  now 
claimed  by  these  parties,  the  corporation  having  waved  its  claim,  ib.  1579-1592. 

Evidence  in  detail  relative  to  the  Shannon  River  fisheries,  and  the  right*  of  fishin»-  in 

that  river,  45 16 Powers  given  by  Act  of  Parliament  to  the  proprietors  of  land 

contiguous  to  the  Shannon  River,  to  erect  stake  nets,  under  certain  restrictions,  ami 

violation  of  these  Acts,  ib.  4516-4518 Report  of  William  Worrall  on  the  state  of  the 

Great  Lax,  or  salmon  weir,  on  the  River  Shannon,  near  the  city  of  Limerick,  dated  June 
1842,  Afp.  129,  130. 

See  also  Draught  Nets.  Gabbett,  Mr.  Landowners.  tan  Weir.  Mill 
Weirs,  1.  Natural  Enemies  of  Fish.  Navigation,  l\. ‘A  Net  Fishin<r. 
PoflcAing,  II.  8.  Rating  Fisheries.  Salmon.  Stake  Weirs,  V.  Z.  Suppfv 
of  Salmon.  Weirs,  8. 


Skeen  Eiver.  Definition  of  the  mouth  of  the  River  Sheen,  in  the  county  of  Kerry  bv  the 
Commissioners  of  Irish  Fisheries,  App.  124.  ' ' 

Shell,  Dr.  See  Ballyshannon  River.  Draught  Nets. 

Slsney  River.  ITie  Ri.er  Slaney  is  almost  ihe  most  abused  and  tlie  most  neglected  river 
m Ireland ; witness  can  assign  no  reason  for  this  neglect ; way  in  which  the  Slaney  is 

fished  at  present,  syeg-gyab There  is  a very  considerable  class  of  persons 

eyged  in  the  Kivet  Slaney  m the  dranght-nel  fishery,  ii.  3784 The  destruction  of 

o™  '1°®®  not  take  place  in  the  mouth,  or  at  all  events  in  the  tideway,  ib. 

3793i  3794  excessive  destruction  has  been  in  the  upper  or  fresh-water  portions 

a ""‘ana  whatever  have  been  taken  by  any  one  for  years  to 

Evm's'hll'' ’*'■  3783-3801 Evidence  relative  to  the  stale  of  th^e  small 

rivers  between  the  Slaney,  going  northward,  and  the  Liffey,  iS,  3802-3804 Letter 

from  Mr  Herbert  A.  Horc  to  Mr,  T.  C.  Anstej,  M.  P„  dated  22  February  1840  S 
paperon  the  fishery  of  ihe  River  Slaney,  152-154,  ^ 

See  also  Close  Season,  1.  Mill  Weirs,  2.  Mouths  of  Rivers.  Seine  Nets. 

Sligo  Dkirlet.  Evidence  relauve  to  the  fisheries  in  the  Sligo  district,  FfennelUm  et  se» 
— Partmulars  relative  to  the  several  fishery  at  Sligo  Saimed  and  exercistd^lif  S' 
Martin,  si.  4135-4166-— Letter  from  W.  T.  Mulvany  toCaplainC.  H.  A A’Courl^da'ted 

Report  “f  w¥’  Vf  letter  relative  to  the  Sligo  fishery,  App.  54  55 

fsie  Is  Tl"  ^ ''Hit.  datS  23  jSiiarj 

Smyth,  Mr.  See  Devonshire,  Duke  of. 

ttey  interrupt  iL  fish,  but  th^  df  not  ' 

They  are  an  obstrnction  ,0  the  navigation,  but  not  to  any  great  extonta®  6li42i5f^^ 

®Tau"i  tepeatodly,  both  by  enactment  and  recital,  affirmed 

309-3.6.— &a'also  JsCZg  Grorr'"®  stke 

Spears.  Spears  ought  to  be  declared  illegal,  they  are  only  used  by  poachers,  Folep  6087. 

Special' 
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Special  Cases.  Siig'^eRlioii  that  in  all  Acts  of  Parliament  involving  questions  of  general 
tight  in  Itelund,  which  are  administered  by  magistrates  and  the  assistant  barrister  at 
qiiurtcT  sessions  on  appeal,  power  should  be  given  to  either  party  to  make  a special 

case  fiir  the  Court  of  Queen’s  Bench,  A^ocA  6986 Great  advantage  which  would 

result  from  determining  questions  of  rights  by  special  cases,  ib.  6986-6989. 

Spiddle  River.  See  Galway  River. 

Sprat  jS'et^.  Sprat  weirs  or  nets  should  not  be  permitted  to  be  hung  on  the  weirs  during 
the  period  that  the  finlinon  fry  is  passing  down  to  the  sea;  there  are  few  sprats  in  the 
rivers  at  tliat  time,  CraAer  629-642. 

Spur  Walls.  Evidence  relative  to  tlie  buttresses  or  spur  to  the  Lax  weir;  efFect  of  this 

spur  on  ihc  fishing,  Sir  li.  De  Barg/10  983-1000 Evidence  relative  to  the  spur  wall 

stUached  to  the  weir  at  Ballitia  ; how  far  it  may  be  considered  an  obstruction  to  the  fish, 
'little  6216-6224. See  also  Lismore  Weir,  a. 

Spurge  l^lant.  See  Poisoning  Fish. 


Stake  Wkirs: 

1.  Introduction  of  Stake  Weirs  into  Ireland. 

2.  Existe7ice  of  Stake  Weirs  in  various  Rivers;  Rights  claimed  by  certain 

Parties  to  erect  Weirs;  Arrays  and  Prosecutions  which  have  resulted  m 
consequence. 

3.  Effect  of  Stake  Weirs  on  the  Supply  of  Salmon. 

4.  Prohibition  of  the  Erection  of  Stake  Weirs  in 'tiarrow  Rivers. 

1.  Introduction  of  Stake  Weirs  into  Ireland : 

Stake  weirs  first  came  into  the  Shannon  at  the  commencemrat  of  the  present  century ; 
they  were  introduced  by  a Scotchman  of  the  name  of  Hah.day,  Sir  R.  De  Burgho 

‘S  120-^ He  was  prosecuted  for  his  stake  weirs  on  the  Shannon,  and  subsequently 

left  the  district,  ib.  1206 Evidence  with  respect  to  the  nets  and  stake  weirs  erected 

in  the  tributariU  of  the  Shannon  ; in  many  places  they  are  erected  at  he  mouths  of  the 

♦rlhi.iaries  ib  13/54-1362 Introduction  of  stake  weirs  into  the  Blackwater  by  Mr. 

Slay  ScolSman,  Fok)  5746-5754 “ '»  «■=  ■-troducum.  of  .take 

weirs  by  Mr.  Haliiduy,  Dobbyn  6577-6580. 

<2  Existence  of  Stake  Weirs  in  various  Rivers;  Rights  claimed  by  certain  Parties 
to  erect  Weirs  ; Affrays  and  Prosecutions  whiai  have  resulted  m consequence : 

(1.  nf  the  First  which  was  repealed,  with  other  Acts,  by  the  Act  of 

I ‘d  a oowe  fu  eff  0,  ia  keepTng  down  stale  weirs,  Sir  R.  De  Burgho  ,6,^ 
184a,  liad  a powerful  B prolitably  re-enacted  in  its  more  important  provisions, 

r They  m ^ C “'f' 

loley  5619 : » L„  ih  eSao It  is  the  bus  ness  of  the  Commissioners  to 

and  injurious  0 .be  made  to  the  Commissioners  respecting  them, 

take  notice  of  them  jcorriplamts  have  , he  com- 

SrSbeS  tr.:  tte"in"ke  of  Uevons'liire  Had  great  rights  in  tlie  riror,  and  the,  did 

nnr  wish  10  come  forward,  lA.  5828.  j -.i,  i * • 

"witness,  and  his  partner  have  tat:  tafna 

called  n stop  01  a e‘dl  > ““  existence  of  these  weirs  occasions  ?rcqoent  disputes  and 

^ ^ ^ 1 ♦ hiBiwcen  Hook  Tower  and  Waterford,  Crawford  6669- 

Number  of  stake-net  wei  s of  fixed  nets  or  engines,  such 

6678--P“““f /Vh  tHo*  not  be  caugU  b,  an,  other  means  75.  6,4-6758 
as  stake  weirs,  &c. , 'ue  nsn  c j cotmen ; the  consequence 

Witness  recollects  when  the  Ooiperation  ol  the  upper  proprie- 

was  a sudden  removal  of  ibe  stake  weirs  and  fixed  engines,  wuh  the 

tors  with  the  cotmen  to  Indiciment  preferred 

view  of  stocking  iheir  prese  ves  PP.^  decision  of  the  case  of  the  Duke 

agfiinsi  all  the  slake  wens  _ni  the  „ ■ desirable  that  restrictions  should  be 

J Devonshire  irh  ^ of  encoeraging  the  breed  of  fish,  and  also 

placed  on  the  use  ot  suKe  weu.‘,  ^ encouraging 

0.dO. 
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Stake  Weirs — continued. 

3.  Existence  of  Stake  Weirs  in  various  Rivers,  S'C.— continued, 
encouraging  the  proprietors  of  the  upper  livi'i's  to  protect  the  preserves,  Alcacli  6941 
Stake  nets  are  absolutely  iliegal  for  salsnoii  tisliing,  in  rivers  ot  Scotland  ; they 
maybe  used  in  the  sea;  ibis  applies  to  all  fixed  engines,  Right  lion.  A.  Kutheijura. 
7268-7274. 

8.  Effect  of  Stake  Weirs  on  the  Supply  of  Salmon : 

In  the  reign  of  Charles  the  First  stake  weirs  were  utterly  abolished,  in  consequence 
of  the  nearly  total  destruction  of  salmon  which  had  taken  place  at  tiiai  time,  iWMdhoit 

405-407 -The  objections  as  to  st<ike  weirs  exist  in  all  the  rivers  in  Irdiiml,  Croker 

806-812 Reasons  for  forming  the  opinion  that  the  gross  qiiiniii^y  of  fiNli  uiken 

in  those  rivers  where  stake  nets  have  increased,  has  dimimslied.  Sir  J.  Romhrain 

1959-1974.  2008—2015 Witness's  observations  on  the  subject  of  slake  weirs,  and 

their  mischievous  operation  on  the  fisheries,  apply  to  all  the  rivers  in  ihe  east  of  Ireland, 

be'riiinino-  ai  the  Boyne  and  going  round  to  Killarney,  Lord  Glengull  2170 Deslruc- 

tio'n  of  fish  by  the  stake  weirs ; way  in  which  they  do  damage,  Lord  Monntcashd  2721- 

^llie  stake  weirs  affect  the  supply  of  fish  very  much  ; the  supply  has  much  declined 

since  the  establishment  of  them,  FfeuncU  3577'3592 The  presence  of  the  slake 

weirs  and  other  obstructions  of  ibis  kind  in  the  tideways,  prevents  tiie  fish  from  passing 
up  to  the  fresh-waier  portions  of  ihe  river,  and  particniaily  to  the  spawmno  be«ls,  for 

ttie  purpose  of  spanniri?,  id.  3593-3607 Witness  is  of  opinion  that  thert-  would  not 

he  more  fish  caught  if  tiure  \vc  re  no  stake  nets  in  ihe  tideway  ; there  would  lie  more 

fish  caught  if  the  stake  nets  were  confined  to,  where  the  river  widens,  id.  3699-3705 

Injury  which  has  been  clone  to  the  fisheries  on  the  Slimini)ii  by  th.' erection  of  stake 

weir<c,  £6.  4519-4527 Exclusion  of  the  fi.vhennen  from  fishing  in  the  River  Shannon 

by  the  stake  weirs  erected  by  the  landed  pruprielors,  ib.  4526. 

Supposing  stake  weirs  and  bag  nets  to  be  altogether  abolished  and  rendered  illegal, 
there  would  be  us  much  salmon  taken  by  flouting  uets  and  lods,  and  by  the  [lub- 

lic  generally  fishing,  as  is  taken  now,  Foley  6100-61 1 7 It  the  weirs  and  fixed  engines 

now  used  in  the  estuary  of  the  Waterford  rivers  were  disconiiiiucd,  and  the  lisumg 
were  confined  to  ihe  drift  and  cot  fishing,  the  export  trade  would  be  destioyed  alto- 
gether, Dohbyn  6596.  6605.  6610-6615.  665S-6662. 

4.  Prohibition  of  ihe  Erection  of  Stake  Weirs  in  Narrow  Rivers : 

The  22d  section  of  the  5 & 6 Viet,  provides  that  there  shall  be  no  stake  nets  on  the 

narrow  parts  of  the  river,  McMahon  204 The  effect  of  this  section  i>,  that  even  where 

it  will  not  impede  the  navigation,  if  the  part  of  ihe  river  be  narrower  than  a certain 

width,  stake  nets  set  up  there  shall  continue  to  be  illegal,  ih.  205,  20G Eftect  of  the 

23d  and  24th  sections  of  the  5 & 6 Viet.  c.  106,  enacting  tiiat  where  stake  weirs  have 
been  established  for  twenty  years  in  one  case  and  in  another  case  ten  years,  tliev  sliall 
be  considered  legal,  even  though  erected  in  nairow  parts  of  rivt-rs,  ii.  207-226.  317-322 

Opinion  that  the  iniroiluclion  of  stake  nets  to  an  unlimited  extent,  in  all  the  li-henet 

would  have  a very  bad  effect,  more  especially  in  the  narrow  rivers,  FjenncU  4454-44U0. 

See  also  Bag  "Nets.  Bandon  River.  Cohnen.  Destruction  of  Fi.h.  Devon- 
shire, Duke  of.  Drainage,  Draught  Nets.  Fresh  Water  F/.--keiies. 

Galway  River.  Illegal  Obstructions.  Irish  Society.  A///fl'ney,  Lake  of. 
Mo7iths  of  Rivers.  Navigation,  f.  Obstructions.  Prosecutions.  Rights, 
Private.  Riots.  Scotch  Weirs.  Shannon  River,  Waterford  Estuary, 
Weekly  Close  Time.  Weirs. 

Staples,  Sir  Robert.  See  Galway  River. 

Still  Nets.  See  Stake  Weirs,  2. 

Stop  Nets.  See  Stake  Weirs,  2. 

Stroke  Hauls.  See  Bavdon  River.  Commissioners  of  Fisheries.  Galway  River. 

Suir  Preservation  Society.  Particulars  relative  to  the  formation  of  this  society  for  llie  pm- 

pose  oi  proteciioLT  the  fiiheries  of  the  Suir,  Ffennell  3047-3049 In  the  ordinary 

performance  of  his  duties,  witness  as  secretary  to  the  Suir  Preservation  Society,  hns 
had  ample  opportunities  of  turning  his  attention  to  the  question  whether  the  state  of  the 
law  has  been  such  as  to  admit  of  its  being  satisfactorily  enforced  in  Ireland  or  not,  ib. 

3053-  3056-3061. 

Suir  River,  Upon  the  Suir  it  is  a thing  of  ordinary  occurrence,  that  after  a weir  has  been 
abated  fr«>m  any  cause,  another  has  been  erected  in  the  immediate  neiahhonrhood  ; wav 

in  which  the  law  is  evaded  in  these  cases,  Sir  R.  De  Burgho  1412-143H EvideiK-'e 

as  to  the  obstructions  to  the  navigation  of  the  River  Suir  Sir  J . Dombrain  2005—2007 
Foimer  and^  present  condition  of  the  River  Suir  as  a salmon  river.  Lord  Glengall 

2157-2159 Names  of  the  principal  weir  owners  on  the  River  Suir,  Ffennell 

3508. 
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Suir  Hirer — continued. 

lli'poit  of'W.  T.  ^Julvally,  dated  27  June  1843.cn  the  prosecution  of  illegal  weirs  on  the 

RivL'r  Suir,  Apj).  43~49 Letter  from  Mr.  H.  R.  Paine  to  Mr.  E.  Lucas,  doted  3 Octo- 

l)or  1844,  relative  to  the  fishery  on  the  River  Suir,  ib.  60 Report  of  J.  Redmond 

Ruiry  on  illegal  weirs  in  the  River  Suir,  riatecl  25  March  1845,  ib.  61,  62 Letter  from 

Mr.  'J.  R.  Barry  to  Mr.  Mulvanv,  dated  27  March  1843,  relative  to  the  illegal  weirs  on 

the  Rivor  Suir,  'ib.  62 Letter'from  Mr.  J.  C.  Walker  to  Mr.  R.  Pennefather,  dated 

27  Mav  1846,  relative  to  prosecutions  of  the  owners  of  illegal  weirs  on  tiie  River  Suir, 
y(j_: — Report  of  J.  Redmond  Barry  on  ihe  weirs  illegally  erected  in  the  Suir,  dated 

•i  June  1840,  ih.  76,  77 Report  of  Messrs.  Barry  and  Ffennell  on  the  stake  weirs  in 

tlic  Suir,  dated  2 July  1846,  ib.  78 Letter  from  Mr.  J.  C.  Walker  10  Mr.T.N.  Reding- 

ton,  relative  to  illegal  weirs  on  the  River  Suir,  dated  2 February  1847,  ih.  80  —Letter 
from  Mr.  Kcnifnis  to  Commissioners  of  Public  Works,  dated  29  March  1847,  relative  to 

ilio‘>al  weirs  on  tlie  River  Suir,  ib. Letier  from  Mr.  J.  C.  _W  alker  to  Mr.  T.  N.  Reding- 

ton?diitcd  10  April  1847,  relative  to  illegal  weirs  on  the  River  Suir,  ib. 

Rcnnit  ofMr.Keuimis  of  trials  against  illegal  weirs  on  the  River  Suir.  dated  7 August 

1847  Af)j)  82 Letter  from  Mr.  J.  C.  \V alker  to  Mr.  T.  R . Redington,  dated  u bep- 

tcnibcr  l847,  fonvarding  letters  from  Lord  Glengall  and  Constable  Hughes,  rektiveto 

the  sulmoii  fisheries  on  the  Suir,  ib.  85 Letter  from  Mr.  W.  Kemmis  to  Mr  J.  C. 

Walker,  dated  22  June  1848,  relative  to  illegal  weirs  on  the  River  Suir,  90-*; 
from  Mr.  J.  C.  Walker  to  Mr.  Kemmis,  dated  6 July  1848,  relative  to  illegal  weirs  on 

the  River  Suir,  ifi.  91 List  ofiilegal  weirs  inspected  by  W.  J.  Ffennell  upon  the  Rivei 

Suit-,  dated  7 March  1S49,  ib.  92 Definition  of  the  momh  of  the  River  Snir  m the 

county  of  Waterford,  by  the  Commissioners  ol  Irish  Fisheries,  ib.  12a. 

See  also  Affrays.  Alcock,  Mr.  Cotmen.  Drift  Nets.  lUe^l  Obslructior^. 
O’Neill,  Arthur.  Poaching,  II.  9.  Prosecutiorvi,  1.  Seme  Nets.  lemple- 
more,  Lord.  I'Vuterford  Estuary.  Weirs,  t>. 

Suvvlv  of  Salmon.  Reasons  for  forming  the  opinion  that  more  fijh  would  be  caught  and 

Irish  salmon  sold  in  the  porta  of  Bristol  and  I.r.erpool,  ,b.  46,4- 

"'Sere  is  no  donbt  a decrease  in  the  BnPply  of  |h  m the  f-h-.er  porta 
Ki.er  Blackwater,  owrng  ‘‘’“■r 2l__T 
great  many  between  Lismote  and  the  sea,  Cimey  642»  6^  onantitv  of  Bsli  in  the 
^roachments  on  the  Drrke  ol  Devonshire’s  -|Sk  • f’ l,“io\s  carises  ; but  it  is 

offish  has  generally  declined  smee  they  were  firs. 

Witness  has  not  observed  any  ^ JZr  wiiness  recollects  was 

and  1842  ; it  varies  very  mnch  m difierent  years  toe  worse  v^^^^  ^ 

1645,  folei/  6734-5^8— —ft  of  the  salmon  taken  in  the  Moy  . 

deal  offish  m the  tide,  .4.  5739-5745  deg  difficulty  in  obtaining  fish 

Liverpool  is  the  prf"0?P“' of  fish  ha's  decreased  in  the 

from  the  Irish  fisheries,  Ltlile  6497-650fc  , 677^6782 Witness  aitnbutes 

WaZLd  rivers  within  the  last  fXln^r^Ti  e”  -ho  ectmen  i4.  6783- 

^';;V--TL°toiiaon  tf  ^ i--'-  «■' 

market,  A^coeft  7038.  'Rallvshannon  River.  Black- 

See  Aao  BalRm  Rs^ry-  „ ■ -®“  Kmr  ultructiou  of  fish. 

uater  fiver.  lT&h>er.  Jnny  Bi^er  K,Ua,r.ey. 

ms.  ExfftaMU  of  J ; 3,  Not  Boss  M.ry. 

Lake  of.  LifeyBiyer.  Li  ma  M"  ^ shar,no,.  fvoer. 

wZforREsivory. 
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Tail  Races.  Existence  of  a legislative  enactment  prohibiting  the  capture  of  fish  in  the  tail 

race  of  a mill,  4623-4626 Destruction  offish  in  ihe  mill  tail  races;  how 

-far  possible  to  prevent  it  by  the  construction  of  a grating  at  the  tails  of  races,  Alcock 
7012-7016. See  also  Lax  Weir.  Mill  Races. 

Talbot,  John  Hyachith,  m.p.  (Analysis  of  his  Evidence.) — Opinion  on  the  coiiclition  of 
the  fishery  at  New  Ross,  and  on  the  effect  of  recent  legislation  in  respect  to  it,  4938 

et  seg. Witness  concurs  in  the  complaints  and  objections  made  by  Mr.  Serjeant  Allen 

and  other  legal  persons  with  respect  to  taxing  rods  and  nets,  4938-4940.  4985-4991 

Witness  concurs  also  with  the  people  connected  with  the  fishery  at  New  Koss  in 

supposing  that  the  presence  of  weirs  is  injurious  to  the  fishery;  riots  whicii  have  taken 

place  in  consequence  of  the  erection  of  them,  4943-4962.  4979-49S4 How  far  the 

people  are  inclined  to  protect  the  fishery  against  poaching,  4963 The  protection  of 

the  rivers  from  poaching  in  the  close  season  by  means  of  a fishery  police  would  materially 
advance  the  interests  of  the  poor  fishermen  ; suggestions  as  to  the  mode  in  which  this 
protection  should  be  carried  out;  mode  in  whidi  the  expense  might  be  defrayed,  4963- 

4978. 

[Second  Examination.J — Opinion  that  any  interference  of  the  police  would  bo  inju- 
rious to  the  public  and  out  of  their  province,  7225 Statement  relative  to  the  aimiJii- 

lation  of  the  New  Ross  fishery,  after  a severe  struggle  for  twelve  years,  between  1S30  and 

1842,  ib. List  of  the  weirs  on  the  rivers  Barrow  and  Nore,  7225,  p,  510 

Letter  from  Mr.  P.  Magee,  dated  20  March  1849,  relative  to  the  flourishing  condition  of 
the  New  Ross  fishery  previous  to  1809,  when  the  weirs  were  erected,  and  jrnuiual  decrease 

of  the  fish  from  that  period  until  its  disappearance,  7225,71,  511 'Illegality  of  the 

Scotch  weirs  in  the  New  Ross  fishery,  and  prosecution  of  the  proprietors  in  1845 ; 7225- 
7228, 

Witness  delivers  in  a return  of  tlie  Fish-house  account  of  salmon  for  the  years  1848 

and  1849,  showing  the  decrease,  7228,73,  513 Letter  from  Mr.  Patrick  Magee,  dated 

1 1 May  3 849,  enclosing  a return  of  the  quantity  of  salmon  killed  in  the  New  lltiss  fishery 

for  1848  and  1849,  anif  remarking  on  the  decrease  in  the  take,  ih.  p.514 Letter  from 

Mr.  Patrick  Magee,  dated  5 June  1847,  on  the  state  of  the  salmon  fisheries  in  the  Suir, 

Barrow,  and  Nore,  and  the  erection  of  illegal  weirs  on  those  rivers,  ib. Letter  from 

Mr.  Patrick  Magee,  dated  15  May  1849,  on  the  importance  of  a Bill  being  passed  to 
abolish  all  weirs,  ib.  ® '■ 

Evidence  relative  to  the  formation  and  constitution  of  tlie  St.  Peter’s  Society  ; its  object 

18  the  protection  of  the  rivers  of  Ross  against  poachers,  7229-7236 Copy  of  the  rules 

and  regulations  for  the  management  of  the  St.  Peter’s  Society,  formed  at  a meeting  of 
the  fishermen  of  the  rivers  Barrow  «nd  Nore,  assembled  at  Ross  on  the  1st  Novciuber 

1835;  7229 Advantages  which  would  result  from  the  repeal  of  tlie  present  Acts  of 

Parliament  regulating  the  Irish  fisheries,  and  the  substitution  of  a law  more  nearly  resem- 
bling the  anterior  law,  7237 The  whole  of  the  employment  connected  with  the  Now 

Koss  fineries  has  ceased  in  consequence  of  the  weirs,  7238-7241 Active  operation  of 

the  St.  Peter’s  Society  previous  to  the  erection  of  webs  on  the  rivers  ; they  have  not  so 
much  interest  to  induce  them  to  protect  the  fisheries  now  as  formerly,  7242,  7243. 

Delivers  m letier  from  Mr.  P.  Magee,  dated  27  April  1849,  relative  to  the  sufferings 
oi  the  fishermen  m consequence  of  the  destruction  of  the  fishery  by  the  illeo-ai  weifs 
72^  —Evil  effects  likely  to  result  from  (he  rehisal  of  the  Commissioners  of'^isheries 

to  interfere  on  the  subject  of  the  weirs,  7244-7246 Particulars  relative  to  the  present 

open  and  close  seasons  for  salmon  fishing,  and  genera!  mischievous  effect  of  the  cxisiincr 

regulations,  7246-7249 Letter  from  Mr.  Patrick  Magee,  dated  26  April  1840,  as  to 

the  construction  of  Scotch  weirs  on  the  Spit  of  Passage,  and  the  evil  effects  thereof 

7249*  ’ 

Tarrant,  Mr.  Letter  from  Mr.  J.  C.  Welker  to  Mr.  T.  N.  Reclinoton,  dated  le  Aoo-ast 
1847,  rdative  to  pay  to  be_ given  to  Mr.  Tarrant,  for  his  services  in  attending  as  witness 
for  the  Crown  in  illegal  weir  cases  at  Waterford  and  Kilkenny,  App.  82,  83. 

Tax  mEagines.  How  far  it  would  be  desirable  to  impose  n tax  upon  fixed  entrines  and  all 

W2-360.  354-367 -Reasons  for  forming  the  opinion  that  if 

me  Act  ot  { & “ Vict  were  properly  earned  out,  the  tax  upon  engines  would  not  be  liio-b 

. *”59->  ^71 Opinion  that  4e  duties  imposed  by  the  tariff 

or  tile  Act  01  1848  upon  the  moveable  engines  mentioned  in  that  tariff  are  not  excessive, 

even  as  lav  as  regards  those  owned  by  poor  persons,  ib.  1667-1676 The  amount  of 

the  tax  upon  engines  for  taking  fish  is  of  no  avail  at  all  for  policing  tie  rivers,  AWn 
s046-.05e_Hardshipof  the  tax  of  300  per  cent,  laid  by  the  Act  of  last  Session  on 
the  small  weirs  down  the  river ; while  the  same  Act  carefully  provides  that  the  Duke  of 

Devonshire’s 
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Repoi't,  1849 — continued. 

Tax  on  Tingines — continued. 

Devonshire’s  weir  should  not  pay  more  than  10  per  cent.,  Sir  R.  Musgrave  5709-5713 

Duty  paid  for  the  hatches  in  the  weir  j amount  of  the  poor-law  valuation  of  the 

fishery,  Foley  5937-5940 Opinion  upon  the  last  Fishery  Act  with  reference  to  the 

taxing  different  engines  used  for  fishing,  Alcock  7066-7068. 

See  also  Aisesment.  Duties  on  "i^ets.  Fishing  Rods.  Licences.  Protection 
of  Fisheries.  Rating  Fisheries. 

Feeling  River.  Letter  from  Mr.  H.  R.  Paine  to  Mr.  E.  Lucas,  dated  22  July  1843,  as  to 
the  use  of  illegal  nets  in  theTeeling  River,  Kiilybcgs,  App.  51. 

Templemore,  Lord.  Valuable  fisheries  on  the  Wexford  side  of  the  River  Suir,  belonging 
to  Lord  Templemore  ; reference  to  his  title  by  patent,  Alcock  6851-6854.  6866. 

See  also  Duvcannon  Weir. 

Tidal  Rivers.  See  Close  Season,  2.  Poaching,  1.  Rights,  Public. 

Tide  Weirs.  There  are  timber  tide  weirs  in  the  estuary  of  Waterford.  Lord  Glengall  2147. 

Tithe  CoMtHiissioJi.  See  Board  of  Management,  1. 

Titles  to  Fisheries  Objection  to  clause  24,  by  which  state  weirs,  &c.  erected  for  ten  years 
or  upwards,  within  the  limits  of  a several  fishery,  are  not  to  be  deemed  illegal,  Allen, 

.S80 Lengthened  examination  relative  to  the  undisputed  possession  and  vrorking  of 

a stake  weir  Sr  twenty  years  making  it  an  established  weir  within  the  meaning  of  the 

Act  and  thus  making  it  a legal  weir,  Alcock  6872-6893 Considerable  doubts  to 

which  the  word  “established”  in  the  Fishery  Act,  as  relating  to  weirs,  has  given  rise; 

it  is  not  a leaal  term,  ib.  6906 Construction  which  witness  puts  upon  the  twenty-third 

section  on  the  subject  of  established  weirs,  those  which  had  been  in  existence  for 
twenty  years,  ih.  7058-7063. 

See  also  Galway  River.  Landowners.  Lismore  Weir,  1.  Rights,  Private. 
Templemore,  Lord.' 

Trawling.  See  Dublin  Bay. 

Trout  Fishins  Imporiance  of  the  trout  fishing  in  the  lakes  connected  with,  and  tributary 
to  the  Shannon-  advantage  derived  by  the  lower  classes  from  this  fishery.  Ffennell 

Evidence  showing  that  tlie  trout  do  injury  to  the  salmon  ; the  salmon  and 

trout  season  ought  to  be  the  same.  Little  6507—6516. 

See  also  Cross  Lines.  Mesh  of  Nets.  Perch  Fishing. 

Turin  Estate  (W&terloTA).  The  proprietors  of  Turin  have  always  exercised  the  right  of 
fishing,  Sir  R.  Musgrave  5639. 


Bam  Eiver.  See  Sana,  Upper,  Uiver. 

Upper  Shannon.  See  Shamon  Rkor. 

Vssher,  Mr.  See  Prosemtions,  3. 

Vmrpalions.  See  Kijift,  Private.  iiigto,  Pablie. 


xr  7 / Vi^Uries  There  can  be  no  doubt  that  if  the  law  were  properly  enforced  and  pro- 

secured,  the  annual  value  of  the  Irish  fisheries  would  be  very  considerably 

tection  d 4670-4672 Observations  relative  to  the  difficulty  of  obtaining 

incrcabeo,  fisheries  from  the  proprietors,  and  manner  in  which  this 

SfficVhy  might  be  overcome,  ib.  4677-4679. 

See  also  Lax  Weir,  2.  Fisheries.  Waterford  Estuary,  1. 


IV  i How  far  the  Act  of  Parliamem  giving  power  to  the  water  bailiffs  to  seize 

traier  xra  ^ enables  ihcm  so  10  confiscate  them  without  the  intervention  ol 

fmaStrate,  M‘Mahon  242-254 Witness  is  not  aware  that  there  are^y  other  water 

L^ffk  aoDointed  to  this  part  of  the  river,  except  those  appointed  by  the  Duke  of  Devon- 
' '■,418-5424-- — Establishment  and  employment  of  water  bailiffs  on  the 

Bkckwaier,  fb/e2/  5948-5966. <S'«  also  Local  Inspectors. 

K Q Waterford 
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Waterford  Estuary: 

1.  Generally. 

2.  Mode  of  Fishing  adopted. 

3.  Papers  laid  before  the  Committee. 

1.  GeneraUg: 

Witness  is  generally  acquainted  with  all  the  rivers  in  the  east,  west,  and  south  coasts 
of  Ireland,  but  has  particularly  directed  his  attention  to  the  Rivers  Suir,  Nore,  and 
Barrow,  which  flow  into  the  estuary  of  Waterford,  Lord  Glcngall  2146 The  obstruc- 

tions on  the  three  rivers  that  discharge  themselves  into  the  estuary  of  Waterford  have 
much  injured  the  condition  of  the  fishermen  who  prosecuted  a very  brisk  fishery  in 

the  upper  portions  of  those  rivers,  Sir  J.  Dombrain  1893-1898 A great  number  of 

obstructions  have  been  set  up  in  the  Waterford  rivers  within  the  lust  ten  years;  this 

has  led  loan  increased  number  of  alFrays,  ib.  1899-1904 State  of  the  navigation  and 

fisheries  of  the  three  rivers  that  discharge  themselves  into  ihe  Watc-rford  estuary,  and 

also  state  of  the  estuary  itself,  Ffennell  3491  et  seq. Remarks  and  explanations 

accounting  for  the  changes  which  have  taken  place  in  the  state  of  these  rivers  since 
witness  has  been  acquainted  with  them,  ih, Number  of  fishermen  who  found  employ- 

ment in  the  tidal  and  fresh-water  portions  of  these  rivers  before  the  passing  of  the  Act 

of  1842  ; tiiis  number  has  fallen  off  since  1844,  ib.  3654,  3655.  3657-3661 Evidence 

to  show  that  there  is  not  the  same  disposition  on  tlie  part  of  these  fishermen  to  see  the 
law  obeyed  that  there  was  previously  to  1842;  way  in  which  this  may  be  accounted  for, 

ib.  3662-3687.  3691-3693 Computation  as  to  the  animal  value  of  the  fisheries  in 

the  Waterford  estuary  as  at  present  managed,  iO.  3719-3724. 

2.  Mode  of  Fishing  adopted : 

Means  by  which  the  estuary  and  harbour,  and  the  River  Suir  are  fished.  Lord  Glengall 

2147 Tbe  rivers  flowing  into  the  estuary  of  Waterford,  and  the  estuary  itself,  are 

fished  by  Scotch  weirs,  ib. Condition  of  the  Waterford  rivers  previously  to  the 

introduction  of  the  Scotch  weirs,  ib.  2157 Evidence  in  detail  as  to  the  mode  in 

which  the  fishing  in  the  Waterford  estuary  is  carried  on,  Dohbyn  6536-6557 The 

tideway  extends  from  the  mouth  of  the  estuary,  going  upwards  between  forty  and  fifty 

miles ; it  flows  up  to  Carrick  Bridge,  ib.  6558-6560 The  portion  of  the  tideway  that 

is  fished  by  stake  weirs  and  otlier  fixed  engines,  is  from  the  sea  to  within  about  a mile 
of  the  city  of  Waterfoi-cl ; this  is  a distance  of  about  eighteen  or  nineteen  miles,  ib. 
‘6573-6575 This  portion  of  the  tideway  cannot  be  fished  bv  any  other  means,  ib. 

6573-6589- 

3.  Papers  laid  before  the  Committee : 

Leltei'  from  Mr.  H.  R.  Paine  to  Mr.  E.  Lucas,  dated  1 June  1S43,  forwarding  Mr.  Mul- 

vany's  report  on  the  trials  at  Waterford  in  the  case  of  illegal  stake  weirs,  Apj).  41 

Letter  lr<im  Henry  U.  Paine  to  E.  Lucas,  esq.,  dated  28  July  1843,  on  tbe  subject  of 

illegal  fishing  weirs  near  Waterford,  ib.  52,  53 Letter  from  Mr.  Henry  R.  Paine  to 

E.  Lucas,  esq.,  dated  7 August  1843,  relative  to  illegal  fishing  weirs  in  Waterford  and 

Wexford,  ib.  53 Extract  from  Mr.  Barry’s  report  from  Waterford,  of  12  September 

1846,  ib.  78 Extract  from  Mr.  Barry's  report  from  Waterford,  of  1 October  1846, 

relative  to  the  fishing  being  carried  on  in  the  close  season,  ib.  79 Extract  from  Mr! 

Bany’.s  report  from  Waterford,  of  31  May  1847,  relative  to  enforcing  the  removal  of 

illegal  weirs,  ib.  80,  81 Report  of  W.  J.  Ffenneli  oil  Waterford  stake  weirs  dated 

J3  March  1849,  ib.  91,  92.  ' 

See  also  Cotmen.  Destruction  of  Fish.  Drift  Nets.  Illegal  Obstructions 
Navigation,  II.  4.  Poaching,  II.  10.  Prosecutions.  Stake  Weirs  2. 
Supply  oj  Sahnon.  Tide  Weirs.  ’ 

Waterford,  Marquis  of.  Letter  from  Mr.  H.  R.  Paine  to  Mr.  E.  Lucas,  dated  20  May 
1844,  relating  to  memorial  addressed  by  the  Marquis  of  Waterford  to  the  Lords  of  the 
Treasury,  complaiiuiig  of  certain  proceedings  against  his  Lordship’s  property  in  fishing 
weirs  near  Passage,  App.  58,  59.  ° 

See  also  Passage  Weir.  Prosecutions,  1.  Riots. 

Weekly  Close  Time: 

1.  Period  of  the  Weekly  Close  Season;  it  is  Detrimental  to  the  Fisheries. 

2.  Violation  of  the  Weekly  Close  Season. 

1.  Period  of  the  Weekly  Close  Season  ; it  is  Detrimental  to  the  Fisheries : 

Distinction  in  practice  as  regards  stake  weirs  and  fixed  weirs,  as  to  the  openings  on 

■ Saturdays  and  Sundays,  Sir  R.  De  Burgho  1274—1277 Particulars  relative  to  the 

period  of  the  weekly  close  season  for  salmon  fishing  on  the  west  coast  of  Ireland,  Bennett 

4365“ 
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Weekly  Close  Time — cotuinued. 


J . Period  of  the  Weekly  Close  Season ; it  is  Peirmental  to  the  JPtsAeries~continued. 

4355-4360.  4403-4405 Evideiice  showing  that  the  close  times  are  strictly  observed 

attheLismore  weir,  Ciirrey  5471-5473 The  weekly  dose  time  is  certainly  detrimental 

10  the  fishery;  it  is  strictly  observed,  Foley  5941-5944 Hardship  on  the  proprietors 

as  regards  the  weekly  close  time.  Little  6477 There  is  no  difficulty  in  enforcing 

the  weekly  close  season  against  weirs  not  going  below  low-water  mark,  Alcock  7031- 

7037- 

•2.  Violation  of  the  Weekly  Close  Season : 

The  provisions  of  the  Acts  relative  to  the  Saturday  dose  time  are  constantly  disobeyed  ; 
the  way  to  remedy  this,  would  be  to  proceed  according  to  he  Scotch  Acts  as  regards  the 

penalties,  Croker  465-469 Violation  of  the  law  generally  with  respect  to  observing 

the  weekly  close  season,  and  frequency  of  the  parties  being  prosecuted  for  the  offence, 

Ffennell  4415 On  the  Blackwater  they  do  not  observe  tlie  weekly  close  season  at  all ; 

witness  has  prosecuted  them,  but  the  penalty  is  so  small  that  it  does  not  put  a stop  to 
the  offence  at  all;  they  do  not  properly  keep  the  yearly  dose  season,  Foley  5832-5878 

Offences  against  the  Saturday  close  time  should  be  visited  witli  heavy  penalties, 

and  minimum  penalties,  particularly  against  lights  and  spears,  ib.  6087. 

See  also  Askerne  Weir.  Close  Season.  Foley,  Mr.  Gabbett,  Mr.  Lismore  Weir,  2. 

Weir  Owners.  In  witness’s  judgment  the  gentry  and  people  of  the  upper  portions  of  the 
rivers  would  be  satisfied  with  such  an  alteratiun  of  the  law  as  will  close  with  the  legality 
of  what  may  be  termed  the  quasi  rights  of  all  weir  owners  whose  claims  are  sunctioned 

by  a high  antiquity,  Sir  R.  De  Burgho  1689 Provided  that  a sufficient  remedy  is_at 

the  same  time  afforded  for  the  removal  of  those  grievances  of  which  they  complain  with 
respect  to  the  obstruction  offish  to  and  from  the  fresh  water,  and  the  obstruction  of  the 
navigation,  ib.  1689,  1690* 

See  also  Affrays.  Magistrates.  Poaching,  I.  Prosecutions.  Prostration 
of  TFeirs.  Stake  Weirs,  2. 


Weirs  •• 

1.  Generally. 

2.  Alteration  of  the  Law  as  to  Weirs  by  the  Act  o Si  Q Victoria. 

3.  Existence  of  Weirs  in  various  Rivers. 

4.  How  far  Weirs  obstruct  the  Passage  of  the  Fish  up  the  Rivers. 

5.  Prohibition  of  the  erection  of  Weirs  on  Narrow  Rivers. 

6.  Pagers  laid  before  the  Committee. 


1.  Generally: 

Supposing  mill  weirs  to  be  legal  erections,  it  might  be  possible  to  provide  a sufficient 
nassa^e  of  vvater  over  the  weirs  for  the  passage  of  salmon  without  in  any  way  iiUerlenng 
with  the  efficiency  of  the  machinery  for  mill  purposes,  M‘Mahon  300— —Evidence 
showina  that  much  greater  labour  is  required  in  catching  the  same  quantity  of  fish  at  the 

weir  than  would  be  required  in  an  open  place,  ib.  393-402 Witn^s  attributes  the 

decline  of  the  fisheries  at  first  to  the  closing  of  the  weirs  in  the  rivers,  Cro^r  435 it 

it  be  decided  that  a weir,  under  certain  circumstances,  is  clearly  a nuisance  on  a certain 
river  and  on  another  river  there  be  a weir  under  exactly  similar  circumstances,  u ought 
to  be  abated  ; there  ought  to  be  a summary  power  lo  do  it  wheii  the  pnuc.ple  is  ascer- 
tained and  decided  in  law  wilh  respect  to  it,  FJameU  Way  in  which  the 

navioalion  weirs  and  mill  weirs  are  prejudicial  to  the  fishery,  ib.  36t3-36!!l— — Objeo- 
lions  Lterlained  by  witness  to  weirs  above  the  tideway,  as  the  ermve  dam  weir,  Ahock 
6916. 

2.  Alteration  of  the  Law  as  to  Weirs  by  the  Act  5 §T  ^ Victoria : 

Before  the  passing  of  the  5 & 6 Victoria,  it  could  be  no  question  at  all  whether  the 
weir  was  a nuisance  or  not;  the  fact  of  the  weir  being  erected  would  ol  iteelf  justify  the 

elciion  M'Uahon  IQI-IQQ By  the  21st  section  of  the  5 & 6 Vict.,  there  is  on 

:rpr«s“;o“iS  rf  weirs;  reserving  the  rights  of  navigation,  ij. 

200-203. 

3,  Existence  of  Weirs  in  various  Rivers: 

rflnnot  be  carried  across  the  Shannon,  M‘Makon  257 There  is  only  one 

^ffil.e  SSL-  Shan,  “that  is  run  right  across  the  river,  and  that  is  Mt.  Gabfcett's 
eoruoratiorwer  ‘l>e  Weir,  and  is  siluated 

St  a mile  and  a half  above  LiiSerick,  between  Limerick  and  Castlecomiel,  ®. 

!!Desc.iption  of  this  weir  will,  reference  to  the  question  of  navigatmn,  ai.  264- 
~„„On  the  small  tributaries  of  the  Sliannoii  they  of  course  obstruct  the  passage  of 

the  wate” ».  29.-299 The  distance  in  the  river  to  which  the  weirs  on  the  hliaimon 

latend  depends^on  the  depth  of  water,  Sir  It.  * Burgho  U73-1 184. 

0.40.  “ 8 
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F£/R5— continued. 

3.  Existence  of  Weirs  vi  various  Rivers — continued. 

The  lothof  Charles  the  First,  which  was  repealed,  with  other  Actj,  by  the  Act  of  184a, 

had  a powerful  eifect  in  keeping  down  stake  weirs,  Sir  R.  De  Burgho  1613 Opinion 

that  this  Act  might  be  profitably  re-enacted  in  its  more  important  provisions,  ih.  1G13- 

J622 None  of  the  weirs  on  the  rivers  of  the  Waterford  estuary  have  been  prosecuted 

for  obstructing  the  navigation  or  the  fishery,  Ffenndl  3R10-3612 Rigiit  claimed  by 

the  tenants  of  Lord  Donegal  to  erect  stake'  nets  in  Lough  Foyle,  and  disputes  with  the 

Irish  Society  arising  therefrom,  ib.  4441-  4461-4472 There  are  twenty-three  stake- 

net  weirs  in  fishing  order  in  the  Blackwater  at  the  present  time,Fb/ey58i9 They  arc 

all  liable  to  prosecution  as  being  beyond  the  low-water  mark,  and  injurious  to  the  navi- 
gation, 5820 It  is  the  business  of  the  Commissioners  to  take  notice  of  tliem; 

complaints  have  been  made  to  the  Commissioners  respecting  them,  but  nothing  has  been 

done  in  ihe  matter,  ih.  5821-5827 .Their  answer  to  the  complaints  has  been,  that  the 

Duke  of  Devonshire  had  great  rights  in  the  river,  and  they  did  not  wish  to  come  forward, 
ib.  5828. 

Witness  and  his  partner  have  fished  the  Moy  with  stake  nets,  and  with  what  is  called 
a stop  or  a still  net ; use  of  this  net ; reasons  for  consiciering  the  use  of  this  net  legal, 

Little  6183-6200- The  existence  of  these  weirs  occasions  frequent  disputes  and  riots 

between  the  cotmen  and  the  weir  owners,  Dohhyn  6597  et  seq. ; 6663,  6664 All  the 

weirs  have  been  prostrated  at  different  times  within  witness’s  knowleclge,  but  a greater 
part  of  them  have  been  put  up  again,  ib.  6G06-6609.  6616-6623. 6G54-6656. 

Number  of  stake-net  weirs  between  Hook  Tower  and  Waterford,  CrawJ<yrd  6669- 

6678 Portion  of  the  tideway  which  is  fished  by  means  of  fixed  nets  or  engines,  such 

as  stake  weirs,  &c. ; the  fish  could  not  be  caught  by  any  other  means,  ib.  6741-G758 

Witness  recollects  when  the  weirs  were  cast  down  by  the  cotmen ; the  consequence 

was  a sudden  scarcity  of  salmon,  ib.  6762-G768 Co-operation  of  the  upper  proprie- 

tors with  the  cotmen  to  effect  ihe  removal  of  the  stake  weirs  and  fixed  engines,  with  the 

view  of  stocking  their  preserves  in  the  upper  river,  Alcoch,  6841 Indictment  preferred  ^ 

against  all  the  stake  weirs  in  the  River  Suir,  after  the  decision  of  the  case  of  the  Duke 

of  Devonshire  v.  Smyth,  j6.  6844-6846 It  is  desirable  that  restrictions  should  he 

placed  on  the  use  of  stake  weirs,  with  a view  of  encouraging  the  breed  of  fish,  and  also 

encouraging  the  proprietors  of  the  upper  rivers  to  protect  the  preserves,  ih.  6941 

Stake  nets  are  absolutely  illegal  for  salmon  fishing,  in  rivers  of  Scotland;  they  may 
be  used  in  the  sea;  this  applies  to  all  fixed  engines.  Right  Hon.  A.  Riitherfurd  7268- 

7274. 

4.  How  far  Weirs  obstruct  the  Passage  of  ihe  Fish  up  the  Rivers: 

Weirs  obstruct  the  passage  of  the  fish  or  salmon  going  up  to  breed,  M'Mahon  291-299 

The  greater  part  of  tlie  fish  are  shut  out  from  the  upper  portion  of  the  river;  the 

mouth  of  the  Blackwater  is  almost  hermetically  sealed  by  these  weirs,  Croker  435-439 
All  those  weirs  which  are  in  the  estuaries,  and  which  are  an  obstruction  to  the  na- 
vigation, should  be  abated;  opinion  that  there  is  sufficient  power  in  the  Admiralty' to 
effect  this ; the  abating  of  these  weirs  would  cause  a great  increase  of  fish.  Sir  J.  Dom- 

brain  21H-2142 Objection  to  the  18th  clause,  as  to  the  right  to  erect  weirs  in  a 

several  fishery,  A llen  4871-4877 No  obstruction  is  caused  to  the  passage  of  the  fish 

by  weirs ; the  weirs  do  not  slop  them,  Alcock  6913 The  effect  of  weirs  not  going 

below  Jow-water  mark  is  to  render  them  mucli  less  effective  as  fishing  engines,  and  not 
so  likely  to  interfere  with  the  navigation;  witness  considers  it  a fair  line,  ib.  7027-7030. 

5.  Prohibition  of  the  erection  ofWeh’S  on  Narrow  Rivers: 

The  2Qd  section  of  the  5 & 6 Viet,  provides  lhat  there  shall  be  no  stake  nets  on  the 

narrow  parts  of  the  river,  M‘ Mahon  204 The  effect  of  this  section  is,  that  even  wlierc 

it  \vill  not  impede  the  navigation,  if  the  part  of  the  river  be  narrower  liian  a certain 

width,  stake  nets  set  up  there  shall  continue  to  be  illegal,  ib.  -205,  206 Effect  of  tlie 

23d  and  24th  sections  of  the  5 8c  6 Viet.  c.  106,  enacting  that  where  stake  weirs  have 
been  established  for  twenty  years  in  one  case  and  in  another  case  ten  years,  they  shall 
be  considered  legal,  even  though  erected  in  narrow  parts  of  rivers,  ib.  207-226.  317-322 

Opinion  that  the  introduction  of  slake  nets  to  an  uniimited  extent  in  all  the 

fisheries  would  have  a very  bad  effect,  more  especially  in  the  narrow  P fennel  I 

4454-4460. 

6.  Papers  laid  before  the  Commttee ; 

the  mayors  of  Waterford  and  Mr.  Drummond  and  Mr. 

, he  rivers  Suir  and  Barrow,  A/coeft  6942 List 

ire,  Talbot  7225,  p.  510 Letter  from  Mr. 

27  March  1843,  relative  to  illegal  weirs,  App. 
ated  27  June  1843,  Vial  of  illegal  weirs 

on 


r ? •— eaiuiuu  wcil'S  O 

of  weirs  on  the  rivers  Barrow  and 
H.  R.  Paine  to  W.  Kemmis,  esq.,  da 
37j  38 Report  of  W.  T.  Mulvanj 
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H'i'/fiiS'— Continued. 

G.  Papers  laid  before  the  Committee — continued. 

oil  tlie  River  Suir  43-49 Report  of  J.  Redmond  Barry  01,  illerral  weirs  in  the 

River  burr  da  ed  05  March  1845,  ib.  61,  62 Letter  from^Mr.  J.  I Bariy  .o  M, 

— Srtom  w"*?!  *D  ""  ™ ‘he  River  Suir, 

,0  prosecutio  relative 

0,1  the  River  Suir,  ib. Letler  from  Mr  J c' r ,0  ? N 

.0  April  ,847,  plative  .0  iileual  weirs  ou  'tS  r4"s  f a";  fo'-lfepS  of  Mr" 
Kemmis  of  trials  aga.nsl  illegal  weirs  on  the  River  Suir,  dated  7 Auouat  1847'  » 8- 

.8:4  S “P"" 

'^rirrrrda.  ""“’lurt^'E'"'  ^■ 

Cmmmimers  of  mskrks.  ComlrucUon  of  Wtfr,.  “ cZmm  ^“i'- 

Cu«»ff«r.  J3c»o, ire,  Duke  of.  damage.  dSoJo  Wdd' 
caancn  V,e,r  MmpUmmeat  of  tie  Lmaef  ClaJ,.  JToteMWel  """ 

Jhver.  Gaps.  Glandelane  Mill  W^ir  n..  ^ Galway 

Illegal  Obstructions.  Island  Bridge  Weir  Landowni^  Head  or  Ebb  Weirs. 
Weir.  Lhmore  Weir.  Lucan  w7ir 

River.  JS^avigation.  Passage  Weir  Petei^^'%‘  SaJff^  d ■ 
Prosecutions.  Prostration  of  Weirs  Queen’s  rZ  ^ Hoachtng,  i. 

Rights,  Private.  Riots.  ScoSi  Weirs^  Shl^o;  7?- 
■yatN^s.  Spur  Walls.  Stake  Weirs! 

1 oi-  o«  Engines.  Tide  Weirs.  Titles  to  Fishei  Rs  ' ^ *"^”*°”* 

““  ■"  ‘he  rivers  iu  the  Westport  drs- 

"^S.4«er  sesSS  fn‘:L":4Tyrwi'i"i“'?  “"^^^"'‘s  °f  E‘— ‘ions  insti- 
ofFences  agaist  the  Irish  fishery Tar.  4cr4°  u,’ ‘he  year  .842  inclusive,  for 
instituted,  and  the  costs  and  expenses  Mteiidinu  tlj  a *“°h  prosecutions  were 

turn  of  the  proseontions  condaoteKy "" S'"-''” 

from  ihe  year  184.  inclusive,  to  the  nmmh  of  March  1843, 4" ia'‘  ““"‘5’  “‘‘'‘“ford, 
Wicklow.  Letter  from  H.  R Pnin*.  irx  r rv.,j  tm-  , 
memoriul  ol  iJie  Commissioners  of  the  town  JfWi  -k)*^  ^®43)  m reference  tt>  a 

coast  of  Wicklow,  App.  40.  Wicklow,  reJnave  to  illegal  fishing  on  the 


,843,  as  .0  all 

^ee  also  BWi.cmer  R,W.  Dr»  Cuke  of.’  ^^^utior,,  , 


0.40, 
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